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for veracity can'be impeached, except by contradictory: proof by
_cross-examination, or by proof affecting his character for veracity.
The object for all legal investigation is to .arrive at the truth.
Hence the necessity, when seeking to impeach the character of a
witness by proof of his character for truth, the question is and
must be ‘confined to his reputation for frwth. A man or.soldier

may have a bad reputation arising from insubordinate conduct, -

from habits of intoxication, or from various other causes, and yet,

as a man of truth under oath, he may be entirely unimpeachable. -

If we depart from the settled principles of practice of all courts, both
civil and military, and launch forth into the boundless field of un-
certainty, by asking as to a witness’s character generally, we have
no longer any guide or rule by which to proceed, but the indefinite
and vague potions ot opinions of a witness, as to what constitutes
good or bad character, in which men will differ as much as their
own moral characters or physical features. ' )
~ Without knowing anything of what the present witness knows
or will testify, the defendant therefore objects to this question as
illegal. If the witness’s conduct as a soldier were being investi-
gated, it might be competent to go into his general character. But
in this case, the character and rights of the defendant are sought
to be affected before this court and the world, by asking for proof
not recognized by any civil or military tribunal. The rules of evi-
dence of both tribunals are expressly laid down, in all military
works, as being the same; and that they should be, the wisdom of
the rules of civil practice, for ages, constitutes the best and
strongest reason. ; i
Respectfully submitted: i
; " 2:GID, J. PILLOW,
i - ‘Major General U. 8. A.

General Scott'répli_e,d as follows:

- Mr. President and gentlemen of the court:

In reply to the objection of the defence to the question under
‘consideration, I beg to say, the practice is universal in military
“courts, where the character of a private soldier is in question; to
ask of his company officers and non-commissinned officers, what is
the standing or character of the private in his company; and such
questions embrace both moral and military character and standing.

The guestion may also be met, as to the one or other kind of
standing, by . cross examination, either to support or to impeach

the character of the private in question.
The practice of military courts is of great duration, and.I trust
may not be 'overtu'rne:d in the present instance. It can be of no
prejudice to any worthy private, and is, on the other hand, essen-
tial to the ends of justice. ;
Respectfully submitted:

WINFIELD SCOTT.

~

In court, April 9, 1848,
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The court. decided that the question should be limited to the

general character of the witness for veracity.:

Question by prosecution. Does private David Ayres bal l
witness’ company, and, if so, what i sai o Ahi e
the comp&nyf}o.rytgruth Lr cre':li-lﬁlit;’;s e S'ald o g

Answer. So far as I have any kn_owledge, bad,

Question by defence. How long has the witness been- in ‘com-
mand of his company, and how long has he known

C ink, was someti i —
until it reached Puebla. T joined it 'a,gain at Chapunlltipl:c LIqatIiﬁ};xk
in October; I was left sick at Puebla, at the march of'the’ army; ]’:
have known Ayres since he enlisted at Cleveland, some tim?in
March, I think; I may be a little mistaken with ‘regard to th
dates, but I think they are correct. ; i
Question by defence. How long has said Ayes been on
sald company, whilst under command of witness?
énsw;t_’:r. ’%‘hadt} cannot positively state. :
fiestion by defence. Does witness know of any {nstance in wh:
the character of private Ayres, for veracity, hat}sr been i[fq';gav:ll::e?ih ’
or attempted to be impeached, before a court, before this 6ne? I;‘
S0, where, and when, and what case? : :
3nswer; I do not. " '
uestion by defence. If witness has never known ’s testi-
?ony&p'bb?impe;ched asda witness, can he say that lﬁyxx;ﬂs};e}sﬁ;
imself believe Ayres under o in a i i : .
foid interested}‘; ath in a’ matter in which he (Ayres)

Answer. I would not be willing t SIS
hin e il g to swear that I would not believe

Question by prosecution. Does the witne: |
. ‘ ss_know that pri
Ayres has been before any other ‘court as a witness, till caﬁl;;a:g

duty in

testify before this court?

Answer. I do not.

Q,ue‘st:on b_y prosecution. If Ayres’s testimony before the witness
as judge or juryman, were supported by circumstances, or withi
itself at all strangé or inconsistent, though it might By’possi'bil';n.
be true, would the witness in such case believe the testimonylo{'

said Ayres?

Answer. If under oath, yes. ‘ : )

Sergeant Samuel Ross ﬁrst okt '
I 5 sergeant of company H in-
fantry, for prosecution, duly sworn: ' S Al

Question by prosecution. How long has the witness known private

David Ayres, and i i
s y @ what is the said A ’ ine i
in respect to truth? af oren o stanfling inethe Company

- Answer. I have known A - si )
the tenth of April. Hijs. chs?’rreS el
tionable in the company.

Question by defence.” Has witness ever known Ay

y he enlisted, about
acter for truth and veracity is ques-

res’s testimony

to be qgestioned and impeached as a witness under oath?
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) : - z . : :
Answer. I have never known him to be a witness before. +

Question by defence. Would you believe Ayres under oath in a

case in which he had no personal interest? ]
:Auswer. I should believe him under oath, under circumstances
where he had no interest. . ; ) W
Question by prosecution. From the witness’s knowledge 6f Ayres’s
character, does he believe said Ayres te be capable or incapable of
receiving-a bribe? , |
. A member of the court objected to the question. -~ =
General Scott offered the following reasons for its being put:
Mr. President and gentlemen of the court: ; '

The witness is under examination to impeach the character of

private Ayres, a former witness, on the ground of want of truth

and moral standing; and the present witness has testified that the
said Ayres has a questionable standing in the company, common to
the two, in respect to veracity; and, also, that the present witness'
shoulc believe Ayres under oath, in a matter where he, Ayres, had
no interest, The question, therefore, is essential, to show the wit-
ness’ knowledge of the moral standifg of the impeached witness.
It does not ask whether he believes that'Ayres has actually been
bribed; but, generally, whether his moral standing is such as'to
render him incapable of receiving a bribe—and this 1s one test, and
a strong one, of moral character. . ;
- ' Respectfully submitted. i
: WINFIELD SCOTT.

In court, April 19, 1848,
The court decided that the question should not be put.
Lieutenant Beauregard, engineers, recalled. for prosecution:
Question by prosecution. What does the witness know of the

-~movements of the 15(h infantry; and the enemy’s reinforcements

from this city, both on this hamlet of Ensalda, and of the arrival
of Major General Scott, on the mound overlooking that hamlet, all
in:the afternoon of the 19th of August last? State the succession
of thoge several events? : 2 : '

General Pillow objected as follows: e
Major General Pillow objects to the question propounded by the

prosecution to the present witness, on the ground that it calis for -

proof in chief, for charging proof, and not rebutting proof. The
prosecutor having announced, some ten days ago, that he was through
all his proof in chief, or charging proof, the defence, by law and
the rules of practice, then brings in the proof in defence. The
defence having offered its proof, the prosecutor now has a right to
introduce rebutting proof by impeaching ‘the testimony of any of
the witnesses for the defence, by disproving any point or matter
brought out by the defence, ar by proving that the witnesses on the
part of the defence are not worthy of credit. Butno rule of law,
or of practice, will tolerate the practice of opening up.and re-ex-
amining the witness, or of producing new witnesses to prove facés

i
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which' constitute proof in chief. " If such a practice were allowed
the defence would, of course, have a right to call in other witnesses
to meet and disprove the new proof, and then the prosecutor
could, by the same rule, after 'the new matter was disproved
bring in more witnesses to re-prove the same matters over; or nvev:
matter, to which the defence would have a right to introduce -prob"f
in defence, and so on for ever, if the parties could find more wit-
nesses, until ‘the proceedings would be spun . out ad infinitum.
Such a practice has no precedent, and would have no end.  The
question is therefore objected to as against law and the practice of
all courts, and as tending to an indefinite protraction of this inves-
tigation. ' ' 56 b :

' Respectfully submitted. :
,GIDEON J. PILLOW,
Major General United States Army.

General Scott replied as follows: o BN i

Mr. President and gen-ﬁeme_za of ‘the court:

The prosecutor has introduced testimony to show the succession
and hours of certain events that occurred about and upon Ensalda
in the afternoon of 19th August last, and the defence has, -sincé
that time, introduced testimony to impeach and overturn that testi
mony on the part of the prosecutor. Thé present witness is now
first  called to be examined in support of that first testimony, and
about. which matters he has not before been examined. ' If is bes
lieved by the prosecutor'that his rebutting testimony may be im-
portant to support the first set of witnesses, and perhaps to impegn
those on the side of the defence in the same matters. i

The court will also please remember that Licutenant Ripley,
after being examined and cross-examined several times, was, the
other day, called yp the third time by the defence, and, then re-ex:
amined and cross-examined, without objection on the part of the”
prosecutor; besides, it may be remembered by the court, that it
was agreed upon by the parties, early in this case,and with the un-

. derstanding that the court assented thereto, that no strict rule

would .be enforced in respect to the examination of staff officers

belqngm%{to either of the parties in the present case. - =
espectfully submitted. S

2 WINFIELD SCOTT.

In court, April 19, 1848. - ;

Tht_e._co;urt decided that, although the inquiry contéemplated by
the question is not exactly in the class of resulting testimony, the
court, for the purpose of obtaining more light upon the subject)

will allow this witness to be examined without intending to re-
open the case. ' :

The question was then answered as follows:

,An_swer. On the afternoon of the nineteenth; a little after éne
o’clock, having qompleted that portion of the road which had been

-




