CHAPTER XI
THE SENATE AS AN EXECUTIVE AND JUDICIAL BODY

g te is not only a legislative but also an executive
Ch?xﬁ)fre:min fact in i‘nsy early days t}}e executive functions
seem to have been thought the more important ; and Ha:m-
ilton went so far as to speak of the national _executh
authority as divided between two b}'anches, the President a,nf
the Senate. These executive functions are two, the power o
approving treaties, and the.:,g OE confirming nominations to

itted by the President. .

Oﬂi‘lﬁi i;l]l);tl has aljlv:eady been said reg&rdi_ng the functions of
the President and Senate as regards treaties (see al.l.:)covea Cha,pé
ter V1.) I need only add that the Senate ?:hroughllts right o

confirming or rejecting enga,gem_ent.s W}th foreign _powersé
secures a general control over foreign p_ohcy ; though it mus

be remembered that many of the most important acts dorﬁf—; in
this sphere (as for instance the movement of troops OIi 8 ?128')
are purely executive acts, not falling under this control. is
in the diseretion of the President whether he will communi-
cate current negotiations to it and take 1ts advice 1I1pon
them, or will say nothing till he laysf a com_pleted tleatgr
before it. One or other course is from time to time fOl-l'OW%',
according to the nature of the case, or the degree of fns;n(thl-
ness existing between the Presulc'aut and the magom_ty 0 i e
Senate. But in general, the Prcsu\er}t’s best .pohcy is to eEp
the leaders of the senatorial majority, and in particular t ;
committee on Foreign Relations, informed of the progress ‘:])

any pending negotiation. He t.hufs feels the pulse‘ of tlf
Senate, which, like other assembhe_s, has a collective sez ;
esteem leading it to strive for a:ll T,he information and p{;W‘BI i

can secure, and while keeping 1t 1n good humour, can 01es§e
what kind of arrangement it may be induced to sanction. The
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right of going into secret session enables the whole Senate to
consider despatches communicated by the President; and the
more important ones, having first been submitted to the For-
eign Relations committee, are thus occasionally discussed
without the disadvantage of publicity. Of course no momen-
tous secret can be long kept, even by the committee,’according
to the proverb in the Elder Edda — “Tell one man thy secret,
but not two; if three know, the world knows.”

This control of foreign policy by the Senate goes far to
meet the difficulties which every free government finds in
dealing with foreign Powers. If each step to be taken must
be previously submitted to the governing assembly, the nation
is forced to show its whole hand, and precious opportunities
of winning an ally or striking a bargain may be lost. If on
the other hand the executive is permitted to conduct nego-
tiations in secret, there is always the risk, either that the as-
sembly may disavow what has been done, a risk which makes
foreign states legitimately suspicious and unwilling to nego-
tiate, or that the nation may have to ratify, because it feels
bound in honour by the act of its executive agents, arrange-
ments which its judgment condemns. The frequent participa-
tion of the Senate in negotiations diminishes these difficulties,
because it apprises the executive of what the judgment of
the ratifying body is likely to be, and it commits that body
by advance. The necessity of ratification by the Senate in
order to give effect to a treaty, enables the country to retire
from a doubtful bargain, though in a way which other Powers
find disagreeable, as England did when the Senate rejected the
Reverdy Johnson treaty of 1869. European statesmen may
ask what becomes under such a system of the boldness and
promptitude so often needed to effect a successful coup in for-
eign policy, or how a consistent atfitude can be maintained if
there is in the chairman of the Foreign Relations committee a
sort of second foreign secretary. The answer is that America
is not Europe. The problems which the Foreign Office of the
United States has to deal with are far fewer and usually far
simpler than those of the Old World. The republic keeps
consistently to her own side of the Atlantic; nor is it the
least of the merits of the system of senatorial control that it
has tended, by discouraging the executive from schemes which

1 Ceesar Borgia complained that the Florentine Republic could not keep a secret.
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resultless, to diminish the taste for fare1gnv 3511113911:
e PTZES to save t‘ihe country from being entm;gl%d W ; d) 131 3
o 3 ibilities of all sorts beyo
e Pl_IOtECtOfEthSSgtﬁ'gﬁg:;:}) lf_lcl):-letghe Americ:m's to pragtige
i frontlﬁl‘i- use they need no alliances, standmg u:nassull-
o Sl 5 hemisphere. The circumstances _oi ht}gla_nd,
ab_le e c’W;ul European neighbours her Ilncha,n Lg}plre,
e Il)ow'er scattered over the world, are wule_ly dlﬂ?wut.
= ht_%l‘ 2 01‘:1 1a,efss the cireumstances of England are, the day lIﬂZLJ;
- dlﬁl?ren' England the question of lilllitir}g the ab p?eaen
e e tlilzm of the executive in foreign aﬁa}irs will have tﬁ
z;(gaegllsc\fr?th-‘ and the example of the American Senate wi
1 »
erve and receive careful study. ‘
th('ﬁ,ge;,ena,te may and occasio_na.lly dore:s a:mfsnd iht;:fntgi; 31;1.
return it amended to the President. lhe}e is i-lgskiu?; i
vent it from proposing a draft treaty to hlm,F 0 mtiﬁ:émion &
are one, but this is not the practice. Ior s
Pfep&léf t ’thirds of the senators present is requirec.
s Wic-,)- ower to a vexatious minority, and ncreases the
S grea'dl‘)ncea by several incidents in the history .Of Fhe
%‘rr:li%?f ,t?:ralt (t;he Senate or a faction in it may tl_eall Wl'i;ljf()l’ﬁ;%l;
v arrow, sectional, electioneering spirit. len
:ipr?iiij"zsltuo{fi ':ny gl‘(;up of States is, or is supp('mf,(ll tol bfee;i&u}s;
the making of a given treaty, thzlt',‘trenty Il]d.f )et; (.. ; ;é{ﬁtors
the senators from those States. They tell the ?t 1(*:11 t,h(; o
of their own party thz;:; the t%rosizz(;ii fiﬁh};]{?};}ﬂ (::'Ed oo
i ry whenece they 4 g ved
::'g:t;fist?eej:;tigt;);d a bold aggressive line is taken ‘.m ; urtilﬁz
negotiations. Some of these senators, who care more for
gt than for justice or the common inter‘ests O.f the country,
F:lliyy to the cry, and all the more gladly if ‘{Ehel(li J}f)aré:i); :; ;)111(;
posed to the President in power, because 1rn} e 3]2;0 aeaty
treaty they humiliate his a.dmxmstraﬁmn. I‘mst' . ;,,t gy
may be rejected, and the settlement of thehqlées 12“; g
indefinitely postponed. It may be thought that a p y G
in this vexatious way will suffer in public esteem. 1\ ¥
i i 3 the majority
L Partisment of ootrme Ry e forbents to resa tho Forelgn
T e . i' I?ll which it is declared to be undesirable to furnish.
e mi;-r:al:c?l?lt]i(;n was all bat carried in the House of Cnmmou_s.:kg;:‘]l!{g
allla'gmsato be laid before Parliament for its approval before being finally
concluded.
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pens in extreme cases; but the public ave usually so indif-
ferent to foreign affairs, and so little skilled in Judging of
them, that offences of the kind described may be committed
with practical impunity. It is harder to fix responsibility on
a body of senators than on the executive; and whereas the
executive has usually an interest in settling diplomatic tr
whose continuance it finds annoying, the Senate has no such
interest, but is willing to keep them open so long as some
political advantage can be sucked out of them. The habit of
using foreign policy for electioneering purposes is 1ot confined
to America. We have seen it in England, we have seen it in
France, we have seen it even in monarchical Germany. But
in America the treaty-confirming power of the Senate opens
a particularly easy and tempting door to such practices.

The other executive function of the Senate, that of con-
firming nominations submitted by the President, has been
discussed in the chapter on the powers of that officer. Tt is
there explained how senators have used their right of confir-
mation to secure for themselves a huge mass of Federal
patronage, and how by means of this right, a majority hostile to
the President can thwart and annoy him.” Sometimes he ought
to be thwarted : yet the protection which the Senate provides
against abuses of his nominating power is far from complete.

Does the control of the Senate operate to prevent abuses of
patronage by the President ? To some extent it does, yet less
completely than could be wished. When the majority belongs
to the same party as the President, appointments are usually
arranged, or to use a familiar expression, “squared,” between
them, with a view primarily to party interests. When the
majority is opposed to the President, they are tempted to agree
to his worst appointments, because such appointments discredit
him and his party with the country, and become a theme of
hostile comment in the next electioneering campaign. As the
initiative is his, it is the nominating President, and not the
confirming Senate, whom public opinion will condemn. These
things being so, it may be doubted whether this executive func-

tion of the Senate is now a valuable part of the Constitution.
It was designed to prevent the President from making himself
a tyrant by filling the great offices with his accomplices or tools.
That danger has passed away, if it ever existed;

; and Congress
has other means of muzzling an ambitious chief magistrate.

oubles,
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The more fully responsibility for a,ppointn}ents can be concen-
trated upon him, and the fewer the secret influences to which
he is exposed, the better will his appointments be. On the
other hand, it must be admitted that the participation of 'the
Senate causes in practice less friction and delay 1_3ha,n might
have been expected from a dual control. The appomtmernts to
the cabinet offices are confirmed as a matter of course. J_"I,lose
of diplomatic officers are seldom rejected._ “Little tiffs a,}ll-e
frequent when the senatorial majority is in opposition to tf} :3
executive, but the machinery, if it does: not WOl‘lk smoot }},
works well enough to carry on the ordinary business of the
country, though a European observer, su.rprlsed that a deT?di
cratic c(,mntry allows such important business to be ’.cmnslac; Ll
with closed doors, is inclined to agree with the view la eg
advanced in the Senate that nominations ought to be discusse
i in secr tive session.
blicly rather than in secret executiv : i
pu’l‘he );;m]ieial function of the Senate is to sit as a High Cm::];t
for the trial of persons impeached by the Hous.e of”I{e{)iresen ;E;
tives. The senators “are on oath or affirmation,” and a voof
of tv;ro-thirds of those present is needed forIahconvmtml];én .
i resident ave Spo

ocess, as affeeting the Pxesulm} ] : .
gllfapl’);r Vv : It is applicable to other officials. 13?51395 ifr931

ahtis i i re been impeached, Viz.: —

t Johnson, six persons in all have 2 :
de]]-il‘om' Feder)al judges, of whom two were acquitted, a?tl tE;(:-
convicted, one for violence and drunkenness, the ot t:e_r o
having joined the Secessionists of 1861. Impeacl_nne? is
only ]:TJERBS by which a Federal judge can Ee fgofc. ;‘llili t.ion 2
i P Wa urisdiction,

e senator, who was ncqmttc_d f'ox want of J istion;
Segz]:te decidin,g that a senatorship is not a “_c1v11 office ” within
the meaning of Art. iii. § 4 of Ehe Cons}xtuf‘;o:;.g et e

ini r, who res
One minister, a secretary ol war, W ; . e
i - ferred, and escaped on
eachment was actually pre ; ' ,
nfr})mld that being a private person he was not unpea)c.}ia.b};a. i
: Rarely as this method of proceeding has be:}rll 21‘;}) ogen;dte
i ith; it is better that the
t be dispensed with; an_d i ' :
ggﬁgdnfry cases El which a political element is usua,}lly %);?;se
ent, than that the impartiality of thg1 Supienfeji}ug ds Pooliitiml
’ i 1d have to bear, 2
osed to the eriticism 1t wou 5
Z};Ie)stions come before it. Many senators are Or 111&5'96 ?;1;
lawyers of eminence, 80 that so far as legal knowledge g
they are competent members of a court.

CHAPTER XII
THE SENATE: ITS WORKING AND INFLUENCE

Tae Americans consider the Senate one of the successes of
their Constitution, a worthy monument of the wisdom and
foresight of its founders. Foreign observers have repeated
this praise, and have perhaps, in their less perfect knowledge,

- sounded it even more loudly. _

The aims with which the Senate was created, the purposes
it was to fulfil, are set forth, under the form of answers to
objections, in five letters (Ixi-lxv.), all by Alexander Hamil-
ton, in the Federalist! These aims were the fiv

To conciliate the spirit of inde
by giving each, however small, equal representation with every
other, however large, in one branch of the national government.

To create a council qualified, by its moderate size and the
experience of its members, to advise and check the President
in the exercise of his powers of appointing to office and con-
cluding treaties.

To restrain the impetuosity and fickleness of the popular
House, and so guard against the effects of gusts of passion or
sudden changes of opinion in the people.

To provide a body of men w

e following: —
pendence in the several States,

hose greater experience, longer
term of membership, and comparative independence of popular
election, would make them an element of stability in the gov-
ernment of the nation, enabling it to maintain its character in
the eyes of foreign States, and to preserve a continuity of
policy at home and abroad.

To establish a Court proper for the trial of impeachments, a
remedy deemed necessary to prevent abuse of power by the
executive. :

18ee also Hamilton’s speeches in the New York Convention.— Elliot’s
Debates, ii. p. 301 8qq.
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