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scribe the number of justices, a statute may increase or dimin-
ish the number as Congress thinks fit. In 1866, when Congress
was in fierce antagonism to President Johnson, and desired to
prevent him from appointing any judges, it reduced the num-
ber, which was then ten, by a statute providing that no vacancy
should be filled up till the number was reduced to seven. In
1869, when Johnson had been succeeded by Grant, the number
was raised to nine, and presently the altered court allowed the
question of the validity of the Legal Tender Act, just before
determined, to be reopened. This method is plaiuly susceptible
of further and possibly dangerous application. Suppose a Con-
gress and President bent on doing something which the Supreme
court deems contrary to the Coustitution. They pass a statute.
A case arises under it. The court on the hearing of the case
unanimously declares the statute to be null, as being beyond
the powers of Congress. Congress forthwith passes and the
President signs another statute more than doubling the num-
ber of the justices. The President appoints to the new: jus-
ticeships men who are pledged to hold the former statute con-
stitutional. The Senate confirms his appointments. Another
case raising the validity of the disputed statute is brought up
to the court. The new justices outvote the old ones: the stat-
ute is held valid: the security provided for the protection of
the Constitution is gone like a morning mist.

What prevents such assaults on the fundamental law —
assaults which, however immoral in substance, would be per-
fectly legal in form ? Not the mechanism of government, for
all its checks have been evaded. Not the conscience of the
legislature and the President, for heated combatants seldom
shrink from justifying the means by the end. Nothing but
the fear of the people, whose broad good sense and attachment
to the great principles of the Constitution may generally be
relied on to condemn such a perversion of its forms. Yet if
excitement has risen high over the country, a majority of the
people may acquiesce ; and then it matters little whether what
is really a revolution be accomplished by openly violating or
by merely distorting the forms of law. To the people we
come sooner or later: it is upon their wisdom and self-restraint
that the stability of the most cunningly devised scheme of
government will in the last resort depend.

CHAPTER XXV

COMPARISON OF THE AMERICAN AND EUROPEAN SYSTEMS

TuE reIa.tipns to one another of the different branches of the
government in the United States are so remarkable and so full
of mstm_mtmn for other countries, that it seems desirable, even
at the r:_sk of a little repetition, to show by a CO]leEtI‘iSO]:: with
the Cabinet or parliamentary system of European countries
]10:.\? this eor.nplex American machinery actually works.

‘I‘he English system on which have been modelled, of course
with many variations, the systems of France, Belo’ium Hol-
land, Italy, Germany, Hungary (where, however, tﬁe Eilglish
sch_eme hafs been compounded with an ancient and very inter-
esting native-born constitution), Sweden, Norway, Denmark
Spain, and_Portugal, as well as the constitutions of the great{.
self-governing English colonies in North America, the Cape
and Australasia — this English system places at the heéad. of
the state a person in whose name all executive acts are done
an.d who is (except in France) irresponsible and irremovable,l
His acts are done by the advice and on the responsibility o
ministers chosen nominally by him, but really by the repre-
sentatives of the people —usually, but not necessarily, from
among the members of the legislature. The represent’atives
are, therefore, through the agents whom they select, the true
government of the country. When the representativejassemb]y
ceases 'to trust these agents, the latter (unless they dissolve
the ]eg1slature) resign, and a new set are appointed. Thus the
executive as well as the legislative power really belongs to thf;
majority of the representative chamber, though in appointing
agents, an expedient which its size makes needful, it is f&)reea

1 = 2
In the British colonies the governor is irremovable by the colony, and

irresponsible to its legislature, tho 3 i '
MRy & s ugh responsible to and removable by the
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to leave in the hands of these agents a measure of discretion
sufficient to make them appear distinet from it, and sometimes
to tempt them to acts which their masters disapprove. As the
legislature is thus in a sense executive, so the executive gov-
ernment, the council of ministers or cabinet, is in so far legis-
lative that the initiation of measures rests very largely with
them, and the carrying of measures through the Chamber de-
mands their advocacy and counter pressure upon the majority
of the representatives. They are not merely executive agents
but also legislative leaders. One may say, indeed, that the
legislative and executive functions are interwoven as closely
under this system as under absolute monarchies, such as Impe-
rial Rome or modern Russia; and the fact that taxation, while
effected by means of legislation, is the indispensable engine of
administration, shows how inseparable are these two appar-
ently distinet powers.

Under this system the sovereignty of the legislature may be
more or less complete. It is most complete in France; least
complete in Germany and Prussia, where the power of the
Emperor and King is great and not declining. But in all these
countries not only are the legislature and executive in close
touch with one another, but they settle their disputes without
reference to the judiciary. The courts of law cannot be in-
voked by the executive against the legislature, because ques-
tions<involving the validity of a legislative act do not come
before it, since the legislature is either completely sovereign,
as in England, or the judge of its own competence, as in Bel-
gium. The judiciary, in other words, does not enter into the
consideration of the political part of the machinery of govern-
ment.

This system of so-called cabinet government seems to Euro-
peans now, who observe it at work over a large part of the
world, an obvious and simple system. We are apt to forget
that it was never seen anywhere till the English developed it
by slow degrees, and that it is a very delicate system, depend-
ing on habits, traditions, and understandings which are not
easily set forth in words, much less transplanted to a new soil.

We are also prone to forget how very recent it is. People
commonly date it from the reign of King William the Third;
but it worked very irregularly till the Hanoverian kings came
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to the throne, and even then it at first worked by means of a
monstrous system of bribery and place-mongering. In the days
of George the Third the personal power of the Crown for a
while revived and corruption declined.! The executive head
of the state was, during the latter decades of the century, a
factor apart from his ministers. They were not then, as now,
a mere committee of Parliament dependent upon Parliament,
but rather a compromise between the king’s will and the will
of the parliamentary majority. They deemed and declared
themselves to owe a duty to the king conflicting with, some-
times overriding, their duty to Parliament. Those phrases of
abasement before the Crown which when now employed by
prime ministers amuse us by their remoteness from the reali-
ties of the case, then expressed realities. In 1787, when the
Constitutional Convention met at Philadelphia, the Cabinet
system of government was in England still immature. It was
so immature that its true nature had not been perceived.? And
although we now can see that the tendency was really towards
the depression of the Crown and the exaltation of Parliament,
men might well, when they compared the influence of George
III. with that exercised by George I.% argue in the terms of

1 Corruption was possible, becanse the House of Commons did not look for
support to the nation, its debates were scantily reported, it had little sense of
responsibility. An active king was therefore able to assert himself against it,
and to form a party in it, as well as outside of it, which regarded him as its
head. This forced the Whigs to throw themselves upon the nation at large;
the Tories did the same; corruption withered away; and as Parliament came
more and more under the watchful eye of the people, and responsible to it, the
influence of the king declined and vanished.

2 Gouverneur Morris, however, one of the acutest minds in the Convention
of 1787, remarked there, *“ Our President will be the British (Prime) Minister.
If Mr. Fox had carried his India Bill, he would have made the Minister the
King in form almost as well as in substance.” — Elliot’s Debates, i.361. Roger
Sherman, though he saw the importance of the Cabinet, looked on it as 2 mere
engine in the Crown’s hands. * The nation,’”’ he observed, in the Convention
of 1787, “is in fact governed by the Cabinet council, who are the creatures of
the Crown. The consent of Parliament is necessary to give sanction to their
measures, and this they easily obtain by the influence of the Crown in ap-
pointing to all offices of honour and profit.”” It must be remembered tha:
the House of Lords was far more powerful in 1787 than it now is, not only
as a branch of the legislature, but in respect of the boroughs owned by the
leading peers: and therefore the dependence of the ministry on the House of
Commons. was a less prominent feature of the Constitution than it is now.

8 George I1I. had the advantage of being a national king, whereas his two
predecessors had been Germans by language and habits as well as by blood.
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Dunning’s famous resolufion, that “the power .Of. the gll'own
has increased, is increasing, and ought to be dlmunshed.'

The greatest problem that free peoples have to solve is how
to enable the citizens at large to conduct or ?ontrol the execu-
tive business of the state. England was in 1787 the only
nation (the cantons of Switzerland were so small as scarcely
to be thought of) that had solved this problem, first, by the
development of a representative system, secondly, by giving
to her representatives a large authority over the' executive.
The Constitutional Convention, therefore, turned its eyes to
her when it sought to constitute a free government for the
new nation which the “more perfect union” of the States
i lling into conscious being. :
. a’is?';:_;* fe%v of the members of the Convention haxi been in
England so as to know her constitution, such as it t}laen was,
at first hand. Yet there were three sources whence light fe_ll
upon it, and for that light they were grateful. Qne was their
experience in dealing with the mother country since the quar-
rel began. They saw in Britain an executive ‘]aljgely influ-
‘enced by the personal volitions of the king, and in its conduct
of colonial and foreign affairs largely detached from and 1r‘xde-
pendent of Parliament, since it was able to take tyrzmmgal
steps without the previous knowledge or consent of P_arha—
ment, and able afterwards to defend those steps by alleging a

i i ntributed to his influence in polities. Mra. Pape]:.ldiek’s Diary
Eﬁtg?r?:al ;igg :1(1)1using illustrations of the exuberant demonstrations of ** ﬁy-
alty ’’ which he excited. When he went to Weymouth for sea.~ba.th1rllg a :,ﬁr
his recovery from the first serious attack of lunacy, crovg’ds ﬁathercdh a c(ningk g
shore, and bands of music struck up “ God save the King* when he ducke

i he brine. ;

hlslhliaii :)leolt-;lit;;tto say when the principle of the absolute c_lependenf,e of min-
isters on a parliamentary majority without regard to th‘e wishes 0{_ t 1; Crc)fwn
passed into a settled doctrine. (Needless to say that it ]Imsl receive n?r ;Jhl'-
mally legal recognition, but is merely usage.) The l?ng colnmdence d_u]rma ;
dominance of Pitt and his Tory successors do?m till 1827 of_ th'e wishes aud
interests of the Crown with those of the parllamef:tary majority prevente
the question from arising in a practical shape. Even in 1827 Mr. Qa,nmn g writes
to J. W. Croker: — “ Am I to understand, then, that you congider 1_:he;: K].:ng
[George IV.] as completely in the hands of the Tory aristocracy as his fat I?[li,
or rather as George 1I. was in the hands of thc.a }thgs? If so, George - s
reigned and Mr. Pitt (both father and son) administered the Gnvel_-nmﬁn in
vain. Thave a better opinion of the real vigour of the Crowr} when it cl ?osg.s
to put forth its own strength, and I am not wnt}_mut.some reliance on the hody
of the people! ” — Croker Correspondence, vol. 1. p. 368.
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necessity whereof Parliament, wanbing confidential informa-
tion, could imperfectly judge. It was in these colonial and
foreign affairs that the power of the Crown chiefly lay (as,
indeed, to this day the authority of Parliament over the
executive is smaller here than in any other department, because
secrecy and promptitude are more essential), so they could
not be expected to know for how much less the king counted
in domestic affairs. Mozeover, there was believed to be often
a secret junto which really controlled the ministry, because
acting in concert with the Crown; and the Crown had power-
ful engines at its disposal, bribes and honours, pensions and
places, engines irresistible by the average virtue of Tepresen-
tatives whose words and votes were not reported, and nearly
half of whom were the nominees of some magnate,’

The second source was the legal presentation of the English
Constitution in scientific text-books, and particularly in Black-
stone, whose famous Commentaries, first published in 1765
(their substance having been delivered as professorial lectures
at Oxford in 1758 and several succeeding years), had quickly
become the standard authority on the subject. Now Black-
stone, as is natural in a lawyer who looks rather to the strict
letter of the law than to the practice which had grown up modi-
fying it, describes the royal prerogative in terms more appro-
priate to the days of the Stuarts than to those in which he
wrote, and dwells on the independence of the executive, while
also declaring the withholding from it of legislative power to
be essential to freedom.?

1 George IIL. had pocket boroughs and a strong parliamentary following,

Hamilton doubted whether the British Constitution could be worked without
corruption.

2 Bee Blackstone, Commentaries, bk. i. chap. ii.— “ Whenever the power
of making and that of enforcing the laws are united together, there can be no
public liberty. . . . Where the legislative and executive authority are in dis-
tinet hands, the former will take care not to entrust the latter with so large a
power as may tend to the subversion of its own independence, and therewith
of the liberty of the subject. . . . The Crown cannot of itself begin any altera-
tion in the present established law; but it may approve or disapprove of the
alterations suggested and consented to by the two Houses. The legislative,
therefore, cannot abridge the executive power of any rights which it now has
by law without its own consent.”’ There is no hint here, or in chap. vii. on the
royal prerogative, that the royal power of disapproval had not been in fact
exercised for some fifty years. Blackstone does not quote Montesquien for
the particular proposition that the powers must be separated, but has evi-
dently been influenced by him. A little later he cites a famous dictum, * The
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The third source was the view of the English Constitution
given by the political philosophers of the eighteenth century,
among whom, since he was by far the most important, we need
look at Montesquieu alone.

When the famous treatise on The Spirit of Laws appeared in
1748, a treatise belonging to the small class of books which
permanently turn the course of human thought, and which, un-
like St. Augustine’s City of God, turned it immediately instead
of having to wait for centuries till the hour of its power ar-
rived, it dwelt upon the separation of the executive, legisla-
tive, and judicial powers in the British Constitution as the
most remarkable featuve of that system. Accustomed to see
the two former powers, and to'some extent the third also, ex-
ercised by or under the direct control of the French monarch,
Montesquieu attributed English freedom to their separation.!
The King of Great Britain then possessed a larger prerogative
than he has now, and as even then it seemed on paper much
larger than it really was; it was natural that a foreign observer

should underrate the executive character of the British Parlia-
ment and overrate the personal authority of the monarch.

Jow Montesquieu’s treatise was taken by the thinkers of the

next generation as a sort of Bible of political philosophy.
Hamilton and Madison, the two earliest exponents of the
American Constitution they had done so much to create, cite
it in the Federalist much as the schoolmen cite Aristotle, that
is, as an authority to which everybody will bow ; and Madison
in particular constantly refers to this separation of the three
powers as the distinguishing note of a free government.
These views of the British Constitution tallied with and
were strengthened by the ideas and habits formed in the
Americans by their experience of representative government in
the colonies, ideas and habits which were after all the domi-
nant factor in the construction of their political system. In
these colonies the executive power had been vested either in

President Montesquieu, though I trust too hastily, presages that as Rome,
Sparta, and Carthage have lost their liberty and perished, so the Constitution
of England will in time lose its liberty — will perish: it will perish whenever
the legislative power shall become more corrupt than the executive.”

1 Tocke had already remarked (On Civil Government, chap.xiv.) that * the
legislative and executive powers are in distinet hands in all moderated mon-
archies and well-framed governments.”
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governors sent from England by the Crown, or in certain P
prietors, to WhOHll the English Crown had érauted heredita,m-
rights in a province. FEach representative assembiy whiler'yt
made laws and voted money for the purposes of its res ecti :
Gomxpon?vealth, did not control the governor, because hii GWB
mission issued from the British Crown, and ile was res onsiol;i}- 3
thereto. A governor had no parliamentary cabinet ]}))ut 0111e
officials responsible to himself and the Crown. Hfs vet :
acts of the colonial legislature was frequently used; and (t)',hmi
bofdy, with no means of influencing his conduct othe}r than tl?e
}Fhusal to vote' money, was a legislature and nothing more
: us the Americans found and admired in their colonial (01:
ti’ia:t;,)) sysilzlems, a separation of the legislative from the execu-
Pr{)udri?(; y I_Jr:aofre complete than in England ; and being already
Lty eir freedom, they attributed its amplitude chiefly to
From their colonial and State experience i
ggg:ins'of the F]‘31-i‘aish Constitution,p the me;l g?f’i}gg :1\71’1;;1];.? :ﬁf:g
onclusions : irst, that the vestin. i
legislative powers in different handsg Woéfstgl}fe eli{c?friglv:. at']l.]d tél :
ral feature of a free government. Secondly, that 13h;L Icl)a i
of the executive was dangerous to liberty (‘l;ld must bepkWBI‘
:;Z};lx{nt };\ve}}lldgﬁ:r;ed boundaries. Thirdly,’ that in order ei):;
; e head of the state it was necessary not onl
313 tpower_s, and appoint him for a limited yperiod, b}lrl‘: Oa?s?)ﬁ?zg
estroy his opportunities of influencing the legislature. C
gil;’lll];g II;IL'::“; (;nu}ﬁlstersi (?sb nzi,lmed by and acting under th(; ordeoa:
1dent, would be his instruments rather than faithful
representatives of the people, they resolved + I
from holding this donble cﬁaracter Jeruiiel o
0 ‘ , and theref
milgbgfzsfozit}ﬁidgg oﬂilce %ider the United Statgg%’ fgrgaedz
* House. ey deemed that in thi
21;,;1 re;ldefred their legislature pure, independent, visgg:gttl’;ﬁ'z
vant of the people, the foe of arbitrary power. Oml;ipo-

11In 1700 the English A,
g ct of Bettlement enacted that ¢
an office or a place of profit under the King shall be c:pa.b?eo gf rsgr%:gﬂagas
a

me i

hee?l:-g) g:lz?lebH‘?;lllse ;f Commons.” This provision never took effect, havin

B Iluderyt.heléé : ct 4 _Aune, c. 8. But the holding of the great n'aajorjtg
> Urown is now, by statute, a disqualification for sittings ig

the House of Commons.
e See Anson, Law and Custom of the Constitution,
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tent, however, the framers of the Constitution did not mean to
make it. They were sensible of the opposite dangers which
might flow from a feeble and dependent executive. The pro-
posal made in the first draft of the Constitution that Congress
_should elect the President, was abandoned, lest he should be
merely its creature and unable to check it. To strengthen his
position, and prevent intrigues among members of Congress for
this supreme office, it was settled that the people should them-
selves, through certain electors appointed for the purpose,
choose the President. By giving him the befter status of a
popular, though indirect, mandate, he became independent of
Congress, and was encouraged to use his veto, which a mere
nominee of Congress might have hesitated to do. Thus it was
believed in 1787 that a due balance had been arrived at, the
independence of Congress being secured on the one side and
the independence of the President on the other. Each power
holding the other in check, the people, jealous of their hardly-
won liberties, would be courted by each, and safe from the en-
croachments of either.

‘There was of course the risk ‘that controversies as to their
respective rights and powers would arise between these two
departments. But the creation of a court entitled to place an
authoritative interpretation upon the Constitution in which the
supreme will of the people was expressed, provided a remedy
available in many, if not in all, of such cases, and a securify
for the faithful observance of the Constitution which England
did not, and under her system of an omnipotent Parliament
could not, possess.

«They builded better than they knew.” They divided the
legislature from the executive so completely as to make each
not only independent, but weak even in its own proper sphere.
The President was debarred from carrying Congress along with
him, as a popular prime minister may carry Parliament in
England, to effect some sweeping change. He is fettered in
foreign policy, and in appointments, by the concurrent rights
of the Senate. He is forbidden to appeal at a crisis from Con-
gress to the country. Nevertheless his office retains a meas-
ure of solid independence in the fact that the nation regards
him as a direct representative and embodiment of its majesty,
while the cireumstance that he holds office for four years only
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makes it possible for him to do acts of power during those four
years which would excite alarm from a permanent sovereign
Entrenched behind the ramparts of a rigid Constitution, he Eas;
retained rights of which his prototype the English ki’ng has
been gradually stripped. Congress on the other hand was
weakened, as compared with the British Parliament in which
one House has become dominant, by its division into two co-
equa.l_ houses, whose disagreement paralyzes legislative action
And it lost that direct control over the executive which thé
presence o_i:' II}iHiSteIS in the legislature, and their dependence
upon a majority of the popular House, give to the Parliaments
oEf E;}q;am and 1heyﬁi coﬁonies. It has diverged widely from the
nglish original which i d 1 i i i
s %epmduce_ it seemed likely, with only a slight dif-
The British Ho.use of Commons has grown to the stature of
a supreme executive as well as legislative council, acting not
01.11y by 1ts.p5'0per1y legislative power, but through, its right to
displace ministers by a resolution of want of conﬁdencﬁ and
to compel the s'overeign to employ such servants as it a,ppr:)ves
Congress remains a pure legislature, unable to displace a min-
1ste:t:, unable to choose the agents by whom its laws are to b
carried out, and having hitherto failed to develop that intern (i
organization which a large assembly needs in order to fran?
and successfully pursue definite schemes of policy Neverthee
less, so far-reaching is the power of legislation éongress has-
E;lgroachecl_, and may encroach still farther, upori the sphere of
e execubive. It encroaches not merely with a conscious pur-
%ose, but_because t_he law of its being has forced it to create in
i—, }f.ec:mmlg;_tees bodies whose expansion necessarily presses on
n xseeéxr;:a bIt encroaches because it is restless, unwearied,
e 3;' vi by the progress of events into new fields of
o :‘}ézsnest??ss_rva.hgns may suffice to show why the Fathers of
e S1 1; lon did not adopt the English parliamentary or
: ) ystem. They could not adopt it because they did not
now of 1ts existence. They did not know of it because ‘it
was still iinmature, because Englishmen themselves had not
qnde@stood}t, be(?a.use the recognized authorities did not men-
%Ion s .’lhere 18 not a word in Blackstone, much less in
Montesquieu, as to the duty of ministers to resign at the bid-




