CHAPTER XXVI

GENERAL OBSERVATIONS ON THE FRAME OF NATIONAL
GOVERNMENT

Tar account which has been so far given of the working
of the American Government has been necessarily an account
rather of its mechanism than of its spirit. Ifs practical
character, its temper and colour, so to speak, largely depend
on the party system by which it is worked, and on what may
be called the political habits of the people. These will be
described in later chapters. Here, however, before quitting
the study of the constitutional organs of government, it is
well to sum up the criticisms we have been led to make,
and to add a few remarks, for which no fitting place could
be found in preceding chapters, on the general features of
the national government.

I. No part of the Constitution cost its framers so much
time and trouble as the method of choosing the President.
They saw the evils of a popular vote. They saw also the
objections to placing in the hands of Congress the election
of a person whose chief duty it was to hold Congress in check.
The plan of having him selected by judicious persons, specially
chosen by the people for that purpose, seemed to meet both
difficulties, and was therefore recommended with confidence.
The presidential electors have, however, turned out mere
cyphers, and the President is practically chosen by the people
at large. The only importance which the elaborate machin-
ery provided in the Constitution retains, is that it prevents
a simple popular vote in which the majority of the nation
should prevail, and makes the issue of the election turn on the
voting in certain “pivotal ” States.

II. The choice of the President, by what is now practically
a simultaneous popular vote, not only involves once in every
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four years a tremendous expenditure of energy, time, and
money, but induces of necessity a ecrisis which, if it happens
to coineide with any passion powerfully agitating the people,
may be dangerous to the commonwealth. i

ITI. There is always a risk that the result of a presidential
election may be doubtful or disputed on the ground of error,
fraud, or violence. When such a case arises, the difficulty of
finding an authority competent to deal with it, and likely to
be trusted, is extreme. Moreover, the question may not be
settled until the pre-existing executive has, by effluxion of
time, ceased to have a right to the obedience of the citizens.
The experience of the election of 1876 illustrates these dan-
gers. Such a risk of interregna is incidental to all systems,
monarchic or republican, which make the executive head
elective, as witness the Romano-Germanic Empire of the
Middle Ages, and the Papacy. But it is more serious where
he is elected by the people than where, as in France or
Switzerland, he is chosen by the Chambers.! .

IV. The change of the higher executive officers, and of
many of the lower executive officers also, which usually takes
place once in four years, gives a jerk to the machinery, and
causes a discontinuity of policy, unless, of course, the Presi-
dent has served only one term, and is re-elected. Moreover,
there is generally a loss either of responsibility or of efficiency
in the executive chief magistrate during the last part of his
term. An outgoing President may possibly be a reckless
President; because he has little to lose by misconduct, little
to hope from good conduct. He may therefore abuse his
patronage, or gratify his whims with impunity. But more
often he is a weak President.? He has little influence with
Congress, because his patronage will soon come to an end,
little hold on the people, who are already speculating on

1Tn Switzerland the Federal Council of seven are elected by the two Cham-
bers, and then elect one of their own number to be their President, and there-
with also President of the Confederation (Constit. of 1874, art. 98). In some
British colonies it has been provided that, in case of the absence or death or
incapacity of the Governor, the Chief Justice shall act as Governor. In India
the senior member of Council acts in similar cases for the Viceroy.

2 A British House of Commons in the last few months before its impending
dissolution usually presents the same alternations of reckless electioneering
and of a feebleness which recoils from any momentous decision.
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the policy of his successor. His secrefary of state cannot
treat boldly with foreign powers, who perceive that he has a
diminished influence in the Senate, and know that the next
secretary may have different views. :

The question whether the United States, which no doubt
needed a President in 1789 to typify the then crea‘ted political
unity of the nation, might not now dispense with one, has
never been raised in America, where the people, though dissat-
isfied with the method of choice, value the office because it is
independent of Congress and directly 1~espon;ible to the
people. Americans condemn any plan under Whl(}}.l, as lately
befel in France, the legislature can drive a President from
power and itself proceed to choose a new one.! .

V. The Vice-President’s office is ill-conceived. His only
ordinary funetion is to act as Chairman of the Senate, but as
he does not appoint the Committees of that House, and has not

even a vote (except a casting vote) in it, this function is of .

little moment. If, however, the President dies, or.become_s
incapable of acting, or is removed from office, the Vice-Presi-
dent succeeds to the Presidency. What is the result? The
place being in itself unimportant, the choice of a candidate for
it excites little interest, and is chiefly used by the party man-
agers as a means of conciliating a section of their party. It
becomes what is called “a complimentary nomination.” The
man elected Vice-President is therefore never a man in the
front rank. But when the President dies during his term of
office, which has happened to four out of the eighteen 1’rgsi-
dents, this second-class man steps into a great place for which
he was never intended. Sometimes, as in the case of Mr.
Arthur, he fills the place respectably. Sometimes, asin that
of Andrew Johnson, he throws the country into confusion.

He is aut nullus aut Cesar.

VI. The defects in the structure and working of Congress,
and in its relations to the executive, have been so fully dwelt
on already that it is enough to refer summarily to them. They
are — :

The discontinuity of Congressional poliey.

The want of adequate control over officials.

1 The question of replacing the President by a ministerial council is very
rarely discussed in America. It has recently been mooted in France.
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The want of opportunities for the executive to influence the

. legislature.

The want of any authority charged to secure the passing of
such legislation as the country needs.

The frequency of disputes between three co-ordinate powers,
the President, the Senate, and the House.

The maintenance of a continuous policy is a diffienlty in all
popular governments. In the United States it is specially so,
because —

The executive head and his ministers are necessarily (unless
when a President is re-elected) changed once every four
years.

One House of Congress is changed every two years.

Neither House recognizes permanent leaders.

No accord need exist between Congress and the executive.

There is no such thing as a Party in Power, in the European
sense of the term, because the party to which the Executive
belongs may be in a minority in one or both Houses of Con-
gress, in which ease it cannot do anything which requires fresh
legislation, —may be in a minority in the Senate, in which
case it can take no administrative act of importance.

There is little true leadership in political action, because
the most prominent man has no recognized party authority.
Congress was not elected to support him. He cannot threaten
disobedient followers with a dissolution of Parliament like an
English prime minister. He has not even the French presi-
dent’s right of dissolving the House with the consent of the
Senate.

There is often no general and continuous cabinet policy,
because the cabinet has no authority over Congress, may per-
haps have no influence with it.

There is no general or continuous legislative policy, because
the legislature, having neither recognized leaders, nor a guid-

ing committee, acts through a large number of committees,
independent of one another, and seldom able to bring their
measures to maturity. What continnity exists is due to the
general acceptance of a few broad maxims, such as that of
non-intervention in the affairs of the 0Old World, and to the
fact that a large nation does not frequently or lightly change
its views upon leading principles. In minor matters of legis-
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lation there is little settled poliey, for the Houses trifle with
questions, take them up in one session and drop them the
next, seem insensible to the duty of completing work once
begun. Neither is there any security that Congress will
attend to such minor defects in the administrative system of
the country as may need a statute to correct them. In Europe
the daily experience of the administrative departments dis-
closes small faults or omissions in the law which involve need-
less trouble to officials, needless cost to the treasury, needless
injustice to classes of the people. Sometimes for their own
sakes, sometimes from that desire to see things well done
which is the life-breath of a good public servant, the perma-
nent officials call the attention of their parliamentary chief,
the minister, to the defective state of the law, and submit to
him the draft of a bilt to amend it. He brings in this bill,
and if it involves no matter of political controversy (which it
rarely does), he gets it passed. As an Ameriean minister has
no means (except by the favour of a committee) of getting
anything he proposes attended to by Congress, it is a mere
chance if such amending statutes as these are introduced or
pass into law.

These defects are all reducible to two. There is an exces-
sive friction in the American systein, a waste of force in the
strife of various bodies and persons created to check and bal-
ance one another. There is a want of executive unity, and
therefore a possible want of executive vigour. Power is 50
much subdivided that it is hard at a given moment to concen-
trate it for prompt and effective action. In fact, this happens
only when a distinet majority of the people are so clearly of
one mind that the several co-ordinate organs of government
obey this majority, uniting their efforts to serve its will.

VII. The relations of the people to the legislature are in
every free country so much the most refined and delicate, as
well as so much the most important part of the whole scheme
and doctrine of government, that we must not expect to find
perfection anywhere. But comparing America with Great
Britain from 1832 to 1885 (for it is still too soon to judge the
condition of things created by the Reform Acts of that year),
the working of the representative system in America seems
somewhat inferior.
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and keen attention which the debates and divisions of Kuro-
nbers excite. :

PB?E (g}'};igra.l thie reciprocal action and reaction bet‘ieen 1;113
electors and Congress, what is .commonly e:alled the “touc -

of the people with their agents, is not sufﬁcxegt]y close, qugc :
and delicate. Representatives ought to give light and lea tmg
to the people, just as the peoplej give stlmulusl and m}fmen .;.1_1'[1
to their representatives. This incidental merit of & Ej; par ‘12?—
mentary system is among its greatest merits. But in America
the action of the voter fails to tell upon Congress. He votes
for a candidate of his owr. party, but he does not convey to that
candidate an impulse towards the carrying of paﬂ.:wu]aar meaﬁ-
ures, because the eandidate when in Congress will be PI‘&Ctl-
cally unable to promote those measures, unless he ha,]i).pfen? do
be placed on the committee to \5:’111011 they are re elge 1
Hence the citizen, when he casts his ballot, can seldom fee

that he is advancing any measure or policy, except the vague -

eral policy indicated in his party platform. He is
?rg?inggexflor a pparty,y but he does not know what the pariay Wllé
do, and for a man, but a man whom chance may depu;vffz. 0
the opportunity of advocating the n.leasures'he cares most for.
Conversely, Congress does not gulde' and .111.11.1n1'najte its con:
stituents. Tt is amorphous, and has little initiative. _It d'oes
not focus the light of the nation, does not warm its 1ma.g1natmn%
does not dramatize principles in the deeds and .cha.ra,cters ot
men.! This happens because, in ordinary times, 1t lacks gre?
leaders, and the most obvious cause why' it lacks them, 1921 1 i
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son, nor John Adams, in our own time, ne-flther Stanton, Il,l'Or
Grant, nor Tilden, nor Cleveland ever sat in angress. 1111«3
coln sat for two years only, and owed little of his subsequen
eminence to his career there.
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mention that some at least of the parliamentary ti;hat{mgtiogwmesdﬁ o
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VIIL. The independence of the judiciary, due to its holding
for life, has been a conspicuous merit of the Federal system,
as compared with the popular election and short terms. of
judges/in most of the States. Yet even the Federal judiciary
is not secure from the attacks of the two other powers, if
combined. For the legislature may by statute increase the
number of Federal justices, inerease it to any extent, since the
Constitution leaves the number undetermined, and the Presi-
dent may appoint persons whom he knows to be actuated by a
particular political bias, perhaps even prepared to decide
specific questions in a particular sense. Thus he and Congress
together may obtain such a judicial determination of any con-
stitutional question as they join in desiring, even although
that question has been heretofore differently decided by the
Supreme court. The only safeguard is in the disapproval of
the people.

It is worth remarking that the points in which the American

frame of national government has proved least successful are
those which are most distinctly artificial, 7.e. those which are
not the natural outgrowth of old institutions and well-formed
“habits, but deviees consciously introduced to attain specific
ends.! The election of the President and Vice-President by
electors appointed ad hoc is such a device. The functions of
the judiciary do not belong to this category ; they are the nat-
ural outgrowth of common law doctrines and of the previous
history of the colonies and States ; all that is novel in them,
for it can hardly be called artificial, is the creation of Courts
co-extensive with the sphere of the national government.

All the main features of American government may be

1 See Chapter IV. ante, and Note thereto.

This may seem to be another way of saying that nature, 7.e, historical devel-
opment, is wiser than the wisest men. Yet it must be remembered that what
we call historical development is really the result of a great many small expe-
dients invented by men during many generations for curing the partieular
evils in their government which from time to time had to be cured. The moral
therefore is that a snceession of small improvements, each made conformably
to existing conditions and habits, is more likely to succeed than a large scheme,
made all at once in what may be called the spirit of conscious experiment.
The Federal Constitution has heen generally supposed in Europe to have been
such a scheme, and its snecess has encouraged other countries to attempt simi-
lar bold and large experiments. This is an error. The Constitution of the
United States is almost as trnly the matured result of long and gradual his-
torical development as the English Constitution itself,

VOL. I P4
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1 ¢ That power might be abused,” says Marshall in his Life 0](; ,I,‘Vashmgton,
* was deémed 2 conclusive reason why it should not be conferred.
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ment as to avert the evils which will flow, not merely from a
bad government, but from any government strong enough to
threaten the pre-existing communities or the individual citizen.
The spirib of 1776, as it speaks to us from the Declaration
of Independence and the glowing periods of Patrick Heunry,
was largely a revolutionary spirit, revolutionary in its faith in
abstract prineiples, revolutionary also in its determination to
carry through a tremendous political change in respect of
grievances which the calm judgment of history does not deem
intolerable, and which might probably have been redressed by
less trenchant methods. But the spirit of 1787 was an English
spirit, and therefore a conservative spirit, tinged, no doubt, by
the hatred to tyranny developed in the revolutiondry struggle,
tinged also, by the nascent dislike to inequality, but in the
main an English spirit, which desired to walk in the old paths
of precedent, which thought of government as a means of main-
taining order and securing to every one his rights, rather than
as a great ideal power, capable of guiding and developing a
nation’s life. And thus, though the Constitution of 1789
represented a great advance on the still oligarchic system of
contemporary England, it was yet, if we regard simply its
legal provisions, the least democratic of democracies. Had
the points which it left undetermined, as for instance the quali-
fications of congressional electors, been dealt with in an aristo-
cratic spirit, had the legislation of Congress and of the several
States taken an aristocratic turn, it might have grown into an
aristocratic system. The democratic character which it now
possesses is largely the result of subsequent events, which
have changed the conditions under which it had to work, and

* have delivered its development into the hands of that passion

for equality which has become a powerful factor in the modern
world everywhere.

He who should desire to draw an indictment against the
American scheme of government might make it a long one, and
might for every count in it cite high American authority and
adduce evidence from American history. Yet a European

reader would greatly err were he to conclude that this scheme

of government is a failure, or is, indeed, for the purposes of

the country, inferior to the political system of any of the great
nations of the 0ld World.
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All governments are faulty ; and an equally minute analysis
of the constitution of England, or France, or Germany would
diselose mischiefs as serious, relatively to the problems with
which those states have to deal, as those we have noted in the
American system. To any one familiar with the practical
working of free governments it is a standing wonder that they
work at all. The first impulse of mankind is to follow and
obey; servitude rather than freedom is their natural state.
With freedom, when it emerges among the more progressive
races, there come dissension and faction; and it takes many
centuries to form those habits of compromise, that love of
order, and that respect for public opinion which make democ-
racy tolerable. What keeps a free government going is the
good sense and patriotism of the people, or of the guiding class,
embodied in usages and traditions which it is hard to describe,
but which find, in moments of difficulty, remedies for the in-
evitable faults of the system. Now, this good sense and that
power of subordinating sectional to national interests which
we call patriotism, exist in higher measure in America than in
any of the great states of Europe. And the United States,
more than any other country, are governed by public opinion,
that is to say, by the general sentiment of the mass of the
nation, which all the organs of the national government and of
the State governments look to and obey.!

A philosopher from Jupiter or Saturn who should examine
the constitution of England or that of America would probably
pronounce that such a body of complicated devices, full of
opportunities for conflict and deadlock, could not work at all.
Many of those who examined the American Constitution when
it was launched did point to a multitude of difficulties, and
confidently predicted its failure. Still more confidently did
the European enemies of free government declare in the ecrisis
of the War of Secession that “the republican bubble had
burst.” Some of these censures were well grounded, though
there were also defects which had escaped criticism, and were
first disclosed by experience. But the Constitution has lived
on in gpite of all defects, and seems stronger now than at any
previous epoch.

1 The nature of public opinion and the way in which it governs are discussed
in Part IV.
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Every ?opstitution, like every man, has “the defects of its
good qualities.” If a nation desires perfect stability it must
put up v‘(ith a certain slowness and cumbrousness ; it must face
the possibility of a want of action where action is called for
If, on the other hand, it seeks to obtain executive speed and
vigour by a complete concentration of power, it must run the
risk that power will be abused and irrevocable steps too hastily
taken, “The liberty-loving people of every country,” says
Judge Cooley,! “take courage from American freedo;n agd
find augury of better days for themselves from Ame;riea,n
prosperity. But America is not so much an example in her
liberty as in the covenanted and enduring securities which are
mtendted to prevent liberty degenerating into licence, and to
establish a feeling of trust and repose under a bt-;ueﬁcent
Sgg;rlernment, Wh(l}se excellence, so obvious in its freedom, is

1ll more conspicuous in its careful provisi :
and stability.” Those faults on whic% I haiz ﬁiﬁdngizge?ﬁg
waste of power by friction, the want of unity and vigm;r in
tht_a condgct of affairs by executive and legislature, are the
price which the Americans pay for the al;zbtonomyjof their
Sta,?:es, and for the permanence of the equilibrium among the
various branches of their government. They pay 1;hisg rice
willingly, because these defects are far less dancerous top th J
body. politic than they would be in a European cc:mtr Ta.kz
for instance the shortcomings of Congress as a ley .isiative
aut]:_lomty.l Every European country is surrounded gb diffi
eultlgs whmh_ legislation must deal with, and that proslrn tl :
Bqt In America, where those relics of medieval privile epem{i
injustice that still cumber most parts of the Old ‘Worldgeither
g:e\'rer existed, or were long ago abolished, where all the con-
dltloins of material prosperity exist in ample measure, and the
evelopment of material resources occupies men’s minds, where
neajrly all speial reforms lie within the sphere of State’action
—in Amemqa there is less need and less desire than in Europé
for a pe.renullal stream of federal legislation. People are con
tented if things go on fairly well as they are. Political phi]os:
oplfers, or philanthropists, perceive not a few improvements
which federal statutes might effect, but the mass of the nat:ion
does not complain, and the wise see Congress so cﬂ:’ten on the

A :
Address to the South Carolina Bar Association, December 1886,
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point of committing mischievous errors that they do not
deplore the barrenness of session after session.

Every European state has to fear not only the rivalry but
the aggression of its neighbours. Even Britain, so long safe
in her insular home, has lost some of her security by the
growth of steam navies, and has in her Indian and colonial
possessions given pledges to Fortune all over the globe. She,
like the Powers of the European Continent, must maintain
her system of government in full efficiency for war as well
as for peace, and cannot afford to let her armaments decline,
her finances become disordered, the vigour of her executive
authority be impaired, sources of internal discord continue to
prey upon her vitals. But America lives in a world of her
own, ipsa suis pollens opibus, nihil indiga nostri. Safe from
attack, safe even from menace, she hears from afar the warring
cries of European races and faiths, as the gods of Epicurus
listened to the murmurs of the unhappy earth spread out
beneath their golden dwellings,

¢ Sejuncta a rebus nostris semotaque longe.”

Had Canada or Mexico grown to be a great power, had France
not sold Louisiana, or had England, rooted on the American
continent, become a military despotism, the United States
could not indulge the easy optimism which makes them toler-
ate the faults of their government. As it is, that which might
prove to a Buropean state a mortal disease is here nothing
worse than a teasing-ailment. Since the War of Secession
ended, no serious danger has arisen either from within or from
without to alarm transatlantic statesmen. Social eonvulsions
from within, war-like assaults from without, seem now as
unlikely to try the fabric of the American Constitution, as an
earthquake to rend the walls of the Capitol. This is why the
Americans submit, not merely patiently but hopefully, to the
defects of their government. The vessel may not be any better
built, or found, or rigged than are those which carry the for-
tunes of the great nations of Europe. She is cerfainly not
better navigated. But for the present at least—1it may not
always be so —she sails upon a summer sea.

Tt must never be forgotten that the main object which the
framers of the Constitution set before themselves has been
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a,chlevel:d. When Siéyés was asked what he had done duri

tbe Reign of Terror, he answered, “I lived.” The C 1111;‘_1118”
tion as a whole has stood and stands unshaken Th: - lltu-
of power have continued to hang fairly even. 'l“hra‘ Pre S'(ila .
has not corrupted and enslaved Congress: Congress h L
paralyzed and cowed the President. The legislative ma; aShHO'ﬁ
gained somex'vhat on the executive department ; ety WB‘;".E
George Washington to return to earth, he might ,beyas 1‘e*l?:
and useful a President as he was a century ago. Neith {-I t]:
Ieg1s_la,tur_e nor the executive has for a mo?n(;nt; thre:Zene;
t;he’hbertxes of the people. The States have not broken up the
Union, and the. Union has not absorbed the States. No Pwon
der' tha,tlthe Americans are proud of an .instrul;lent unde;
which this great result has been attained, which has passed
unseathed through the furnace of eivil war, which haf been
found capa,b'le of embracing a body of comrjnonwea,lths more
tha.n three times as numerous, and with twenty-fold the popu-
1&131(?]1 of ‘the original States, which has cultivated the pol?ti-
cal intelligence of the masses to a point reached in no Ia):)i;her
country, which has fostered and been found compatible with
a larger measure of local self-government than has existed else-
where. Nor Is it the least of its merits to have made itself
beloved. Objfaeticms may be taken to particular features

and these objections point, as most American thinkers aré
agreed, to practical improvements which would preserve the
excellences and remove some of the inconveniences. But
Teverence _for the Constitution has become so potent -a, con-
servative influence, that no proposal of fundamental chance
seems likely to be entertained. And this reverence is itseglf

one of the most wholesome and hopeful el i
ement;
ter of the American people. 3 e




