CHAPTER XXVII-
THE FEDERAL SYSTEM

HaAvixe examined the several branches of the National gov-
ernment and the manner in which they work together, we may
now proceed to examine the American Commonwealth as a
Federation of States. The present chapter is intended to state
concisely the main features which distinguish_ the Federal
system, and from which it derives its peculiar character.
Three other chapters will describe its practical working, and
summarize the criticisms that may be passed upon it.

The contests in the Convention of 1787 over the framing of
the Constitution, and in the country over its adoption, turned
upon two points: the extent to which the several Stzf.tes should
be recognized as independent and separate factors in t;le con-
struction of the National government, and the quantity and
nature of the powers which should be withdrawn from the
States to be vested in that government. It has been well re-
marked that “the first of these, the definition of ‘the structural
powers, gave more trouble at the time than the second, because
the line of partition between the powers of the States and the
Federal government had been already fixed by the whole expe-
rience of the country.”! But since 1791 there has been prac-
tically no dispute as to the former point, and little as to the
propriety of the provisions which define the latter. On the
interpretation of these provisions there has, however, been
endless debate, some deeming the Constitution to have taken
more from the States, some less; while still warmer contro-
versies have raged as to the matters which the instrument
does not expressly deal with, and particularly whether the
States retain their sovereignty, and with it the right of nullify-

11 quote from an acute and concise essay on this subject by Mr. Richard
M. Venable of Baltimore, entitled “The Partition of Powers between the
Federal and State Governments.”
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ing or refusing to be bound by certain acts of the national 2oV-
ernment, and in the last resort of withdrawing from the Union.
As these latter questions (nullification and secession) have now
been settled by the Civil War, we may say that in the America
of to-day there exists a general agreement —

That every State on entering the Union finally renounced its
sovereignty, and is now for ever subject to the Federal authority
as defined by the Constitution.

That the functions of the States as factors of the national
government are satisfactory, i.e. sufficiently secure its strength
and the dignity of these communities.

That the delimitation of powers between the national govern-
ment and the States, contained in the Constitution, is conven-
ient, and needs no fundamental alteration.!

The ground which we have to tread during the remainder of
this chapter is therefore no longer controversial ground, but
that of well-established law and practice.

I. The distribution of powers between the National and the
State governments is effected in two'ways —Positively, by con-
ferring certain powers on the National government; Negatively,
by imposing certain restrictions on the States. Tt would have
been superfluous to confer any powers on the States, because
they retain all powers not actually taken from them. A law-
yer may think that it was equally unnecessary and, so to speak,
inartistic, to lay any prohibitions on the National government,
because it could ez hypothesi exercise no powers not expressly
granted. However, the anxiety of the States to fetter the
master they were giving themselves caused the introduction
of provisions qualifying the grant of express powers, and inter-
dicting the National government from various kinds of action
on which it might otherwise have heen tempted to enter.?

1 The view that the power of Congress to legislate might properly be ex-
tended, by a constitutional amendment, to such a subject as marriage and
divoree, is of course compatible with an acquiescence in the general scheme of
delimitation of powers.

? Judge Cooley obseérves to me, “The prohibitions imposed by the Federal
Constitution on the exercise of power by the general government were not, for
the most part, to prevent its encroaching on the powers left with the States,
but to preclude tyranuical exercise of powers which were unquestionably given
to the Federal government. Thus Congress was forbidden to pass any bill of
attainder; this was to prevent its dealing with Federal offences by legislative
conviction and sentence. It was forbidden to pass ex post fucto laws, and this
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The matter is further complicated by t]_:te fa.ct‘that the grant
of power to the National government is not in all cases an
exclusive grant: i.e. there are matters which both,_ or et::htjalr,
the States and the National government may deall thh.‘ T ft::
mere grant of a power to Congress does not of 1tslelf, in n’io]:
cages, imply a prohibition upon the S!:,a,tes to exercise the. 1 ?
power. . . . It is not the mere existence of the Nationa
power, but its exercise, which is incompatible with the gxerc}s}{-}
of the same power by the States.”! Thus we may distinguis
the following classes of governmental powers: —
Powers vested in the National government alone.
s vested in the States alone.
ggzzr: exercisable by either the National government or the
States.
Powers forbidden to the National govern?:ent.
's forbidden to the State governments.
iog?g?lioll): thought that the two latter classes are super-
fluous, because whatever is forbidden to the National };govern-
ment must be permitted to the States, and. conversely, w aigevell'
is forbidden to the States must be perm_ltted to the Nationa
government. But this is not so. For mstanf;e, Congresss ca;:n
grant no title of nobility (Af. 1. § 9). But neither can a tta.ke
do so (Art. i. § 10). The Na,tmna,l. govern.ment cannot t&_u €
private property for public use x.wthout just compenz& 101;
(Amendment v.). Apparently neﬁ",her can any State So s
(Amendment xiv. as interpreted in several cases). c;; ; 11(;
State can pass any law impairing the 0b11gg.t10n of a 'CDE 151,((;,'t
(Art. i. § 10). But the Na,tim_la_l. government, although n .
subject to a similar direct prohibition, has received no gengr}zzt
power to legislate as regards ordinary contracts, and mllg
therefore in some cases find itself equally. unable to pass a a;g
which a State legislature, though for a different reasorg c‘iﬁer
not pass.? Somno State can pass any ex post facto law. Nei

can Congress,

undoubtedly is a limitation upon power granted ; for :mth Tél;i E:;lil:hcgrggﬁ?
power in respect to offences against the generzaflf go; erm;libited hi
S Comiop, Brineipias .38, of. Bturges v. Crowninghisld, & Wheas, 173
inci . 35; cf. | 3 3 ! ! ;
; gioé;{;sfg?gg;g:s’ gan législa.t.e regarding some contracts, a.x:ise;;:; 111113(33?11;
their obligation. It has power to regulate commerce, it can p
iaws, it can make paper money legal tender.
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What the Constitution has done is not to cut in half the to-
tality of governmental functions and powers, giving part to the
national government and leaving all the rest to the States, but
to .divide up this totality of authority into a number of parts
which do not exhaust the whole, but leave a residunm of
powers neither granted to the Union nor continued to the
States but reserved to the people, who, however, can pub them
in force only by the difficult process of amending the Constitu-
tion. In other words, there are things in America which there
exists no organized and permanent authority capable of legally
doing, not a State, because it is expressly forbidden, not the
national government, because it either has not received the
competence or has been expressly forbidden. Suppose, for in-
stance, that there should arise a wish to pass for California
such a measure as the Irish Land Aect passed by the British
Parliament in 1881. Neither the State legislature of Califor-
nia, nor the people of California assembled in a constitutional
convention, could pass such a measure, because it would violate
the obligation of contracts, and thereby transgress Art.i § 10
of the Federal Constitution. Whether the Federal Congress
could pass such a measure is at least extremely doubtful, be-
cause the Constitution, though it has imposed no prohibition
such as that which restricts a State, does not seem to have con-
ferred on Congress the right of legislating on such a matter at
all.t  If, therefore, an absolute and overwhelming necessity for
the enactment of such a measure should arise, the safer if not
the only course would be to amend the Federal Constitution,
either by striking out the prohibition on the States or by con-
ferring the requisite power on Congress, a process which would
probably occupy more than a year, and which requires the con-
currence of two-thirds of both Houses of Congress and of three-
fourths of the forty-four States. ;

II. The powers vested in the N abional government alone are
such as relate to the conduct of the foreign relations of the
country and to such common national purposes as the army and
navy, internal commerce, currency, weights and measures, and

1 It may of course be suggestod that in case of urgent public necessity, such
as the existence of war or insurrection, Congress might extinguish debts either
generally or in a particular district, No such legislative power seems, how-

ever, to have been exerted or declared by the courts to exist, unless the prin-
ciples of the last Legal Tender decision can be thought to reach so far,
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the post-office, with provisions for thg m@agement of 1-:he
machinery, legislative, executive, and judicial, charged with
urposes.!

th?ieppogvers which remain vested in the States alone are all
the other ordinary powers of internal government, such as
legislation on private law, civil and crilm_na.l, _the‘ maintenance
of law and order, the creation of local institutions, the pro-
vision for education and the relief of the poor, together with
taxation for the above purposes.

ITI. The powers which are exercisable concurrently by the
National government and by the States ave—

Powers of legislation on some specified subjects, such as
bankruptey and certain commercial matters (e.g- pilot laws and
harbour regulations), but so that State _leg1s_1at10n shall take
effect only in the absence of Federal legislation. :

Powers of taxation, direct or indirect, but so that neither
Congress nor a State shall tax exports from any State, and
so that neither any State shall, except with the consent of
Congress, tax any corporation or other agency created .for
Tederal purposes or any act done under Fed.eml authority,
nor the National government tax any State or its agencies or

roperty.

- J?ldieyial powers in certain classes of cases where Congress
might have legislated, but has not, or where a party to a

suit has a choice to proceed either in a Federal or a State

court. .
Powers of determining matters relating to the elqetlon of
representatives and senators (but if Congress determines, the
State law gives way)- ;

IV. The prohibitions imposed on the National government
are set forth in Art. i. § 9, and in the first ten amendments.
The most important are — '

Writ of hg,beas corpus may not be suspended, nor bill of
attainder or ex post facto law passed.”

No commercial preference shall be given to one State over
another.

1See Art.i.§ 8, Art. ii. § 2, Art. iii. § 2, Art. iv. §§ 3 and 4; Amendments
xmz. I)jij::'i;.\zit?lfstgfe a(,j ggi:;;szg:érally similar to these are now pretty frequent
in recent European Constitutions, e.g. in that of Belgium. '

The term ex post facto law is deemed to refer to criminal laws only.
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L e A e R
No title of nobility shall be granted.

_ No law shall be passed establishin

1on, or abridging the freedom of spi

public meeting or of bearing arms.

quired as a qualification for any

g or prohibiting any relig-
eech or of the press, or of

No religious test shall be re
office under the United States.
No person shall be tried for a

crime unless on the presentment of a grand jury, or be sub-
Jected to a second trial for the same offence, or be compelled

to be a witness against himself, or be tr i
‘ Vit e tried otherw
a jury of his State and district, el

No common law action shall b
w1_1ere the value in dispute excee
mined by a jury shall be re-exam
rules of the common law!
= T}lle prohibitions imposed on the States are contained
in Art. i. § 10, and in the three latest amendments. They are
intended to secure the National government against atte)r; ts
by the States to trespass on its domain, and to protect Ii)n-
dividuals against oppressive legislation.

No State shall — Make any treaty or alliance : coin money :
ma,ke.anythmg but gold and silver coin a legal tender : pab.;s:
any bll_l of attainder, ex post fucto law, or law impa,irin-g the
obligation of contracts: grant any titles of nobility.

No State shall without the consent of Congress — Lay

duties on exports or imports (the produce o if lai
going to the national treasury) ( keelrl)) troops ofr ssli{ihp,s Icff l'irlz(mir"
m peace time: enter into an agreement with another State
or with any foreign power : engage in war, unless actuall
mnvaded or in imminent danger. 7
Every State must — Give credit to the records and Jjudieial
.procee@u_lgs of every other State: extend the privileges and
Immunities of citizens to the citizens of other States: deliver
up fugitives from justice to the State entitled to claim them.

N £ :
menz State shall have any but a republican form of govern-

No State shall — Maintain
of any citizen of the United S

capital or otherwise infamous

e decided except by a jury
.ds $20, and no fact deter
ined otherwise than by the

slavery : abridge the privileges
tates, or deny to him the right

1 Chiefly intended to prevent the methods of courts of e

applied in the Federal co e i

urts as against the findings of a jury.
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of voting, in respect of race, colour, or previous servitude: de
prive any person of life, liberty, or property without due process
of law: deny to any person the equal protection of the laws.

Note that this list contains no prohibition to a State to do
any of the following things:— Establish a particular form of
religion: endow a particular form of religion, or educational or
charitable establishments connected therewith: abolish trial
by jury in criminal or eivil cases: suppress the freedom of
speaking, writing, and meeting (provided that this be done
equally as between different classes of citizens, and provided
also that it be not done to such an extent as to amount to a
deprivation of liberty without due process of law) : limit the
electoral franchise to any exfent: extend the electoral fran-
chise to women, minors, aliens.

These omissions are significant. They show that the framers
of the Constitution had no wish to produce uniformity among
the States in government or institutions, and little care to pro-
tect the citizens against abuses of State power.! They were
content to trust for this to the provisions of the State consti-
tutions, Their chief aim was to secure the National govern-
ment against encroachments on the part of the States, and to
prevent causes of quarrel both between the central and State
authorities and between the several States. The result has,
on the whole, justified their action. So far from abusing their
power -of making themselves unlike one another, the States
have tended to be too uniform, and have made fewer experi-
ments in institutions than one could wish.

VI. The powers vested in each State are all of them original
and inherent powers, which belonged to the State before it
entered the Union. Hence they are prima facie unlimited, and
if a question arises as to any particular power, it is presumed
to be enjoyed by the State, unless it can be shown to have been
taken away by the Federal Constitution; or, in other words, a
State is not deemed to be subject to any restriction which the
Constitution has not distinetly imposed.

The powers granted to the National government are dele-
gated powers, enumerated in and defined by the instrument

1The fourteenth and fifteenth amendments are in this respect a novelty.
The only restrietions of this kind to be found in the instrument of 1789 are
those relating to contracts and ex post fucto laws.
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which has created the Union. Hence the rule that when a
question arises whether the National government possesses a
_pzf,rtlcular power, proof must be given that the power was pos-
itively granted. If not granted, it is not possessed, because
the Union is an artificial creation, whose government can have
:1()tl'1ing but what the people have by the Constitution conferred.,
The presumption is therefore against the National govern-
ment in such a case, just as it is for the State in a like case.!
“‘VII. The authority of the National government over the
citizens of every State is direct and immediate, not exerted
through the State organization, and not requiring the co-opera-
tion of the State government. For most purposes the National
government ignores the States; and it treats the eitizens of
dlﬂ’?rent States as being simply its own citizens, equally bound
by its laws, The Federal courts, revenue officers, and post-
office dralw no help from any State officials, but depend directly
on Washington. Hence, too, of course, there is no local self-
{g)ov;;-nmentlin ?‘eder&l matters. No Federal official is elected
e people of any local area. 3 i
a%tate%ﬁal;r. y area. Local government is purely
On the other hand, the State in no wise depends on the
INatlonal government for its organization or its effective work-
ing. ?t'is the creation of its own inhabitants. They have
given if its constitution. They administer its government. It
goes on 1ts own way, touching the National government at but
fev;'v points. That the two should touch at the fewest possible
points was the intent of those who framed the Federal Consti-
tutlpt}, for they saw that the less contact, the less danger of
c_olhsmn. Their aim was to keep the two mechanisms as dis-
tinet and independent of each other as was compatible with
the still higher need of subordinating, for national purposes
the State to the Central government.? g

1 Congress must not attempt to interfere with the so-called * police power ”’
of the. States within their own limits. So when a statute of Congress had
made it punishable to sell certain illuminating fluids inflammable at less than
a Fer_t;nn specified temperature, it was held that this statute could not operate
within a State, but only in the District of Columbia and the Territories, and a
Re‘?é;]r; (':f]n)wct.cd under it in Detroit was discharged (United States v. De Witt,

2 For a comparison of the Federal system of the United States with the Fed-
eral system of the two ancient English Universities, see note to this chapter
printed at the end of the volume.
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VIIL. It is a further consequence of this p'rinciple that the
National government has but little to 'do with the States is
étates Tts relations are with their citizens, who are also }l S
citizens, rather than with them as ruling gomylonwealths. In
the foll,owing points, however, the Constitution does require

in services of the States: — 3 :
CeI‘It: lf:aquires each State government to direct the choice of,
and accredit to the seat of the National govern}nent,.tlwg
genators and so many representatives as the State 1s entitle
end. 4 .

- Ist requires similarly that presidential el‘ectors be chc:sen,
meet, and vote in the States, and that their votes be trans-
itted to the national capital. : e ;
mlIt?requires cach State to organize and arm its militia, wh1§]11,
when duly summoned for active service, are placed under the

mand of the President. s ;
001;11: requires each State to maintain a repybhean form r;>f1
overnment. (Conversely, a State may require the N@?mr!a,
government to protect it against invasion or domestic vio-

ence. i

: Not)e in particular that the National government does not
in some other federations — !

5 (121;11 upon the States, as commonwealths, to contribute funds
its support: ; A

& issue Es?a,ve in so far as may be needed in order to secmihc.

republican form of government) administrative orders to the

States, directing their authorities to carry out its laws or com-

nds : . :

mé?lge;uire the States to submit their laws to it, and veto such

it disapproves. :
as'i‘he ﬁfslé two things it is not necessary for .the Nam_m}?l
overnment to do, because it levies its taxes directly bg_ 1§

ﬁwn collectors, and enforces its laws, commaa:}ds, and ju 1@11(:

decrees by the hands of its own servants. I‘l_le 13:% ca-nd ‘;35

dispensed with because the State laws are ipso jure ‘niva.hd,f—

they conflict with the Constitution or z}tlr}y t{;’e&ty tm agzn fEC};
i rt. Vi rhile if they do not so

der it (Art. vi § 2), while i ik

3181;(;'6 :111'1(13 valid,(any act of the National government notwith.

tanding. o :
: angeitl?er does the National government allow its structure to
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be dependent on the action of the States. “To make it impos-
sible for a State or group of States to jeopard by inaction or
hostile action the existence of the central government,” was
a prime object with the men of 1787, and has greatly contrib-
uted to the solidity of the fabric they reared. The de fucto
secession of eleven States in 186061 interfered with the regu-
lar legal conduct neither of the presidential election of 1864
nor of the congressional elections from 1861 to 1865. Those
States were not represented in Congress ; but Congress itself
went on diminished in numbers yet with its full legal powers,
as the British Parliament would go on though all the peers
and representatives from Scotland might be absent.

IX. A State is, within its proper sphere, just as legally
supreme, just as well entitled to give effect to its own will, as
is the National government within its sphere; and for the
same reason. All authority flows from the people. The peo-
ple have given part of their supreme authority to the National,
part to the State governments. Both hold by the same title,
and therefore the National government, although superior
wherever there is a concurrence of powers, has no more right
to trespass upon the domain of a State than a State has upon
the domain of Federal action. That the course which a State
is following is pernicious, that its motives are bad and its sen-
timents disloyal to the Union, makes no difference unt;l or
unless it infringes on the sphere of Federal authority. It may
be thought that however distinctly this may have been laid
down as a matter of theory, in practice the State will not
obtain the same justice as the National government, because the
court which decides points of law in dispute between the two
is in the last resort a Federal court, and therefore biassed in
favour of the Federal government. In fact, however, little or
no unfairness has arisen from this cause.! The Supreme court
may, as happened for twenty years before the War of Seces-
sion, be chiefly composed of States’ Rights men. In any case

1 “ Whatever fluctuations may be seen in the history of public opinion during
the period of our national existence, we think it will be found that the Supreme
court, so far as its functions required, has always held with a steady and even
hand the balance between State and Federal power, and we trust that such may
continue to be the history of its relation to that subject so long as it shall have
duties to perform which demand of it a construction of the Constitution.” —
Judgment of the Supreme court in The Slaughter House Cases, 16 Wall. 82.

VOL. I X
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the court cannot stray far from the path which previous de-
cisions have marked out.

X. There are several remarkable omissions-in the constitu-
tion of the American federation.

One is that there is no grant of power to the National gov-
ernment to coerce a recaleitrant or rebellious State. Another
is that nothing is said as to the right of secession. Any one
can understand why this right should not have been granted.
But neither is it mentioned to be negatived.

The Constitution was an instrument of compromises; and
these were questions which it would have been unwise to
raise. _ :

There is no abstract or theoretic declaration regarding the
nature of the federation and its government, nothing as to the
ultimate supremacy of the central anthority outside the partic-
ular sphere allotted to it, nothing as to the so-called sovereign
rights of the States. As if with a prescience of the dangers
to follow, the wise men of 1787 resolved to give no opening
for abstract inquiry and metaphysical dialectic. But in vain,
The human mind is not to be so restrained. If the New Tes-
tament had consisted of no other writings than the Gospel of
St. Matthew and the Epistle of St. James, there would have
been scarcely the less a crop of speculative theology. The
drily legal and practical character of the Constitution did not
prevent the growth of a mass of subtle and, so to speak, scho-
lastic metaphysics regarding the nature of the government it
created. The inextricable knots which American lawyers and
publicists went on tying, down till 1861, were cut by the sword
of the North in the Civil War, and need concern us no longer.
It is now admitted that the Union is not a mere compaet be-
tween commonwealths, dissoluble at pleasure, but an instru-
ment of perpetual efficacy,' emanating from the whole people,

1 This view received judicial sanction in the famous case of Texas v. White
(7 Wall. 700), decided by the Supreme court after the war. It is there said by
Chief-Justice Chase, ““ The Union of the States never was a purely artificial
and arbitrary relation. ... It received definite form and character and sane-
tion by the Articles of Confederation. By these the Union was solemnly de-
clared to be ‘ perpetual.” And when these articles were found to be inadequate
to the exigencies of the country, the Constitution was ordained ¢ to form a more
perfect Unjon.” It is difficult to convey the idea of indissoluble unity more
clearly than by these words. What can be indissoluble if a perpetual union,
made more perfect, isnot? But the perpetuity and indissolubility of the Union
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and alterable by them only in the manner which its own terms
prescribe. It is “an indestructible Union of indestructible
States.”

1t follows from the recognition of the indestructibility of the
Union that there must somewhere exist a force capable of pre-
serving it. The National government is now admitted to be
such a force. “Tt can exercise all powers essential to preserve
and protect its own existence and that of the States, and the
constitutional relation of the States to itself, and to one
another.” !

“May it not,” some one will ask, “abuse these powers, abuse
them so as to extinguish the States themselves, and turn the

h_y no means implies the loss of distinet and individual existence, or of the
right of self-government by the States. . .. It may be not unreasonably said
that the preservation of the States and the maintenance of their governments
are as much within the design and care of the Constitution as the preserva-
tion of the Union and the maintenance of the national - government. The
Constitution, in all its provisions, looks to an indestructible Union composed
of indestructible States. When, therefore, Texas became one of the United
States _she entered into an indissoluble relation. ... There was no place for
reconsideration or revoeation except through revolution or through consent of
the States. Considered therefore as transactions under the Constitution, the
ordinance of secession adopted by the Convention, and ratified by a majority
of the citizens of Texas, was absolately null and utterly without operation in
law. The obligations of the State as a member of the Union, and of every
citizen of the State as a citizen of the United States, remained perfect and
unimpaired.” The State did not cease to be a State, nor her citizens to be citi-
zens of the Union, See also the cases of White v. Hurt (13 Wall. 646) and
Keith v. Clark (97 U. 8. 451).

As respects the argument that the Union established by the Constitution of
1789 must be perpetual, because it is declared to have been designed to make a
previous perpetual Union more perfect, it may be remarked, as matter of his-
tory, that this previons Union (that resting on the Articles of Confederation)
had not proved perpetual, but was in fact put an end to by the acceptance in
1788 of the new Constitution by the nine States who first ratified that instru-
ment. After that ratification the Confederation was dead, and the States of
North Carolina and Rhode Island, which for some months refused to come into
the new Union, were clearly out of the old one, and, de jure if not de facto, stood
alone in the world. May it not then be said that those who destroyed a Union
purporting to be perpetual were thereafter estopped from holding it to have been
perpetual, and from founding on the word ‘ perpetual ”’ an argument against
those who tried to upset the new Union in 1861, as the old one had been upset
in 17882 The answer to this way of putting the point seems to be to admit
that the proceedings of 1788 were in fact revolutionary, In ratifying their new
Constitution in that year, the nine States broke through and flung away their
previous compact whieh purported to have been made for ever. But they did
go for the sake of forming a better and more enduring compact, and their
extra-legal action was amply justified by the necessities of the cage,

1 Venable, ut supra.
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federation into a unified government? What is there but the
Federal judiciary to prevent this catastrophe ? and the Federal
judiciary has only moral and not also physical force at its
command.”

No doubt it may, but not until public opinion supports it in
so doing —that is to say, not until the mass of the nation which
now maintains, because it values, the Federal system, is pos-
sessed by a desire to overthrow that system. Such a desire
may express itself in proper legal form by carrying amend-
ments to the Constitution which will entirely change the
nature of the government. Or if the minority be numerous
enough to prevent the passing of such amendments, and if the
desire of the majority be sufficiently vehement, the majority
which sways the National government may disregard legal
sanetions and effect its object by a revolution. In either event
—and both are improbable — the change which will have passed
upon the sentiments of the American people will be a sign that
Federalism has done its work, and that the time has arrived
for new forms of political life.

CHAPTER XXVIII

WORKING RELATIONS OF THE NATIONAL AND THE STATE
GOVERNMENTS

TrE characteristic feature and special interest of the Amer-
ican Union is that it shows us two governments covering the
same ground, yet distinet and separate in their action. It is
like & great factory wherein two sets of machinery are at work
their revolving wheels apparently intermixed, their band;
crossing one another, yet each set doing its own work with-
out touching or hampering the other. To keep the National
government and the State governments each in the allotted
sphere, preventing collision and frietion between them, was
the primary aim of those who formed the Constitution, a task
the more needful and the more delicate because the States had
bee_n until then almost independent and therefore jealous of
their privileges, and because, if friction should arise, the
.Na.tional government could not remove it by correcting defects
in the machinery. For the National government, being itself
the creature of the Constitution, was not permitted to amend
the Constitution, but could only refer it back for amendment
to the people of the States or to their legislatures. Hence the
men of 1787, feeling the cardinal importance of anticipating
3-11‘:'1 avoiding occasions of collision, sought to accomplish thei?
object by the concurrent application of two devices. One was
1_;0 restrict the functions of the National government to the
irreducible minimum of functions absolutely needed for the
national welfare, so that everything else should be left to
the States. The other was to give that government, so far as
those_fpnctions extended, a direct and immediate relation to
the citizens, so that it should act on them not through the
States but of its own authority and by its own officers. These
are fundamental principles whose soundness experience has
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