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tection to no one who has acted under it; and no one can
be punished for having refused obedience to it before the
decision was made. And what is true of an Aect void in toto,
is true also as to any part of an Act which is found to be
unconstitutional, and which consequently is to be regarded as
having never at any time been possessed of legal force.”?

It may be thought, and the impression will be confirmed
when we consider as well the minuteness of the State Con-
stitutions as the profusion of State legislation and the incon-
siderate haste with which it is passed, that as the risk of a
¢onflict between the Constitution and statutes is great, so the
inconveniences of a system under which the citizens cannot tell
whether their obedience is or is not due to a statute must be
serious. How is a man to know whether he has really ac-
quired a right under a statute? how is he to learn whether
to conform his conduect to it or not? How is an investor to
judge if he may safely lend money which a statute has enr
powered a community to borrow, when the statute may be
itself subsequently overthrown?

To meet these difficulties some State Constitutions? provide
that the judges of the supreme court of the State may be
called upon by the governor or either house of the legislature
to deliver their opinions upon questions of law, without wait-
ing for these questions to arise and be determined in an ordi-
nary lawsuit.® This expedient seems a good one, for it procures

1 Cooley, Constit. Limit., pp. 200, 227.

2 Massachusetts, Maine, New Hampshire, Rhode Island, Colorado, Florida,
and South Dakota. In Vermont a similar power is given by statute. In South
Dakota the governor may require it “‘ upon important questions of law involv-
ing the exercise of his executive powers and upon solemn occasions.” In
Florida it is only the governor to whom the power has been given, and whereas
under’ the Constitution of 1868 he could obtain the opinion of the justices
““upon any point of law,”” he can by the Constitution of 1886 require it only
‘“upon any question affecting his executive powers and duties.” A similar
provision was inserted in the Constitution of Missouri of 1865, but omitted in
the revised (and now operative) Constitution of 1875, apparently because the
judges had so often refused to give their advice when asked for it by a house
of the legislature, that there seemed little use in retaining the enactment. In
the other States the judges have apparently always consented to answer, save
on one or two occasions in Massachusetts. See on the whole subject an inter-
esting pamphlet by Mr. J. B. Thayer, of the Harvard University Law School.

3 The judges of the supreme court of Massaehusetts snggest in their very
learned and instructive opinion, delivered to the legislature, December 31, 187¢,
that this provision, which appears first in the Massachusetts Constitution of
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a judicial and non-partisan interpretation, and procures it at
once before rights or interests have been created. But it is
open to the objection that the opinions so pronounced are
given before cases have arisen which show how in fact a stat-
ate is working, and what points it may raise; and that the
judges have not, as in contested lawsuits, the assistance of
counsel arguing for their respective clients. And this is per-
haps the reason why in most of the States where the provision
exists, the judges have declared that they act under it in a
purely advisory capacity, and that their deliverances are mere
expressions of opinion, not binding upon them should the point
afterwards arise in a suit involving the rights of parties.!

The highest court of a State may depart from a view it has

previously laid down, even in a legal proceeding, regarding the
construction of the Constitution, that is to say, it has a legal
right to do so if convinced that the former view was wrong.
But it is reluctant to do so, because such a course unsettles th_e
law and impairs the respect felt for the bench. And there is
less occasion for it to do so than in the parallel case of the su-
preme Federal court, because as the process of amending a
State Constitution is simpler and speedier than that of alter-
ing the Federal Constitution, a remedy can be more easily
applied to any mistake which the State judiciary has com-
mitted. This unwillingness to unsettle the law goes so far
that State courts have sometimes refused to disturb a practice
long acquiesced in by the legislature, which they have never-
theless declared they would have pronounced unconstitutional
had it come before them while still new.
1780, and was doubtless borrowed thence by the other States, “_evidentiy had
in view the usage of the English Constitution, by which the King as fvell‘as
the House of Lords, whether acting in their judicial or in t}lelr legislative
capacity, had the right to demand the opinion of the twelve }udges c_)I Eng-
land.”  This is still sometimes done by the House of Lords acting in their
judicial capacity; but the opinions of the judges so given are not necessarily
followed by that House, and though always reported are not deemed to be
Dbinding pronouncements of law similar to the decisions of a court. :

1 Mr, Thayer shows, by an examination of the reported instances, that in
Massachusetts, New Hampshire, and Rhode Island, as also in Missouri .f‘mm
1885 to 1875, the courts held that their opinions rendered under these provisions

of the State Constitutions were not to be deemed judicial determinations,
equal in authority to decisions given in actual litigation, but were rather

* prima facie impressions, which the jndges ought not to hold themselves

bound by, when subsequently required to determine 'the same peint in an
action or other legal proceeding. It is otherwise in Maine and Colorado.
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