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Fac-similes from Rare and Curious Books. 

"I PART OF A COLUMN OF GUTENBERG'S BIBLE. 

A comparison with tl»e W u r z b u r g - M i s s a l , which is now in the British Museum, 

shows thai G u t e n b e r g must have had his types executed from just such a iuanu-

1 script. It was not till after the issue of many smaller essays that the first printed 

Bible was nt last completed. T h i s event probably took p lace in the year 1455, il 

t h e first copies were issued b y ' G u t e n b e r g h i m s e l f ; and certainly not later than 

1456, or beginning of >457. >f published by l ust, as there is a copy in the Biblio-

tfreque Nationdle in which a manuscript note indicates that the two volumes were 

•illuminated and b o u n d b y ' H e n r y A l b i c h , aliat C r e m e r , vicar of the Col leg iate 

t,J C h u r c h of St . Stephen, at M a y e n c e , in 1457. T h e work which thus at last appeared 

to crown all G u t e n b e r g ' s labors with eventual success is a inost wonderful monument 

of art, .especially as bijiflg Uie.first attempt at printing ¿11 a large scale. Guten-

berg s' fertile is printed m t w o columns with spaces left for the headings, to Ins filled 

|by the rubricator, and also for large initials. E a c h column contains forty-two lines, 

which distinguishes this edition from the editions printed soon afterward, ' which 

were, respect ively , of thirtyrfajx and forly-tivu lines per column. Both of these later 

editions were erroneously attributed to G u t e n b e r g , while they are now considered 

to t>e subsequent issues by Fust and Schoef fcr . 
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THE SPIRIT OF L A W S 

B O O K XXIII 

O F L A W S IN T H E R E L A T I O N T H E Y B E A R T O T H E 

N U M B E R O F I N H A B I T A N T S 

I.—Of Men and Animals with respect to the Multiplication of 
their Species 

" D e l i g h t of human kind,a and g o d s a b o v e ; 
P a r e n t o f R o m e , propit ious Q u e e n of L o v e ; 

# • * » * * * * 

F o r when the r is ing spring a d o r n s the mead, 

A n d a new scene of nature stands d i s p l a y ' d ; 

W h e n teeming buds, and cheerful g r e e n s appear. 

A n d western ga les unlock the lazy y e a r ; 

T h e j o y o u s birds thy w e l c o m e first express , 

W h o s e native songs thy genia l fire c o n f e s s : 

T h e n s a v a g e beasts b o u n d o 'er their s l ighted food, 

S t r u c k w i t h thy darts, and tempt the rag ing flood : 

A l l nature is thy g i f t , earth, air, and s e a ; 

O f all that breathes the var ious p r o g e n y , 

S t u n g with delight, is goaded on by thee. 

O ' e r barren mountains, o 'er the flow'ry plain, 

T h e l e a f y forest , and the l iquid main, 

E x t e n d s thy uncontrol l 'd and boundless reign. 

T h r o ' all the l iv ing regions thou dost move, 

A n d scatter 'st w h e r e thou g o ' s t the k indly seeds of love. ' 

TH E females of brutes have an almost constant fecundity. 
But in the human species, the manner of thinking, the 
character, the passions, the humor, the caprice, the idea 

of preserving beauty, the pain of child-bearing, and the fatigue 
of a too numerous family, obstruct propagation in a thousand 
different ways. 

a Dryden's ** L u c r è c e . " 

VOL. I I . — i i 



2.—Of Marriage 

The natural obligation of the father to provide for his children 
has established marriage, which makes known the person who 
ought to fulfil this obligation. The people b mentioned by Pom-
ponius Mela c had no other way of discovering him but by re-
semblance. 

Among civilized nations, the father is that person on whom 
the laws, by the ceremony of marriage, have fixed this duty, 
because they find in him the man they want.d 

Among brutes this is an obligation which the mother can 
generally perform; but it is much more extensive among men. 
Their children indeed have reason; but this comes only by low 
degrees. It is not sufficient to nourish them; we must also di-
rect them: they can already live; but they cannot govern them-
selves. 

Illicit conjunctions contribute but little to the propagation 
of the species- The father, who is under a natural obligation 
to nourish and educate his children, is not then fixed; and the 
mother, with whom the obligation remains, finds a thousand 
obstacles from shame, remorse, and constraint of her sex and 
the rigor of l a w s '> a n d besides, she generally wants the means. 

Women who have submitted to public prostitution cannot 
have the convenience of educating their children: the trouble 
of education is incompatible with their station; and they are so 
corrupt that they can have no protection from the law. 

It follows from all this that public continence is naturally con-
nected with the propagation of the species. 

3 —Of the Condition of Children 

It is a dictate of reason that when there is a marriage, chil-
dren should follow the station or condition of the father; and 
that when there is not, they can belong to the mother only.* 

4 - — O f Families 

It is almost everywhere a custom for the wife to pass into the 
family of the husband. The contrary is without any inconven-

b T h e GaramaiilM- f F o r this reason, among nations that 
r L i b . I. cap. »in. have slaves, the child almost always fol-
d " Pater est <lu e r a n u p t i * demon- lows the station or condition of the 

strant." mother. 

ience established at Formosa/ where the husband enters into 
the family of the wife. 

This law, which fixes the family in a succession of persons 
of the same sex, greatly contributes, independently of the first 
motives, to the propagation of the human species. The family is 
a kind of property: a man who has children of a sex which does 
not perpetuate it is never satisfied if he has not those who can 
render it perpetual. 

Names, whereby men acquire an idea of a thing which one 
would imagine ought not to perish, are extremely proper to in-
spire every family with a desire of extending its duration. There 
are people among whom names distinguish families: there are 
others where they only distinguish persons: the latter have not 
the same advantage as the former. 

5-—Of the several Orders of lawful Wives 

Laws and religion sometimes establish many kinds of civil 
conjunctions; and this is the case among the Mahommedans, 
where there are several orders of wives, the children of whom 
are distinguished by being born in the house, by civil contracts, 
or even by the slavery of the mother, and the subsequent ac-
knowledgment of the father. 

It would be contrary to reason that the law should stigmatize 
the children for what it approved in the father. All these chil-
dren ought, therefore, to succeed, at least if some particular 
reason does not oppose it, as in Japan, where none inherit but 
the children of the wife given by the Emperor. Their policy de-
mands that the gifts of the Emperor should not be too much di-
vided, because they subject them to a kind of service, like that 
of our ancient fiefs. 

There are countries where a wife of the second rank enjoys 
nearly the same honors in a family as in our part of the world 
are granted to an only consort: there the children of concubines 
are deemed to belong to the first or principal wife. Thus it is 
also established in China. Filial respect,* and the ceremony of 
deep mourning, are not due to the natural mother, but to her 
appointed by the law. 

By means of this fiction they have no bastard children; and 
where such a fiction does not take place, it is obvious that a law 

f D u Halde, torn. i. p. 165. g Ibid. torn. ii. p. 129. 



to legitimatize the children of concubines must be considered 
as an act of violence, as the bulk of the nation would be stigma-
tized by such a decree. Neither is there any regulation in those 
countries with regard to children born in adultery. The recluse 
lives of women, the locks, the inclosures, and the eunuchs ren-
der all infidelity to their husbands so difficult, that the law judges 
it impossible. Besides, the same sword would exterminate the 
mother and the child. 

6.—Of Bastards in different Governments 

They have therefore no such thing as bastards where polyg-
amy is permitted; this disgrace is known only in countries in 
which a man is allowed to marry but one wife. Here they were 
obliged to stamp a mark of infamy upon concubinage, and con-
sequently they were under a necessity of stigmatizing the issue 
of such unlawful conjunctions. 

In republics, where it is necessary that there should be the 
purest morals, bastards ought to be more degraded than in mon-
archies. 

The laws made against them at Rome were perhaps too severe; 
but as the ancient institutions laid all the citizens under a neces-
sity of marrying, and as marriages were also softened by the 
permission to repudiate or make a divorce, nothing but an ex-
treme corruption of manners could lead them to concubinage 

It is observable that as the quality of a citizen was a very con-
siderable thing in a democratic government, where it carried 
with it the sovereign power, they frequently made laws in re-
spect to the state of bastards, which had less relation to the thing 
itself and to the honesty of marriage than to the particular con-
stitution of the republic. Thus the people have sometimes ad-
mitted bastards into the number of citizens, in order to increase 
their power in opposition to the great./» Thus the Athenians 
exclude bastards from the privilege of being citizens, that they 
might possess a greater share of the corn sent them by the King 
of Egypt. In fine, Aristotle informs us that in many cities where 
there was not a sufficient number of citizens, their bastards suc-
ceeded to their possessions: and that when there was a proper 
number, they did not inherit.» 

h Aristotle, - Pol i t . " lib. V I . cap. iv. i Ibid. lib. I I I . cap. ¡a. 

7 . — O f the Fathe/s Consent to Marriage 

The consent of fathers is founded on their authority ; that is, 
on the right of property. It is also founded on their love, on 
their reason, and on the uncertainty of that of their children, 
whom youth confines in a state of ignorance and passion in a 
state of ebriety. 

In the small republics, or singular institutions already men-
tioned, they might have laws which gave to magistrates that 
right of inspection over the marriages of the children of citizens 
which nature had already given to fathers. The love of the 
public might there equal or surpass all other love. Thus Plato 
would have marriages regulated by the magistrates: this the 
Lacedaemonian magistrates performed. 

But in common institutions, fathers have the disposal of their 
children in marriage: their prudence in this respect is always 
supposed to be superior to that of a stranger. Nature gives to 
fathers a desire of procuring successors to their children, when 
they have almost lost the desire of enjoyment themselves. In 
the several degrees of progeniture, they see themselves insensi-
bly advancing to a kind of immortality. But what must be done, 
if oppression and avarice arise to such a height as to usurp all the 
authority of fathers? Let us hear what Thomas Gage says in 
regard to the conduct of the Spaniards in the West Indies.? 

" According to the number of the sons and daughters that are 
marriageable, the father's tribute is raised and increased, until 
they provide husbands and wives for their sons and daughters, 
who, as soon as they are married, are charged with tribute; 
which, that it may increase, they will suffer none above fifteen 
years of age to live unmarried. Nay, the set time of marriage 
appointed for the Indians is at fourteen years for the man, and 
thirteen for the woman; alleging that they are sooner ripe for 
the fruit of wedlock, and sooner ripe in knowledge and malice, 
and strength for work and service, than any other people. Nay, 
sometimes they force those to marry who are scarcely twelve and 
thirteen years of age, if they find them well-limbed and strong 
in body, explaining a point of one of the canons, which alloweth 
fourteen and fifteen years, Nisi malitia suppléât œtatem." 

He saw a list of these taken. It was, says he, a most shameful 
t " A N e w Survey of the West Tndies," by T h o m a s Gage, p. 345, 3d edit. 



affair. Thus in an action which ought to be the most free, the 

Indians are the greatest slaves. 

8.—The same Subject continued 
In England the law is frequently abused by the daughters 

marrying according to their own fancy without consulting their 
parents. This custom is, I am apt to imagine, more tolerated 
there than anywhere else from a consideration that as the laws 
have not established a monastic celibacy, the daughters have no 
other state to choose but that of marriage, and this they cannot 
refuse. In France, on the contrary, young women have always 
the resource of celibacy; and therefore the law which ordains 
that they shall wait for the consent of their fathers may be more 
agreeable. In this light the custom of Italy and Spain must be 
less rational; convents are there established, and yet thf-v may 
marry without the consent of their fathers. 

9.—Of young Women 
Young women who are conducted by marriage alone to lib-

erty and pleasure, who have a mind which dares not think, a 
heart which dares not feel, eyes which dare not see, ears which 
dare not hear, who appear only to show themselves silly, con-
demned without intermission to trifles and precepts, have suf-
ficient inducements to lead them on to marriage: it is the young 
men that want to be encouraged. 

10.—What it is that determines Marriage 
Wherever a place is found in which two persons can live com-

trodiously, there they enter into marriage. Nature has a suf-
ficient propensity to it, when unrestrained by the difficulty of 
subsistence. 

A rising people increase and multiply extremely. This is be-
cause with them it would be a great inconvenience to live in 
celibacy; and none to have many children. The contrary of 
which is the case when a nation is formed.. 

11 .—Of the Severity of Government 
Men who have absolutely nothing, such as beggars, have 

many children. This proceeds from their being in the case of a 
rising people: it costs the father nothing to give his heart to his 

offspring, who even in their infancy are the instruments of this 
art. These people multiply in a rich or superstitious country, 
because they do not support the burden of society, but are them-
selves the burden. But men who are poor, only because they 
live under a severe government; who regard their fields less as 
the source of their subsistence than as a cause of vexation; these 
men, I say, have few children: they have not even subsistence 
for themselves. How then can they think of dividing it? They 
are unable to take care of their own persons when they are sick. 
How then can they attend to the wants of creatures whose in-
fancy is a continual sickness? 

It is pretended by some who are apt to talk of things which 
they have never examined that the greater the poverty of the 
subjects, the more numerous their families: that the more they 
are loaded with taxes, the more industriously they endeavor to 
put themselves in a station in which they will be able to pay 
them: two sophisms, which have always destroyed and will 
forever be the destruction of monarchies. 

The severity of government may be carried to such an extreme 
as to make the natural sentiments destructive of the natural senti-
ments themselves. Would the women of America have refused 

to bear children had their masters been less cruel ? k 
% 

12—Of the Number of Males and Females in different 
Countries 

I have already observed that there are born in Europe rather 
more boys than girls.o It has been remarked that in Japan there 
are born rather more girls than boys:& all things compared, 
there must be more fruitful women in Japan than in Europe, 
and consequently it must be more populous. 

We are informed that at Bantam there are ten girls to one 
boy.c A disproportion like this must cause the number of fami-
lies there to be to the number of those of other climates as 1 to 
5y2, which is a prodigious difference. Their families may be 
much larger indeed; but there must be few men in circumstances 
sufficient to provide for so large a family. 

k " A New Survey of the West Indies, 
by Thomas Gage, p. 97, 3d edit. 

a Book X V I . chap, iv. 
b See Kempfer . who gives a computa-

tion of the people of Meaco. 

e" Collection of V o y a g e s that con-
tributed to the establishment of the 
East India C o m p a n y , " vol. i. p. 347-



I 3 - — O f Seaport Towns 
In seaport towns, where men expose themselves to a thousand 

dangers, and go abroad to live or die in distant climates there 
are fewer men than women: and yet we see more children there 
than in other places. This proceeds from the greater ease with 
which they procure the means of subsistence Perhaps even 
the oily parts of fish are more proper to furnish that matter 
which contributes to generation. This may be one of 

X Z T J v T T , b e r ° f P e °P l e i n J a P™ ' and China,, 
where they hve almost wholly on fish.f If this be the case cer-
tam monastic rules, which oblige the monks to live on fish, must 
be contrary to the spirit of the legislator himself. 

14—Of the Productions of the Earth which require a greater 
or less Number of Men 

m e n ^ n ? ' 1 ? " 1 1 5 T ^ ^ P C ° P l e d ' b e C 3 U S e ^ find 

r ^ r i X Z F * e m p I o y a g r e a t m a n y 

of lLh ,T b e f n a, f r q u e m C O m P , a i n t i n England,^ that the increase 
of Pasture-land diminished the inhabitants; and it has been ob-

o X J " F : a n C e t h a : i C P r ° d i g i 0 u s n i , m b e r o f vineyards is one 
of the great causes of the multitude of people 

forTfhu°eS.ehCrn^eS U ;H e r C C ° a ' - p i t S f u r n i s h a P r o P c r substance 
for fuel have this advantage over others, that not having- the 

same occasion for forests, the lands may be cultivated 

•JrZTT p r ° d u c t i v e ° f r ice> t h e y are at vast pains in water-

nlovin P g u a t " U m b e r ° f m e n m u s t therefore be em-
ence for S ' ^ T ^ t o s u z -
erain Tn finT Ih ^ W h i c h P r o d u c e other kinds of 
gram In fine, the land which is elsewhere employed in raising 
cattle serves immediately for the subsistence of man- and hf 
abor which in other places is performed by cattle is ¡here per-

formed by men; so that the culture of the 'soil becomes to man 
an immense manufacture. becomes to man 
. d Japan is composed of a numhrr nf •«. • 
isles, where there are many banks and ' " c l o s e d their estates; the 
the sea ,s there extremely full of fish rosT^nV " ' I y t o p L e r i s h w i l h hunger! 

i Ch.na abounds in rivers. d?vfsionP nf ,urm,S; . ^ e y insisted on a 
/ See Du Halde, torn. ii. p p . I 3 9 . 1 4 2 °J t h e . . ! a n d V . the y o u n g king 

t n f . h,e, s r f a t e s t number of the proprie- this subject. And procla 
t o r . of land, says Bishop Burnet, find£e Z a ? ® d f « P " n s t t h o ! * « h o 
more profit , „ selhng their w ^ S g ^ g g ! c g % °< 

15.—Of the Number of Inhabitants with relation to the Arts 

When there is an agrarian law, and the lands are equally di-
vided, the country may be extremely well peopled, though there 
are but few arts; because every citizen receives from the cultiva-
tion of his land whatever is necessary for his subsistence, and all 
the citizens together consume all the fruits of the earth. Thus 
it was in some republics. 

In our present situation, in which lands are unequally dis-
tributed, they produce much more than those who cultivate them 
are able to consume; if the arts, therefore, should be neglected, 
and nothing minded but agriculture, the country could not be 
peopled. Those who cultivate, or employ others to cultivate, 
having corn to spare, nothing would engage them to work the 
following year; the fruits of the earth would not be consumed 
by the indolent; for these would have nothing with which they 
could purchase them. It is necessary, then, that the arts 
should be established, in order that the produce of the land 
may be consumed by the laborer and the artificer. In a word, 
it is now proper that many should cultivate much more than is 
necessary for their own use. For this purpose they must have 
a desire of enjoying superfluities; and these they can receive only 
from the artificer. 

The machines designed to abridge art are not always useful. 
If a piece of workmanship is of a moderate price, such as is 
equally agreeable to the maker and the buyer, those machines 
which would render the manufacture more simple, or, in other 
words, diminish the number of workmen, would be pernicious. 
And if water-mills were not everywhere established, I should not 
have believed them so useful as is pretended, because they have 
deprived an infinite multitude of their employment, a vast num-
ber of persons of the use of water, and great part of the land of 
its fertility. 

16.—The Concern of the Legislator in the Propagation of the 
Species 

Regulations on the number of citizens depend greatly on cir-
cumstances. There are countries in which nature does all; the 
legislator then has nothing to do. What need is there of induc-
ing men by laws to propagation when a fruitful climate yields a 



sufficient number of inhabitants? Sometimes the climate is more 
favorable than the soil; the people multiply, and are destroyed 
by famine: this is the case of China. Hence a father sells his 
daughters and exposes his children. In Tonquin,* the same 
causes produce the same effects; so we need not, like the Ara-
bian travellers mentioned by Renaudot, search for the origin of 
this in their sentiments on the metempsychosis.» 

For the same reason, the religion of the isle of Formosa does 
not suffer the women to bring their children into the world till 
they are thirty-fivx; years of age: i the priestess, before this age, 
by bruising the belly procures abortion. 

iy.—Of Greece and the Number of its Inhabitants 
That effect which in certain countries of the East springs from 

physical causes was produced in Greece by the nature of the 
government. The Greeks were a great nation, composed of cit-
ies, each of which had a distinct government and separate laws. 
They had no more the spirit of conquest and ambition than those 
of Switzerland, Holland, and Germany have at this day. In 
every republic the legislator had in view the happiness of the citi-
zens at home, and their power abroad, lest it should prove inferior 
to that of the neighboring cities.* Thus, with the enjoyment of 
a small territory and great happiness, it was easy for the number 
of the citizens to increase to such a degree as to become burden-
some. This obliged them incessantly to send out colonies,' and, 
as the Swiss do now, to let their men out to war. Nothing was 
neglected that could hinder the too great multiplication of chil-
dren. 

They had among them republics, whose constitution was very 
remarkable. The nations they had subdued were obliged to pro-
vide subsistence for the citizens. The Lacedemonians were fed 
by the Helotes, the Cretans by the Periecians, and the Thessa-
lians by the Penestes. They were obliged to have only a certain 
number of freemen, that their slaves might be able to furnish 
them with subsistence. It is a received maxim nowadays that 
it is necessary to limit the number of regular troops: now 

h Dampier's " V o y a g e s . " vol . ii. p. 4'- k I " v a l o r . discipline, and military ex-
t Ibid. p. 167. erases . . 
. S e e the " Collection of V o y a g e s that / T h e Gauls, who were in the same 

contributed to the establishment of the circumstances, acted in the same man 
East India Company," vol . i. part I. ner. 
pp. 182, 188. 

the Lacedaemonians were an army maintained by the peas-
ants: it was proper, therefore, that this army should be limited; 
without this the freemen, who had all the advantages of society, 
would increase beyond number, and the laborers be overloaded. 

The politics of the Greeks were particularly employed in regu-
lating the number of citizens. Plato fixes them at five thousand 
and forty,»' and he would have them stop or encourage propaga-
tion, as was most convenient, by honors, shame, and the advice of 
the old men; he would even regulate the number of marriages 
in such a manner that the republic might be recruited without 
being overcharged.« 

If the laws of a country, says Aristotle, forbid the exposing of 
children, the number of those brought forth ought to be limited.* 
If they have more than the number prescribed by law, he advises 
to make the women miscarry before the fetus be formed./» 

The same author mentions the infamous means made use of 
by the Cretans to prevent their having too great a number of 
children—a proceeding too indecent to repeat. 

There are places, says Aristotle again,« where the laws give 
the privilege of being citizens to strangers, or to bastards, or to 
those whose mothers only are citizens; but as soon as they have 
a sufficient number of people this privilege ceases. The savages 
of Canada burn their prisoners; but when they have empty cot-
tages to give them, they receive them into their nation. 

Sir William Petty, in his calculations, supposes that a man in 
England is worth what he would sell for at Algiers.' This can 
be true only with respect to England. There are countries 
where a man is worth nothing; there are others where he is 
worth less than nothing. 

18.—Of the State and Number of People before the Romans 
Italy, Sicily, Asia Minor, Gaul, and Germany were nearly in 

the same state as Greece; full of small nations that abounded 
with inhabitants, they had no need of laws to increase their num-
ber. 

19.—Of the Depopulation of the Globe 

All these little republics were swallowed up in a large one, 

and the globe insensibly became depopulated: in order to be 
m " R e p u b . " lib. V . P Ibid. 
H Ibid. 9 Ibid. lib. I I I . cap 111. 
o " P o l i t " lib. V I I . cap. xr i . r S ixty pounds sterling. 



convinced of this, we need only consider the state of Italy and 
Greece before and after the victories of the Romans. 

" You will ask me," says Livy,* " where the Volsci could find 
soldiers to support the war, after having been so often defeated. 
There must have been formerly an infinite number of people in 
those countries, which at present would be little better than a 
desert, were it not for a few soldiers and Roman slaves." 

" T h e Oracles have ceased," says Plutarch, "because the 
places where they spoke are destroyed. At present we can 
scarcely find in Greece three thousand men fit to beat arms." 

" I shall not describe," says Strabo,< " Epirus and the adjacent 
places, because these countries are entirely deserted. This de-
population, which began long ago, still continues; so that the 
Roman soldiers encamp in the houses they have abandoned." 
We find the cause of this in Polybius, who says that Paulus 
/Emilius, after his victory, destroyed seventy cities of Epirus, and 
carried away a hundred and fifty thousand slave" 

20.—That the Romans were under the Necessity of making 
Laws to encourage the Propagation of the Species 

The Romans, by destroying others, were themselves de-
stroyed: incessantly in action, in the heat of battle, and in the 
most violent attempts, they wore out like a weapon kept con-
stantly in use. 

I shall not here speak of the attention with which they applied 
themselves to procure citizens in the room of those they lost," 
of the associations they entered into, the privileges they be-
stowed, and of that immense nursery of citizens, their slaves. I 
shall mention what they did to recruit the number, not of their 
citizens, but of their men; and as these were the people in the 
would who knew best how to adapt their laws to their projects, 
an examination of their conduct in this respect cannot be a mattet 
of indifference. 

21.-0/ the Laws of the Romans relating to the Propagation 
of the Species 

The ancient laws of Rome endeavored greatly to incite the 
citizens to marriage. The Senate and the people made frequent 

f r l h ' V I r ~ .o* siderations on the Causes of the Rise 

i l h a v V k S i A this in the " C o n - ^ . P ^ * ™ ™ <* the Roman G r a n d 

regulations on this subject, as Augustus says in his speech re-

lated by Dio.f 
Dionysius Halicarnassus w cannot believe that after the death 

of three hundred and five of the Fabii, exterminated by the 
Veientes, there remained no more of this family than one single 
child; because the ancient law, which obliged every citizen to 
marry and to educate all his children, was still in force.-» 

Independently of the laws, the Censors had a particular eye 
upon marriages, and according to the exigencies of the republic 
engaged them to it by shame and by punishments.? 

The corruption of manners that began to take place contrib-
uted vastly to disgust the citizens with marriage, which was pain-
ful to those who had no taste for the pleasures of innocence. This 
is the purport of that speech which Metellus Numidicus, when he 
was censor, made to the people: z " If it were possible for us to 
do without wives, we should deliver ourselves from this evil: but 
as nature has ordained that we cannot live very happily with 
them, nor subsist without them, we ought to have more regard 
to our own preservation than to transient gratifications." 

The corruption of manners destroyed the censorship, which 
was itself established to destroy the corruption of manners: for 
when this depravation became general, the Censor lost his 
power.« 

Civil discords, triumvirates, and proscriptions weakened Rome 
more than any war she had hitherto engaged in. They left but 
few citizens,b and the greatest part of them unmarried. To rem-
edy this last evil, Caesar and Augustus re-established the censor-
ship, and would even be censors themselves.^ Caesar gave re-
wards to those who had many children.«* All women under forty-
five years of age who had neither husband nor children were for-
bidden to wear jewels or to ride in litters; e an excellent method 
thus to attack celibacy by the power of vanity. The laws of Au-
gustus were more pressing: f he imposed new penalties on such 

v L ib . L V I . 
m Lib . I I . 
x In the year of R o m e 277. 
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as were not married,g and increased the rewards both of those 
who were married and of those who had children. Tacitus calls 
these Julian laws; h to all appearance they were founded on the 
ancient regulations made by the Senate, the people, and the 
Censors. 

The law of Augustus met with innumerable obstacles, and 
thirty-four years after it had been made the Roman knights in-
sisted on its being abolished.« He placed on one side such as 
were married, and on the other side those who were not: these 
last appeared by far the greatest number; upon which the citi-
zens were astonished and confounded. Augustus, with the grav-
ity of the ancient censors, addressed them in this manner:—j 

" While sickness and war snatch away so many citizens, what 
must become of this state if marriages are no longer contracted? 
The city does not consist of houses, of porticos, of public places, 
but of inhabitants. You do not see men like those mentioned 
in Fable starting out of the earth to take care of your affairs. 
Your celibacy is not owing to the desire of living alone; for 
none of you eats or sleeps by himself. You only seek to enjoy 
irregularities undisturbed. Do you cite the example of the Ves-
tal Virgins? If you preserve not the laws of chastity, you ought 
to be punished like them. You are equally bad citizens, whether 
your example has an influence on the rest of the world, or 
whether it be disregarded. My only view is tne perpetuity of 
the republic. I have increased the penalties of those who have 
disobeyed; and with respect to rewards, they are such as I do 
not know whether virtue has ever received greater. For less 
will a thousand men expose life itself; and yet will not these 
engage you to take a wife and provide for children? " 

He made a law, which was called after his name, Julia and 
Papia Poppaea, from the names of the Consuls for part of that 
year.* The greatness of the evil appeared even in their being 
elected: Dio tells us that they were not married, and that they 
had no children.' 

This decree of Augustus was properly a code of laws, and a 
systematic body of all the regulations that could be made on this 

Si n the year of Rome 736. 
" Julias rogationes."— • A n n a l . " lib. 

i In the year of Rome 762.—Dio, lib. 
L V I . 

1 1 have abridged this speech, which 
is of tedious length; it is to be found in 
Dio. lib. L V I . 

k Marcus Papius Muti lus and O . Pop-
p i u s Sabinus.—Dio, lib. L V I . 

J Ibid. 

subject. The Julian laws were incorporated in it, and received 
greater strength.»» It was so extensive in its use, and had an in-
fluence on so many things, that it formed the finest part of the 
civil law of the Romans. 

We find parts of it dispersed in the precious fragments of Ul-
pian,« in the Laws of the Digest, collected from authors who 
wrote on the Papian laws, in the historians and others who have-
cited them, in the Theodosian code which abolished them, and 
in the works of the fathers, who have censured them, without 
doubt from a laudable zeal for the things of the other life, but 
with very little knowledge of the affairs of this. 

These laws had many heads," of which we know thirty-five. 
But to return to my subject as speedily as possible, I shall begin 
with that head which Aulus Gellius informs us was the seventh, 
and relates to the honors and rewards granted by that law./> 

The Romans, who for the most part sprang from the cities ot 
the Latins, which were Lacedaemonian colonies,« and had re-
ceived a part of their laws even from those cities/ had, like the 
Lacedaemonians, such veneration for old age as to give it all 
honor and precedence. When the republic wanted citizens, she 
granted to marriage and to a number of children the privileges 
which had been given to age.* She granted some to marriage 
alone, independently of the children which might spring from it: 
this was called the right of husbands. She gave others to those 
who had any children, and larger still to those who had three 
children. These three things must not be confounded. These 
last had those privileges which married men constantly enjoyed; 
as, for example, a particular place in the theatre;' they had those 
which could only be enjoyed by men who had children, and 
which none could deprive them of but such as had a greater 
number. 

These privileges were very extensive. The married men who 
had the most children were always preferred, whether in the pur-
suit or in the exercise of honors.« The Consul who had the most 

m T h e 14th title of the " Fragments of 
Ulpian " distinguishes very rightly be-
tween the Julian and the Papian law. 
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numerous offspring was the first who received the fasces \v he 
had his choice of the provinces: w the Senator who had most chil-
dren had his name written first in the catalogue of Senators, and 
was the first in giving his opinion in the Senate.* They might 
even stand sooner than ordinary for an office, because every child 
gave a dispensation of a year.y If an inhabitant of Rome had 
three children, he was exempted from all troublesome offices.^ 
The free-born women who had three children, and the freed 
women who had four, passed out of that perpetual tutelage a in 
which they had been held by the ancient laws of Rome.& 

As they had rewards, they had also penalties.«: Those who 
were not married could receive no advantage from the will of any 
person that was not a relative; d and those who, being married, 
had no children, could receive only half.* The Romans, says 
Plutarch, marry only to be heirs, and not to have them/ 

The advantages which a man and his wife might receive from 
each other by will were limited by law.* If they had children of 
each other, they might receive the whole; if not, they could re-
ceive only a tenth part of the succession on the account of mar-
riage; and if they had any children by a former venter, as many 
tenths as they had children. 

If a husband absented himself from his wife on any other 
cause than the affairs of the republic, he could not inherit from 
her.A 

The law gave to a surviving husband or wife two years to 
marry again,»' and a year and a half in case of a divorce. The 
fathers who would not suffer their children to marry, or refused 
to give their daughters a portion, were obliged to do it by the 
magistrates./ 

They were not allowed to betroth, when the marriage was to 

r Aulus Geljius. lib. I I c a p xv. / " M o r a ! W o r k s . " " O f the love of 
» T a c i t u s Annal." lib. ±V. Fathers towards their Children." 
x J " °>i|ec. s, d e Decurion. g See a more particular account of this 
y bee Law a ff de m i n o r i b . " in the " Frag of Ulpian," tit. 15 and 16. 
* Law xst and ad ff. d e vacatione et h Ibid. tit. 16. sec. 1. 
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be deferred for more than two years :k and as they could not 
marry a girl till she was twelve years old, they could not be be-
trothed to her till she was ten. The law would not suffer them to 
trifle to no purpose; / and under a pretence of being betrothed, 
to enjoy the privileges of married men. 

It was contrary to law for a man of sixty to marry a woman 
of fifty.»» As they had given great privileges to married men, 
the law would not suffer them to enter into useless marriages. 
For the same reason, the Calvisian senatus-consultum declared 
the marriage of a woman above fifty with a man less than sixty 
to be unequal:» so that a woman of fifty years of age could not 
marry without incurring the penalties of these laws. Tiberius 
added to the rigor of the Papian law," and prohibited men of 
sixty from marrying women under fifty; so that a man of sixty 
could not marry in any case whatsoever, without incurring the 
penalty. But Claudius abrogated this law made under Tiberius./» 

All these regulations were more conformable to the climate of 
Italy than to that of the North, where a man of sixty years of age 
has still a considerable degree of strength, and where women of 
fifty are not always past child-bearing. 

That they might not be unnecessarily limited in the choice 
they were to make, Augustus permitted all the free-born citizens 
who were not senators 9 to marry freed-women.r The Papian 
law forbade the Senators marrying freed-women,* or those who 
had been brought up to the stage; and from the time of Ulpian,« 
free-born persons were forbidden to marry women who had led 
a disorderly life, who had played in the theatre, or who had been 
condemned by a public sentence. This must have been estab-
lished by a decree of the Senate. During the time of the republic 
they had never made laws like these, because the Censors cor-
rected this kind of disorders as soon as they arose, or else pre-
vented their rising. 

Constantine made a law « in which he comprehended, in the 

prohibition of the Papian law, not only the Senators, but even 
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such as had a considerable rank in the state, without mentioning 
persons in an inferior station: this constituted the law of those 
times. These marriages were therefore no longer forbidden, ex-
cept to the free-born comprehended in the law of Constantine. 
Justinian, however, abrogated the law of Constantine,f and per-
mitted all sorts of persons to contract these marriages; and thus 
we have acquired so fatal a liberty. 

It is evident that the penalties inflicted on such as married 
contrary to the prohibition of the law were the same as those 
inflicted on persons who did not marry. These marriages did not 
give them any civil advantage; w for the dowry * was confiscated 
after the death of the wife.y 

Augustus having adjudged the succession and legacies of those 
whom these laws had declared incapable to the public treasury,2 
they had the appearance rather of fiscal than of political and 
civil laws. The disgust they had already conceived at a burden 
which appeared too heavy was increased by their seeing them-
selves a continual prey to the avidity of the treasury. On this 
account, it became necessary, under Tiberius, that these laws 
should be softened; a that Nero should lessen the rewards given 
out of the treasury to the informers; & that Trajan should put a 
stop to their plundering; c that Severus should also moderate 
these laws; d and that the civilians should consider them as odi-
ous, and in all their decisions deviate from the literal rigor. 

Besides, the emperors enervated these laws e by the privileges 
they granted of the rights of husbands, of children, and of three 
children. More than this, they gave particular persons a dis-
pensation from the penalties of these laws/ But the regulations 
established for the public utility seemed incapable of admitting an 
alleviation. 

It was highly reasonable that they should grant the rights of 

1 • p - X , , , V . Tertul l ian says, " A p o l . " cap. iv. 

M f ^ A ^ o the people" o f e ^ 

T k e reduced ft " b . V . « ^ - - A u l u s Ge.Pius, 

X' J*? the 3,st law * " de ritu nupfa-
d Severus extended even to twenty-

children to the vestals,g whom religion retained in a necessary 
virginity; they gave, in the same manner, the privilege of mar-
ried men to soldiers,'« because they could not marry. It was cus-
tomary to exempt the emperors from the constraint of certain 
civil laws. Thus Augustus was freed from the constraint of the 
law which limited the power of enfranchising,«' and of that which 
set bounds to the right of bequeathing by testament./' These 
were only particular cases; but, at last, dispensations were given 
without discretion, and the rule itself became no more than an 
exception. 

The sects of philosophers had already introduced in the empire 
a disposition that estranged them from business—a disposition 
which could not gain ground in the time of the republic,k when 
everybody was employed in the arts of war and peace. Hence 
arose an idea of perfection, as connected with a life of speculation; 
hence an estrangement from the cares and embarrassments of a 
family. The Christian religion coming after this philosophy 
fixed, if I may make use of the expression, the ideas which that 
had only prepared. 

Christianity stamped its character on jurisprudence; for em-
pire has ever a connection with the priesthood. This is visible 
from the Theodosian code, which is only a collection of the de-
crees of the Christian emperors. 

A panegyrist of Constantine' said to that emperor, " Your 
laws were made only to correct vice and to regulate manners: 
you have stripped the ancient laws of that artifice which seemed 
to have no other aim than to lay snares for simplicity." 

It is certain that the alterations made by Constantine took their 
rise either from sentiments relating to the establishment of Chris-
tianity, or from ideas conceived of its perfection. From the first 
proceeded those laws which gave such authority to bishops, and 
which have been the foundation of the ecclesiastical jurisdiction; 
hence those laws which weakened paternal authority,»« by depriv-
ing the father of his property in the possessions of his children. 

g A u g u s t u s in the Papian law gave / D i o , l ib. I V . 
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To extend a new religion, they were obliged to take away the 
dependence of children, who are always least attached to what is 
already established. 

The laws made with a view to Christian perfection were more 
particularly those by which the penalties of the Papian laws were 
abolished;« the unmarried were equally exempted from them, 
with those who, being married, had no children. 

"These laws were established," says an ecclesiastical histo-
rian, o as if the multiplication of the human species was an ef-
fect of our care; instead of being sensible that the number is 
increased or diminished, according to the order of Providence " 

Principles of religion have had an extraordinary influence on 
the propagation of the human species. Sometimes they have 
promoted it, as among the Jews, the Mahommedans, the Gaurs, 
and the Chinese; at others they have put a damp to it, as was 
the case of the Romans upon their conversion to Christianity 

They everywhere incessantly preached continency; a virtue 
the more perfect because in its own nature it can be practised but 
by very few. 

Constantine had not taken away the decimal laws which 
granted a greater extent to the donations between man and wife 
in proportion to the number of their children. Theodosius, the 
younger, abrogated even these laws./> 

Justinian declared all those marriages valid which had been 
prohibited by the Papian laws.g These laws require people to 
marry again: Justinian granted privileges to those who did not 
marry again.»-

By the ancient institutions, the natural right which everyone 
had to marry and beget children could not be taken away. Thus 
when they received a legacy,* on condition of not marrying, or 
when a patron made his freed-man swear / that he would neither 
marry nor beget children, the Papian law annulled both the con-
dition and the oath.« The clauses on continuing in widowhood 
established among us contradict the ancient law, and descend 
from the constitutions of the emperors, founded on ideas of per-
fection. 
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There is no law that contains an express abrogation of the 
privileges and honors which the Romans had granted to mar-
riages, and to a number of children. But where celibacy had the 
pre-eminence, marriage could not be held in honor; and since 
they could oblige the officers of the public revenue to renounce 
so many advantages by the abolition of the penalties, it is easy to 
perceive that with yet greater ease they might put a stop to the 
rewards. 

The same spiritual reason which had permitted celibacy soon 
imposed it even as necessary. God forbid that I should here 
speak against celibacy as adopted by religion; but who can be 
silent, when it is built on libertinism: when the two sexes, cor-
rupting each other even by the natural sensations themselves, 
fly from a union which ought to make them better, to live in that 
which always renders them worse? 

It is a rule drawn from nature, that the more the number of 
marriages is diminished, the more corrupt are those who have 
entered into that state; the fewer married men, the less fidelity is 
there in marriage; as when there are more thieves, more thefts 
are committed. 

22.—Of the Exposing of Children 

The Roman policy was very good in respect to the exposing 
of children. Romulus, says Dionysius Halicarnassus,^ laid the 
citizens under an obligation to educate all their male children, 
and the eldest of their daughters. If the infants were deformed 
and monstrous, he permitted the exposing them, after having 
shown them to five of their nearest neighbors. 

Romulus did not suffer them to kill any infants under three 
years old: w by which means he reconciled the law that gave to 
fathers the right over their children of life and death with that 
which prohibited their being exposed. 

We find also in Dionysius Halicarnassus * that the law which 
obliged the citizens to marry, and to educate all their children, 
was in force in the 277th year of Rome; we see that custom had 
restrained the law of Romulus which permitted them to expose 
their younger daughters. 

We have no knowledge of what the law of the Twelve Tables 
(made in the year of Rome 301) appointed with respect to the ex-

v " Antiquities o l R o m e , " lib. I I . vi Ibid. * L ib . I X . 



posing of children, except from a passage of Cicero,y who, speak-
ing of the office of tribune of the people, says that soon after its 
birth, like the monstrous infant of the law of the Twelve Tables, 
it was stifled; the infant that was not monstrous was therefore 
preserved, and the law of the Twelve Tables made no alteration 
in the preceding institutions. 

" The Germans," says Tacitus,s " never expose their children; 
among them the best manners have more force than in other 
places the best laws." The Romans had therefore laws against 
this custom, and yet they did not follow them. We find no Ro-
man law that permitted the exposing of children ;o this was, 
without doubt, an abuse introduced towards the decline of the re-
public, when luxury robbed them of their freedom, when wealth 
divided was called poverty, when the father believed that all was 
lost which he gave to his family, and when this family was dis-
tinct from his property. 

23-—Of the State of the World after the Destruction of the 
Romans 

The regulations made by the Romans to increase the number 
of their citizens had their effect while the republic in the full 
vigor of her constitution had nothing to repair but the losses she 
sustained by her courage, by her intrepidity, by her firmness, her 
love of glory and of virtue. But soon the wisest laws could not 
re-establish what a dying republic, what a general anarchy, what 
a military government, what a rigid empire, what a proud des-
potic power, what a feeble monarchy, what a stupid, weak, and 
superstitious court had successively pulled down. It might, in-
deed, be said that they conquered the world only to weaken it, 
and to deliver it up defenceless to barbarians. The Gothic na-
tions, the Getes, the Saracens and Tartars by turns harassed 
them; and soon the barbarians had none to destroy but barbar-
ians. Thus, in fabulous times, after the inundations and the del-
uge, there arose out of the earth armed men, who exterminated 
one another. 

Z - r t .. the D i g e s t : the title of the Code says 
' De M o n b u s Germanorum." nothing oi it, any more than the 
a There is no title on this subject in " N o v e l s . " I Q e 

24.—The Changes which happened in Europe with regard to 
the Number of the Inhabitants 

In the state Europe was in one would not imagine it possible 
for it to be retrieved, especially when under Charlemagne it 
formed only one vast empire. But by the nature of government 
at that time it became divided into an infinite number of petty 
sovereignties, and as the lord or sovereign, who resided in his 
village or city, was neither great, rich, powerful, nor even safe 
but by the number of his subjects, everyone employed himself 
with a singular attention to make his little country flourish. This 
succeeded in such a manner that notwithstanding the irregular-
ities of government, the want of that knowledge which has since 
been acquired in commerce, and the numerous wars and dis-
orders incessantly arising, most countries of Europe were better 
peopled in those days than they are even at present. 

I have not time to treat fully of this subject, but I shall cite 
the prodigious armies engaged in the crusades, composed of men 
of all countries. Puffendorf says that in the reign of Charles I X 
there were in France twenty millions of men.6 

It is the perpetual reunion of many little states that has pro-
duced this diminution. Formerly, every village of France was a 
capital; there is at present only one large one. Every part of 
the state was a centre of power; at present all has a relation to 
one centre, and this centre is in some measure the state itself. 

25.—The same Subject continued 
Europe, it is true, has for these two ages past greatly increased 

its navigation; this has both procured and deprived it of inhabi-
tants. Holland sends every year a great number of mariners to 
the Indies, of whom not above two-thirds return; the rest either 
perish or settle in the Indies. The same thing must happen to 
every other nation concerned in that trade. 

W e must not judge of Europe as of a particular state engaged 
alone in an extensive navigation. This state would increase in 
people, because all the neighboring nations would endeavor to 
have a share in this commerce, and mariners would arrive from 

b " Introduction t o the History of Eu-
rope," chap. v. of France. This is ob-
viously a numerical blunder, since, 
according to the Census of 175». and 

France was never so populous as at that 
time, she did not possess twenty mill-
ions.—Voltaire. 



all parts. Europe, separated from the rest of the world by relig-
ion,c by vast seas and deserts, cannot be repaired in this manner. 

26.—Consequences 
From all this we may conclude that Europe is at present in a 

condition to require laws to be made in favor of the propagation 
of the human species. The politics of the ancient Greeks inces-
santly complain of the inconveniences attending a republic, from 
the excessive number of citizens; but the politics of this age call 
upon us to take proper means to increase ours. 

27-—Of the Law made in France to encourage the Propagation 
of the Species 

Louis X I V appointed particular pensions to those who had 
ten children, and much larger to such as had twelve.«/ But it is 
not sufficient to reward prodigies. In order to communicate a 
general spirit, which leads to the propagation of the species, it is 
necessary for us to establish, like the Romans, general rewards, 
or general penalties. 

28.—By what Means we may remedy a Depopulation 
When a state is depopulated by particular accidents, by wars, 

pestilence, or famine, there are still resources left. The men who 
remain may preserve the spirit of industry; they may seek to re-
pair their misfortunes, and calamity itself may make them be-
come more industrious. This evil is almost incurable when the 
depopulation is prepared beforehand by interior vice and a bad 
government. When this is the case, men perish with an insensi-
ble and habitual disease; born in misery and weakness, in vio-
lence or under the influence of a wicked administration, they see 
themselves destroyed, and frequently without perceiving the 
cause of their destruction. Of this we have a melancholy proof 
in the countries desolated by despotic power, or by the excessive 
advantages of the clergy over the laity. 

In vain shall we wait for the succor of children yet unborn to 
re-establish a state thus depopulated. There is not time for this; 
men in their solitude are without courage or industry. With 
land sufficient to nourish a nation, they have scarcely enough to 

c Mahommedan countries surround it d T h e edict of 1666 in favor of mar. 
almost on every side. riages. 

nourish a family. The common people have not even a property 
in the miseries of the country, that is, in the fallows with which 
it abounds. The clergy, the prince, the cities, the great men, 
and some of the principal citizens insensibly become proprietors 
of all the land which lies uncultivated; the families who are 
ruined have left their fields, and the laboring man is destitute. 

In this situation they should take the same measures through-
out the whole extent of the empire which the Romans took in a 
part of theirs; they should practise in their distress what these 
observed in the midst of plenty; that is, they should distribute 
land to all the families who are in want, and procure them ma-
terials for clearing and cultivating it. This distribution ought to 
be continued so long as there is a man to receive it, and in such a 
manner as not to lose a moment that can be industriously em-
ployed. 

29.—Of Hospitals 

A man is not poor because he has nothing, but because he does 
not work. The man who without any degree of wealth has an 
employment is as much at his ease as he who without labor has 
an income of a hundred crowns a year. He who has no sub-
stance, and yet has a trade, is not poorer than he who, possessing 
ten acres of land, is obliged to cultivate it for his subsistence. 
The mechanic who gives his art as an inheritance to his children 
has left them a fortune, which is multiplied in proportion to their 
number. It is not so with him who, having ten acres of land, 
divides it among his children. 

In trading countries, where many men have no other subsist-
ence but from the arts, the state is frequently obliged to supply 
the necessities of the aged, the sick, and the orphan. A well-
regulated government draws this support from the arts them-
selves. It gives to some such employment as they are capable of 
performing; others are taught to work, and this teaching of it-
self becomes an employment. 

The alms given to a naked man in the street do not fulfil the 
obligations of the state, which owes to every citizen a certain sub-
sistence, a proper nourishment, convenient clothing, and a kind 
of life not incompatible with health. 

Aurengzebe, being asked why he did not build hospitals, said, 
" I will make my empire so rich that there shall be no need of 



hospitals." e He ought to have said, I will begin by rendering 
my empire rich, and then I will build hospitals. 

The riches of the state suppose great industry. Amidst the 
numerous branches of trade it is impossible but that some must 
suffer, and consequently the mechanics must be in a momentary 
necessity. 

Whenever this happens, the state is obliged to lend them a 
ready assistance, whether it be to prevent the sufferings of the 
people, or to avoid a rebellion. In this case hospitals, or some 
equivalent regulations, are necessary to prevent this misery. 

But when the nation is poor, private poverty springs from the 
general calamity, and is, if I may so express myself, the general 
calamity itself. All the hospitals in the world cannot cure this 
private poverty; on the contrary, the spirit of indolence, which 
it constantly inspires, increases the general and consequently the 
private misery. 

Henry V I I I / resolving to reform the Church of England, 
ruined the monks, of themselves a lazy set of people, that en-
couraged laziness in others, because, as they practised hospitality, 
an infinite number of idle persons, gentlemen and citizens, spent 
their lives in running from convent to convent. He demolished 
even the hospitals, in which the lower people found subsistence, 
as the gentlemen did theirs in the monasteries. Since these 
changes, the spirit of trade and industry has been established in 
England. 

At Rome, the hospitals place everyone at his ease except those 
who labor, except those who are industrious, except those who 
have land, except those who are engaged in trade. 

I have observed that wealthy nations have need of hospitals, 
because fortune subjects them to a thousand accidents; but it is 
plain that transient assistances are much better than perpetual 
foundations. The evil is momentary; it is necessary, therefore, 
that the succor should be of the same nature, and that it be ap-
plied to particular accidents. 
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BOOK XXIV 

O F L A W S IN R E L A T I O N T O R E L I G I O N C O N S I D -

E R E D IN I T S E L F , A N D IN I T S D O C T R I N E S 

i.—Of Religion in General 

AS amidst several degrees of darkness we may form a 
judgment of those which are the least thick, and among 
precipices which are the least deep, so we may search 

among false religions for those that are most conformable to 
the welfare of society; for those which, though they have not 
the effect of leading men to the felicity of another life, may 
contribute most to their happiness in this. 

I shall examine, therefore, the several religions of the world, 
in relation only to the good they produce in civil society, 
whether I speak of that which has its root in heaven, or of those 
which spring from the earth. 

As in this work I am not a divine but a political writer, I 
may here advance things which are not otherwise true, than as 
they correspond with a worldly manner of thinking, not as con-
sidered in their relation to truths of a more sublime nature. 

With regard to the true religion, a person of the least degree 
of impartiality must see that I have never pretended to make 
its interests submit to those of a political nature, but rather to 
unite them; now, in order to unite, it is necessary that we 
should know them. 

The Christian religion, which ordains that men should love 
each other, would, without doubt, have every nation blest with 
the best civil, the best political laws; because these, next to 
this religion, are the greatest good that men can give and 
receive. 

2 .—A Paradox of Mr. Bayle's 

Mr. Bayle has pretended to prove a that it is better to be an 

atheist than an idolater; that is, in other words, that it is less 
a " Thoughts on the C o m e t . " 
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dangerous to have no religion at all than a bad one. " I had 
rather," said he, " it should be said of me that I had no existence 
than that I am a villain." This is only a sophism founded on 
^»s, that it is of no importance to the human race to believe 
t h a t a certain man exists, whereas it is extremely useful for 
them to believe the existence of a God. From the idea of his 
non-existence immediately follows that of our independence; 
or, if we cannot conceive this idea, that of disobedience. To 
say that religion is not a restraining motive, because it does not 
always restrain, is equally absurd as to say that the civil laws 
are not a restraining motive. It is a false way of reasoning 
against religion to collect, in a large work, a long detail of the 
evils it has produced, if we do not give at the same time an enu-
meration of the advantages which have flowed from it. Were 
I to relate all the evils that have arisen in the world from civil 
laws, from monarchy, and from republican government, I 
might tell of frightful things. Were it of no advantage for sub-
jects to have religion, it would still be of some, if princes had 
it, and if they whitened with foam the only rein which can re-
strain those who fear not human laws. 

A prince who loves and fears religion is a lion, who stoops 
to the hand that strokes, or to the voice that appeases him. 
He who fears and hates religion is like the savage beast that 
growls and bites the chain which prevents his flying on those 
who come near him. He who has no religion at all is that terri-
ble animal who perceives his liberty only when he tears in pieces 
and when he devours. 

The question is not to know whether it would be better that 
a certain man or a certain people had no religion than to abuse 
what they have, but to know what is the least evil, that religion 
be sometimes abused, or that there be no such restraint as 
religion on mankind. 

T o diminish the horror of atheism, they lay too much to the 
charge of idolatry. It is far from being true that when the 
ancients raised altars to a particular vice, they intended to show 
that they loved the vice; this signified, on the contrary, that 
they hated it. When the Lacedemonians erected a temple to 
Fear, it was not to show that this warlike nation desired that 
he would in the midst of battle possess the hearts of the Lacedae-
monians. They had deities to whom they prayed not to inspire 

them with guilt; and others whom they besought to shield 
them from it. 

3.—That a moderate Government is most agreeable to the 
Christian Religion, and a despotic Government to the Ma-
hommedan 

The Christian religion is a stranger to mere despotic power. 
The mildness so frequently recommended in the gospel is in-
compatible with the despotic rage with which a prince punishes 
his subjects, and exercises himself in cruelty. 

As this religion forbids the plurality of wives, its princes are 
less confined, less concealed from their subjects, and conse-
quently have more humanity: they are more disposed to be di-
rected by laws, and more capable of perceiving that they cannot 
do whatever they please. 

While the Mahommedan princes incessantly give or receive 
death, the religion of the Christians renders their princes less 
timid, and consequently less cruel. The prince confides in his 
subjects, and the subjects in the prince. How admirable the 
religion which, while it only seems to have in view the felicity 
of the other life, continues the happiness of this! 

It is the Christian religion that, in spite of the extent of the 
empire and the influence of the climate, has hindered despotic 
power from being established in Ethiopia, and has carried into 
the heart of Africa the manners and laws of Europe. 

The heir to the Empire of Ethiopia b enjoys a principality 
and gives to other subjects an example of love and obedience. 
Not far thence may we see the Mahommedan shutting up the 
children of the King of Sennar, at whose death the Council 
sends to murder them, in favor of the prince who mounts the 
throne. 

Let us set before our eyes, on the one hand, the continual 
massacres of the kings and generals of the Greeks and Romans, 
and, on the other, the destruction of people and cities by those 
famous conquerors Timur Beg and Jenghiz Khan, who ravaged 
Asia, and we shall see that we owe to Christianity, in govern-
ment, a certain political law; and in war, a certain law of na-
tions—benefits which human nature can never sufficiently ac-
knowledge. 

b " Description of Ethiopia," by M . Ponce, Physician. " Collection of Edi-
fy ing Let ters . " 



It is owing to this law of nations that among us victory 
leaves these great advantages to the conquered, life, liberty, 
laws, wealth, and always religion, when the conqueror is not 
blind to his own interest. 

We may truly say that the people of Europe are not at present 
more disunited than the people and the armies, or even the 
armies among themselves were, under the Roman Empire 
when it had become a despotic and military government. On 
the one hand, the armies engaged in war against each other, 
and, on the other, they pillaged the cities, and divided or con-
fiscated the lands. 

4.—Consequences from the Character of the Christian Religion, 
and that of the Mahommedan 

From the characters of the Christian and Mahommedan re-
ligions, we ought, without any further examination, to embrace 
the one and reject the other: for it is much easier to prove that 
religion ought to humanize the manners of men than that any 
particular religion is true. 

It is a misfortune to human nature when religion is given 
by a conqueror. The Mahommedan religion, which speaks only 
by the sword, acts stili upon men with that destructive spirit 
with which it was founded. 

The history of Sabbaco/ one of the pastoral kings of Egypt, 
is very extraordinary. The tutelar god of Thebes, appearing 
to him in a dream, ordered him to put to death all the priests of 
Egypt. He judged that the gods were displeased at his being 
on the throne, since they commanded him to commit an action 
contrary to their ordinary pleasure; and, therefore, he retired 
into Ethopia. 

5.—That the Catholic Religion is most agreeable to a Monarchy, 
and the Protestant to a Republic 

When a religion is introduced and fixed in a state, it is com-
monly such as is most suitable to the plan of government there 
established; for those who receive it, and those who are the 
cause of its being received, have scarcely any other idea of pol-
icy than that of the state in which they were born. 

When the Christian religion, two centuries ago, became un-

e See " Diodorus ," lib. I I . 

happily divided into Catholic and Protestant, the people of the 
North embraced the Protestant, and those of the South ad-
hered still to the Catholic. 

The reason is plain: the people of the north have, and will 
forever have, a spirit of liberty and independence, which the 
people of the south have not; and, therefore, a religion which 
has no visible head is more agreeable to the independence of the 
climate than that which has one. 

In the countries themselves where the Protestant religion 
became established, the revolutions were made pursuant to the 
several plans of political government. Luther having great 
princes on his side would never have been able to make them 
relish an ecclesiastical authority that had no exterior pre-emi-
nence ; while Calvin, having to do with people who lived under 
republican governments, or with obscure citizens in mon-
archies, might very well avoid establishing dignities and prefer-
ments. 

Each of these two religions was believed to be perfect; the 
Calvinist judging his most conformable to what Christ had 
said, and the Lutheran to what the Apostles had practised. 

6.—Another of Mr. Bayle's Paradoxes 

Mr. Bayle, after having abused all religions, endeavors to 
sully Christianity: he boldly asserts that true Christians can-
not form a government of any duration. Why not? Citizens 
of this profession being infinitely enlightened with respect to 
the various duties of life, and having the warmest zeal to fulfil 
them, must be perfectly sensible of the rights of natural defence. 
The more they believe themselves indebted to religion, the 
more they would think due to their country. The principles of 
Christianity, deeply engraved on the heart, would be infinitely 
more powerful than the false honor of monarchies, than the 
humane virtues of republics, or the servile fear of despotic 
states. 

It is astonishing that this great man should not be able to 
distinguish between the orders for the establishment of Chris-
tianity and Christianity itself; and that he should be liable to 
be charged with not knowing the spirit of his own religion. 
When the legislator, instead of laws, has given counsels, this is 



because he knew that if these counsels were ordained as laws 
they would be contrary to the spirit of the laws themselves. 

7 .—Of the Laws of Perfection in Religion 
Human laws, made to direct the will, ought to give precepts, 

and not counsels; religion, made to influence the heart, should 
give many counsels, and few precepts. 

When, for instance, it gives rules, not for what is good, but 
for what is better; not to direct to what is right, but to what 
is perfect; it is expedient that these should be counsels, and 
not laws: for perfection can have no relation to the universal-
ity of men or things. Besides, if these were laws, there would 
be a necessity for an infinite number of others, to make people 
observe the first. Celibacy was advised by Christianity; when 
they made it a law in respect to a certain order of men, it be-
came necessary to make new ones every day, in order to oblige 
those men to observe it.d The legislator wearied himself, and he 
wearied society, to make men execute by precept what those 
who love perfection would have executed as counsel. 

8.—Of the Connection between the moral Laws and those of 
Religion 

In a country so unfortunate as to have a religion that God 
has not revealed, it is necessary for it to be agreeable to moral-
ity; because even a false religion is the best security we can 
have of the probity of men. 

The principal points of religion of the inhabitants of Pegu e 
are not to commit murder, not to steal, to avoid uncleanliness, 
not to give the least uneasiness to their neighbor, but to do 
him, on the contrary, all the good in their power. With these 
rules they think they should be saved in any religion whatso-
ever. Hence it proceeds that those people, though poor and 
proud, behave with gentleness and compassion to the unhappy. 

9 . — O f the Essenes 
The Essenes f made a vow to observe justice to mankind, to 

do no ill to any person, upon whatsoever account, to keep 
faith with all the world, to hate injustice, to command with 

d Dupin's " Ecclesiastical L ibrary of tributed to the establishment of the East 
the 6th century," vol. v. India Company," vol. iii. part I. p. 36. 

e " Collection of V o y a g e s that con- f " History of the Jews," by Prideaux. 

modesty, always to side with truth, and to fly from all unlaw-
ful gain. 

10.—Of the Sect of Stoics 

The several sects of philosophy among the ancients were a 
species of religion. Never were any principles more worthy 
of human nature, and more proper to form the good man, than 
those of the Stoics; and if I could for a moment cease to think 
that I am a Christian, I should not be able to hinder myself 
from ranking the destruction of the sect of Zeno among the 
misfortunes that have befallen the human race. 

It carried to excess only those things in which there is true 
greatness—the contempt of pleasure and of pain. 

It was this sect alone that made citizens; this alone that 
made great men ; this alone great emperors. 

Laying aside for a moment revealed truths, let us search 
through all nature, and we shall not find a nobler object than 
the Antoninuses; even Julian himself—Julian (a commenda-
tion thus wrested from me will not render me an accomplice of 
his apostasy)—no, there has not been a prince since his reign 
more worthy to govern mankind. 

While the Stoics looked upon riches, human grandeur, grief, 
disquietudes, and pleasures as vanity, they were entirely em-
ployed in laboring for the happiness of mankind, and in exer-
cising the duties of society. It seems as if they regarded that 
sacred spirit, which they believed to dwell within them, as a 
kind of favorable providence watchful over the human race. 

Born for society, they all believed that it was their destiny 
to labor for it; with so much the less fatigue, their rewards 
were all within themselves. Happy by their philosophy alone, 
it seemed as if only the happiness of others could increase 
theirs. 

11.—Of Contemplation 

Men being made to preserve, to nourish, to clothe them-
selves, and do all the actions of society, religion ought not to 
give them too contemplative a life.g 

The Mahommedans become speculative by habit; they pray 
five times a day, and each time they are obliged to cast behind 
them everything which has any concern with this world: this 

g This is the inconvenience of the doctrine of Foe and Laockium. 
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forms them for speculation. Add to this that indifference for 
all things which is inspired by the doctrine of unalterable fate. 

If other causes besides these concur to disengage their affec-
tions; for instance, if the severity of the government, if the 
laws concerning the property of land, give them a precarious 
spirit—all is lost. 

The religion of the Gaurs formerly rendered Persia a flour-
ishing kingdom ; it corrected the bad effects of despotic power. 
The same empire is now destroyed by the Mahommedan religion. 

12.—Of Penances 
Penances ought to be joined with the idea of labor, not wit», 

that of idleness ; with the idea of good, not with that of super-
eminence ; with the idea of frugality, not with that of avarice. 

13.—Of inexpiable Crimes 

It appears from a passage of the books of the pontiffs, quoted 
by Cicero,/» that they had among the Romans inexpiable 
crimes:» and it is on this that Zozymus founds the narration 
so proper to blacken the motives of Constantine's conversion; 
and Julian, that bitter raillery on this conversion in his Caesars. 

The Pagan religion, indeed, which prohibited only some of 
the grosser crimes, and which stopped the hand but meddled 
not with the heart, might have crimes that were inexpiable; 
but a religion which bridles all the passions ; which is not more 
jealous of actions than of thoughts and desires; which holds us 
not by a few chains but by an infinite number of threads ; which, 
leaving human justice aside, establishes another kind of jus-
tice; which is so ordered as to lead us continually from re-
pentance to love, and from love to repentance; which puts 
between the judge and the criminal a greater mediator, be-
tween the just and the mediator a great judge—a religion like 
this ought not to have inexpiable crimes. But while it gives 
fear and hope to all, it makes us sufficiently sensible that 
though there is no crime in its own nature inexpiable, yet a 
whole criminal life may be so; that it is extremely dangerous 
to affront mercy by new crimes and new expiations; that an 

h L i b . I I . of " L a w s . " quod expiari potent publici sacerdotes 
* . sacrum commissum, quod neque expianto. 

expiari poterit, impie commissum est; 

uneasiness on account of ancient debts, from which we are 
never entirely free, ought to make us afraid of contracting new 
ones, of filling up the measure, and going even to that point 
where paternal goodness is limited. 

14.—In what Manner Religion has an Influence on Civil Laws 

As both religion and the civil laws ought to have a peculiar 
tendency to render men good citizens, it is evident that when 
one of these deviates from this end, the tendency of the other 
ought to be strengthened. The less severity there is in religion, 
the more there ought to be in the civil laws. 

Thus the reigning religion of Japan having few doctrines, 
and proposing neither future rewards nor punishments, the 
laws to supply these defects have been made with the spirit of 
severity, and are executed with an extraordinary punctuality. 

When the doctrine of necessity is established by religion, 
the penalties of the laws ought to be more severe, and the 
magistrate more vigilant; to the end that men who would 
otherwise become abandoned might be determined by these 
motives; but it is quite otherwise where religion has estab-
lished the doctrine of liberty. 

From the inactivity of the soul springs the Mahommedan doc-
trine of predestination, and from this doctrine of predestination 
springs the inactivity of the soul. This, they say, is in the de-
crees of God; they must, therefore, indulge their repose. In 
a case like this the magistrate ought to waken by the laws those 
who are lulled asleep by religion. 

When religion condemns things which the civil laws ought 
to permit, there is danger lest the civil laws, on the other hand, 
should permit what religion ought to condemn. Either of 
these is a constant proof of a want of true ideas of that harmony 
and proportion which ought to subsist between both. 

Thus the Tartars under Jenghiz Khan,;' among whom it 
was a sin and even a capital crime to put a knife in the fire, 
to lean against a whip, to strike a horse with the bridle, to break 
one bone with another, did not believe it to be any sin to break 
their word, to seize upon another man's goods, to do an injury 
to a person, or to commit murder. In a word, laws which ren-

1 See the relation written by John Duplan Carpin, sent to Tartar? bv PoDe 
Innocent I V in the year 1246. K 



der that necessary which is only indifferent have this inconven-
ience, that they make those things indifferent which are abso-
lutely necessary. 

The people of Formosa believe k that there is a kind of hell, 
but it is to punish those who at certain seasons have not gone 
naked, who have dressed in calico and not in silk, who have 
presumed to look for oysters, or who have undertaken any 
business without consulting the song of birds; whilst drunken-
ness and debauchery are not regarded as crimes. They believe 
even that the debauches of their children are agreeable to their 
gods. 

When religion absolves the mind by a thing merely acci-
dental, it loses its greatest influence on mankind. The people 
of India believe that the waters of the Ganges have a sanctify-
ing virtue.' Those who die on its banks are imagined to be 
exempted from the torments of the other life^ and to be en-
titled to dwell in a region full of delights; and for this reason 
the ashes of the dead are sent from the most distant places 
to be thrown into this river. Little then does it signify whether 
they had lived virtuously or not, so they be but thrown into 
the Ganges. 

The idea of a place of rewards has a necessary connection 
with the idea of the abodes of misery; and when they hope 
for the former without fearing the latter, the civil laws have 
no longer any influence. Men who think themselves sure of 
the rewards of the other life are above the power of the legis-
lator ; they look upon death with too much contempt. How 
shall the man be restrained by laws who believes that the great-
est pain the magistrate can inflict will end in a moment to begin 
his happiness? 

15.—How false Religions are sometimes corrected by the Civil 
Laws 

Simplicity, superstition, or a respect for antiquity have some-
times established mysteries or ceremonies shocking to modes-
ty : of this the world has furnished numerous examples. Aris-
totle says»» that in this case the law permits the fathers of 
families to repair to the temple to celebrate these mysteries for 

k " Collection of V o y a g e s that Con- I " Edifying Letters ," collect. 15. 
trihuted to the establishment of the East m " Pol i t . " lib. V I I . cap. xvii. 
India Company," vol. v. p . 193. 

their wives and children. How admirable the civil law which 
in spite of religion preserves the manners untainted! 

Augustus » excluded the youth of either sex from assisting 
at any nocturnal ceremony, unless accompanied by a more 
aged relative; and when he revived the Lupercalia, he would 
not allow the young men to run naked. 

16.—Hozu the Laws of Religion correct the Inconveniences of 
a political Constitution 

On the other hand, religion may support a state when the 
laws themselves are incapable of doing it. 

Thus when a kingdom is frequently agitated by civil wars, 
religion may do much by obliging one part of the state to 
remain always quiet. Among the Greeks, the Eleans, as 
priests of Apollo, lived always in peace. In Japan,o the city 
of Meaco enjoys a constant peace, as being a holy city. Re-
ligion supports this regulation, and that empire, which seems 
to be alone upon earth, and which neither has nor will have 
any dependence on foreigners, has always in its own bosom a 
trade which war cannot ruin. 

In kingdoms where wars are not entered upon by a general 
consent, and where the laws have not pointed out any means 
either of terminating or preventing them, religion establishes 
times of peace, or cessation from hostilities, that the people may 
be able to sow their corn and perform those other labors which 
are absolutely necessary for the subsistence of the state. 

Every year all hostility ceases between the Arabian tribes 
for four months: the least disturbance would then be an im-
piety./» In former times, when every lord in France declared 
war or peace, religion granted a truce, which was to take place 
?»t certain seasons. 

17.—The same Subject continued 
When a state has many causes for hatred, religion ought 

to produce many ways of reconciliation. The Arabs, a people 
addicted to robbery, are frequently guilty of doing injury and 
injustice. Mahomet enacted this law: Q " I f any one forgives 

ti Suetonius, in " A u g u s t o , " cap. xxxi . 
0 " Collection of Voyages made to es-

tablish an India C o m p a n y , " vol. iv. p. 
ir¡. 

p See Prideaux, " L i fe of Mahomet , " 

P q Inoran, book I . , chapter " o f the 
C o w . " 
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the blood of his brother/ he may pursue the malefactor for 
damages and interest; but he who shall injure the wicked, 
after having received satisfaction, shall, in the day of judgment, 
suffer the most grievous torments." 

The Germans inherited the hatred and enmity of their near 
relatives: but these were not eternal. Homicide was expiated 
by giving a certain number of cattle, and all the family re-
ceived satisfaction: a thing extremely useful, says Tacitus, be-
cause enmities are most dangerous among a free people.-* I 
believe, indeed, that their ministers of religion, who were held 
by them in so much credit, were concerned in these reconcilia-
tions. 

Among the inhabitants of Malacca,' where no form of recon-
ciliation is established, he who has committed murder, certain 
of being assassinated by the relatives or friends of the deceased, 
abandons himself to fury, and wounds or kills all he meets. 

18.—How the Laws of Religion have the Effect of Civil Laws 

The first Greeks were small nations, frequently dispersed, 
pirates at sea, unjust on land, without government and with-
out laws. The mighty actions of Hercules and Theseus let us 
see the state of that rising people. What could religion do 
more to inspire them with horror against murder? It de-
clared that the man who had been murdered was enraged 
against the assassin, that he would possess his mind with ter-
ror and trouble, and oblige him to yield to him the places he 
had frequented when alive.« They could not touch the crim-
inal, nor converse with him, without being defiled:« the mur-
derer was to be expelled the city, and an expiation made for 
the crime.& 

19.—That it is not so much the Truth or Falsity of a Doctrine 
which renders it useful or pernicious to Men in civil Govern-
ment, as the Use or Abuse of it 

The most true and holy doctrines may be attended with the 
very worst consequences, when they are not connected with 

r On renouncing the law of retaliation. and what he says of the people of Ma-
s " De Moribus Germanorum." cassar. 
I " Collection of V o y a g e s that con- u Plato, of " L a w s . " lib. I X . 

tributed to the establishment of the East a Tragedy of " CEdipus Coloneus." 
Tndia Company," vol. vii. p. 303. See b Plato, of " L a w s , " lib. I X . 
i lso " Memoirs " of the C . de Forbin, 

the principles of society; and on the contrary, doctrines the 
most false may be attended with excellent consequences, when 
contrived so as to be connected with these principles. 

The religion of Confucius disowns the immortality of the 
soul: and the sect of Zeno did not believe it. These two sects 
have drawn from their bad principles consequences, not just 
indeed, but most admirable as to their influence on society. 
Those of the religion of Tao, and of Foe/ believe the immor-
tality of the soul; but from this sacred doctrine they draw the 
most frightful consequences. 

The doctrine of the immortality of the soul falsely under-
stood has, almost in every part of the globe and in every age, 
engaged women, slaves, subjects, friends, to murder them-
selves, that they might go and serve in the other world the ob-
ject of their respect or love in this. Thus it was in the West 
Indies; thus it was among the Danes; d thus it is at present in 
Japan/ in Macassar/ and many other places. 

These customs do not so directly proceed from the doctrine 
of the immortality of the soul as from that of the resurrection 
of the body, whence they have drawn this consequence, that 
after death the same individual will have the same wants, the 
same sentiments, the same passions. In this point of view, 
the doctrine of the immortality of the soul has a prodigious 
effect on mankind; because the idea of only a simple change 
of habitation is more within the reach of the human under-
standing, and more adapted to flatter the heart, than the idea 
of a new modification. 

It is not enough for religion to establish a doctrine; it must 
also direct its influence. This the Christian religion performs 
in the most admirable manner, particularly with regard to the 
doctrines of which we have been speaking. It makes us hope 
for a state, which is the object of our belief; not for a state 

f A Chinese philosopher reasons thus passion and affection so necessary for 
against the doctrine of F o e : " It is said. its preservation; hence the disciples of 
in a book of that sect, that the body is Foe kill themselves by thousands. -
our dwelling-place and the soul the im- " Work of an ancient Chinese phi os-
mortal guest which lodges there; but if ophcr ," in the Collection of D u ftalde, 
the bodies of our relatives are only a vol.111, p. 5*- . . . .. ... . 
lodging, it is natural to regard them d See Tho. ^Bartholin's " A n t i q u i t i e s 
with the same contempt we should feel of the Danes. , , „ . 
for a structure of earth and dirt. I s not t " A n Account of Japan. in1 the 
this endeavoring to tear from the heart Collection of Voyages that contributed 
the virtue of love to one's own parents? to establish an East India Company. 
This leads us even to neglect the care / Forbin s Memoirs, 
of the body, and to refuse it the com-



which we have already experienced or known: thus every 
article, even the resurrection of the body, leads us to spiritual 
ideas. 

20.—The same Subject continued 

The sacred books g of the ancient Persians say, " If you 
would be holy instruct your children, because all the good ac-
tions which they perform will be imputed to you." They ad-
vise them to marry betimes, because children at the day of 
judgment will be as a bridge, over which those who have none 
cannot pass. These doctrines were false, but extremely use-
ful. 

"21.—Of the Metempsychosis 

The doctrine of the immortality of the soul is divided into 
three branches—that of pure immortality, that of a simple 
change of habitation, and that of a metempsychosis, that is, the 
system of the Christians, that of the Scythians, and that of the 
Indians. We have just been speaking of the first two, and I 
shall say of the last, that as it has been well or ill explained, 
it has had good or bad effects. A s it inspires men with a cer-
tain horror against bloodshed, very few murders are committed 
in the Indies; and though they seldom punish with death, yet 
they enjoy a perfect tranquillity. 

On the other hand, women burn themselves at the death of 
their husbands; thus it is only the innocent who suffer a vio-
lent death. 

22.—That it is dangerous for Religion to inspire an Aversion 
for Things in themselves indifferent 

A kind of honor established in the Indies by the prejudices 
of religion has made the several tribes conceive an aversion 
against each other. This honor is founded entirely on religion • 
these family distinctions form no civil distinctions; there are 
Indians who would think themselves dishonored by eatine 
with their king. 6 

. T h e s e s o r t s of distinctions are connected with a certain aver-
sion for other men, very different from those sentiments which 
naturally arise from difference of rank; which among us com-
prehends a love for inferiors. 

« M r . H y d t . 

The laws of religion should never inspire an aversion to 
anything but vice, and above all they should never estrange 
man from a love and tenderness for his own species. 

The Mahommedan and Indian religions embrace an infinite 
number of people; the Indians hate the Mahommedans, because 
they eat cows; the Mahommedans detest the Indians because 
they eat hogs. 

23.—Of Festivals 

When religion appoints a cessation from labor it ought to 
have greater regard to the necessities of mankind than to the 
grandeur of the being it designs to honor. 

Athens was subject to great inconveniences from the exces-
sive number of its festivals.'» These powerful people, to whose 
decision all the cities of Greece came to submit their quarrels, 
could not have time to despatch such a multiplicity of affairs. 

When Constantine ordained that the people should rest on 
the Sabbath, he made this decree for the cities,» and not for the 
inhabitants of the open country; he was sensible that labor in 
the cities was useful, but in the fields necessary. 

For the same reason, in a country supported by commerce, 
the number of festivals ought to be relative to this very com-
merce. Protestant and Catholic countries are situated in such 
a manner that there is more need of labor in the former than 
in the latter; i the suppression of festivals is, therefore, more 
suitable to Protestant than to Catholic countries. 

Dampier observes that the diversions of different nations 
vary greatly, according to the climate.* As hot climates pro-
duce a quantity of delicate fruits, the barbarians easily find 
necessaries, and, therefore, spend much time in diversions. 
The Indians of colder countries have not so much leisure, be-
ing obliged to fish and hunt continually; hence they have less 
music, dancing, and festivals. If a new religion should be 
established among these people, it ought to have regard to this 
in the institution of festivals. 

h Xenophon " on the Republic o ! > T h e Catholics lie more towards t h . 
Athens . " south, and the Protestants towards tl»; 

i Leg . 3, cod. " de Fer i is . " This law north. , 
was doubtless made only for the Pagans. k Dampier • " Voyages , vol. i t 



24.—Of the local Laws of Religion 

There are many local laws in various religions; and when 
Montezuma with so much obstinacy insisted that the religion 
of the Spaniards was good for their country, and his for Mex-
ico, he did not assert an absurdity; because, in fact, legislators 
could never help having a regard to what nature had estab-
lished before them. 

The opinion of the metempsychosis is adapted to the climate 
of the Indies. An excessive heat burns up all the country: I 
they can breed but very few cattle; they are always in danger 
of wanting them for tillage; their black cattle multiply but in-
differently ; m and they are subject to many distempers. A law 
of religion which preserves them is, therefore, more suitable to 
the policy of the country. 

While the meadows are scorched, rice and pulse, by the as-
sistance of water, are brought to perfection; a law of religion 
which permits only this kind of nourishment must, therefore, 
be extremely useful to men in those climates. 

The flesh of cattle in that country is insipid,« but the milk 
and butter which they receive from them serve for a part of 
their subsistence; therefore, the law which prohibits the eat-
ing and killing of cows is in the Indies not unreasonable. 

Athens contained a prodigious multitude of people, but its 
territory was barren. It was, therefore, a religious maxim 
with this people, that those who offered some small presents to 
the gods honored them more than those who sacrificed an ox.o 

25.—The Inconvenience of transplanting a Religion from one 
Country to another 

It follows hence that there are frequently many inconven-
iences attending the transplanting a religion from one country 
to any other. 

The hog," says Mr. de Boulainvilliers,/» " must be very 
scarce in Arabia, where there are almost no woods, and hardly 
anything fit for the nourishment of these animals; besides 
the saltness of the water and food renders the people most sus-
ceptible of cutaneous disorders." This local law could not be 

/ S e e B e r b e r ' s " T r a v e l s , " vol . ii. p. „ Bernier*. " T r a v e l s , " vol. ii. p. ,87. 
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good in other countr ieswhere the hog is almost a universal, 
and in some sort a necessary, nourishment. 

I shall here make a reflection. Sanctorius has observed 
that pork transpires but little/ and that this kind of meat 
greatly hinders the transpiration of other food; he has found 
that this diminution amounts to a third.* Besides, it is known 
that the want of transpiration forms or increases the disorders 
of the skin. The feeding on pork ought rather to be prohibited 
in climates where the people are subject to these disorders, as 
in Palestine, Arabia, Egypt, and Libya. 

26—The same Subject continued 

Sir John Chardin says * that there is not a navigable river 
in Persia, except the Kur, which is at the extremity of the em-
pire. The ancient law of the Gaurs which prohibited sailing 
on rivers was not, therefore, attended with any inconvenience 
in this country, though it would have ruined the trade of an-
other. . 

Frequent bathings are extremely useful in hot climates. 
On this account they are ordained in the Mahommedan law and 
in the Indian religion. In the Indies it is a most meritorious 
act to pray to God in the running stream;« but how could 
these things be performed in other climates? 

When a religion adapted to the climate of one country 
clashes too much with the climate of another it cannot be there 
established; and whenever it has been introduced it has been 
afterwards discarded. It seems to all human appearance as if 
the climate had prescribed the bounds of the Christian and the 
Mahommedan religions. . 

It follows hence, that it is almost always proper for a religion 
to have particular doctrines, and a general worship. In laws 
concerning the practice of religious worship there ought to 
be but few particulars; for instance, they should command 
mortification in general and not a certain kind of mortification. 
Christianity is full of good sense; abstinence is of divine insti-
tution ; but a particular kind of abstinence is ordained by hu-
man authority, and, therefore, may be changed. 

J ^ d S W " s e c . 3. a p h o , Ì ^ a v e j . 



BOOK XXV 

O F L A W S IN R E L A T I O N T O T H E E S T A B L I S H -
M E N T O F R E L I G I O N A N D I T S E X T E R N A L 
P O L I T Y 

i.—Of Religious Sentiments 

TH E pious man and the atheist always talk of religion; 
the one speaks of what he loves, and the other of what 
he fears. 

2.—Of the Motives of Attachment to different Religions 

The different religions of the world do not give to those who 
profess them equal motives of attachment; this depends great-
ly on the manner in which they agree with the turn of thought 
and perceptions of mankind. 

We are extremely addicted to idolatry, and yet have no great 
inclination for the religion of idolaters; we are not very fond 
of spiritual ideas, and yet are most attached to those religions 
which teach us to adore a spiritual being. This proceeds from 
the satisfaction we find in ourselves at having been so intel-
ligent as to choose a religion which raises the deity from that 
baseness in which he had been placed by others. We look 
upon idolatry as the religion of an ignorant people, and the 
religion which has a spiritual being for its object as that of 
the most enlightened nations. 

When with a doctrine that gives us the idea of a spiritual 
supreme being we can still join those of a sensible nature and 
admit them into our worship, we contract a greater attachment 
to religion; because those motives which we have just men-
tioned are added to our natural inclinations for the objects of 
sense. Thus the Catholics, who have more of this kind of wor-
ship than the Protestants, are more attached to their religion 
than the Protestants are to theirs, and more zealous for its 
propagation. 

44 

When the people of Ephesus were informed that the fathers 
of the council had declared they might call the Virgin Mary 
the Mother of God, they were transported with joy, they kissed 
the hands of the bishops, they embraced their knees, and the 
whole city resounded with acclamations.«» 

When an intellectual religion superadds a choice made by 
the deity, and a preference for those who profess it over those 
who do not, this greatly attaches us to religion. The Ma-
hommedans would not be such good Mussulmans if, on the one 
hand, there were not idolatrous nations who make them im-
agine themselves the champions of the unity of God; and on 
the other Christians, to make them believe that they are the 
objects of his preference. 

A religion burdened with many ceremonies b attaches us to 
it more strongly than that which has a fewer number. We 
have an extreme propensity to things in which we are con-
tinually employed: witness the obstinate prejudices of the Ma-
hommedans and the Jews/ and the readiness with which barbar-
ous and savage nations change their religion, who, as they are 
employed entirely in hunting or war, have but few religious 
ceremonies. 

Men are extremely inclined to the passions of hope and fear; 
a religion, therefore, that had neither a heaven nor a hell, could 
hardly please them. This is proved by the ease with which 
foreign religions have been established in Japan, and the zeal 
and fondness with which they were received.«* 

In order to raise an attachment to religion it is necessary 
that it should inculcate pure morals. Men who are knaves by 
retail are extremely honest in the gross; they love morality. 
And were I not treating of so grave a subject I should say 
that this appears remarkably evident in our theatres: we are 
sure of pleasing the people by sentiments avowed by morality; 
we are sure of shocking them by those it disapproves. 

When external worship is attended with great magnificence 

a St Cyri l 's " Let ter . " of Voyages that contributed to the es-
b This does not contradict what I ha»e tablishment of an East India Cora-

said in the last chapter of the preceding p a n y , ' vol. in. p. aoi, on the Moors of 
b o o k : I here speak of the motives of Bavaria; and Father Labat on the 
attachment of religion, and there of the " Mahommedan Negroes, etc. 
means of rendering it more general. d The Christian and the Indian re-
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it flatters our minds and strongly attaches us to religion. The 
riches of temples and those of the clergy greatly affect us. 
Thus even the misery of the people is a motive that renders 
them fond of a religion which has served as a pretext to those 
who were the cause of their misery. 

3 .—Of Temples 

Almost all civilized nations dwell in houses; hence naturally 
arose the idea of building a house for God in which they might 
adore and seek him, amidst all their hopes and fears. 

And, indeed, nothing is more comfortable to mankind than 
a place in which they may find the deity peculiarly present, 
and where they may assemble together to confess their weak-
ness, and tell their griefs. 

But this natural idea never occurred to any but such as culti-
vated the land; those who have no houses for themselves were 
never known to build temples. 

This was the cause that made Jenghiz Khan discover such a 
prodigious contempt for mosques.? This prince examined the 
Mahomedans; f he approved of all their doctrines, except that 
of the necessity of going to Mecca; he could not comprehend 
why God might not be everywhere adored. As the Tartars 
did not dwell in houses they could have no idea of temples. 

Those people who have no temples have but a small attach-
ment to their own religion. This is the reason why the Tar-
tars have in all times given so great a toleration; g why the 
barbarous nations, who conquered the Roman Empire did not 
hesitate a moment to embrace Christianity; why the savages 
of America have so little fondness for their own religion ; why, 
since our missionaries have built churches in Paraguay, the 
natives of that country have become so zealous for ours. 

As the deity is the refuge of the unhappy, and none are more 
unhappy than criminals, men have been naturally led to think 
temples an asylum for those wretches./» This idea appeared 
still more natural to the Greeks, where murderers, chased from 

e Entering the mosque of Bochara, he 
took the Koran and threw it under his 
horse s feet.—" Hist, of the Tartars ," p. 

Ibid. p. 342. 

g T h i s disposition of mind has been 
communicated to the Japanese, who. as 
it may be easily proved, derive their 
origin from the Tartars. 

A See Chardin, " Pers ia ," vol. ii. 31, 
edit, of 1735. 

their city and the presence of men, seemed to have no houses 
but the temples, nor other protectors than the gods. 

At first these were only designed for involuntary homicides; 
but when the people made them a sanctuary for those who had 
committed great crimes they fell into a gross contradiction. 
If they had offended men they had much greater reason to 
believe they had offended the gods. 

These asylums multiplied in Greece. The temples, says 
Tacitus,»' were filled with insolvent debtors and wicked slaves; 
the magistrate found it difficult to exercise his office; the peo-
ple protected the crimes of men as the ceremonies of the gods; 
at length the Senate was obliged to retrench a great number ol 
them. 

The laws of Moses were perfectly wise. The man who in* 
voluntarily killed another was innocent; but he was obliged to 
be taken away from before the eyes of the relatives of the de-
ceased. Moses, therefore, appointed an asylum for such un-
fortunate people.;' The perpetrators of great crimes deserved 
not a place of safety, and they had none: k the Jews had only 
a portable tabernacle, which continually changed its place; 
this excluded the idea of a sanctuary. It is true that they had 
afterwards a temple; but the criminals who would resort 
thither from all parts might disturb the divine service. If per-
sons who had committed manslaughter had been driven out of 
the country, as was customary among the Greeks, they had 
reason to fear that they would worship strange gods. All these 
considerations made them establish cities of safety, where they 
might stay till the death of the high-priest. 

4 .—Of the Ministers of Religion 

The first men, says Porphyry,/ sacrificed only vegetables. 
In a worship so simple every one might be priest in his own 
family. 

The natural desire of pleasing the deity multiplied cere-
monies. Hence it followed, that men employed in agriculture 
became incapable of observing them all and of filling up the 
number. 

Particular places were consecrated to the gods; it then be-
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came necessary that they should have ministers to take care 
of them; in the same manner as every citizen took care of his 
house and domestic affairs. Hence the people who have no 
priests are commonly barbarians; such were formerly the 
Pedalians,»» and such are still the Wolgusky." 

Men consecrated to the deity ought to be honored, especially 
among people who have formed an idea of a personal purity 
necessary to approach the places most agreeable to the gods, 
and for the performance of particular ceremonies. 

The worship of the gods requiring a continual application, 
most nations were led to consider the clergy as a separate 
body. Thus, among the Egyptians, the Jews, and the Per-
sians/ they consecrated to the deity certain families who per-
formed and perpetuated the service. There have been even 
religions which have not only estranged ecclesiastics from 
business, but have also taken away the embarrassments of a 
family; and this is the practice of the principal branch of Chris-
tianity. 

I shall not here treat of the consequences of the law of celib-
acy: it is evident that it may become hurtful in proportion 
as the body of the clergy may be too numerous; and, in con-
sequence of this, that of the laity too small. 

By the nature of the human understanding we love in re-
ligion everything which carries the idea of difficulty; as in 
point of morality we have a speculative fondness for everything 
which bears t h e character of severity. Celibacy has been most 
agreeable to those nations to whom it seemed least adapted, 
and with w h o m it might be attended with the most fatal con-
sequences. I n the southern countries of Europe, where, by 
the nature of t h e climate, the law of celibacy is more difficult to 
observe, it has been retained; in those of the north, where the 
passions are l e s s lively, it has been banished. Further, in 
countries w h e r e there are but few inhabitants it has been ad-
mitted ; in t h o s e that are vastly populous it has been rejected. 
It is obvious t h a t these reflections relate only to the too great 
extension of ceHbacy, and not to celibacy itself. 

m Li l ius Giraldus- J»- 726- I d e s , in the " Collection of T r a v e l s to 
n A people of S-vjwstia. See the ac- the N o r t h , " vol. vin. 

count g iven by ICzr- E v e r a r d Y s b r a n t o Mr. H y d e . 

5.—Of the Bounds which the Laws ought to prescribe to the 
Riches of the Clergy 

As particular families may be extinct, their wealth cannot 
be a perpetual inheritance. The clergy is a family which cannot 
be extinct; wealth is, therefore, fixed to it forever, and cannot 
go out of it. 

Particular families may increase; it is necessary then that 
their wealth should also increase. The clergy is a family which 
ought not to increase; their wealth ought then to be limited. 

W e have retained the regulations of the Levitical laws as to 
the possessions of the clergy, except those relating to the 
bounds of these possessions; indeed, among us we must ever 
be ignorant of the limit beyond which any religious community 
can no longer be permitted to acquire. 

These endless acquisitions appear to the people S«J unrea-
sonable that he who should speak in their defence would be 
regarded as an idiot. 

The civil laws find sometimes many difficulties in altering 
established abuses, because they are connected with things 
worthy of respect; in this case an indirect proceeding would 
be a greater proof of the wisdom of the legislator than another 
which struck directly at the thing itself. Instead of prohibiting 
the acquisitions of the clergy we should seek to give them a 
distaste for them ; to leave them the right and to take away the 
deed. 

In some countries of Europe, a respect for the privileges 
of the nobility has established in their favor a right of indem-
nity over immovable goods acquired in mortmain. The inter-
est of the prince has in the same case made him exact a right 
of amortization. In Castile, where no such right prevails, the 
clergy have seized upon everything. In Aragon, where there 
is some right of amortization, they have obtained less; in 
France, where this right and that of indemnity are established, 
they have acquired less still; and it may be said that the pros-
perity of this kingdom is in a great measure owing to the ex-
ercise of these two rights. If possible, then, increase these 
rights, and put a stop to the mortmain. 

Render the ancient and necessary patrimony of the clergy 
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sacred and inviolable, let it be fixed and eternal like that body 
itself, but let new inheritances be out of their power. 

Permit them to break the rule when the rule has become an 
abuse; suffer the abuse when it enters into the rule. 

They still remember in Rome a certain memorial sent thither 
on some disputes with the clergy, in which was this maxim: 
" The clergy ought to contribute to the expenses of the state, 
let the Old Testament say what it will." They concluded from 
this passage that the author of this memorial was better versed 
in the language of the tax-gatherers, than in that of religion. 

6 .—Of Monasteries 

The least degree of common sense will let us see that bodies 
designed for a perpetual continuance should not be allowed to 
sell their funds for life, nor to borrow for life; unless we want 
them to be heirs to all those who have no relatives and to 
those who do not choose to have any. These men play against 
the people, but they hold the bank themselves. 

7-—Of the Luxury of Superstition 

Those are guilty of impiety towards the gods," says Plato,P 
" who deny their existence; or who, while they believe it, 
maintain that they do not interfere with what is done below; 
or, in fine, who think that they can easily appease them by 
sacrifices: three opinions equally pernicious." Plato has here 
said all that the clearest light of nature has ever been able to 
say in point of religion. The magnificence of external worship 
has a principal connection with the institution of the state In 
good republics, they have curbed not only the luxury of vanitv 
but even that of superstition. They have introduced frugal 
laws into religion. Of this number are many of the laws of 
Solon; many of those of Plato on funerals, adopted by Cicero; 
and, in fine, some of the laws of Numa on sacrifices.? 

Birds, says Cicero/ and paintings begun and finished in a 
day are gifts the most divine. W e offer common things, says 
a Spartan/ that we may always have it in our power to honor 
the gods. 

„ I « X ^ - T " « from P,ato Laws '" b°<* x " > 
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The desire of man to pay his worship to the deity is very 
different from the magnificence of this worship. Let us not 
offer our treasures to him if we are not proud of showing that 
we esteem what he would have us despise. 

" What must the gods think of the gifts of the impious," said 
the admirable Plato, " when a good man would blush to receive 
presents from a villain ? " 

Religion ought not, under the pretence of gifts, to draw from 
the people what the necessity of the state has left them ; but as 
Plato says,' " The chaste and the pious ought to offer gifts 
which resemble themselves." 

Nor is it proper for religion to encourage expensive funerals. 
What is there more natural than to take away the difference 
of fortune in a circumstance and in the very moment which 
equals all fortunes? 

8.—Of the Pontificate 

When religion has many ministers it is natural for them to 
have a chief and for a sovereign pontiff to be established. In 
monarchies, where the several orders of the state cannot be 
kept too distinct, and where all powers ought not to be lodged 
in the same person, it is proper that the pontificate be distinct 
from the empire. The same necessity is not to be met with in 
a despotic government, the nature of which is to unite all the 
different" powers in the same person. But in this case it may 
happen, that the prince may regard religion as he does the 
laws themselves, as dependent on his own will. T o prevent this 
inconvenience, there ought to be monuments of religion, for 
instance, sacred books which fix and establish it. The King of 
Persia is the chief of the religion ; but this religion is regulated 
by the Koran. The Emperor of China is the sovereign pontiff; 
but there are books in the hands of everybody to which he 
himself must conform. In vain a certain emperor attempted 
to abolish them ; they triumphed over tyranny. 

9 .—Of Toleration in point of Religion 

We are here politicians, and not divines; but the divines 
themselves must allow that there is a great difference between 
tolerating and approving a religion. 

I " O n L a w s , " book I L 



When the legislator has believed it a duty to permit the ex-
ercise of many religions, it is necessary that he should enforce 
also a toleration among these religions themselves. It is a prin-
ciple that every religion which is persecuted becomes itself 
persecuting; for as soon as by some accidental turn it arises 
from persecution, it attacks the religion which persecuted it; 
not as religion, but as tyranny. 

It is necessary, then, that the laws require from the several 
religions, not only that they shall not embroil the state, but 
that they shall not raise disturbances among themselves. A 
citizen does not fulfil the laws by not disturbing the govern-
ment; it is requisite that he should not trouble any^ citizen 
whomsoever. 

IO-—The same Subject continued 

As there are scarcely any but persecuting religions that have 
an extraordinary zeal for being established in other places (be-
cause a religion that can tolerate others seldom thinks of its 
own propagation), it must, therefore, be a very good civil law, 
when the state is already satisfied with the established religion^ 
not to suffer the establishment of another.« 

This is then a fundamental principle of the political laws in 
regard to religion; that when the state is at liberty to receive 
or to reject a new religion it ought to be rejected; when it is 
received it ought to be tolerated. 

II-—Of changing a Religion 

A prince who undertakes to destroy or to change the es-
tablished religion of his kingdom must greatly expose himself. 
If his government be despotic, he runs a much greater risk 
of seeing a revolution arise from such a proceeding, than from 
any tyranny whatsoever, and a revolution is not an uncommon 
thing in such states. The reason of this is that a state cannot 
change its religion, manners, and customs in an instant, and 
with the same rapidity as the prince publishes the ordinance 
which establishes a new religion. 

Besides, the ancient religion is connected with the constitu-

u I do not mean to speak in this 
chapter of the Christian rel igion; for. 
as I have elsewhere observed, the Chris-
tian religion is our chief blessing. See 

•J1® of the preceding chapter, and 
the Defence of the Spirit of L a w s , " 
part I I . 

tion of the kingdom and the new one is not; the former agrees 
with the climate and very often the new one is opposed to it. 
Moreover, the citizens become disgusted with their laws, and 
look upon the government already established with contempt; 
they conceive a jealousy against the two religions, instead of 
a firm belief in one; in a word, these innovations give to the 
state, at least for some time, both bad citizens and bad be-
lievers. 

1 2 . — O f penal Laws 

Penal laws ought to be avoided in respect to religion: they 
imprint fear, it is true; but as religion has also penal laws 
which inspire the same passion, the one is effaced by the other, 
and between these two different kinds of fear the mind becomes 
hardened. 

The threatenings of religion are so terrible, and its promises 
so great, that when they actuate the mind, whatever efforts the 
magistrate may use to oblige us to renounce it, he seems to 
leave us nothing when he deprives us of the exercise of our 
religion, and to bereave us of nothing when we are allowed to 
profess it. 

It is not, therefore, by filling the soul with the idea of this 
great object, by hastening her approach to that critical moment 
in which it ought to be of the highest importance, that religion 
can be most successfully attacked: a more certain way is, to 
tempt her by favors, by the conveniences of life, by hopes of 
fortune; not by that which revives, but by that which ex-
tinguishes the sense of her duty; not by that which shocks 
her, but by that which throws her into indifference at the time 
when other passions actuate the mind, and those which religion 
inspires are hushed into silence. As a general rule in changing 
a religion the invitations should be much stronger than the 
penalties. 

The temper of the human mind has appeared even in the 
nature of punishments. If we take a survey of the persecutions 
in Japan/ we shall find that they were more shocked at cruel 
torments than at long sufferings, which rather weary than 
affright, which are the more difficult to surmount, from their 
appearing less difficult. 

v In the " Collection of V o y a g e s that contributed to the establishment of an 
East India C o m p a n y , " vol. v. 



In a word, history sufficiently informs us that penal laws 
have never had any other effect than to destroy. 

13.—A most humble Remonstrance to the Inquisitors of Spain 
and Portugal 

A Jewess of eighteen years of age, who was burned at Lisbon at 
the last auto-da-fe, gave occasion to the following little piece, 
the most idle, I believe, that ever was written. When we at-
tempt to prove things so evident we are sure never to convince. 

The author declares, that though a Jew he has a respect for 
the Christian religion; and that he should be glad to take away 
from the princes who are not Christians a plausible pretence 
for persecuting this religion. 

" You complain," says he to the Inquisitors, " that the Em-
peror of Japan caused all the Christians in his dominions to 
be burned by a slow fire. But he will answer, we treat you who 
do not believe like us, as you yourselves treat those who do 
not believe like you; you can only complain of your weak-
ness, which has hindered you from exterminating us, and 
which has enabled us to exterminate you. 

" But it must be confessed, that you are much more cruel 
than this emperor. You put us to death who believe only what 
you believe, because we do not believe all that you believe. 
We follow a religion, which you yourselves know to have been 
formerly dear to God. We think that God loves it still, and 
you think that he loves it no more: and because you judge 
thus, you make those suffer by sword and fire who hold an 
error so pardonable as to believe that God still loves what he 
once loved.w 

" If you are cruel to us, you are much more so to our chil-
dren; you cause them to be burned because they follow the 
inspirations given them by those whom the law of nature and 
the laws of all nations teach them to regard as gods 

" You deprive yourselves of the advantage you have over 
the Mahommedans, with respect to the manner in which their re-
ligion was established. When they boast of the number of 
their believers, you tell them that they have obtained them by 
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violence, and that they have extended their religion by the 
sword; why then do you establish yours by fire ? 

" When you would bring us over to you, we object to a 
source from which you glory to have descended. You reply 
to us, that though your religion is new, it is divine; and you 
prove it from its growing amidst the persecutions of pagans, 
and when watered by the blood of your martyrs; but at present 
you play the part of the Diocletians, and make us take yours. 

" We conjure you, not by the mighty God whom both you 
and we serve, but by that Christ, who, you tell us, took upon 
him a human form, to propose himself as an example for you 
to follow; we conjure you to behave to us as he himself would 
behave were he upon earth. You would have us become Chris-
tians, and you will not be so yourselves. 

" But if you will not be Christians, be at least men; treat us 
as you would, if having only the weak light of justice which 
nature bestows, you had not a religion to conduct, and a revela-
tion to enlighten you. 

" If Heaven has had so great a love for you as to make you 
see the truth, you have received a singular favor; but is it for 
children who have received the inheritance of their father, to 
hate those who have not? 

" If you have this truth, hide it not from us by the manner 
in which you propose it. The characteristic of truth is its tri-
umph over hearts and minds, and not that impotency which 
you confess when you would force us to receive it by tortures. 

" If you were wise, you would not put us to death for no 
other reason than because we are unwilling to deceive you. 
If your Christ is the son of God, we hope he will reward us for 
being so unwilling to profane his mysteries; and we believe 
that the God whom both you and we serve will not punish us 
for having suffered death for a religion which he formerly gave 
us, only because we believe that he still continues to give it. 

" You live in an age in which the light of nature shines more 
brightly than it has ever done; in which philosophy has en-
lightened human understandings; in which the morality of 
your gospel has been better known; in which the respective 
rights of mankind with regard to each other and the empire 
which one conscience has over another are best understood. 
If you do not. therefore, shake off your ancient prejudices. 
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be confessed that you are incorrigible, incapable of any degree 
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" Would you have us frankly tell you our thoughts? You 
consider us rather as your enemies than as the enemies of 

l Z r T ! T h n ; f ° r ^ y ° U l 0 V C d y ° U r r e l i ^ ° n ^ u would no 
suffer it to be corrupted by such gross ignorance. 
. 15 n e c e s s * r y that we should warn you of one thing • that 
is if any one in times to come shall dare to assert, thaf n the 
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they will have of you will be such as will dishonor your age 
and spread hatred over all your contemporaries." g 

14—Why the Christian Religion is so odious in Japan 

Dlelf uZTtJ m e m . i 0 n e d t h e P e r v e r s e t e m ? e r of the peo-
ple of Japan.* The magistrates considered the firmness which 
Christianity inspires, when they attempted to make the people 
enounce their faith, as in itself most dangerous; they fancfed 
hat it increased their obstinacy. The law of Japan punishes 

severely the least disobedience. The people were ordered to 
renounce the Christian religion; they did not renounce it; 
his was disobedience; the magistrates punished this crime' 

punishment " d i S ° b e d i e n C e S e e m e d <o Reserve anothe; 
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ung by our martyrs appeared as an outrage against him: the 
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signified rebel; they did all in their power to prevent their 
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15.—Of the Propagation of Religion 

All the people of the East, except the Mahommedans, believe 
all religions in themselves indifferent. They fear the estab-
lishment of another religion, no otherwise than as a change in 
government. Among the Japanese, where there are many 
sects, and where the state has had for so long a time an eccle-
siastical superior, they never dispute on religion.? It is the 
same with the people of Siam.2 The Calmucks a do more, they 
make it a point of conscience to tolerate every species of re-
ligion ; at Calicut it is a maxim of the state, that every religion 
is good.fr 

But it does not follow hence, that a religion brought from 
a far distant country, and quite different in climate, laws, man-
ners, and customs, will have all the success to which its holi-
ness might entitle it. This is more particularly true in great 
despotic empires: here strangers are tolerated at first, be-
cause there is no attention given to what does not seem to 
strike at the authority of the prince. As they are extremely 
ignorant, a European may render himself agreeable by the 
knowledge he communicates: this is very well in the begin-
ning. But as soon as he has any success, when disputes arise 
and when men who have some interest become informed of 
it, as their empire, by its very nature, above all things requires 
tranquillity, and as the least disturbance may overturn it, they 
proscribe the new religion and those who preach it: disputes 
between the preachers breaking out, they begin to entertain a 
distaste for religion on which even those who propose it are 
not agreed. 

y See K^mpfer. 
M Forbin 's Memoir* ." 
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BOOK XXVI 

O F L A W S IN R E L A T I O N T O T H E O R D E R O F 
T H I N G S W H I C H T H E Y D E T E R M I N E 

i.—Idea of this Book 

ME N are governed by several kinds of laws; by the law 
of nature; by the divine law, which is that of religion; 
by ecclesiastical, otherwise called canon law, which is 

that of religious polity; by the law of nations, which may be con-
sidered as the civil law of the whole globe, in which sense every 
nation is a citizen; by the general political law, which relates to 
that human wisdom whence all societies derive their origin; by 
the particular political law, the object of which is each society; by 
the law of conquest founded on this, that one nation has been 
willing and able, or has had a right to offer violence to another; 
by the civil law of every society, by which a citizen may defend 
his possessions and his life against the attacks of any other citi-
zen ; in fine, by domestic law, which proceeds from a society's 
being divided into several families, all which have need of a par-
ticular government. 

There are therefore different orders of laws, and the sublimity 
of human reason consists in perfectly knowing to which of these 
orders the things that are to be determined ought to have a 
principal relation, and not to throw into confusion those princi-
ples which should govern mankind. 

2.—Of Laws divine and human 

W e ought not to decide by divine laws what should be decided 
by human laws; nor determine by human what should be de-
termined by divine laws. 

These two sorts of laws differ in their origin, in their object, 
and in their nature. 

It is universally acknowledged, that human laws are, in their 
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own nature, different from those of religion; this is an important 
principle: but this principle is itself subject to others, which must 
be inquired into. 

1. It is in the nature of human laws to be subject to all the 
accidents which can happen, and to vary in proportion as the will 
of man changes; on the contrary, by the nature of the laws of 
religion, they are never to vary. Human laws appoint for some 
good; those of religion for the best: good may have another ob-
ject, because there are many kinds of good; but the best is but 
one, it cannot therefore change. We may alter laws, because 
they are reputed no more than good; but the institutions of re-
ligion are always supposed to be the best. 

2. There are kingdoms in which the laws are of no value as 
they depend only on the capricious and fickle humor of the sov-
ereign. If in these kingdoms the laws of religion were of the 
same nature as the human institutions, the laws of religion too 
would be of no value. It is, however, necessary to the society 
that it should have something fixed; and it is religion that has 
this stability. 

3. The influence of religion proceeds from its being believed; 
that of human laws from their being feared. Antiquity accords 
with religion, because we have frequently a firmer belief in things 
in proportion to their distance, for we have no ideas annexed to 
them drawn from those times which can contradict them. Hu-
man laws, on the contrary, receive advantage from their novelty, 
which implies the actual and particular attention of the legislator 
to put them in execution. 

3.—Of civil Laws contrary to the Law of Nature 

If a slave, says Plato, defends himself, and kills a freeman, he 
ought to be treated as a parricide.« This is a civil law which 
punishes self-defence, though dictated by nature. 

The law of Henry V I I I which condemned a man without be-
ing confronted by witnesses was contrary to self-defence. In 
order to pass sentence of condemnation, it is necessary that the 
witnesses should know whether the man against whom they 
make their deposition is he whom they accuse, and that this man 
be at liberty to say, I am not the person you mean. 

The law passed during the same reign, which condemned 
a Lib. IX. " on L a w s . " 



every woman, who, having carried on a criminal commerce, did 
not declare it to the king before her marriage, violated the re-
gard due to natural modesty. It is as unreasonable to oblige a 
woman to make this declaration, as to oblige a man not to at-
tempt the defence of his own life. 

The law of Henry II which condemned the woman to death 
who lost her child, in case she did not make known her pregnancy 
to the magistrate, was not less contrary to self-defence. It would 
have been sufficient to oblige her to inform one of her nearest 
relatives, who might watch over the preservation of the infant. 

What other information could she give in this situation, so tor-
turing to natural modesty? Education has heightened the no-
tion of preserving that modesty; and in those critical moments 
scarcely has she any idea remaining of the loss of life. 

There has been much talk of a law in England, which permitted 
girls seven years old to choose a husband.«- This law was shock-
ing in two ways; it had no regard to the time when nature gives 
maturity to the understanding, nor to that in which she gives 
maturity to the body. 

Among the Romans, a father might oblige his daughter to re-
pudiate her husband, though he himself had consented to the 
marriage.«" But it is contrary to nature for a divorce to be in the 
power of a third person. 

A divorce can be agreeable to nature only when it is by con-
sent of the two parties, or at least of one of them; but when 
neither consents it is a monstrous separation. In short, the 
power of divorce can be given only to those who feel the incon-
veniences of marriage, and who are sensible of the moment when 
it is for their interest to make them cease. 

4-—The same Subject continued 

Gundebald, King of Burgundy, decreed, that if the wife or son 
of a person guilty of robbery did not reveal the crime, they were 
to become slaves.d This was contrary to nature: a wife to in-
form against her husband! a son to accuse his father! To avenge 
one criminal action, they ordained another still more criminal. 

The law of Recessuinthus permits the children of the adulter-

• P" d Law of the Burgundians. tit. 47. 

ess, or those of her husband, to accuse her, and to put the slaves 
of the house to the torture.? How iniquitous the law, which, to 
preserve a purity of morals, overturns nature, the origin, the 
source of all morality! 

With pleasure we behold in our theatres a young hero t ex-
press as much horror against the discovery of his mother-in-law's 
guilt, as against the guilt itself. In his surprise, though accused, 
judged, condemned, proscribed, and covered with infamy, he 
scarcely dares to reflect on the abominable blood whence Phaedra 
sprang; he abandons the most tender object, all that is most dear, 
all that lies nearest his heart, all that can fill him with rage, to 
deliver himself up to the unmerited vengeance of the gods. It is 
nature's voice, the sweetest of all sounds, that inspires us with 
this pleasure. 

5.—Cases, in which we may judge by the Principles of the civil 
Law in limiting the Principles of the Law of Nature 

An Athenian law obliged children to provide for their fathers 
when fallen into poverty; g it excepted those who were born of a 
courtesan,'« those whose chastity had been infamously prosti-
tuted by their father, and those to whom he had not given any 
means of gaining a livelihood.« 

The law considered that, in the first case, the father being un-
certain, he had endered the natural obligation precarious; that 
in the second, he had sullied the life he had given, and done the 
greatest injury he could do to his children in depriving them of 
their reputation; that in the third, he had rendered insupportable 
a life which had no means of subsistence. The law suspended the 
natural obligation of children, because the father had violated 
his; it looked upon the father and the son as no more than two 
citizens, and determined in respect to them only from civil and 
political views; ever considering that a good republic ought to 
have a particular regard to manners. I am apt to think, that 
Solon's law was a wise regulation in the first two cases, whether 
that in which nature has left the son in ignorance with regard to 
his father, or that in which she even seems to ordain he should 

e In the code of the Visigoths, lib. I I I . 5 U n d e r pain of infamy, another under 
tit. 4, sec. 13. pain of imprisonment. 

f Hippolyte : see the " P h i d r e " of h Plutarch. " L i f e of Solon. 
Racine, act. I V . sc. 2.—Ed. « Ibid., and Gallienus, in exhort. a<1 

art ." cap. viii. 



not own him; but it cannot be approved with respect to the 
third, where the father had only violated a civil institution. 

6.—That the Order of succession or Inheritance depends on 
the Principles of political or civil Law, and not on those of 
the Law of Nature 

The Voconian law ordained that no woman should be left heir-
ess to an estate, not even if she had an only child. Never was 
there a law, says St. Augustine, more unjust.; A formula of Mar-
culfus treats that custom as impious which deprives daughters of 
the right of succeeding to the estate of their fathers.^ Justinian 
gives the appellation of barbarous to the right which the males 
had formerly of succeeding in prejudice to the daughters./ These 
notions proceeded from their having considered the right of chil-
dren to succeed to their father's possessions as a consequence of 
the law of nature; which it is not. 

The law of nature ordains that fathers shall provide for their 
children; but it does not oblige them to make them their heirs 
The division of property, the laws of this division, and the succes-
sion after the death of the person who has had this division can 
be regulated only by the community, and consequently by politi-
cal or civil laws. 

True it is, that a political or civil order frequently demands 
that children should succeed to their father's estate; but it does 
not always make this necessary. 

There may be some reasons given why the laws of our fiefs 
appoint that the eldest of the males, or the nearest relatives of 
the male side, should have all, and the females nothing, and why 
by the laws of the Lombards,»« the sisters, the natural children' 
the other relatives; and, in their default, the treasury might 
share the inheritance with the daughters. 

It was regulated in some of the dynasties of China, that the 
brothers of the emperor should succeed to the throne, and that 
the children should not. If they were willing that the prince 
should have a certain degree of experience, if they feared his be-
ing too young, and if it had become necessary to prevent eunuchs 
from placing children successively on the throne, they might 
very justly establish a like order of succession, and when some 

i i?be i c r £ e sr,ib-iv-
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writers have treated these brothers as usurpers, they have judged 
only by ideas received from the laws of their own countries.« 

According to the custom of Numidia," Desalces, brother of 
Gala, succeeded to the kingdom, not Massinissa, his son. And 
even to this day, among the Arabs in Barbary, where each village 
has its chief, they adhere to this ancient custom, by choosing the 
uncle, or some other relative to succeed./» 

There are monarchies merely elective; and since it is evident 
that the order of succession ought to be derived from the political 
or civil laws, it is for these to decide in what cases it is agreeable 
to reason that the succession be granted to children, and ir. what 
cases it ought to be given to others. 

In countries where polygamy is established, the prince has 
many children; and the number of them is much greater in 
some of these countries than in others. There are states q where 
it is impossible for the people to maintain the children of the king; 
they might therefore make it a law that the crown shall devolve, 
not on the king's children, but on those of his sister. 

A prodigious number of children would expose the state to the 
most dreadful civil wars. The order of succession which gives 
the crown to the children of the sister, the number of whom is not 
larger than those of a prince who has only one wife, must pre-
vent these inconveniences. 

There are people among whom reasons of state, or some 
maxims of religion, have made it necessary that the crown should 
be always fixed in a certain family: hence, in India, proceeds 
the jealousy of their tribes,r and the fear of losing the descent; 
they have there conceived that never to want princes of the blood 
royal, they ought to take the children of the eldest sister of the 
king. 

A genetal maxim: it is an obligation of the law of nature to 
provide for our children; but to make them our successors is an 
obligation of the civil or political law. Hence are derived the dif-
ferent regulations with respect to bastards in the different coun-
tries of the world; these are according to the civil or political 
laws of each country. 

n D u Halde « on the Second Dynas- ^ A n d Mr. £ 
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7.—That we ought not to decide by the Precepts of Religion 
what belongs only to the Law of Nature 

The Abyssinians have a most severe fast of fifty days, which 
weakens them to such a degree, that for a long time they are 
incapable of business: the Turks do not fail to attack them 
after their Lent.* Religion ought, in favor of the natural right 
of self-defence, to set bounds to these customs. 

The Jews were obliged to keep the Sabbath; but it was an in-
stance of great stupidity in this nation not to defend themselves 
when their enemies chose to attack them on this day.< 

Cambyses laying siege to Pelusium, set in the first rank a great 
number of those animals which the Egyptians regarded as sa-
cred ; the consequence was, that the soldiers of the garrison durst 
not molest them. Who does not see that self-defence is a duty 
superior to every precept? 

8.—That we ought not to regulate by the Principles of the 
canon Law Things which should be regulated by those of the 
civil Law 

By the civil law of the Romans « he who took a thing privately 
from a sacred place was punished only for the guilt of theft; by 
the canon law, he was punished for the crime of sacrileges The 
canon law takes cognizance of the place; the civil laws of the 
fact. But to attend only to the place is neither to reflect on the 
nature and definition of a theft, nor on the nature and definition 
of sacrilege. 

As the husband may demand a separation by reason of the 
infidelity of his wife, the wife might formerly demand it, on ac-
count of the infidelity of the husband.«- This custom, contrary 
to a regulation made in the Roman laws,* was introduced into 
the ecclesiastic courts where nothing was regarded but the max-
ims of canon law; and indeed, if we consider marriage as a thing 
merely spiritual, and as relating onlv to the things of another life 
the violation is in both cases the same, but the political and civil 
laws of almost all nations have, with reason, made a distinction 
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between them. They have required from the women a degree of 
reserve and continency, which they have not exacted from the 
men; because in women, a violation of chastity supposes a re-
nunciation of all virtue; because women, by violating the laws 
of marriage, quit the state of their natural dependence; because 
nature has marked the infidelity of women with certain signs; 
and, in fine, because the children of the wife born in adultery 
necessarily belong and are an expense to the husband, while the 
children produced by the adultery of the husband are not the 
wife's, nor are an expense to the wife. 

g—That Things which ought to be regulated by the Principles 
of civil Law can seldom be regulated by those of Religion 

The laws of religion have a greater sublimity; the civil laws 

a greater extent. 
The laws of perfection drawn from religion have more in view 

the goodness of the person that observes them than of the society 
in which they are observed; the civil laws, on the contrary, have 
more in view the moral goodness of men in general than that of 
individuals. 

Thus, venerable as those ideas are which immediately spring 
from religion, they ought not always to serve as a first principle 
to the civil laws; because these have another, the general wel-
fare of society. 

The Romans made regulations among themselves to preserve 
the morals of their women; these were political institutions. 
Upon the establishment of monarchy, they made civil laws on 
this head, and formed them on the principles of their civil gov-
ernment. When the Christian religion became predominant, the 
new laws that were then made had less relation to the general 
rectitude of morals, than to the holiness of marriage; they had 
less regard to the union of the two sexes in a civil than in a 
spiritual state. 

At first, by the Roman law, a husband who brought back 
his wife into his house after she had been found guilty of adul-
tery was punished as an accomplice in her debauch* Justinian, 
from other principles, ordained that during the space of two 
years he might go and take her again out of the monastery.« 

« Leg. n , sec. nit. ff. " ad le*. Juliam a " N o v . " 13«. Col. 9. cap. x. tit. 170. 
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formerly, when a woman, whose husband was gone to war, 
heard no longer any tidings of him, she might easily marry again, 
because she had in her hands the power of making a divorce. 
The law of Constantine obliged the woman to wait four years, 
after which she might send the bill of divorce to the general; and, 
if her husband returned, he could not then charge her with adul-
tery.6 But Justinian decreed, that let the time be never so long 
after the departure of her husband, she should not marry unless, 
by the deposition and oath of the general, she could prove the 
death of her husband.c Justinian had in view the indissolubility 
of marriage; but we may safely say that he had it too much in 
view. He demanded a positive proof when a negative one was 
sufficient; he required a thing extremely difficult to give, an ac-
count of the fate of a man at a great distance, and exposed to so 
many accidents; he presumed a crime, that is, a desertion of the 
husband, when it was so natural to presume his death. He in-
jured the commonwealth, by obliging women to live out of mar-
riage; he injured individuals, by exposing them to a thousand 
dangers. 

The law of Justinian, which ranked among the causes of di-
vorce the consent of the husband and wife to enter into a mon-
astery, was entirely opposite to the principles of the civil laws.d 
It is natural that the causes of divorce should have their origin in 
certain impediments which could not be foreseen before mar-
riage; but this desire of preserving chastity might be foreseen, 
since it is in ourselves. This law favors inconstancy in a state 
which is by its very nature perpetual; it shook the fundamental 
principle of divorce, which permits the dissolution of one mar-
riage only from the hope of another. In short, if we view it in a 
religious light, it is no more than giving victims to God without 
a sacrifice. 

10.—In what Case we ought to follow the civil Law which 
permits, and not the Law of Religion which forbids 

When a religion which prohibits polygamy is introduced into 
? country where it is permitted, we cannot believe (speaking 
only as a politician) that the laws of the country ought to suffer 

fcLeg. 7 " d e repudiis, et judicio de d Auth. quod hodie cod. " de reou-
monb. sublato. d i is . " 

c Auth. hodie quant iscumque cod. " de 
repudiis." 

a man who has many wives to embrace this religion; unless the 
magistrate or the husband should indemnify them, by restoring 
them in some way or other to their civil state. Without this their 
condition would be deplorable; no sooner would they obey the 
laws than they would find themselves deprived of the greatest 
advantages of society. 

II-—That human Courts of Justice should not be regulated by 
the Maxims of those Tribunals which relate to the other Life 

The tribunal of the inquisition, formed by the Christian monks 
on the idea of the tribunal of penitence, is contrary to all good 
policy. It has everywhere met with a general dislike, and must 
have sunk under the oppositions it met with, if those who were 
resolved to establish it had not drawn advantages even from these 
oppositions. 

This tribunal is insupportable in all governments. In mon-
archies, it only makes informers and traitors: in republics, it 
only forms dishonest men; in a despotic state, it is as destructive 
as the government itself. 

12.—The same Subject continued 

It is one abuse of this tribunal, that of two persons accused of 
the same crime, he who denies is condemned to die; and he who 
confesses avoids the punishment. This has its source in mon-
astic ideas, where he who denies seems in a state of impenitence 
and damnation; and he who confesses, in a state of repentance 
and salvation. But a distinction of this kind can have no relation 
to human tribunals. Human justice, which sees only the actions, 
has but one compact with men, namely, that of innocence; di-
vine justice, which sees the thoughts, has two, that of innocence 
and repentance. 

13.—In what Cases, with regard to Marriage, we ought to fol-
low the Laws of Religion; and in what Cases we should fol-
low the civil Laws 

It has happened in all ages and countries, that religion has 
been blended with marriages. When certain things have been 
considered as impure or unlawful, and had nevertheless become 
necessary, they were obliged to call in religion to legitimate in 
the one case, and to reprove in others. 



On the other hand, as marriage is of all human actions that in 
which society is most interested, it became proper that this 
should be regulated by the civil laws. 

Everything which relates to the nature of marriage, its form 
the manner of contracting it, the fruitfulness it occasions, which 
has made all nations consider it as the object of a particular bene-
diction, a benediction which, not being always annexed to it, is 
supposed to depend on certain superior graces; all this is within 
fhe resort of religion. 

The consequences of this union with regard to property, the 
reciprocal advantages, everything which has a relation to the 
new family, to that from which it sprang, and to that which is ex-
pected to arise; all this relates to the civil laws. 

As one of the great objects of marriage is to take away that 
uncertainty which attends unlawful conjunctions, religion here 
stamps its seal, and the civil laws join theirs to it, to the end that 
it may be as authentic as possible. Thus, besides the conditions 
required by religion to make a marriage valid, the civil laws may 
still exact others. 

The civil laws receive this power from their being additional 
obligations, and not contradictory ones. The law of religion in-
sists upon certain ceremonies, the civil laws on the consent of 
fathers; in this case, they demand something more than that of 
religion, but they demand nothing contrary to it. 

It follows hence, that the religious law must decide wheth-
er the bond be indissoluble or not; for if the laws of religion 
had made the bond indissoluble, and the civil laws had de-
clared it might be broken, they would be contradictory to each 
other. 

Sometimes the regulations made by the civil laws with respect 
to marriage, are not absolutely necessary; such are those estab-
lished by the laws, which, instead of annulling the marriage, only 
punish those who contract it. 

Among the Romans, the Papian law declared those marriages 
illegal which had been prohibited, and yet only subjected them to 
a penalty; e but a senatus-consultum, made at the instance of the 
Emperor Marcus Antoninus, declared them void; there then no 
longer subsisted any such thing as a marriage, wife, dowry, or 

s a j d o n , h i s su,b" re, l a t ion t h e y bear to the number of 
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husband/ The civil laws determine according to circumstances: 
sometimes they are most attentive to repair the evil; at others, 
to prevent it. 

1 4 . — I n what instances Marriages between Relatives shall be 
regulated by the Laws of Nature: and in what instances by 
the civil Laws 

With regard to the prohibition of marriage between relatives, 
it is a thing extremely delicate to fix exactly the point at which 
the laws of nature stop and where the civil laws begin. For this 
purpose we must establish some principles. 

The marriage of the son with the mother confounds the state 
of things: the son ought to have an unlimited respect for his 
mother, the wife an unlimited respect for her husband; therefore 
the marriage of the mother to her son would subvert the natural 
state of both. 

Besides, nature has forwarded in women the time in which 
they are able to have children, but has retarded it in men; and, 
for the same reason, women sooner lose this ability and men later. 
If the marriage between the mother and the son were permitted, 
it would almost always be the case that when the husband was 
capable of entering into the views of nature, the wife would be 
incapable. 

The marriage between the father and the daughter is contrary 
to nature, as well as the other; but it is not less contrary, because 
it has not these two obstacles. Thus, the Tartars, who may 
marry their daughters^ never marry their mothers, as we see in 
the accounts we have of that nation.'« 

It has ever been the natural duty of fathers to watch over the 
chastity of their children. Intrusted with the care of their educa-
tion, they are obliged to preserve the body in the greatest perfec-
tion, and the mind from the least corruption; to encourage what-
ever has a tendency to inspire them with virtuous desires, and to 
nourish a becoming tenderness. Fathers, always employed in 
preserving the morals of their children, must have a natural aver-
sion to everything that can render them corrupt. Marriage, you 

f See law 16. ff. " de ritu nuptia- bassy stopped in a certain place to 
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will say, is not a corruption; but before marriage they must 
speak, they must make their persons beloved, they must seduce; 
it is this seduction which ought to inspire us with horror. 

There should be therefore an insurmountable barrier between 
those who ought to give the education, and those who are to re-
ceive it, in order to prevent every kind of corruption, even though 
the motive be lawful. W h y do fathers so carefully deprive those 
who are to marry their daughters of their company and famil-
iarity? 

The horror that arises against the incest of the brother with 
the sister should proceed from the same source. The desire of 
fathers and mothers to preserve the morals of their children and 
families untainted is sufficient to inspire their offspring with a de-
testation of everything that can lead to the union of the two sexes. 

The prohibition of marriage between cousins-german has the 
same origin. In the early ages, that is, in the times of innocence; 
in the ages when luxury was unknown it was customary for chil-
dren i upon their marriage not to remove from their parents, but 
settle in the same house; as a small habitation was at that time 
sufficient for a large family; the children of two brothers, or 
cousins-german,;' were considered both by others and themselves 
as brothers. The estrangement then between the brothers and 
sisters as to marriage subsisted also between the cousins-german.fc 
These principles are so strong and so natural that they have had 
their influence almost over all the earth, independently of any 
communication. It was not the Romans who taught the inhabi-
tants of Formosa,' that the marriage of relatives of the fourth de-
gree was incestuous; it was not the Romans that communicated 
this sentiment to the Arabs;»' it was not they who taught it to 
the inhabitants of the Maldivian islands.« 

But if some nations have not rejected marriages between fath-
ers and children, sisters and brothers, we have seen in the first 
book, that intelligent beings do always follow the law of nature. 
Who could have imagined it! Religious ideas have frequently 

i It was thus among the ancient Ro-
wans. 

j A m o n g the Romans they had the 
same name; the cousins-german were 
called brothers. 

k It was thus at Rome in the first ages, 
till the people made a law to permit 
them; they were willing to favor a man 
extremely popular, who had married his 
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made men fall into these mistakes. If the Assyrians and the Per-
sians married their mothers, the first were influenced by a relig-
ious respect for Semiramis, and the second did it because the re-
ligion of Zoroaster gave a preference to these marriages.*» If 
the Egyptians married their sisters, it proceeded from the wild-
ness of the Egyptian religion, which consecrated these marriages 
in honor of Isis. As the spirit of religion leads us to attempt 
whatever is great and difficult, we cannot infer that a thing is nat-
ural from its being consecrated by a false religion. 

The principle which informs us that marriages between fathers 
and children, between brothers and sisters, are prohibited in 
order to preserve natural modesty in families will help us to the 
discovery of those marriages that are forbidden by the law of 
nature, and of those which can be so only by the civil law. 

As children dwell, or are supposed to dwell in their father's 
house, and consequently the son-in-law with the mother-in-law, 
the father-in-law with the daughter-in-law, or wife's daughter, 
the marriage between them is forbidden by the law of nature. In 
this case the resemblance has the same effect as the reality, be-
cause it springs from the same cause; the civil law neither can, 
nor ought to permit these marriages. 

There are nations, as we have already observed, among whom 
cousins-german are considered as brothers, because they com-
monly dwell in the same house; there are others where this cus-
tom is not known. Among the first the marriage of cousins-ger-
man ought to be regarded as contrary to nature; not so among 
the others. 

But the laws of nature cannot be local. Therefore, when these 
marriages are forbidden or permitted, they are, according to the 
circumstances, permitted or forbidden by a civil law. 

It is not a necessary custom for the brother-in-law and the 
sister-in-law to dwell in the same house. The marriage between 
them is not then prohibited to preserve chastity in the family; 
and the law which forbids or permits it is not a law of nature, but 
a civil law, regulated by circumstances and dependent on the cus-
toms of each country: these are cases in which the laws depend 
on the morals, or customs of the inhabitants. 

The civil laws forbid marriages when by the customs received 

o T h e y were considered as more hon- q u * pertinet ad pracepta decalogi." 
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in a certain country they are found to be in the same circum-
stances as those forbidden by the law of nature; and they permit 
them when this is not the case. The prohibitions of the laws of 
nature are invariable, because the thing on which they depend is 
invariable; the father, the mother, and the children necessarily 
dwell in the same house. But the prohibitions of the civil laws 
are accidental, because they depend on an accidental circum-
stance, cousins-german and others dwelling in the house by acci-
dent. 

This explains why the laws of Moses, those of the Egyptians,/" 
and of many other nations permitted the marriage of the brother-
in-law with the sister-in-law; whilst these very marriages were 
disallowed by other nations. 

In the Indies they have a very natural reason for admitting 
this sort of marriages. The uncle is there considered as the 
father and is obliged to maintain and educate his nephew as if 
he were his own child; this proceeds from the disposition of this 
people, which is good-natured and full of humanity. This law or 
this custom has produced another; if a husband has lost his wife, 
he does not fail to marry her sister: q which is extremely natural^ 
for his new consort becomes the mother of her sister's children, 
and not a cruel step-mother. 

IS-—That we should not regulate by the Principles of political 
Laws those Things which depend on th. Principles of civil 
Law 

As men have given up their natural independence to live under 
political laws, they have given up the natural community of 
goods to live under civil laws. 

By the first, they acquired liberty; by the second, property. 
We should not decide by the laws of liberty, which, as we have 
already said, is only the government of the community, what 
ought to be decided by the laws concerning property. * It is a 
paralogism to say, that the good of the individual should give 
way to that of the public; this can never take place, except when 
the government of the community, or, in other words, the liberty 
of the subject is concerned; this does not affect such cases as re-
late to private property, because the public good consists in every-

8, of the Code " de incestis q " E d i f v i n e Letters " ^th et mutihbus nuptiis. ' v -c-auymg set ters , 4th, 403. 

one's having his property, which was given him by the civil laws, 
invariably preserved. 

Cicero maintains, that the Agrarian laws were unjust; because 
the community was established with no other view than that 
everyone might be able to preserve his property. 

Let us, therefore, lay down a certain maxim, that whenever the 
public good happens to be the matter in question, it is not for 
the advantage of the public to deprive an individual of his prop-
erty, or even to retrench the least part of it by a law, or a po-
litical regulation. In this case we should follow the rigor of the 
civil law, which is the palladium of property. 

Thus when the public has occasion for the estate of an individ-
ual, it ought never to act by the rigor of political law; it is here 
that the civil law ought to triumph, which, with the eyes of a 
mother, regards every individual as the whole community. 

If the political magistrate would erect a public edifice, or make 
a new road, he must indemnify those who are injured by it; the 
public is in this respect like an individual who treats with an in-
dividual. It is fully enough that it can oblige a citizen to sell his 
inheritance, and that it can strip him of the great privilege, which 
he holds from the civil law, of not being forced to alienate his 
possessions. 

After the nations which subverted the Roman Empire had 
abused their very conquests, the spirit of liberty called them back 
to that of equity. They exercised the most barbarous laws with 
moderation: and if any one should doubt the truth of this, they 
need only read Beaumanoir's admirable work on jurisprudence, 
written in the twelfth century. 

They mended the highways in his time as we do at present. 
He says, that when a highway could not be repaired, they made 
a new one as near the old as possible; but indemnified the pro-
prietors at the expense of those who reaped any advantage from 
the road.r They determined at that time by the civil law; in our 
days, we determine by the law of politics. 

r' T h e lord appointed collectors to by the count, and the clergy to the 
receive the toll from the peasant, the bishop."—Beaumanoir, chap. x x u . 
gentlemen were obliged to contribute 



16.—That we ought not to decide by the Rules of the civil Law 
when it is proper to decide by those of the political Law 

Most difficulties on this subject may be easily solved by not 
confounding the rules derived from property with those which 
spring from liberty. 

Is the demesne of a state or government alienable, or is it not? 
This question ought to be decided by the political law, and not by 
the civil. It ought not to be decided by the civil law, because 
it is as necessary that there should be demesnes for the subsist-
ence of a state, as that the state should have civil laws to regulate 
the disposal of property. 

If then they alienate the demesne, the state will be forced to 
make a new fund for another. But this expedient overturns the 
political government, because, by the nature of the thing, for 
every demesne that shall be established, the subjert will always 
be obliged to pay more, and the sovereign to receive less; in a 
word, the demesne is necessary, and the alienation is not. 

The order of succession is, in monarchies, founded on the wel-
fare of the state; this makes it necessary that such an order 
should be fixed to avoid the misfortunes, which I have said must 
arise in a despotic kingdom, where all is uncertain, because all is 
arbitrary. 

The order of succession is not fixed for the sake of the reign-
ing family; but because it is the interest of the state that it 
should have a reigning family. The law which regulates the suc-
cession of individuals is a civil law, whose view is the interest 
of individuals; that which regulates the succession to monarchy is 
a political law, which has in view the welfare and preservation of 
the kingdom. 

It follows hence, that when the political law has established an 
order of succession in government, and this order is at an end, it 
is absurd to reclaim the succession in virtue of the civil law of 
any nation whatsoever. One particular society does not make 
laws for another society. The civil laws of the Romans are no 
more applicable than any other civil laws. They themselves did 
not make use of them when they proceeded against kings; and 
the maxims by which they judged kings are so abominable, that 
they ought never to be revived. 

It follows also hence, that when the political law has obliged 

a family to renounce the succession, it is absurd to insist upon 
the restitutions drawn from the civil law. Restitutions are in the 
law, and may be good against those who live in the law: but 
they are not proper for such as have been raised up for the law, 
and who live for the law. 

It is ridiculous to pretend to decide the rights of kingdoms, of 
nations, and of the whole globe by the same maxims on which 
(to make use of an expression of Cicero) * we should determine 
the right of a gutter between individuals. 

17.—The same Subject continued 

Ostracism ought to be examined by the rules of politics, and 
not by those of the civil law; and so far is this custom from ren-
dering a popular government odious, that it is, on the contrary, 
extremely well adapted to prove its lenity. We should be sensi-
ble of this ourselves, if, while banishment is always considered 
among us as a penalty, we are able to separate the idea of ostra-
cism from that of punishment. 

Aristotle < tells us, it is universally allowed, that this practice 
has something in it both humane and popular. If in those times 
and places where this sentence was executed they found noth-
ing in it that appeared odious; is it for us who see things at such 
a distance to think otherwise than the accuser, the judges and the 
accused themselves? 

And if we consider that this judgment of the people loaded 
the person with glory on whom it was passed; that when at 
Athens it fell upon a man without merit,« from that very moment 
they ceased to use it; v we shall find that numbers of people have 
obtained a false idea of it; for it was an admirable law that could 
prevent the ill consequences which the glory of a citizen might 
produce by loading him with new glory. 

18.—That it is necessary to inquire whether the Laws which 
seem contradictory are of the same Class 

At Rome the husband was permitted to lend his wife to an-
other. Plutarch tells us this in express terms.«' We know that 

i L i b I " of L a w s . " f It was found opposite to the spirit 
/ " R e p u b . " lib. I I I . cap. xiii. of the legislator. 
u Hyperbolus. See Plutarch, " L i fe n- Plutarch in his comparison be-

of A n s t i d e s . " tween Lycurgus and Numa. ' 



Cato lent his wife to Hortensius,* and Cato was not a man to 
violate the laws of his country. 

On the other hand, a husband who suffered his wife to be de-
bauched, who did not bring her to justice, or who took her again 
after her condemnation was punished.? These laws seem to 
contradict each other, and yet are not contradictory. The law 
which permitted a Roman to lend his wife was visibly a Lace-
daemonian institution, established with a view of giving the re-
public children of a good species, if I may be allowed the term; 
the other had in view the preservation of morals. The first was 
a law of politics, the second a civil law. 

19.—That we should not decide those Things by the civil Law 
which ought to be decided by domestic Laws 

The law of the Visigoths enjoins that the slaves of the house 
shall be obliged to bind the man and woman they surprise in 
adultery, and to present them to the husband and to the judge; * 
a terrible law, which puts into the hands of such mean persons, 
the care of public, domestic, and private vengeance! 

This law can be nowhere proper but in the seraglios of the 
East, where the slave who has the charge of the inclosure is 
deemed an accomplice upon the discovery of the least infidelity. 
He seizes the criminals, not so much with a view to bring them 
to justice, as to do justice to himself, and to obtain a scrutiny 
into the circumstances of the action, in order to remove the sus-
picion of his negligence. 

But, in countries where women are not guarded, it is ridicu-
lous to subject those who govern the family to the inquisition of 
their slaves. 

The inquisition may, in certain cases, be at the most a particu-
lar domestic regulation, but never a civil law. 

20.—That we ought not to decide by the Principles of the civil 
Laws those Things which belong to the Law of Nations 

Liberty consists principally in not being forced to do a thing, 
where the laws do not oblige: people are in this state only as 
they are governed by civil laws; and because they live under 
those civil laws, they are free. 

x Plutarch, " L i fe of Cato." 2 Law of the Visigoths, lib. I I I . tit 
v L e g . 11. sec. ult. B. " ad leg. Jul. de 4. sec. 6. 

aaulteriis." 

It follows hence, that princes who live not among themselves 
under civil laws are not free; they are governed by force; they 
may continually force, or be forced. Hence it follows, that 
treaties made by force are as obligatory as those made by free 
consent. When we, who live under civil laws, are, contrary to 
law, constrained to enter into a contract we may, by the assist-
ance of the law, recover from the effects of violence: but a prince, 
who is always in that state in which he forces, or is forced, can-
not complain of a treaty which he has been compelled to sign. 
This would be to complain of his natural state; it would seem as 
if he would be a prince with respect to other princes, and as if 
other princes should be subjects with respect to him ; that is, it 
would be contrary to the nature of things. 

21.—That we should not decide by political Laws Things 
which belong to the Law of Nations 

Political laws demand that every man be subject to the natural 
and civil courts of the country where he resides, and to the cen-
sure of the sovereign. 

The law of nations requires that princes shall send ambassa-
dors; and a reason drawn from the nature of things does not 
permit these ambassadors to depend either on the sovereign to 
whom they are sent, or on his tribunals. They are the voice of 
the prince who sends them, and this voice ought to be free; no 
obstacle should hinder the execution of their office: they may 
frequently offend, because they speak for a man entirely inde-
pendent; they might be wrongfully accused, if they were 
liable to be punished for crimes; if they could be arrested 
arrested for debts, these might be forged. Thus a prince, who 
has naturally a bold and enterprising spirit, would speak by the 
mouth of a man who had everything to fear. We must then be 
guided, with respect to ambassadors, by reasons drawn from the 
law of nations, and not by those derived from political law. But 
if they make an ill use of their representative character, a stop 
may be put to it by sending them back. They may even be ac-
cused before their master, who becomes either their judge or 
their accomplice. 



22.—The unhappy state of the Ynca Atkualpa 

The principles we have just been establishing were cruelly 
violated by the Spaniards. The Ynca Athualpa a could not be 
tried by the law of nations: they tried him by political and civil 
laws; they accused him for putting to death some of his own sub-
jects, for having many wives, etc., and to fill up the measure of 
their stupidity, they condemned him, not by the political and 
civil laws of his own country, but by the political and civil laws 
of theirs. 

23-—That when, by some Circumstance, the political Law be-
comes destructive to the State, we ought to decide on such 
a political Law as will preserve it, which sometimes becomes 
a Law of Nations 

When that political law which has established in the kingdom a 
certain order of succession becomes destructive to the body po-
litic for whose sake it was established, there is not the least room 
to doubt but another political law may be made to change this 
order; and so far would this law be from opposing the first that 
it would in the main be entirely conformable to it, since both 
would depend on this principle, that the safety of the people is 
the supreme law. 

I have said,i> that a great state becoming accessory to another 
is itself weakened, and even weakens the principal. We know 
that it is for the interest of the state to have the supreme magis-
trate within itself, that the public revenues be well administered, 
and that its specie be not sent abroad to enrich another country. 
It is of importance that he who is to govern has not imbibed for-
eign maxims; these are less agreeable than those already estab-
lished. Besides, men have an extravagant fondness for their own 
laws and customs: these constitute the happiness of every com-
munity; and, as we learn from the histories of all nations, are 
rarely changed without violent, commotions and a great effu-
sion of blood. 

It follows hence, that if a great state has for its heir the posses-
sor of a great state, the former may reasonably exclude him, be-
cause a change in the order of succession must be of service to 

a See Garcilaso de la V e g a p. chap, iv., v. vi., and vi i . ; and book X . 
b See book V. chap, x i v . ; book V I I I . chap. ix. and x. 

chap, xvi . ; 17, 18, 19, and 20, book I X . 

both countries. Thus a law of Russia, made in the beginning of 
the reign of Elizabeth, most wisely excluded from the possession 
of the crown every heir who possessed another monarchy; thus 
the law of Portugal disqualifies every stranger who lays claim to 
the crown by right of blood. 

But if a nation may exclude, it may with greater reason be al-
lowed a right to oblige a prince to renounce. If the people fear 
that a certain marriage will be attended with such consequences 
as shall rob the nation of its independence, or dismember some 
of its provinces, it may very justly oblige the contractors and 
their descendants to renounce all right over them; while he who 
renounces, and those to whose prejudice he renounces, have the 
less reason to complain, as the state might originally have made 
a law to exclude them. 

24.—That the Regulations of the Police are of a different Class 
from other civil Laws 

There are criminals whom the magistrate punishes, there are 
others whom he reproves. The former are subject to the power 
of the law, the latter to his authority: those are cut off from so-
ciety ; these they oblige to live according to the rules of society. 

In the exercise of the police, it is rather the magistarte who 
punishes, than the law; in the sentence passed on crimes, it is 
rather the law which punishes, than the magistrate. The busi-
ness of the police consists in affairs which arise every instant, and 
are commonly of a trifling nature: there is then but litttle need 
of formalties. The actions of the police are quick; they are exer-
cised over things which return every day: it would be therefore 
improper for it to inflict severe punishments. It is continually 
employed about minute particulars; great examples are there-
fore not designed for its purpose. It is governed rather by regu-
lations than laws; those who are subject to its jurisdiction are in-
cessantly under the eye of the magistrate: it is therefore his fault 
if they fall into excess. Thus we ought not to confound a fla-
grant violation of the laws, with a simple breach of the police; 
these things are of a different order. 

Hence it follows, that the laws of an Italian republic,* where 
bearing fire-arms is punished as a capital crime and where it is 

c Venice. 



not more fatal to make an ill use of them than to carry them, is 
not agreeable to the nature of things. 

It follows, moreover, that the applauded action of that em-
peror, who caused a baker to be impaled whom he found guilty 
of a fraud, was the action of a ruler who knew not how to be 
just without committing an outrage on justice. 

25.—That we should not follow the general Disposition of the 
civil Law, in things which ought to be subject to particular 
Rules drawn from their own Nature 

Is it a good law that all civil obligations passed between sailors 
in a ship in the course of a voyage should be null? Francis 
Pirard tells us d that, in his time, it was not observed by the 
Portuguese, though it was by the French. Men who are to-
gether only for a short time, who have no wants, since they are 
provided for by the prince, who have only one object in view, 
that of their voyage, who are no longer in society, but are only 
the inhabitants of a ship, ought not to contract obligations that 
were never introduced but to support the burden of civil society. 

In the same spirit was the law of the Rhodians made at a time 
when they always followed the coasts; it ordained that those 
who during a tempest stayed in a vessel should have ship and 
cargo, and those who quitted it should have nothing. 

d Chap. xiv. p. ia. 
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BOOK XXVII 

i—Of the Origin and Revolutions of the Roman Laws on 
Successions 

TH I S affair derives its establishment from the most dis-
tant antiquity, and to penetrate to its foundation, per-
mit me to search among the first laws of the Romans 

for what, I believe, nobody yet has been so happy as to dis-
cover. • i , • 

We know that Romulus a divided the land of his little king-
dom among his subjects; it seems to me that hence the laws 
of Rome on successions were derived. 

The law of the division of lands made it necessary, that the 
property of one family should not pass into another: hence it 
followed, that there were but two orders of heirs established 
by law, the children and all the descendants that lived under 
the power of the father, whom they called sui hceredes, or his 
natural heirs; and, in their default, the nearest relatives on the 
male side, whom they called agnati.b 

It followed likewise, that the relatives on the female side, 
whom they called cognati, ought not to succeed; they would 
have conveyed the estate into another family, which was not 
allowed. 

Thence also it followed, that the children ought not to suc-
ceed to the mother, nor the mother to her children; for this 
might carry the estate of one family into another. Thus we 
see them excluded by the law of the Twelve Tables: c it called 
none to the succession but the agnati, and there was no agna-
tion between the son and the mother. 

But it was indifferent whether the suus hares, or, in default of 
such, the nearest by agnation, was male or female; because, 

a Dionys. Halicar. lib. I I . c . i i i . Plu- law of the Twelve T a b l e s " in Ulpian. 

L ™ u s C ° m P a r i S ° n b e , W e e " ' the Frag, of Ulpian." sec. 8 
r - X s t si intestato mnritur eui suus tit * 6 . " I n « . 3 . " >n pr*m,o ad 

hseres nec extabit, agnatus proximus S. C. 1 ertullianum. 
familiam habeto." " Fragment of the 
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as the relatives on the mother's side could not succeed, though 
a woman who was an heiress should happen to marry, yet the 
estate always returned into the family whence it came. On this 
account, the law of the Twelve Tables does not distinguish, 
whether the person who succeeded was male or female.d 

This was the cause, that though the grandchildren by the 
son succeeded to the grandfather, the grandchildren by the 
daughter did not succeed; for, to prevent the estate from pass-
ing into another family, the agnati were preferred to them. 
Hence the daughter, and not her children, succeeded to the 
father.« 

Thus among the primitive Romans, the women succeeded, 
when this was agreeable to the law of the division of lands, and 
they did not succeed, when this might suffer by it. 

Such were the laws of succession among the primitive Ro-
mans ; and as these had a natural dependence on the constitu-
tion, and were derived from the division of lands, it is easy to 
perceive that they had not a foreign origin, and were not of 
the number of those brought into the republic by the deputies 
sent into the cities of Greece. 

Dionysius Halicarnassus tells us f that Servius Tullius, find-
ing the laws of Romulus and Numa on the division of lands 
abolished, restored them, and made new ones to give the old 
a greater weight. We cannot, therefore, doubt but that the 
laws we have been speaking of, made in consequence of this 
division, were the work of these three Roman legislators. 

The order of succession having been established in conse-
quence of a political law, no citizen was allowed to break in 
upon it by his private will; that is, in the first ages of Rome 
he had not the power of making a testament. Yet it would 
have been hard to deprive him, in his last moments, of the 
friendly commerce of kind and beneficent actions. 

They therefore found a method of reconciling, in this respect, 
the laws with the desires of the individual. He was permitted 
to dispose of his substance in an assembly of the people; and 
thus every testament was, in some sort, an act of the legislative 
power. 

The law of the Twelve Tables permitted the person who 

d Paulus, lib. I V . sent . tit. 8, sec. 3. t L ib . I V . p. 276. 
e " I n s t . " tit. l ib. I I I . 

made his will to choose which citizen he pleased for his heir. 
The reason that induced the Roman laws so strictly to restrain 
the number of those who might succeed ab intestato was the law 
of the division of lands; and the reason why they extended so 
widely the power of the testator was, that as the father might 
sell his children,? he might with greater reason deprive them 
of his substance. These were, therefore, different effects, since 
they flowed from different principles; and such is, in this re-
spect, the spirit of the Roman laws. 

The ancient laws of Athens did not suffer a citizen to make 
a will. Solon permitted it, with an exception to those who had 
children; h and the legislators of Rome, filled with the idea of 
paternal power, allowed the making a will even to the prejudice 
of their children. It must be confessed that the ancient laws of 
Athens were more consistent than those of Rome. The in-
definite permission of making a will which had been granted to 
the Romans, ruined little by little the political regulation on 
the division of lands; it was the principal thing that intro-
duced the fatal difference between riches and poverty: many 
shares were united in the same person; some citizens had too 
much, and a multitude of others had nothing. Thus the people 
being continually deprived of their shares were incessantly call-
ing out for a new distribution of lands. They demanded it in 
an age when the frugality, the parsimony, and the poverty of 
the Romans were their distinguishing characteristics; as well 
as at a time when their luxury had become still more astonish-
ing. 

Testaments being properly a law made in the assembly of 
the people, those who were in the army were thereby deprived 
of a testamentary power. The people, therefore, gave the 
soldiers the privilege of making before their companions« the 
dispositions which should have been made before them./ 

The great assembly of the people met but twice a year; be-
sides, both the people and the affairs brought before them were 

I Dionysius Halicarnassus proves, by 
aw of Numa, that the law which per-

mitted a father to sell his son three 
times was made by Romulus, and not 
by the Decemvirs .—Lib. I I . 

h See Plutarrh's " Life of Solon." 
«This testament, called " i n pro-

cinctu." was different from that which 
they styled military, which was estab-

lished only by the constitutions of the 
emperors. Leg. 1 ff. " de militari testa-
mento." This was one of the artifices 
by which they cajoled the soldiers. 

/ This testament was not in writing, 
and it was without formality, " sine libra 
et tabulis," as Cicero says, lib. I. " de 
Oratore." 



increased; they, therefore, judged it convenient to permit all 
the citizens to make their will before some Roman citizens oi 
ripe age, who were to represent the body of the people; k they 
took five citizens,' in whose presence the inheritor purchased 
his family, that is, his inheritance, of the testator; m another 
citizen brought a pair of scales to weigh the value; for the 
Romans, as yet, had no money.« 

To all appearance these five citizens were to represent the 
five classes of the people; and they set no value on the sixth, 
as being composed of men who had no property. 

VVe ought not to say, with Justinian, that these scales were 
merely imaginary; they became, indeed, imaginary in time, 
but were not so originally. Most of the laws, which afterwards 
regulated wills, were built on the reality of these scales: we 
find sufficient proof of this in the fragments of Ulpian.* The 
deaf, the dumb, the prodigal, could not make a will: the deaf, 
because he could not hear the words of the buyer of the in-
heritance; the dumb, because he could not pronounce the 
terms of nomination ; the prodigal, because as he was excluded 
from the management of all affairs, he could not sell his inher-
itance. I omit any further examples. 

Wills being made in the assembly of the people were rather 
the acts of political than of civil laws, a public rather than a 
private right; whence it followed, that the father while his son 
was under his authority could not give him leave to make a 
will. 

Among most nations, wills are not subject to greater for-
malities than ordinary contracts; because both the one and 
the other are only expressions of the will of him who makes the 
contract, and both are equally a private right. But among the 
Romans, where testaments were derived from the public law 
they were attended with much greater formalities than other 
affairs ;o and this is still the case in those provinces of France 
which are governed by the Roman law. 

Testaments being, as I have said, a law of the people, they 
ought to be made with the force of a command, and in such 

k " Inst i t . " lib. I I . tit. io, sec. i . 
Aulus Gellius, lib. X V . cap. xxvi i . 
T h e y called this form of testament " per 
a-* et l ibram." 

I Ulpian, tit. io. sec. 2. 
m Theoph. " I n s t . " lib. I I . tit. 10. 

n T. L i v y , lib. I V . " nondum argentom 
signatum erat." H e speaks of the time 
of the siege of Vei i . 

* Tit . 20. sec. 13. 
o " Inst i t . " lib. I I . tit. 10, sec. 1. 

terms as are called direct and imperative./" Hence a rule was 
formed, that they could neither give nor transmit an inheri-
tance without making use of the imperative words: whence it 
followed, that they might very justly in certain cases make a 
substitution; Q and ordain, that the inheritance should pass to 
another heir; but that they could never make a fiduciary be-
quest,»- that is, charge any one in terms of entreaty to restore an 
inheritance, or a part of it, to another. 

When the father neither instituted his son his heir, nor dis-
inherited him, the will was annulled; but it was valid though 
he did not disinherit his daughter, nor institute her his heiress. 
The reason is plain : when he neither instituted nor disinherited 
his son, he did an injury to his grandson, who might have suc-
ceeded ab intestato to his father; but in neither instituting nor 
disinheriting his daughter, he did no injury to his daughter's 
children, who could not succeed ab intestato to their mother, 
because they were neither sui hceredes, nor agnati.s 

The laws of the ancient Romans concerning successions, be-
ing formed with the same spirit which dictated the division of 
lands, did not sufficiently restrain the riches of women; thus a 
door was left open to luxury, which is always inseparable from 
this sort of opulence. Between the second and third Punic 
wars, they began to perceive the evil and made the Voconian 
law; t but as they were induced to this by the most important 
considerations; as but few monuments have reached us, that 
take notice of this law, and as it has hitherto been spoken of 
in a most confused manner, T shall endeavor to clear it up. 

Cicero has preserved a fragment, which forbids the institut-
ing a woman an heiress, whether she was married or unmar-
ried.« 

The epitome of Livy, where he speaks of this law, says no 
more: v it appears from Cicero w and St. Augustin,* that the 

p Let Titus be my heir 
q Vulgar, pupillary, and exemplary. 
r Augustus, for particular reasons, 

first began to authorize the fiduciary be-
quest, which, in the Roman law. was 
called " fidei commissutn." " Instit. 
lib. 11, tit. 23, " in pnemio." 

s " Ad liberos matris intestat* hxredit 
a s , " leg. 12 Tab. . " non pertinebat, quia, 
fceminie suos haeredes non habent. 
Ulpian, " F r a g . " tit. 26. sec. 7. 

I It was proposed by Quintus Vo-
conius. Tribune of the people. See 

Cicero's " Second Oration against 
Verres . " I n the " Epitome " of T . L i v y . 
lib. X L L . we should read Voconius, 
instead of Voluminus. 

« " Sanxit . . . ne quis h^redem 
virginem neve mulierem faceret ."— 
Cicero's " Second Oration against Ver-
res." 

t> " L e g e m tulit, ne quis haeredem 
mulierem institueret."—Lib. I V . 

w " Second Oration against V e r r e s . " 
* " Of the City of G o d , " lib. I I I . 



daughter, though an only child, was comprehended in the pro-
hibition. 

Cato, the elder, contributed all in his power to get this law 
passed.? Aulus Gellius cites a fragment of a speech,* which 
he made on this occasion. By preventing the succession of 
women, his intent was to take away the source of luxury; as by 
undertaking the defence of the Oppian law, he intended to put 
a stop to luxury itself. 

In the Institutes of Justinian a and Theophilus,£ mention is 
made of a chapter of the Voconian law which limits the power 
of bequeathing. In reading these authors, everybody would 
imagine that this chapter was made to prevent the inheritance 
from being so exhausted by legacies as to render it unworthy 
of the heir's acceptance. But this was not the spirit of the Vo-
conian law. We have just seen, that they had in view the 
hindering women from inheriting an estate. The article of 
this law, which set bounds to the power of bequeathing, entered 
into this view: for if people had been possessed of the liberty 
to bequeath as much as they pleased, the women might have 
received as legacies what they could not receive by succession. 

The Voconian law was made to hinder the women from 
growing too wealthy; for this end it was necessary to deprive 
them of large inheritances, and not of such as were incapable 
of supporting luxury. The law fixed a certain sum to be given 
to the women whom it deprived of the succession. Cicero,<" 
from whom we have this particular, does not tell us what was 
the sum; but by Dio we are informed it was a hundred thou-
sand sesterces.^ 

The Voconian law was made to regulate opulence, not to 
lay a restraint upon poverty; hence Cicero e informs us that 
it related only to those whose names were registered in the cen-
sors' books. 

This furnished a pretence for eluding the law: it is well 
known that the Romans were extremely fond of set forms; 
and we have already taken notice, that it was the spirit of the 

s L i b P X ° X V r T ° L n i Y / , i b " X L " u l " C u m , e * e V o c o n i a mulieribus pro-
a Instit lib" II?" tit „ h 'heretur, n e q u a m a j o r e m centum 
6 Ibid 2 2 - ^d'ire " - L " b m L X V I h l r e d i t a , e m p o s s e t 

n n a ' m N ^ f « C , ? i n ! t P ' V S F a , d , i a c d a n d u m ^ ' . - " ' Q u i ¿ e n s u f e s s e t . " - " Second O r a 
venire " n * fi V " V o c o n i a per- tion against Verres . " 
venire. — De finibus boni et mal i , lib. 

republic to follow the letter of the law. There were fathers 
who would not give in their names to be enrolled by the Cen-
sors, because they would have it in their power to leave the suc-
cession to a daughter: and the pretors determined that this 
was no violation of the Voconian law since it was not contrary 
to the letter of it. 

One Anius Asellus had appointed his daughter his sole heir 
and executrix. He had a right to make this disposition, says 
Cicero ; f he was not restrained by the Voconian law, since he 
was not included in the census. Verres, during the time of his 
pretorship, had deprived Anius's daughter of the succession; 
and Cicero maintains that Verres had been bribed, otherwise 
he would not have annulled a disposition which all the other 
pretors had confirmed. 

What kind of citizens then must those have been, who were 
not registered in the census in which all the freemen of Rome 
were included? According to the institution of Servius Tul-
lius, mentioned by Dionysius of Halicarnassus,g every citizen 
not enrolled in the census became a slave ; even Cicero himself 
observes,'» that such a man forfeited his liberty, and the same 
thing is affirmed by Zonaras. There must have been, there-
fore, a difference between not being in the census according 
to the spirit of the Voconian law, and not being in it according 
to the spirit of Servius Tullius's institutions. 

They whose names were not registered in the first five 
classes,«' in which the inhabitants ranked in proportion to their 
fortunes, were not comprised in the census according to the 
spirit of the Voconian law : they who were not enrolled in one 
of these six classes, or who were not ranked by the Censors 
among such as were called ararii, were not included in the 
census according to the spirit of Servius's institutions. Such 
was the force of nature, that to elude the Voconian law fathers 
submitted to the disgrace of being confounded in the sixth 
class with the proletarii and capite censi, or perhaps to have their 
names entered in the Carites tabulœ.i 

We have elsewhere observed that the Roman laws did not 
admit of fiduciary bequests. The hopes of evading the Vo-

f " Census non erat ."—Ibid. 
g L ib . I V . . „ . „ 
h I n " Oratione pro Cstcina. 
• These five classes were so consider-

able, that authors sometimes mention 
no more than five. 

/ " I n Cseritum tabulas referri; sera-
rius fieri." 



conian law were the cause of their being introduced: they in-
stituted an heir qualified by the law, and they begged he would 
resign the succession to a person whom the law had excluded; 
this new method of disposition was productive of very differ-
ent effects. Some resigned the inheritance; and the conduct 
of Sextus Peduccus on an occasion of this nature was very re-
markable.*: A considerable succession was left him, and no-
body living knew that he was desired to resign It to another, 
when he waited upon the widow of the testator and made over 
to her the whole fortune belonging to her late husband. 

Others kept possession of the inheritance; and here the 
example of P. Sextilius Rufus is also famous, having been 
made use of by Cicero in his disputations against the Epicure-
ans./ " In my younger days," says he, " I was desired by 
Sextilius to accompany him to his friends, in order to know 
whether he ought to restore the inheritance of Quintus Fadius 
Gallus to his daughter Fadia. There were several young peo-
ple present, with others of more maturity and judgment; and 
not one of them was of opinion that he should give more to 
Fadia than the lady was entitled to by the Voconian law. In 
consequence of this, Sextilius kept possession of a fine estate, 
of which he would not have retained a single sestertius had he 
preferred justice to utility. It is possible, added he, that you 
would have resigned the inheritance; nay it is possible that 
Epicurus himself would have resigned it; but you would not 
have acted according to your own principles." Here I shall 
pause a little to reflect. 

It is a misfortune inherent in humanity, that legislators 
should be sometimes obliged to enact laws repugnant to the 
dictates of nature: such was the Voconian law. The reason 
is, the legislature considers the society rather than the citizen, 
and the citizen rather than the man. The law sacrificed both 
the citizen and the man, and directed its views to the pros-
perity of the republic. Suppose a person made a fiduciary be-
quest in favor of his daughter; the law paid no regard to the 
sentiments of nature in the father, nor to the filial piety of the 
daughter; all it had an eye to was the person to whom the 
bequest was made in trust, and who on such occasion found 
himself ,n a terrible dilemma. If he restored the estate he was 

k Cicero, " de finib. boni et mali ," lib. I I . / I b i d . 

a bad citizen ; if he kept it he was a bad man. None but good-
natured people thought of eluding the law; and they could 
pitch upon none but honest men to help them to elude it; 
for a trust of this kind requires a triumph over avarice and 
inordinate pleasure, which none but honest men are likely to 
obtain. Perhaps in this light to look upon them as bad citizens 
would have savored too much of severity. It is not impossible 
but that the legislator carried his point in a great measure, 
since his law was of such a nature as obliged none but honest 
men to elude it. 

At the time when the Voconian law was passed, the Romans 
still preserved some remains of their ancient purity of man-
ners. Their conscience was sometimes engaged in favor of 
the law ; and they were made to swear they would observe it: « 
so that honesty in some measure was set in opposition against 
itself. But latterly their morals were corrupted to such a de-
gree that the fiduciary bequests must have had less efficacy 
to elude the Voconian law, than that very legislator had to en-
force its observance. 

The civil wars were the destruction of an infinite number 
of citizens. Under Augustus, Rome was almost deserted; it 
was necessary to re-people it. They made the Papian laws, 
which omitted nothing that could encourage the citizens to 
marry, and procreate children.« One of the principal means 
was to increase, in favor of those who gave in to the views of 
the law, the hopes of being heirs, and to diminish the expecta-
tions of those who refused; and as the Voconian law had ren-
dered women incapable of succeeding, the Papian law, in cer-
tain cases, dispensed with this prohibition.« 

Women,/- especially those who had children, were rendered 
capable of receiving in virtue of the will of their husbands; 
they even might, when they had children, receive in virtue of 
the will of strangers. All this was in direct opposition to the 
regulations of the Voconian law: and yet it is remarkable, that 
the spirit of this law was not entirely abandoned. For ex-
ample, the Papian law, which permitted a man who had one 

m Sextil ius said he had sworn to ob-
serve it .—Cic. " de finibus boni et mail, 
, i b - I L - u u 

n See what has been said in book 
X X I I I . chap. 21. 

o T h e same difference occurs in sev-
eral regulations of the Papian law. See 
the " Fragments of Ulpian," sees. 4, 5, 
and 6. . . . . . . . . 

p See " Frag, of Ulpian," tit. 15. sec 
16. 



child q to receive an entire inheritance by the will of a stranger, 
granted the same favor to the wife only when she had three chil-
dren.»-

It must be remarked, that the Papian law did not render the 
women who had three children capable of succeeding except 
in virtue of the will of strangers; and that with respect to the 
succession of relatives, it left the ancient laws, and particularly 
the Voconian, in all their force.* But this did not long sub-
sist. 

Rome, corrupted by the riches of every nation, had changed 
her manners; the putting a stop to the luxury of women was 
no longer minded. Aulus Gellius, who lived under Adrian,t 
tells us, that in his time the Voconian law was almost abolished * 
it was buried under the opulence of the city. Thus we find in 
the sentences of Paulus,« who lived under Niger, and in the 
fragments of Ulpian who was in the time of Alexander 
Severus, that the sisters on the father's side might succeed, 
and that none but the relatives of a more distant degree were 
in the case of those prohibited by the Voconian law. 

The ancient laws of Rome began to be thought severe. The 
pretors were no longer moved except by reasons of equity, mod-
eration, and decorum. 

We have seen, that by the ancient laws of Rome mothers 
had no share in the inheritance of their children. The Vocon-
ian law afforded a new reason for their exclusion. But the 
Emperor Claudius gave the mother the succession of her chil-
dren as a consolation for her loss. The Tertullian senatus-con-
siiltum, made under Adrian,w gave it them when they had three 
children if free women, or four if they were freed-women. It is 
evident, that this decree of the Senate was only an extension of 
the Papian law, which in the same case had granted to women 
the inheritance left them by strangers. At length Justinian 
favored them with the succession independently of the number 
of their children.* 

q " Quod tibi filiolus, vel filia nascitur t L ib . X X . cap. i. 
ex me, u L ib . I V . tit. 8, sec. 3. 

Jura Parentis habes- propter me v Tit . 26, sec. 6. 
scriberis hares."—Juvenal. Sat. a; That is, the Emperor Pius , who 

„ 9 - „ changed his name to that of Adrian by 
r See law g, C. Theod. de bonis adoption, 

proscriptorum," and Dio, lib. V . See .r I.ih. I I . cod. " de jure l iberorum." 
the " Frag, of Ulpian," tit. last, sec. 6, " Inst i t . " tit. 3, sec. 4, " de senatus 
and tit. 29, sec. 3. consult ." 

J " Fragments of Ulpian," tit. 16, sec. 
j. Sozomenus, lib. I. cap. ix. 

The same causes which had debilitated the law against the 
succession of women subverted that, by degrees, which had 
limited the succession of the relatives on the woman's side. 
These laws were extremely conformable to the spirit of a good 
republic, where they ought to have such an influence, as to 
prevent this sex from rendering either the possession, or the 
expectation of wealth, an instrument of luxury. On the con-
trary, the luxury of a monarchy rendering marriage expensive 
and costly, it ought to be there encouraged, both by the riches 
which women may bestow, and by the hope of the inheritances 
it is in their power to procure. Thus when monarchy was es-
tablished at Rome, the whole system of successions was 
changed. The pretors called the relatives of the woman's side 
in default of those of the male side; though by the ancient 
laws, the relatives on the woman's side were never called. 
The Orphitian senatus-consultum called children to the suc-
cession of their mother; and the Emperors Valentinian, Theo-
dosius, and Arcadius called the grandchildren by the daughter 
to the succession of the grandfather.? In short, the Emperor 
Justinian * left not the least vestige of the ancient right of suc-
cessions : he established three orders of heirs, the descendants, 
the ascendants, and the collaterals, without any distinction be-
tween the males and females; between the relatives on the 
woman's side, and those on the male side; and abrogated all 
of this kind, which were still in force: he believed that he fol-
lowed nature, even in deviating from what he called the em-
barrassments of the ancient jurisprudence. 

, , T i h n Cod " d e s u i s et legitimis r Lib. X I V . Cod. " de suis et legitimis 
y Lib. 9, Cod. ae suis et icg.t . hseredibus," et " N o v . " 118 and 127. 

hzredibus. 



B O O K XXVIII 

O F T H E O R I G I N A N D R E V O L U T I O N S O F T H E 

C I V I L L A W S A M O N G T H E F R E N C H a 

In novafert animus mutatas dicere formas 

Corpora — O v i D , M E T A K . 

I.—Different Character of the Laws of the several Peoples c, 

Germany 

AF T E R the Franks had quitted their own country, they 
made a compilation of the Salic laws with the assistance 
of the sages of their own nation.*» The tribe of the Ri-

puarian Franks having joined itself under Clovis c to that of the 
Salians preserved its own customs; and Theodoric,d King of 
Austrasia, ordered them to be reduced to writing. He collected 
likewise the customs of those Bavarians and Germans, who were 
dependent on his kingdom.* For Germany having been weak-
ened by the migration of such a multitude of people, the Franks, 
after conquering all before them, made a retrograde march and 
extended their dominion into the forests of their ancestors. Very 
likely the Thuringian code was given by the same Theodoric, 
since the Thuringians were also his subjects/ As the Frisians 
were subdued by Charles Martel and Pepin, their law cannot be 
prior to those princes.g Charlemagne, the first that reduced the 
Saxons, gave them the law still extant; and we need only read 
these last two codes to be convinced they came from the hands 
of conquerors. As soon as the Visigoths, the Burgundians, and 
the Lombards had founded their respective kingdoms, they re-
duced their laws to writing, not with an intent of obliging the 

Pr,VVacte. ' I " " Montesquieu. quitted Germany, for at that time they 

hair M E f t « 

^ ¿ f i P ^ ^ SaHc law. 
Mr. Leibnitz says, in his treatise of the e Ibid. 
origin of the Franks, that this law was / " L e x Angliorum Werinorum hoc 
made before the reign of Clovis : but it est Thuringorum." w e n n o r u m - " o c 
could not be before the Franks had g T h e y dfd not know how to write. 

93 

vanquished nations to conform to their customs, but with a de-
sign of following them themselves. 

There is an admirable simplicity in the Salic and Ripuarian 
laws, as well as in those of the Alemans, Bavarians, Thuringians, 
and Frisians. They breathe an original coarseness and a spirit 
which no change or corruption of manners had weakened. 1 hey 
received but very few alterations, because all those peoples, ex-
cept the Franks, remained in Germany. Even the Franks them-
selves laid there the foundation of a great part of their empire, 
so that they had none but German laws. The same cannot be 
said of the laws of the Visigoths, of the Lombards, and Burgun-
dians; their character considerably altered from the great change 
which happened in the character of the peoples after they had 
settled in their new habitations. 

The kingdom of the Burgundians did not last long enough to 
admit of great changes in the laws of the conquering nation. 
Gundebald and Sigismond, who collected their customs, were al-
most the last of their kings. The laws of the Lombards received 
additions rather than changes. The laws of Rotharis were fol-
lowed by those of Grimoaldus, Luitprandus, Rachis, and Astul-
phus, but did not assume a new form. It was not so with the 
laws of the Visigoths; h their kings new-molded them, and had 
them also new-molded by the clergy. 

The kings, indeed, of the first race struck out of the Salic ana 
Ripuarian laws whatever was absolutely inconsistent with Chris-
tianity, but left the main part untouched.« This cannot be said 
of the laws of the Visigoths. . 

The laws of the Burgundians, and especially those of the Visi-
goths, admitted of corporal punishments; these were not 
tolerated by the Salic and Ripuarian laws; / they preserved their 
character much better. . 

The Burgundians and Visigoths, whose provinces were greatly 
exposed endeavored to conciliate the affections of the ancient 
inhabitants, and to give them the most impartial civil laws; k but 

h T h e y were made by Euric , and 
amended by Leovigildus. _ See Xsi-
S C h r o n i c l e . Chaindasu.nthus and 
Recessuinthus reformed them. ' -K 1 ** 5 

ordered the code now « « a n t to be made, 
and commissioned bishops for that pur 
pose; nevertheless the laws of Chainda-
suinthus and Recessuinthus were pre-
served, as appears by the Sixth Council 
of Toledo. 

t See the prologue to the law of the 
Bavarians. . . . , 

j W e find only a few in Childebert s 
decree. . . . . . . 

* See the prologue to the code of the 
Burgundians, and the code itself, es-
pecially the izth tit. sec. 5. and tit. 3? 
See also Gregory of Tours, book 11, 
chap, xxxi i i . , and the code of the Visi-
goths. 



The Saxons, who lived under the dominion of the Franks, 
were of an intractable temper, and prone to revolt. Hence we 
find in their laws the severities of a conqueror,»' which are not to 
be met with in the other codes of the laws of the barbarians. 

We see the spirit of the German laws in the pecuniary punish-
ments, and the spirit of a conqueror in those of an afflictive nat-
ure. 

The crimes they commit in their own country are subject to 
corporal punishment; and the spirit of the German laws is fol-
lowed only in the punishment of crimes committed beyond the 
extent of their own territory. 

They are plainly told that their crimes shall meet with no 
mercy, and they are refused even the asylum of churches. 

The bishops had an immense authority at the court of the Visi-
goth kings, the most important affairs being debated in councils. 
All the maxims, principles, and views of the present inquisition 
are owing to the code of the Visigoths; and the monks have only 
copied against the Jews the laws formerly enacted by bishops. 

In other respects the laws of Gundebald for the Burgundians 
seem pretty judicious; and those of Rotharis, and of the other 
Lombard princes, are still more so. But the laws of the Visi-
goths, those for instance of Recessuinthus, Chaindasuinthus, and 
Egigas are puerile, ridiculous, and foolish; they attain not their 
end; they are stuffed with rhetoric and void of sense, frivolous 
in the substance and bombastic in the style. 

2.—That the Laws of the Barbarians were all personal 

It is a distinguishing character of these laws of the barbarians 
that they were not confined to a certain district; the Frank was 
tried by the law of the Franks, the Aleman by that of the Ale-
mans, the Burgundian by that of the Burgundians, and the Ro-
man by the Roman law; nay, so far were the conquerors in those 
days from reducing their laws to a uniform system or body, that 
they did not even think of becoming legislators to the people they 
had conquered. 

The original of this I find in the manners of the Germans. 

I See lower down, chap. 3. m See chap. ii. sees. 8 and 9, and chap. 
iv. sees. 2 and 7. 

These people were parted asunder by marshes, lakes, and forests; 
and Caesar observes,« they were fond of such separations. Their 
dread of the Romans brought about their reunion; and yet each 
individual among these mixed people was still to be tried by the 
established customs of his own nation. Each tribe apart was 
free and independent; and when they came to be intermixed, the 
independency still continued; the country was common, the gov-
ernment peculiar ; the territory the same, and the nations differ-
ent. The spirit of personal laws prevailed therefore among those 
people before ever they set out from their own homes, and they 
carried it with them into the conquered provinces. 

We find this custom established in the formulas of Marculfus,® 
in the codes of the laws of the barbarians, but chiefly in the law 
of the Ripuarians P and the decrees of the kings of the first race,« 
whence the capitularies on that subject in the second race were 
derived.»" The children followed the laws of their father/ the wife 
that of her husband,' the widow came back to her own original 
law," and the freedman was under that of his patron.» Besides, 
every man could make choice of what laws he pleased; but the 
constitution of Lotharius I u> required that this choice should be 
made public. 

g.—Capital Difference between the Salic Laws and those of the 
Visigoths and Burgundians 

W e have already observed that the laws of the Burgundians 
and Visigoths were impartial; but it was otherwise with regard 
to the Salic law, for it established between the Franks and 
Romans the most mortifying distinctions. When a Frank, a 
barbarian, or one living under the Salic law happened to be 
killed, a composition of 200 sols was to be paid to his relatives ; x 
only 100 upon the killing of a Roman proprietory and no more 
than forty-five for a Roman tributary. The composition for 
the murder of one of the king's vassals, if a Frank, was 600 

n " D e hello Gai l ico ," lib. V I . 
o L ib . I . formal. 8. 
p Chap. xxx i . . 
q That of Clotarius in the year 5»>. in 

the edition of the Capitularies ^of Ba-
lusius. vol. i. art. 4. ib. " in fine." 

r Capitularies added to the law of the 
Lombards, lib. I. tit. 25. cap. Ixxi. lib. 
I I . tit. 41, cap. vii. and tit. 56, cap. 1. 
and ii. 

1 Ibid. 
I Ibid. lib. V I . tit. 7, cap. i. 
M Ibid. cap. ii. 
v Ibid. lib. I I . tit. 35, cap. ii. 
tt> In the law of the Lombards, lib. I I . 

x Salic law, tit. 44. sec. 1. 
y " Qui res in pago ubi remanet pro-

prias habet."—Salic law, tit. 44, sec. 15-



sols ; z if a Roman, though the king's guest,a only 300.& The 
Salic law made therefore a cruel distinction between the Frank 
and Roman lord, and the Frank and Roman commoner. 

Further, if a number of people were got together to assault a 
Frank in his house,* and he happened to be killed, the Salic law 
ordained a composition of 600 sols; but if a Roman or a freed-
man was assaulted, only one-half that composition.«* By the 
same law,* if a Roman put a Frank in irons, he was liable to a 
composition of 30 sols; but if a Frank had thus used a Roman, 
he paid only 15. A Frank, stripped by a Roman, was entitled to 
the composition of 62l/2 sols, and a Roman stripped by a Frank 
received only 30. Such unequal treatment must needs have been 
very grievous to a Roman. 

And yet a celebrated author f forms a system of the establish-
ment of the Franks in Gaul, on a supposition that they were the 
best friends of the Romans. The Franks then, the best friends 
of the Romans, they who did, and they who suffered from the 
Romans such an infinite deal of mischief! g The Franks, the 
friends of the Romans, they who, after subduing them by their 
arms, oppressed them in cold blood by their laws! They were 
exactly the friends of the Romans as the Tartars who conquered 
China were the friends of the Chinese. 

If some Catholic bishops thought fit to make use of the Franks 
in destroying the Arian kings, does it follow that they had a de-
sire of living under those barbarous people? And can we hence 
conclude that the Franks had any particular regard for the Ro-
mans? I should draw quite different consequences; the less the 
Franks had to fear from the Romans, the less indulgence they 
showed them. 

The Abbé du Bos has consulted but indifferent authorities for 
his history, such as poets and orators ; works of parade and os-
tentation are improper foundations for building systems. 

z " Qui in truste dominica est ."—Ibid, 
tit. 41, sec. 4. 

a Si Romanus homo conviva regis 
fuerit ."—Ibid. sec. 6. 

b The principal Romans followed the 
court, as may be seen by the lives of 
several bishops, who were there edu-
cated; there were hardly any but Ro-
mans that knew how to write. 

c Salic law, tit. 45. 
d L idus whose condition was better 

than that of a bondsman.—Law of the 
Alemans, chap. xcv. 

e Tit . 35, sees. 3 and 4. 
f The A b b é du Bos. 
g Witness the expedition of Arbo-

n't)St I I <~* r e g 0 r y Tours, " Hist ." 

4.—In what manner the Roman Law came to be lost in the 
Country subject to the Franks, and preserved in that subject 
to the Goths and Burgundians 

What has been above said will throw some light upon other 
things, which have hitherto been involved in great obscurity. 

The country at this day called France was under the first race 
governed by the Roman law, or the Theodosian code, and by the 
different laws of the barbarians,h who settled in those oarts. 

In the country subject to the Franks the Salic law was estab-
lished for the Franks, and the Theodosian code «' for the Romans. 
In that subject to the Visigoths, a compilation of the Theodosian 
code, made by order of Alaric,/ regulated disputes among the 
Romans; and the national customs, which Euric caused to be 
reduced to writing,* determined those among the Visigoths. 
But how comes it, some will say, that the Salic laws gained al-
most a general authority in the country of the Franks, and the 
Roman law gradually declined; whilst in the jurisdiction of the 
Visigoths the Roman law spread itself, and obtained at last a gen-
eral sway? 

My answer is, that the Roman law came to be disused among 
the Franks because of the great advantages accruing from being 
a Frank, a barbarian,/ or a person living under the Salic law; 
everyone, in that case, readily quitting the Roman to live under 
the Salic law. The clergy alone retained it,« as a change would 
be of no advantage to them. The difference of conditions and 
ranks consisted only in the largeness of the composition, as I shall 
show in another place. Now particular laws » allowed the clergy 
as favorable compositions as those of the Franks, for which rea-
son they retained the Roman law. This law brought no hard-

* Vi5i*°thS- and Bur" ^i\hheeworPdT"0Kriob^naU'Cange' 
S " " ™ " 5 ; fin:,h,a in 418 « See the Capitularies added to the 

T h e L . h year of ^Te reign of this Salic law in Lfndembrock. a. the end 
nrinVe a i d oublished two years after by of that law. and the different codes of 

S F a P P C a r S ^ ^ P r e , a " " & P-i.^s'of 

i S S S r J H & S S • " P M i S h " * t h C to'his^son o K ! 

f ^ Francum. l u Barbanim. aut homi- in the year .807. in the edi.ion of Ba-
ne'm S T s f c . lege v i v i t . " - S a „ c law. 

m According to the Roman law un- e o n ^ t m n : and the " Collert.on ot 
der which the church l ives." as is said the C ^ t « ' » " « . '»>• v - > r t - * » • , o t n -
in the law of the Ripuarians, tit. 58. sec. «., edition of Baluzius. 
1. See also the numberless authorities 
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ships upon them; and in other respects it was properest for them, 
as it was the work of Christian emperors. 

On the other hand, in the patrimony of the Visigoths, as the 
Visigoth law o gave no civil advantages to the Visigoths over the 
Romans, the latter had no reason to discontinue living under 
their own law in order to embrace another. They retained there-
fore their own laws, without adopting those of the Visigoths. 

This is still further confirmed in proportion as we proceed in 
our inquiry. The law of Gundebald was extremely impartial, not 
favoring the Burgundians more than the Romans. It appears by 
the preamble to that law that it was made for the Burgundians, 
and to regulate the disputes which might arise between them and 
the Romans; and in the latter case the judges were equally di-
vided of a side. This was necessary for particular reasons, 
drawn from the political regulations of those times.P The Ro-
man law was continued in Burgundy, in order to regulate the dis-
putes of Romans among themselves. The latter had no induce-
ment to quit their own law, as in the country of the Franks; and 
rather as the Salic law was not established in Burgundy, as ap-
pears by the famous letter which Agobard wrote to Louis the 
Pious. 

Agobard Q desired that prince to establish the Salic law in Bur-
gundy; consequently it had not been established there at that 
time. Thus the Roman law did, and still does subsist in so many 
provinces, which formerly depended on this kingdom. 

The Roman and Gothic laws continued likewise in the country 
of the establishment of the Goths, where the Salic law was never 
received. When Pepin and Charles Martel expelled the Sara-
cens, the towns and provinces which submitted to these princes 
petitioned for a continuance of their own laws and obtained i t ; ' 
this, in spite of the usages of those times, when all laws were per-
sonal, soon made the Roman law to be considered as a real and 
territorial law in those countries. 

This appears by the edict of Charles the Bald, given at Pistes 

o See that law. 
p Of this I shall speak in another 

place, book X X X . chaps. 6, 7, 8, and 9. 
q A g o b . " O p e r a . " 
r See Gervaise de T i l b u r y , in Du-

chesne's " Col lect ion," torn. iii. p. 366. 
Facta pactione cum F r a n c i s , quod illic 
Gothi patriis legibus. moribus paternis 
vivant. E t sic Narbonensis provincia 

Pippino subjicitur. A n d a chronicle of 
the year 759, produced by Catel. " Hist, 
of L a n g u e d o c . " A n d the uncertain au-
thor of the " Life of L o u i s the Débon-
naire," upon the demand made by the 
people of Septimania, at the assembly 
in Carisiaco, in Duchesne's " Collec-
t ion," torn. ii. p. 316. 

in the year 864, which distinguishes the countries where causes 
were decided by the Roman law from where it was otherwise.* 

The edict of Pistes shows two things; one, that there were 
countries where causes were decided by the Roman law, and 
others where they were not; and the other, that those countries 
where the Roman law obtained were precisely the same where it 
is still followed at this very day,as appears by the said edict: * thus 
the distinction of the provinces of France under custom and those 
under written law was already established at the time of the edict 
of Pistes. 

I have observed, that in the beginning of the monarchy all laws 
were personal; and thus when the edict of Pistes distinguishes 
the countries of the Roman law from those which were otherwise, 
the meaning is, that in countries which were not of the Roman 
law, such a multitude of people had chosen to live under some 
or other of the laws of the barbarians that there were scarcely 
any who would be subject to the Roman law; and that in the 
countries of the Roman law there were few who would choose to 
live under the laws of the barbarians. 

I am not ignorant that what is here advanced will be reckoned 
new; but if the things which I assert be true, surely they are 
very ancient. After all, what great matter is it, whether they 
come from me, from the Valesiuses, or from the Bignons? 

5.—The same Subject continued 

The law of Gundebald subsisted a long time among the Bur-
gundians, in conjunction with the Roman law; it was still in use 
under Louis the Pious, as Agobard's letter plainly evinces. In 
like manner, though the edict of Pistes calls the country occupied 
by the Visigoths the country of the Roman law, yet the law of the 
Visigoths was always in force there; as appears by the synod of 
Troyes held under Louis the Stammerer, in the year 878, that is, 
fourteen years after the edict of Pistes. 

In process of time the Gothic and Burgundian laws fell into 
disuse even in their own country, which was owing to those gen-
eral causes that everywhere suppressed the personal laws of the 
barbarians. 

s " In ilia terra in qua judicia secun- I See art. 12 and 16 of the " Edict of 
dum legem Romanam terminantur. se- Pistes ," " in Cavilono, " in Narbona." 
cundum ipsam legem judicetur; et in etc. 
ilia terra in q u a , " etc., art 16. See 
also art. 20. 



6.—How the Roman Law kept its Ground, in the Demesne 
of the Lombards 

The facts all coincide with my principles. The law of the 
Lombards was impartial, and the Romans were under no temp-
tation to quit their own for it. The motive which prevailed with 
the Romans under the Franks to make choice of the Salic law die 
not take place in Italy; hence the Roman law maintained itself 
there, together with that of the Lombards. 

It even fell out, that the latter gave way to the Roman insti-
tutes, and ceased to be the law of the ruling nation; and though 
it continued to be that of the principal nobility, yet the greatest 
part of the cities formed themselves into republics, and the no-
bility moldered away of themselves, or were destroyed.« The 
citizens of the new republics had no inclination to adopt a law 
which established the custom of judiciary combats, and whose 
institutions retained much of the customs and usages of chivalry. 
As the clergy of those days, a clergy even then so powerful in 
Italy, lived almost all under the Roman law, the number of those 
who followed the institutions of the Lombards must have daily 
diminished. 

Besides, the institutions of the Lombards had not that extent, 
that majesty of the Roman law, by which Italy was reminded of 
her universal dominion. The institutions of the Lombards and 
the Roman law could be then of no other use than to furnish out 
statutes for those cities that were erected into republics. Now 
which could better furnish them, the institutions of the Lombards 
that determined on some particular cases, or the Roman law 
which embraced them all? 

7.—How the Roman Law came to be lost in Spain 

Things happened otherwise in Spain. The law of the Visi-
goths prevailed, and the Roman law was lost. Chaindasuin-
thusv and Recessuinthus proscribed the Roman laws.w and 
even forbade citing them in their courts of judicature. Reces-
suinthus was likewise author of the law which took off the pro-

v at began to re .gn in the year 642. of the Visigoths, lib. I I . tit. . , sees. 9 
and io. 

hibition of marriage between the Goths and Romans.* It is 
evident that these twro laws had the same spirit; this king 
wanted to remove the principal causes of separation which sub-
sisted between the Goths and the Romans. Now it was thought 
that nothing made a wider separation than the prohibition of 
intermarriages, and the liberty of living under different institu-
tions. 

But though the kings of the Visigoths had proscribed the 
Roman law, it still subsisted in the demesnes they possessed in 
South Gaul.? These countries being distant from the centre of 
the monarchy lived in a state of great independence. We see 
from the history of Vamba, who ascended the throne in 672, 
that the natives of the country had become the prevailing party.* 
Hence the Roman law had greater authority and the Gothic 
less. The Spanish laws neither suited their manners nor their 
actual situation; the people might likewise be obstinately at-
tached to the Roman law, because they had annexed to it the 
idea of liberty. Besides, the laws of Chaindasuinthus and of Re-
cessuinthus contained most severe regulations against the Jews; 
but these Jews had a vast deal of power in South Gaul. The 
author of the history of King Vamba calls these provinces the 
brothel of the Jews. When the Saracens invaded these prov-
inces, it was by invitation; and who could have invited them 
but the Jews or the Romans? The Goths were the first that 
were oppressed, because they were the ruling nation. We see 
in Procopius, that during their calamities they withdrew out of 
Narbonne Gaul into Spain.a Doubtless, under this misfortune, 
they took refuge in those provinces of Spain which still held 
out; and the number of those who in South Gaul lived under 
the law of the Visigoths was thereby greatly diminished. 

8.—A false Capitulary 

Did not that wretched compiler Benedictus Levita attempt to 
transform this Visigoth establishment, which prohibited the use 

x " U t tam Gotho Romanam, quam Vamba durst not put to death the rebels 
Romano Gotham matrimonio lieeat soci- whom he had auclled. T h e author of 
a r i . " — L a w of the Visigoths, lib. I I I . the history calls N'arbonne Gaul the 
tit. I . chap. i. nursery of treason 

y See Li v. I V . 19 and 26. a 'Gothi, qui cladi superfuerant, e x 
s T h e revolt of these provinces was a Gallia cum uxoribus liberisque egressi, 

general defection, as appears by the sen- in Hispaniam ad Teudim iam palam 
tence in the sequel of the history. tyrannum se receperunt."— De Bello 
Paulas and his adherents were Romans; Gothorum," lib. I . chap. xiii. 
they were even favored by the bishop«. 



of the Roman law, into a capitulary b ascribed since to Charle-
magne? He made of this particular institution a general one, as 
if he intended to exterminate the Roman law throughout the 
universe. 

9-—In what manner the Codes of Barbarian Laws and the 
Capitularies came to be lost 

The Salic, the Ripuarian, Burgundian, and Visigoth laws 
came, by degrees, to be disused among the French in the fol-
lowing manner: 

As fiefs became hereditary, and arriere-fieis extended, many 
usages were introduced, to which these laws were no longer ap-
plicable. Their spirit, indeed, was continued, which was, to reg-
ulate most disputes by fines. But as the value of money was, 
doubtless, subject to change, the fines were also changed; and 
we see several charters/ where the lords fixed the fines, that 
were payable in their petty courts. Thus the spirit of the law 
was followed, without adhering to the law itself. 

Besides, as France was divided into a number of petty lord-
ships, which acknowledged rather a feudal than a political de-
pendence, it was very difficult for only one law to be authorized. 
And, indeed, it would be impossible to see it observed. The 
custom no longer prevailed of sending extraordinary officers d 
into the provinces, to inspect the administration of justice, and 
political affairs; it appears, even by the charters, that when new 
fiefs were established our kings divested themselves of the right 
of sending those officers. Thus, when almost everything had 
become a fief, these officers could not be employed; there was 
no longer a common law because no one could enforce the ob-
servance of it. 

The Salic, Burgundian, and Visigoth laws were, therefore, ex-
tremely neglected at the end of the second race; and at the be-
ginning of the third they were scarcely ever mentioned. 

Under the first and second race, the nation was often assem-
bled; that is, the lords and bishops; the commons were not yet 
thought of. In these assemblies, attempts were made to regu-
late the clergy, a body which formed itself, if I may so speak, 

6 Capitularies, lib. V I . chap, cclxix. of c M . de la Thaumassiere has collected 
the year 1613, edit ion of Baluzius, p. many of them. See, for instance, chaps 
1021. lxi., lxvi. , and others. 

d " Missi Dominic i . " 

under the conquerors, and established its privileges. The laws 
made in these assemblies are what we call the Capitularies. 
Hence four things ensued: the feudal laws were established and 
a great part of the church revenues was administered by those 
laws; the clergy effected a wider separation, and neglected those 
decrees of reformation where they themselves were not the only 
reformers; e a collection was made of the canons of councils and 
of the decretals of popes;/ and these the clergy received, as 
coming from a purer source. Ever since the erection of the 
grand fiefs, our kings, as we have already observed, had no long-
er any deputies in the provinces to enforce the observance of 
their laws; and hence it is, that, under the third race, we find no 
more mention made of Capitularies. 

10.—The same Subject continued 

Several Capitularies were added to the law of the Lombards, 
as well as to the Salic and Bavarian laws. The reason of this 
has been a matter of inquiry; but it must be sought for in the 
thing itself. There were several sorts of Capitularies. Some 
had relation to political government, others to economical, most 
of them to ecclesiastical polity, and some few to civil govern-
ment. Those of the last species were added to the civil law, that 
is, to the personal laws of each nation; for which reason it is 
said in the Capitularies, that there is nothing stipulated therein 
contrary to the Roman law.g In effect, those Capitularies re-
garding economical, ecclesiastical, or political government had 
no relation to that law; and those concerning civil government 
had reference onl> to the laws of the barbarous people, which 
were explained, amended, enlarged, or abridged. But the add-
ing of these Capitularies to the personal laws occasioned, I im-
agine, the neglect of the very body of the Capitularies them-
selves; in times of ignorance, the abridgment of a work often 
causes the loss of the work itself. 

« L e t not the bishops, says Charles g e n u i n e a n d spurious decretals. T h e old 
the Bald, in the Capitufary o ( 844. art. 8. collect.on o b u . n e d m F. 
under pretence of the a u A o n t y c r f mak- lemajjne. _,Th.»_ i ^ - i . - I I ? -
imT canonir oppose this constitution, or the hand of Pope Adrian I the collection 
n e g l e c t t h e observance of it. I t seems of Dionys.us ^ ' g ^ u s a n d c a u s e d i t t o 
he already foresaw the fall thereof. be accepted. T h e c o l l e W i o n o f l s d o r u s 

/ I n the collection of canons a vast Mercator appeared in France about the 
number of the decretals of the popes fe ign of Charlemagne ¡ people ¡ ¡ £ > 1 g + 
were inserted- they were very few in the sionately fond of i t : to this succeeded 
ancient C o l l e c t i o n . Dionysius E x i g u u s what, we now call the course of canon 
put a great many into his ; hut that ot law p ; « . . . , ,» 
Ssidorus Mercator was stuffed with g See the Edict of Pistes, art. ao. 



il.—Other Causes of the Disuse of the Codes of Barbarian 
Laws, as well as of the Roman Law, and of the Capitularies 

When the German nations subdued the Roman Empire, they 
learned the use of writing; and, in imitation of the Romans 
they wrote down their own usages, and digested them into 
codes./» I he unhappy reigns which followed that of Charle-
magne, the invasions of the Normans, and the civil wars 
plunged the conquering nations again into the darkness out 
ot which they had emerged, so that reading and writing were 
quite neglected. Hence it is, that in France and Germany the 
written laws of the barbarians, as well as the Roman law and 
the Capitularies fell into oblivion. The use of writing was bet-
ter preserved in Italy, where reigned the popes and the Greek 
emperors, and where there were flourishing cities, which en-
joyed almost the only commerce in those days. To this neigh-
borhood of Italy it was owing, that the Roman law was pre-
served in the provinces of Gaul, formerly subject to the Goths 
and Burgundians; and so much the more, as this law was there 
a territorial institution, and a kind of privilege. It is probable 
that the disuse of the Visigoth laws in Spain proceeded from the 
want of writing, and, by the loss of so many laws, customs were 
everywhere established. 

Personal laws fell to the ground. Compositions, and what 
they call Freda,x were regulated more by custom than by the 
text o these laws. Thus, as in the establishment of the monar-
chy, they had passed from German customs to written laws-
some ages after, they came back from written laws to unwritten 
customs. 

12.-0f local Customs. Revolution of the Laws of barbarous 
Nations, as well as of the Roman Law 

By several memorials it appears, that there were local cus-
toms, as early as the first and second race. We find mention 
made of the custom of the place," ; of the " ancient usage," k 

p r " ^ t T & l o t s ^ ^ V Z l ! U C h w e r e t h e — 'aws against the 

i è H i â ^ f S S ? ® — ^ 

- r a v i « 

of " custom," / of " laws," m and of " customs." It has been the 
opinion of some authors, that what went by the name of customs 
were the laws of the barbarous nations, and what had the ap-
pellation of law were the Roman institutes. This cannot pos-
sibly be. King Pepin ordained,« that wherever there should 
happen to be no law, custom should be complied with; but that 
it should never be preferred to the law. Now, to pretend that 
the Roman law was preferred to the codes of the laws of the 
barbarians is subverting all memorials of antiquity, and espe-
cially those codes of barbarian laws, which constantly affirm 
the contrary. 

So far were the laws of the barbarous nations from being 
those customs, that it was these very laws, as personal institu-
tions, which introduced them. The Salic law, for instance, was 
a personal law; but generally, or almost generally, in places in-
habited by the Salian Franks, this Salic law, how personal so-
ever, became, in respect to those Salian Franks, a territorial in-
stitution, and was personal only in regard to those Franks who 
lived elsewhere. Now if several Burgundians, Alemans, or ever. 
Romans should happen to have frequent disputes, in a place 
where the Salic law was territorial, they must have been de-
termined by the laws of those people; and a great number of 
decisions agreeable to some of those laws must have introduced 
new customs into the country. This explains the constitution 
of Pepin. It was natural that those customs should affect even 
the Franks who lived on the spot, in cases not decided by the 
Salic law; but it was not natural that they should prevail over 
the Salic law itself. 

Thus there were in each place an established law and received 
customs which served as a supplement to that law when they 
did not contradict it. 

They might even happen to supply a law that was in no way 
territorial; and to continue the same example, if a Burgundian 
was judged by a law of his own nation in a place where the 
Salic law was territorial, and the case happened not to be 
explicitly mentioned in the very text of this law, there is no 
manner of doubt but that judgment would have been passed 
upon him according to the custom of the place. 

I L a w of the Lombards, book I L tit. n Law of the Lombards, book I L tit. 
41. sec. 6. „ 4 ' . sec. 6. 

m " L i fe of St. Leger . 



In the re ign of K i n g Pepin , the c u s t o m s then established had 

not the s a m e f o r c e as the l a w s ; but it w a s not l o n g before the 

laws g a v e w a y to the customs. A n d as n e w regulat ions are 

general ly r e m e d i e s that imply a present evil, it m a y well be im-

agined that a s ear ly as P e p i n ' s t ime, they b e g a n to prefer the 

customs to t h e establ ished laws. 

W h a t has b e e n sa id sufficiently expla ins the manner in which 

the R o m a n l a w b e g a n so very early to b e c o m e territorial, as 

m a y be seen in the edic t of P i s t e s ; and h o w the Gothic law con-

tinued still in f o r c e , a s appears b y the synod of T r o y e s above 

mentioned." T h e R o m a n had b e c o m e the general personal law, 

and the G o t h i c t h e part icular personal l a w ; consequently the 

R o m a n law w a s territorial . B u t h o w c a m e it, s o m e will ask, 

that the p e r s o n a l l a w s of the barbarians fell e v e r y w h e r e into dis-

use, whi le the R o m a n law w a s cont inued as a territorial institu-

tion in the V i s i g o t h a n d B u r g u n d i a n provinces? I answer, that 

even the R o m a n l a w had very nearly the s a m e fate as the other 

personal i n s t i t u t i o n s ; otherwise w e w o u l d still have the T h e o -

dosian code in t h o s e provinces where the R o m a n law was terri-

torial, w h e r e a s w e h a v e the Institutes of Justinian. T h o s e prov-

inces retained s c a r c e l y a n y t h i n g m o r e than the n a m e of the 

country u n d e r the R o m a n , or written law, than the natural af-

fection w h i c h p e o p l e have for their o w n institutions, especially 

w h e n they c o n s i d e r t h e m as privi leges, and a few regulations of 

the R o m a n l a w w h i c h were not yet forgotten. T h i s was, how-

ever, sufficient to p r o d u c e such an effect , that w h e n Justinian's 

compi lat ion a p p e a r e d , it was received in the provinces of the 

Gothic and B u r g u n d i a n demesne as a written law, whereas it 

w a s admitted o n l y a s written reason in the ancient demesne of 

the F r a n k s . 

13-—Difference between the Salic law, or that of the Saltan 
Franks, and that of the Ripuarian Franks and other bar-
barous Nations. 

T h e Salic l a w did n o t a l low of the custom of negat ive proofs; 

that is, if a p e r s o n b r o u g h t a d e m a n d or c h a r g e against another, 

he w a s o b l i g e d b y t h e Sal ic law to p r o v e it, and it w a s not suf-

ficient for the s e c o n d to deny it, w h i c h is agreeable to the laws 

of a lmost all n a t i o n s . 

T h e law of the Ripuarian F r a n k s had quite a different spirit;/» 

it was contended with negat ive proofs , and the person, against 

w h o m a d e m a n d or accusat ion was b r o u g h t , m i g h t clear him-

self, in m o s t cases, by swearing, in c o n j u n c t i o n with a certain 

n u m b e r of witnesses, that he had not committed the cr ime laid 

to his charge . T h e n u m b e r of witnesses w h o were obl iged to 

s w e a r ? increased in proport ion to the importance of the a f fa i r ; 

somet imes it a m o u n t e d to seventy-two.»- T h e laws of the A l e -

mans , Bavar ians , T h u r i n g i a n s , Frisians, S a x o n s , L o m b a r d s , 

and B u r g u n d i a n s were formed on the same plan as those of the 

Ripuarians. '• 

I observed, that the Salic law did not al low of negat ive proofs. 

T h e r e was one case, h o w e v e r , in w h i c h they were a l lowed: * but 

even then they were not admitted alone, and without the c o n -

currence of posit ive proofs. T h e plaintiff caused witnesses to 

be heard, ' in order to g r o u n d his act ion, the defendant produced 

also witnesses on his side, and the j u d g e was to c o m e at the 

truth b y c o m p a r i n g those testimonies.« T h i s practice w a s vastly 

dif ferent f rom that of the Ripuar ian, and other barbarous laws, 

where it w a s customary for the party accused t o clear himself 

by s w e a r i n g he was not gui l ty , and by m a k i n g his relatives also 

swear that he had told the truth. T h e s e laws could be suitable 

on ly to a people remarkable for their natural simplicity and 

c a n d o r ; w e shall see presently that the legislators were obl iged 

to take proper m e t h o d s to prevent their be ing abused. 

14.—Another Difference 

T h e Salic law did not admit of the trial b y c o m b a t ; t h o u g h 

it had been received by the l a w s of the Ripuar ians v and of al-

most all the b a r b a r o u s nations."» T o m e it seems, that the law 

of c o m b a t w a s a natural consequence, and a r e m e d y of the law 

which established negat ive proofs. W h e n an action was 

b r o u g h t , and it appeared that the defendant was g o i n g to elude 

p T h i s relates t o what Tacitus says, 
that the Germans had general and par-
ticular customs. . 

q Law of the Ripuarians, tits. 6, 7. 
and others. 

r Ibid. tits, i t , 12. and 17. 
s It was when an accusation was 

brought against an antrustio. that is. 
the king's vassal, who was supposed to 

be possessed of a greater degree of lib-
erty. See tit. 76 of the " Pactus legis 
S a l i c * . " 

1 See 76th tit. of the " Pactus legis 
Salicse." 

u According to the practice now fol-
lowed in England. 

t -Tit . 32; tit. 57, sec. 2; tit. 55. sec. 4-
tr See the following note. 



it b y an oath, w h a t o t h e r r e m e d y w a s left t o a mil i tary m a n , * 

w h o saw himself u p o n the point of b e i n g c o n f o u n d e d , than to 

d e m a n d satisfaction f o r the i n j u r y d o n e to h i m : a n d e v e n for 

the a t tempt of p e r j u r y ? T h e Sa l ic l a w , w h i c h did not a l low the 

c u s t o m of n e g a t i v e p r o o f s , nei ther admitted nor had a n y need 

of the trial b y c o m b a t ; b u t t h e l a w s of t h e R i p u a r i a n s 3" and of 

the o t h e r b a r b a r o u s n a t i o n s z w h o had a d o p t e d the pract ice of 

n e g a t i v e proofs , w e r e o b l i g e d to establish the trial b y c o m b a t . 

W h o e v e r will p l e a s e t o e x a m i n e the t w o f a m o u s regulat ions 

of G u n d e b a l d , K i n g of B u r g u n d y , c o n c e r n i n g this s u b j e c t will 

find they are der ived f r o m the v e r y n a t u r e of the th ing.o It was 

necessary , a c c o r d i n g t o the l a n g u a g e of the barbar ian laws, t o 

rescue the oath o u t of t h e h a n d s of a person w h o w a s g o i n g to 

abuse it. 

A m o n g the L o m b a r d s , the l a w of R o t h a r i s a d m i t s of cases 

in w h i c h a m a n w h o h a d m a d e his defence b y o a t h should not be 

suf fered t o u n d e r g o t h e h a r d s h i p of a duel . T h i s c u s t o m spread 

itself f u r t h e r : b w e s h a l l present ly see the mischie fs that arose 

f r o m it, a n d h o w t h e y w e r e o b l i g e d t o return to t h e ancient 

pract ice . 

15.—A Reflection 

I do not pretend t o d e n y that in the c h a n g e s m a d e in the code 

of. the barbar ian l a w s , in t h e r e g u l a t i o n s a d d e d to that code, and 

in the b o d y of the C a p i t u l a r i e s , it is possible to find s o m e passages 

w h e r e the trial b y c o m b a t is n o t a c o n s e q u e n c e of the n e g a t i v e 

proof . P a r t i c u l a r c i r c u m s t a n c e s m i g h t , in t h e c o u r s e of many 

a g e s , g i v e rise to p a r t i c u l a r laws . I speak o n l y of the general 

spirit of the laws of t h e G e r m a n s , of their n a t u r e and o r i g i n ; I 

speak of the ancient c u s t o m s of those p e o p l e , that w e r e either 

hinted at or establ ished b y those l a w s ; a n d this is the o n l y mat-

ter in quest ion. 

x This spirit appears in t h e law of the 
Ripuarians, tit. 59, see. 4, and tit. 67, 
sec. 5, and in the Capitulary of Louis 
the Débonnaire, added to the law of 
the Ripuarians in the year 803, art. 22. 

y See that law. 
s T h e law of the Frisians, Lombards, 

Bavarians, Saxons, Thuringians , and 
Burgundians. 

a i n the law of the Burgundians . tit. 
8. sees. 1 and 2, on criminal affairs; 
and tit. 45, which extends also to civil 

affairs. See also the law of the Thurin-
gians, tit. 1, sec. 31, tit. 7, sec. 6, and 
tit. 8; and the law of the Alemans. tit. 
89; the law of the Bavarians, tit. 8. chap, 
ii. sec. 6, and chap. iii. sec. 1, and tit. 9. 
chap. iv. sec. 4; the law of the Frisians, 
tit. 2, sec. 3, and tit. 14, sec. 4; the law 
of the Lombards, book I. tit. 32, sec. 3, 
and tit. 35, sec. 1, and book II . tit. 35. 
sec. 2. 

b See chap, xviii. , towards the end. 

16.—Of the Ordeal or Trial by boiling Water, established by 
the Salic Law 

T h e Sa l ic law c a l l o w e d of the ordeal , o r trial b y b o i l i n g w a t e r ; 

and as this trial w a s e x c e s s i v e l y cruel , the law f o u n d a n e x p e d i -

ent t o soften its r igor .d It permitted the p e r s o n , w h o had b e e n 

s u m m o n e d t o m a k e the trial wi th b o i l i n g water , t o r a n s o m his 

hand, wi th t h e consent of the a d v e r s e party . T h e accuser , fo i 

a part icular s u m determined b y the law, m i g h t be satisfied w i t h 

the oath of a few witnesses , d e c l a r i n g that the a c c u s e d had not 

c o m m i t t e d the cr ime. T h i s w a s a part icular case , in w h i c h the 

Sa l ic l a w a d m i t t e d of t h e n e g a t i v e proof . 

T h i s trial w a s a t h i n g privately a g r e e d u p o n , w h i c h t h e law 

permitted o n l y , but did not ordain. T h e law g a v e a part icular 

i n d e m n i t y to the accuser , w h o w o u l d a l low the a c c u s e d to m a k e 

his defence b y a n e g a t i v e p r o o f : the plaintiff w a s at l iberty to be 

satisfied with the oath of the defendant , a s he w a s at l iberty t o 

f o r g i v e h im the i n j u r y . 

T h e law c o n t r i v e d a middle c o u r s e / that b e f o r e sentence 

passed, both parties, the one t h r o u g h fear of a terrible trial , t h e 

o t h e r for the sake of a smal l indemnity , s h o u l d terminate their 

disputes , a n d put a n end t o their animosit ies . It is plain, that 

w h e n o n c e this n e g a t i v e proof w a s c o m p l e t e d , n o t h i n g m o r e w a s 

requis i te ; and, therefore , that the pract ice of legal due ls c o u l d 

not be a c o n s e q u e n c e of this part icular regulat ion of the Sal ic 

law. 

17.—Particular Notions of our Ancestors 

It is a s t o n i s h i n g that o u r a n c e s t o r s should thus rest t h e h o n o r , 

for tune , a n d life of the s u b j e c t , o n t h i n g s that depended less o n 

reason than o n hazard , and that t h e y should incessantly m a k e 

use of p r o o f s i n c a p a b l e of c o n v i c t i n g , and that had n o m a n n e r of 

c o n n e c t i o n either wi th i n n o c e n c e o r gui l t . 

T h e G e r m a n s , w h o had n e v e r been s u b d u e d / e n j o y e d a n e x -

cess ive independence . D i f f e r e n t families w a g e d w a r with each 

o t h e r g t o obta in sat isfact ion for murders , robber ies , or a f f r o n t s . 

T h i s c u s t o m w a s m o d e r a t e d b y s u b j e c t i n g these hosti l i t ies t o 

r u l e s ; it w a s ordained that t h e y should be n o l o n g e r c o m m i t t e d 

c As also some other laws of the bar-
barians. d Tit . 55- ' I b i d - , l t - 50-

f This appears by what Tacitus say«, 
" O m n i b u s idem habitus." 

g Velleius Paterculusj lib. I I . chap, 
cxviii. . says that the Germans decided 
all their disputes by the sword. 

« 



but b y t h e d irect ion a n d under the e y e of t h e magistrate./» T h i s 

w a s far preferable t o a g e n e r a l l icense of a n n o y i n g e a c h other. 

A s t h e T u r k s in their civi l w a r s l o o k u p o n the first v ictory 

a s a dec is ion of h e a v e n in f a v o r of the v i c t o r , so the inhabitants 

of G e r m a n y in their p r i v a t e quarre ls considered the event of a 

c o m b a t as a decree of P r o v i d e n c e , e v e r attentive t o punish the 

c r i m i n a l or t h e usurper . 

T a c i t u s i n f o r m s us, that w h e n o n e G e r m a n nat ion intended 

t o dec lare w a r a g a i n s t another , t h e y l o o k e d o u t for a prisoner 

w h o w a s t o fight wi th o n e of their people , and b y the event they 

j u d g e d of t h e success of the w a r . A nat ion w h o bel ieved that 

publ ic q u a r r e l s c o u l d be determined b y a s ing le c o m b a t might 

v e r y w e l l t h i n k that it w a s p r o p e r a lso for d e c i d i n g the disputes 

of indiv iduals . 

G u n d e b a l d , K i n g of B u r g u n d y , g a v e the greates t sanction to 

t h e c u s t o m of l e g a l duels.» T h e reason h e a s s i g n s for this law 

is m e n t i o n e d in his edict. " I t i s , " s a y s he, " in o r d e r t o prevent 

o u r s u b j e c t s f r o m at tes t ing b y oath w h a t is uncer ta in , and per-

j u r i n g t h e m s e l v e s a b o u t w h a t is c e r t a i n . " T h u s , w h i l e the 

c l e r g y dec lared that an i m p i o u s law w h i c h permit ted combats , ; 

t h e B u r g u n d i a n k i n g s l o o k e d u p o n that as a sacr i leg ious law 

w h i c h a u t h o r i z e d t h e t a k i n g of an oath. 

T h e trial b y c o m b a t had s o m e r e a s o n for it, f o u n d e d on e x -

p e r i e n c e . I n a mil i tary nat ion, c o w a r d i c e s u p p o s e s o t h e r vices; 

it is a n a r g u m e n t of a p e r s o n ' s h a v i n g deviated f r o m the princi-

p l e s of his educat ion , of his b e i n g insensible of h o n o r , and of 

h a v i n g re fused t o be directed b y those m a x i m s w h i c h g o v e r n 

o t h e r m e n ; it s h o w s that he neither fears their c o n t e m p t , nor 

sets a n y v a l u e u p o n their esteem M e n of a n y tolerable extrac-

t ion s e l d o m w a n t either t h e d e x t e r i t y requisite t o co-operate 

w i t h s t r e n g t h , o r t h e s trength necessary to c o n c u r wi th c o u r a g e ; 

f o r a s t h e y set a v a l u e u p o n h o n o r t h e y are pract ised in matters 

w i t h o u t w h i c h th is h o n o r c a n n o t be obta ined. Besides , in a 

m i l i t a r y nat ion, w h e r e s t r e n g t h , c o u r a g e , a n d p r o w e s s are es-

t e e m e d , c r i m e s rea l ly o d i o u s are those w h i c h arise f r o m fraud, 

ar t i f i ce , a n d c u n n i n g , that is f r o m c o w a r d i c e . 

W i t h r e g a r d t o t h e trial b y fire, a f ter t h e p a r t y a c c u s e d had 

h See the codes of barbarian laws, 
and, in respect to less ancient times, 
Beaumanoir on the " Customs of Beau-
v o i s i s . " 

» L a w of the Burgundians, chap, xltf 
j See the works of Agobard. 

put his hand o n a hot iron, or in b o i l i n g water , t h e y w r a p p e d the 

hand in a b a g a n d sealed it u p ; if after three d a y s there ap-

peared n o m a r k , he w a s a c q u i t t e d . I s it not plain, that a m o n g 

people inured t o the h a n d l i n g of arms, the impress ion m a d e on 

a r o u g h or c a l l o u s sk in b y the hot iron o r b y b o i l i n g water c o u l d 

not be so g r e a t a s t o b e seen three d a y s a f t e r w a r d s ? A n d if 

there appeared a n y m a r k it s h o w e d that t h e p e r s o n w h o h a d 

u n d e r g o n e the trial w a s a n e f f e m i n a t e f e l l o w . O u r peasants are 

not a fra id to h a n d l e hot iron with their ca l lous h a n d s ; and, wi th 

r e g a r d t o the w o m e n , t h e h a n d s of those w h o w o r k e d hard 

m i g h t be v e r y w e l l a b l e t o resist hot iron. T h e ladies did not 

want c h a m p i o n s to defend their c a u s e ; a n d in a nat ion w h e r e 

there w a s no l u x u r y , there was no middle state.* 

B y t h e law of the T h u r i n g i a n s / a w o m a n a c c u s e d of a d u l t e r y 

w a s c o n d e m n e d to t h e trial b y b o i l i n g water o n l y w h e n there 

w a s n o c h a m p i o n t o defend h e r ; a n d the law of the R i p u a r i a n s 

a d m i t s of this trial»" o n l y w h e n a p e r s o n had n o witnesses t o ap-

pear in just i f icat ion. N o w a w o m a n that could not prevai l u p o n 

a n y o n e re lat ive t o defend her cause , o r a m a n that could not 

p r o d u c e o n e s ingle wi tness t o attest his h o n e s t y were , f r o m those 

v e r y c i r c u m s t a n c e s , suff ic ient ly c o n v i c t e d . 

I c o n c l u d e , therefore , that u n d e r the c i r c u m s t a n c e s of t ime 

in w h i c h the trial b y c o m b a t a n d the trial b y hot iron and boil-

i n g w a t e r obta ined, there w a s s u c h an a g r e e m e n t b e t w e e n those 

l a w s a n d t h e m a n n e r s of the people , that the l a w s w e r e rather 

u n j u s t in t h e m s e l v e s than p r o d u c t i v e of in just ice , that the e f fects 

w e r e m o r e innocent than the cause , that they w e r e m o r e c o n -

trary t o equity than pre judic ia l t o its rights, m o r e u n r e a s o n a b l e 

than tyrannica l . 

18.—In what manner the Custom of judicial Combats gained 
Ground 

F r o m A g o b a r d ' s letter t o L o u i s t h e D e b o n n a i r e it m i g h t 

be inferred that the c u s t o m of judic ia l c o m b a t s w a s n o t estab-

lished a m o n g the F r a n k s ; for h a v i n g represented t o that pr ince 

the a b u s e s of t h e law of G u n d e b a l d , h e desires that pr ivate dis-

putes should be decided in B u r g u n d y b y the l a w of t h e F r a n k s . « 

k See Beaumanoir on the " Custom 01 / Tit . 14. 
Beauvoisis." chap. Ixi. See also the law m Chap. xxxi . sec. 5. 
of the Angli , chap, xiv., where the trial n St placeret Domino nostro ut eos 
by boiling water is only a subsidiary transterret ad legem r rancorum 
proof. 



But as it is w e l l k n o w n f r o m o t h e r q u a r t e r s that t h e trial b y com-

bat preva i led at t h a t t ime in F r a n c e , this has b e e n the cause of 

some p e r p l e x i t y . H o w e v e r , the di f f icul ty m a y be so lved b y what 

I have s a i d ; t h e l a w of the Sal ian F r a n k s did not a l low of this 

kind of trial a n d t h a t of the R i p u a r i a n F r a n k s did.o 

B u t , n o t w i t h s t a n d i n g t h e c l a m o r s of the c l e r g y , the custom of 

judic ia l c o m b a t s g a i n e d g r o u n d c o n t i n u a l l y in F r a n c e ; and I 

shall present ly m a k e it a p p e a r , that t h e c l e r g y t h e m s e l v e s were in 

a g r e a t m e a s u r e t h e o c c a s i o n of it. 

It is t h e l a w o f t h e L o m b a r d s that furnishes us wi th thit, 

proof . " T h e r e h a s b e e n l o n g s ince a detestable c u s t o m intro-

d u c e d , " s a y s t h e p r e a m b l e t o the const i tut ion of O t h o I I : p 

" this is, t h a t if t h e title to a n estate w a s said t o be false, the per-

son w h o c l a i m e d u n d e r that title m a d e oath u p o n the Gospel 

that it w a s g e n u i n e ; and w i t h o u t a n y p r e c e d i n g j u d g m e n t he 

took possess ion o f t h e estate ; so that t h e y w h o w o u l d perjure 

themselves w e r e s u r e of g a i n i n g their p o i n t . " T h e E m p e r o r 

O t h o I h a v i n g c a u s e d himself t o b e c r o w n e d at R o m e q at the 

very t i m e t h a t a C o u n c i l w a s there u n d e r P o p e J o h n X I I all 

the lords of I t a l y r e p r e s e n t e d to that pr ince the necessi ty of en-

a c t i n g a l a w t o r e f o r m this horr ib le abuse.»" T h e P o p e and the 

E m p e r o r w e r e o f o p i n i o n that the a f fa i r s h o u l d be referred to 

the C o u n c i l w h i c h w a s t o be short ly held at R a v e n n a . * There 

the lords m a d e t h e s a m e d e m a n d s , a n d r e d o u b l e d their com-

plaints; b u t t h e a f f a i r w a s p u t off o n c e m o r e u n d e r pretence of 

the a b s e n c e of p a r t i c u l a r persons. W h e n O t h o I I and Conrad, 

K i n g of B u r g u n d y , arr ived in I t a l y , ' t h e y h a d a conference at 

V e r o n a « wi th t h e I ta l ian l o r d s ; v a n d at their repeated solicita-

tions, the E m p e r o r , wi th their u n a n i m o u s c o n s e n t , m a d e a law, 

that w h e n e v e r t h e r e h a p p e n e d a n y disputes a b o u t inheritances 

whi le one of the p a r t i e s insisted u p o n t h e legal i ty of his title and 

the o t h e r m a i n t a i n e d its b e i n g false, t h e a f fa i r s h o u l d be decided 

b y c o m b a t ; t h a t t h e s a m e rule should be o b s e r v e d in contests 

re lat ing t o fiefs; a n d that the c l e r g y s h o u l d be s u b j e c t to the 

o See this law, tit. 59, sec. 4, and t i t 
67, sec. 5. 

p Law of the L o m b a r d s , book I I . tit. 

'f ' <i>- j t d i 'A'--
r " A b Italia? procer ibus est proclama-

tum, ut imperator s a n c t u s mutata lege. 
facinus indignum d e s t r u e r e t . " — L a w of 
the Lombards, b o o k I I . tit. 55, chap. 
xxx iv . 

s I t was held in the year 967, in the 
presence of Pope John X I I I and of the 
E m p e r o r Otho I . 

t Otho I I ' s uncle, son to Rodolphus, 
and K i n g of Transjurian Burgundy. 

u I n the year 988. 
v " Cum in hoc ab omnibus imperiales 

aures pulsarentur ."—Law of the Lom 
bards, book I I . Cit* «6, chap, xxxiv . 

same l a w , b u t should fight b y their c h a m p i o n s . H e r e w e see, 

that the nobi l i ty insisted o n the trial b y c o m b a t , b e c a u s e of the 

i n c o n v e n i e n c e of the proof i n t r o d u c e d b y the c l e r g y , that not-

w i t h s t a n d i n g the c l a m o r s of the nobi l i ty , the n o t o r i o u s n e s s of 

the a b u s e w h i c h cal led o u t l o u d l y for redress, a n d the a u t h o r i t y 

of O t h o w h o c a m e into I ta ly t o speak and act a s m a s t e r , still 

t h e c l e r g y held o u t in t w o C o u n c i l s ; in fine, that the j o i n t c o n -

c u r r e n c e of the nobi l i ty a n d pr inces h a v i n g o b l i g e d t h e c l e r g y 

t o s u b m i t , the c u s t o m of judic ia l c o m b a t s m u s t h a v e b e e n c o n -

sidered as a p r i v i l e g e of the nobi l i ty , as a barr ier aga inst in jus-

t ice, a n d as a secur i ty of p r o p e r t y , and f r o m t h a t v e r y m o m e n t 

this c u s t o m m u s t h a v e g a i n e d g r o u n d . A n d this w a s e f f e c t e d at 

a t i m e w h e n t h e p o w e r of t h e e m p e r o r s w a s g r e a t , a n d t h a t of 

the p o p e s i n c o n s i d e r a b l e ; at a t i m e w h e n the O t h o s c a m e t o 

r e v i v e t h e d i g n i t y of the e m p i r e in I t a l y . 

I shal l m a k e o n e ref lect ion w h i c h will c o r r o b o r a t e w h a t h a s 

been a b o v e said, n a m e l y , that the institution of n e g a t i v e p r o o f s 

entailed that of judic ia l c o m b a t s . T h e abuse , c o m p l a i n e d of t o 

the O t h o s , w a s , that a person w h o w a s c h a r g e d w i t h h a v i n g a 

false title t o an estate, de fended himself b y a n e g a t i v e proof , d e -

c l a r i n g u p o n t h e G o s p e l s it w a s not false. W h a t w a s d o n e to re-

f o r m the a b u s e of a law w h i c h had b e e n m u t i l a t e d ? T h e c u s t o m 

of c o m b a t w a s rev ived . 

I hastened to speak of the const i tut ion of O t h o I I , in o r d e r 

t o g i v e a c lear idea of the disputes b e t w e e n the c l e r g y a n d the 

laity of those t imes. T h e r e had b e e n indeed a const i tut ion of 

L o t h a r i u s I w of an earl ier date, a s o v e r e i g n w h o , u p o n the s a m e 

c o m p l a i n t s and disputes, b e i n g des irous of s e c u r i n g t h e j u s t p o s -

session of p r o p e r t y , had o r d a i n e d that t h e n o t a r y s h o u l d m a k e 

oath that the deed o r title w a s not f o r g e d ; and if the n o t a r y 

should h a p p e n t o die, t h e witnesses should be s w o r n w h o h a d 

s igned it. T h e evi l , h o w e v e r , still c o n t i n u e d , till t h e y w e r e 

o b l i g e d at l e n g t h t o h a v e r e c o u r s e t o the r e m e d y a b o v - m e n -

t ioned. 

B e f o r e that t ime I find that , in t h e g e n e r a l assembl ies , heid b y 

C h a r l e m a g n e , the nation represented t o h i m , * that in t h e actua l 

state of t h i n g s it w a s e x t r e m e l y diff icult for e i ther the a c c u s e r 

o r the a c c u s e d t o a v o i d p e r j u r i n g themselves , a n d that for this 

w I n the law of the Lombards, book Muratori made use of it is attributed to 
I I . tit. ss, sec. 33. In the copy which the Emperor Guido. x Ibid., sec. 1*. 

V o l I I . - « 



reason it w a s much better to revive the judicial combat , which 

w a s a c c o r d i n g l y done. 

T h e u s a g e of judicial combats gained g r o u n d a m o n g the B u r -

g u n d i a n s , and that of an oath w a s limited. T h e o d o r i c , K i n g of 

I ta ly , suppressed the single c o m b a t a m o n g the O s t r o g o t h s ; y 

and the l a w s of Chaindasuinthus and Recessuinthus seemed as if 

t h e y w o u l d abolish the very idea of i t B u t these laws were so 

little respected in Narbonne Gaul , that they l o o k e d upon the legal 

duel as a pr iv i lege of the Goths.* 

T h e L o m b a r d s who conquered Italy after the O s t r o g o t h s had 

been destroyed by the Greeks, introduced the c u s t o m of judicial 

c o m b a t into that country, but their first laws g a v e a c h e c k to it.* 

C h a r l e m a g n e , a Louis the Debonnaire , and the O t h o s made 

divers g e n e r a l constitutions, which w e find inserted in the laws 

of the L o m b a r d s and added to the Salic l a w s , w h e r e b y the prac-

t ice of lega l duels, at first in criminal, and af terwards in civil 

cases, obtained a greater extent. They k n e w not w h a t to do. 

T h e n e g a t i v e proof by oath had its inconveniences; that of legal 

duels h a d its inconveniences a lso; hence they o f ten changed, ac-

c o r d i n g as the one or the other affected them most . 

O n t h e o n e hand, the clergy were pleased to see that in all 

secular a f fa irs people were obliged to have recourse to the altar,b 

and, on the other, a h a u g h t y nobility were fond of maintaining 

their r i g h t s b y the sword. 

I w o u l d not have it inferred that it was the c l e r g y w h o intro-

d u c e d the c u s t o m so m u c h complained of b y the nobility. This 

c u s t o m w a s derived f r c m the spirit of the barbarian laws, and 

f r o m the establ ishment of negat ive proofs. B u t a practice that 

contr ibuted to the impunity of such a number of criminals, hav-

i n g g i v e n s o m e people reason to think it w a s proper to m a k e use 

of the sanct i ty of the churches in order to strike terror into the 

g u i l t y , a n d to intimidate perjurers, the c lergy maintained this 

y Cassiod, iii., let. 23 and 24. Rotharis; and in sec. 15, that of Luit-
s . I n palatio quoque, Bera comes prandus. 

Barcmonensis , c u m impeteretur a quo- a Ibid, book I I . tit. 55, sec. 23. 
dam vocato Sunila, et infidelitatis argue- b The judicial oaths were made at that 
retur, c u m eodem secundum legem time in the churches, and during the 
propriam, utpotc quia uterque Gothus first race of our k ings there was a chapel 
5? . 1 - P 1 " 1 " 0 congressus est et set apart in the royal palace for the 
« T -r ~ T , a n ? n y i " o u s author of the affairs that were to be thus decided. 

Lite ot L o u i s the Debonnaire ." See the formulas of Marculfus. book I. 
, e in the law of the Lombards. chap, xxxviii . T h e laws of the Ripu-

K ^ E TT 4 t ! t - 9- s e c - 23- a n , l arians, tit. 59. sec. 4. tit. 65. sec. 5- The 
35. sees. 4 and 5, and t i t history of Gregory of T o u r s ; and the 

55, sees. 1, 2, and 3. T h e regulations of Capitulary of the year 803, added to the 

usage and the pract ice which attended it: for in other respects 

they w e r e absolutely averse to negative proofs. W e find in 

Beaumanoir c that this kind of proof w a s never a l lowed in ec-

clesiastic courts , w h i c h contributed great ly without doubt to its 

suppression, and to weaken in this respect the regulat ion of the 

codes of the barbarian laws. 

This wil l c o n v i n c e us more strongly of the connect ion between 

the usage of negat ive proofs and that of judicial combats , of 

which I have said so m u c h . T h e lay tribunals admitted of both, 

and both were re jected by the ecclesiastic courts. 

In c h o o s i n g the trial b y duel the nation fol lowed its military 

spirit; for whi le this was established as a divine decision, the 

trials by the cross, b y cold or boi l ing waters, which had been also 

regarded in the same lights, were abolished. 

C h a r l e m a g n e ordained, that if any dif ference should arise be-

tween his children, it should be terminated by the j u d g m e n t of 

the cross. L o u i s the Debonnaire,d l imited this j u d g m e n t to ec-

clesiastic a f fa irs ; his son L o t h a r i u s abolished it in all c a s e s ; n a y , 

he suppressed even the trial by cold water.* 

I d o not pretend to say, that at a t ime when so few u s a g e s 

were universal ly received, these trials were not revived in s o m e 

churches, especially as they are mentioned in a charter of Phi l ip 

A u g u s t u s / but I aff irm that they were very seldom practised. 

Beaumanoir ,g w h o lived at the time of St . L o u i s and a little after, 

enumerat ing the different k inds of trial, ment ions that of judicial 

combat , but not a w o r d of the others. 

19.—A new Reason of the Disuse of the Salic and Roman Laws, 
as also of the Capitularies 

I h a v e already mentioned the reasons that had destroyed the 

authority of the Sal ic and R o m a n laws, as also of the C a p i t u -

laries; here I shall add, that the principal cause was the great 

extension g iven to judiciary combats . 

A s the Salic laws did not admit of this custom, they became in 

some measure useless, and fell into obl ivion. In l ike manner the 

c Chap, x x x i x . p. 212. 
d W e find his Constitutions inserted 

in the law of the Lombards and at the 
end of the Salic laws. 

< In a constitution inserted in the law 

of the Lombards, book I I . tit. 55, s e c 
31-

f In the year 1200. 
g " Custom of Beauvoisis ," chap 

x x x i x . 



R o m a n l a w s , w h i c h also re jected this c u s t o m , w e r e laid aside; 

their w h o l e at tent ion w a s then taken u p in establ ishing the law 

of judic ia l c o m b a t s , and in f o r m i n g a proper digest of the several 

cases that m i g h t h a p p e n on those occas ions . T h e regulations of 

the C a p i t u l a r i e s b e c a m e l ikewise of n o m a n n e r of service. T h u s 

it is that s u c h a n u m b e r of laws lost all their authori ty , without 

our b e i n g a b l e to tell the precise t ime in w h i c h it w a s lost; they 

fell into o b l i v i o n , and w e c a n n o t find any others that were sub-

stituted in the i r place. 

S u c h a n a t i o n had n o need of wri t ten l a w s ; hence its written 

laws v e r y e a s i l y fall into disuse. 

If there h a p p e n e d to be any disputes b e t w e e n t w o parties, they 

had only t o o r d e r a s ingle c o m b a t . F o r this n o g r e a t knowledge 

or abilities w e r e requisite. 

A l l c iv i l a n d cr iminal act ions are r e d u c e d to facts. It is upon 

these f a c t s t h e y f o u g h t ; and not only the substance of the affair, 

but l ikewise t h e incidents and i m p a r l a n c e s w e r e decided by com-

bat, as B e a u m a n o i r observes , w h o p r o d u c e s several instances.*» 

I find t h a t t o w a r d s the c o m m e n c e m e n t of the third race, the 

j u r i s p r u d e n c e of those t imes related entirely to precedents, every-

thing w a s r e g u l a t e d b y the point of h o n o r . If the j u d g e was not 

obeyed, h e ins is ted u p o n satisfaction f r o m the person that con-

temned h is a u t h o r i t y . A t B o u r g e s if the p r o v o s t had summoned 

a person a n d h e refused to c o m e , his w a y of p r o c e e d i n g was to 

tell h im, " I s e n t for thee, and thou didst not think it worth thy 

while to c o m e ; I d e m a n d therefore satisfaction for this thy con-

tempt ." U p o n w h i c h they fought.» L o u i s the F a t reformed 

this c u s t o m . / 

T h e c u s t o m of legal duels prevai led at O r l e a n s , even in all 

d e m a n d s of debt.fc L o u i s the Y o u n g , dec lared that this custom 

should t a k e p l a c e only w h e n the d e m a n d exceeded five sous. 

T h i s o r d i n a n c e w a s a local l a w ; for in St . L o u i s ' s t ime it was 

sufficient t h a t t h e value w a s m o r e than t w e l v e deniers.f Beau-

manoir w h a d h e a r d a g e n t l e m a n of the law af f i rm, that formerly 

there h a d b e e n a bad c u s t o m in F r a n c e of h i r i n g a champion for 

a certain t i m e to fight their batt les in all causes. T h i s shows 

h Chap. Ixi. pp. 309, 310. 
«Charter of L o u i s the Fat, in the 

year 1145, in t h e Collection of Ordi-
nances. 

t Ibid. 

k Charter of L o u i s the Y o u n g , in nffi, 
in the Collection of Ordinances. 

I See Beaumanoir, chap. Ixiii. p. 3?5-, 
m See the " Custom of Beauvoisis, 

chap, xxvii i . p. 203. 

that the c u s t o m of judic iary c o m b a t m u s t h a v e prevai led at that 

time to a w o n d e r f u l extent . 

20.—Origin of the Point of Honor 
W e meet with inexpl icable e n i g m a s in the codes of laws of 

the barbarians. T h e law of the Fris ians n a l lows only half a sou 

in composi t ion to a person that had been beaten w i t h a st ick, 

and y e t for ever so small a w o u n d it a l lows m o r e . B y the Salic 

law, if a f reeman g a v e three b l o w s with a stick to another free-

man, he paid three s o u s ; if he drew b lood, he w a s punished as if 

he had w o u n d e d him with steel, and he paid fifteen s o u s : t h u s 

the punishment w a s proport ioned to the greatness of the w o u n d . 

T h e law of the L o m b a r d s established dif ferent composi t ions for 

one, two, three, f o u r b l o w s , and so on.» A t present , a s ingle 

blow is equivalent to a hundred thousand. 

T h e const i tut ion of C h a r l e m a g n e , inserted in the law of the 

L o m b a r d s , ordains that those w h o were a l lowed the trial b y 

c o m b a t should fight with bastons.P P e r h a p s this w a s out of re-

g a r d to the c l e r g y ; o r p r o b a b l y , as the u s a g e of legal duels 

ga ined g r o u n d , they w a n t e d to render t h e m less s a n g u i n a r y . 

T h e C a p i t u l a r y of L o u i s the D e b o n n a i r e a l lows the liberty of 

c h o o s i n g to fight either with the s w o r d or baston.g I n process 

of t ime none but b o n d m e n f o u g h t with the baston.r 

H e r e I see the first rise and format ion of the part icular articles 

of o u r point of h o n o r . T h e a c c u s e r b e g a n by d e c l a r i n g in the 

presence of the j u d g e that such a person had c o m m i t t e d such an 

act ion, and the accused m a d e a n s w e r that h e l i e d / u p o n w h i c h 

the j u d g e g a v e orders for the duel. It b e c a m e then an established 

rule, that w h e n e v e r a person had the lie g i v e n h im, it w a s i n c u m -

bent o n him to fight. 

U p o n a m a n ' s d e c l a r i n g that he w o u l d fight t he could not 

a f terwards depart f r o m his w o r d ; if h e did, he w a s c o n d e m n e d to 

a penalty . H e n c e this rule ensued, that w h e n e v e r a person had 

e n g a g e d his w o r d , h o n o r forbade him to recall it. 

G e n t l e m e n f o u g h t one a n o t h e r on h o r s e b a c k , and a r m e d at 

all p o i n t s ; « v i l le ins f o u g h t o n foot and with bastons . f H e n c e it 
- " Addit io sapientium Wil .emari , " / S e e Beaumanoir. Hi. 

; V T f, s „ , combatants. Beaumanoir. chap. lx i . p. 

, See Beaumanoir, lxiv. p. 323. t h e . f ^ T L l l . . « ! « rfT ' 
i Ibid. p. 329 quoted by Galland, p. 263. 



f o l l o w e d that the baston w a s looked upon as the instrument of 

insults a n d a f f r o n t s , w because to strike a m a n with it was 

t r e a t i n g h i m l ike a vil lein. 

N o n e b u t v i l l e i n s f o u g h t w i t h their faces u n c o v e r e d , * so that 

none b u t t h e y c o u l d receive a b l o w on the f a c e . Therefore , 

a b o x o n t h e e a r b e c a m e an i n j u r y that m u s t be e x p i a t e d with 

b lood, b e c a u s e t h e person w h o received it had been treated as 

a v i l le in. 

T h e s e v e r a l p e o p l e s o f G e r m a n y w e r e n o less sensible than 

w e o f the p o i n t o f h o n o r ; n a y , they w e r e m o r e so. T h u s the 

most d is tant r e l a t i v e s took a v e r y considerable share to them-

s e l v e s in e v e r y a f f r o n t , a n d on this all their codes are founded. 

T h e l a w o f t h e L o m b a r d s ordains,y that w h o s o e v e r goes 

a t t e n d e d w i t h s e r v a n t s to beat a m a n u n a w a r e s , in order to 

load h i m w i t h s h a m e and to render him r idiculous, should 

p a y h a l f the c o m p o s i t i o n w h i c h he w o u l d o w e if he had killed 

h i m ; s a n d if t h r o u g h the same mot ive he tied o r bound him, 

he w o u l d p a y t h r e e - q u a r t e r s of the same composi t ion. 

L e t u s then c o n c l u d e that o u r f o r e f a t h e r s w e r e extremely 

sens i t ive t o a f f r o n t s ; but that a f f r o n t s o f a part icular kind, 

such as b e i n g s t r u c k w i t h a certain instrument on a certain 

part of t h e b o d y , a n d in a certain manner , w e r e as yet unknown 

to t h e m . A l l t h i s w a s inc luded in the a f f r o n t of b e i n g beaten, 

and in t h i s c a s e t h e a m o u n t of v io lence determined the magni-

tude o f t h e o u t r a g e . 

21 •—new Reflection upon the Point of Honor among the 
Germans 

" It w a s a g r e a t i n f a m y , " says Taci tus ,a " a m o n g the Germans 

for a p e r s o n t o l e a v e his b u c k l e r behind h i m in batt le ; for which 

reason m a n y a f t e r a mis for tune of this k ind h a v e destroyed 

t h e m s e l v e s . " T h u s the ancient Salic law b a l lows a composition 

of fifteen s o u s t o a n y person that had been in jur ious ly reproached 

with h a v i n g left h i s b u c k l e r behind him. 

\\ h e n C h a r l e m a g n e a m e n d e d the Sal ic l a w / he a l lowed in this 

case n o m o r e t h a n three s o u s in composi t ion . A s this prince 

c a n n o t b e s u s p e c t e d of h a v i n g had a des ign to enervate the mili-

w A m o n g the R o m a n s , it was not in-
famous t o be beaten w i t h a stick, " lege 
ictus fust ium. D e iis qui notantur in-
famia. 

, * , T h e y had o n l y the baston and 
b u c k l e r . — B e a u m a n o i r , chap. lxiv. p. 328. 

y Book I . tit. 6, sec. 1. 
s Book I. tit. 6, sec. 2. 
a " De Moribus Germanorum." 
b In the " Pactus legis Salicat." 
c W e have both the ancient law ano 

that which was amended by this prince. 

tary discipline, it is manifest that such an alteration w a s due to 

a c h a n g e of weapons, and that f rom this c h a n g e of w e a p o n s a 

g r e a t n u m b e r of u s a g e s der ive their or ig in . 

22.—Of the Manners in relation to judicial Combats 

O u r connect ions with the fair s e x are founded o n the pleasure 

of e n j o y m e n t ; o n the happiness of l o v i n g and b e i n g l o v e d ; and 

l ikewise o n the ambit ion of p leas ing the ladies, b e c a u s e they are 

the best j u d g e s of s o m e of those t h i n g s w h i c h const i tute per-

sonal merit . T h i s general desire of p leas ing p r o d u c e s gal lantry 

w h i c h is not l o v e itself, but the delicate, the volat i le , the perpetual 

s imulat ion of love. 

A c c o r d i n g to the different c i r c u m s t a n c e s of every c o u n t r y and 

a g e , l o v e inclines m o r e to one of those three th ings than to the 

other t w o . N o w I maintain, that the p r e v a i l i n g spirit at the 

t ime of o u r judicial c o m b a t s m u s t h a v e been that of ga l lantry . 

I find in the law of the L o m b a r d s , d that if one of the t w o 

c h a m p i o n s w a s found to h a v e any m a g i c herbs about h i m , the 

j u d g e ordered them to be t a k e n f r o m him, and obl iged him to 

s w e a r he had n o more. T h i s law c o u l d be founded o n l y on the 

v u l g a r o p i n i o n ; it was fear, the a l leged inventor of m u c h that 

m a d e them imagine this k ind of prestige. A s in s ingle c o m b a t s 

the c h a m p i o n s were armed at all points, and as with h e a v y arms, 

b o t h of the of fensive and defens ive k ind, those of a part icu lar ' 

t e m p e r and strength g a v e i m m e n s e a d v a n t a g e s , the notion of 

s o m e c h a m p i o n s h a v i n g enchanted a r m s m u s t certainly h a v e 

turned the brains of a great m a n y people . 

H e n c e arose the m a r v e l l o u s s y s t e m of c h i v a l r y . T h e minds 

of all sorts of people q u i c k l y imbibed these e x t r a v a g a n t ideas. 

In r o m a n c e s are found knights-errant , n e c r o m a n c e r s , and fairies, 

w i n g e d or intelligent horses, invisible or invulnerable m e n , m a -

g i c i a n s w h o concerned themselves in the birth and educat ion of 

g r e a t p e r s o n a g e s , enchanted and disenchanted palaces, a n e w 

w o r l d in the midst of the old o n e , the usual c o u r s e of nature be-

i n g left only to the lower c lass of m a n k i n d . 

K n i g h t s - e r r a n t ever in a r m o r , in a part of the world a b o u n d -

i n g in castles, forts, and robbers , p laced all their g l o r y in punish-

i n g injustice, and in p r o t e c t i n g weakness . H e n c e o u r r o m a n c e s 

d Book I I . tit. ss, sec. 11. 



are full of g a l l a n t r y f o u n d e d on the idea of love j o i n e d t o that 

of s t r e n g t h a n d p r o t e c t i o n . 

S u c h w a s t h e o r i g i n of g a l l a n t r y , w h e n they f o r m e d the no-

tion of a n e x t r a o r d i n a r y r a c e of m e n , w h o at the s ight of a vir-

t u o u s a n d b e a u t i f u l l a d y in distress w e r e inc l ined t o e x p o s e 

t h e m s e l v e s t o all h a z a r d s f o r her s a k e , a n d t o e n d e a v o r to please 

her in t h e c o m m o n a c t i o n s of life. 

O u r r o m a n c e s of c h i v a l r y flattered this desire of p leas ing , and 

c o m m u n i c a t e d t o a p a r t of E u r o p e that spirit of g a l l a n t r y w h i c h 

w e m a y v e n t u r e to a f f i r m w a s v e r y little k n o w n to the ancients. 

T h e p r o d i g i o u s l u x u r y of that i m m e n s e c i ty of R o m e en-

c o u r a g e d s e n s u o u s p l e a s u r e s . T h e tranqui l l i ty of the plains of 

G r e e c e g a v e rise t o t h e d e s c r i p t i o n of the sent iments of love.« 

T h e idea of k n i g h t s - e r r a n t , p r o t e c t o r s of the v i r tue a n d beauty of 

the fair s e x , led to t h a t of g a l l a n t r y . 

T h i s spirit w a s c o n t i n u e d b y the c u s t o m of t o u r n a m e n t s , 

w h i c h u n i t i n g the r i g h t s of v a l o r a n d love , added still a consider-

able i m p o r t a n c e to g a l l a n t r y . 

23.—Of the Code of Laws on judicial Combats 
S o m e p e r h a p s wi l l h a v e a c u r i o s i t y to see this a b o m i n a b l e cus-

t o m of j u d i c i a r y c o m b a t r e d u c e d to pr inc iples and t o find the 

g r o u n d w o r k of s u c h a n e x t r a o r d i n a r y c o d e of laws . M e n , 

t h o u g h r e a s o n a b l e in t h e m a i n , r e d u c e their v e r y p r e j u d i c e s to 

rule. N o t h i n g w a s m o r e c o n t r a r y to g o o d sense, than those 

c o m b a t s , and yet w h e n o n c e this point w a s laid d o w n , a kind of 

prudentia l m a n a g e m e n t w a s used in c a r r y i n g it into e x e c u t i o n . 

I n o r d e r t o be t h o r o u g h l y a c q u a i n t e d wi th the jur i sprudence 

of those t imes , it is n e c e s s a r y t o read wi th attention the r e g u l a -

t ions of S t . L o u i s , w h o m a d e s u c h g r e a t c h a n g e s in the judic iary 

order . D e f o n t a i n e s w a s c o n t e m p o r a r y w i t h that p r i n c e ; B e a u -

m a n o i r w r o t e a f ter h i m ; f a n d the rest l ived since his t ime. W e 

m u s t , therefore , l o o k f o r t h e ancient pract ice in the a m e n d m e n t s 

that h a v e b e e n m a d e of it. 

24.—Rules established in the judicial Combat 
W h e n there h a p p e n e d t o b e several accusers , t h e y w e r e o b l i g e d 

t o a g r e e a m o n g t h e m s e l v e s that the a c t i o n m i g h t be carr ied on b y 

a s ing le p r o s e c u t o r ; a n d , if t h e y c o u l d not a g r e e , the p e r s o n be-

< See the Greek romances of the Middle Ages. / I n the year 1283. 

f o r e w h o m the act ion w a s b r o u g h t , appointed one of t h e m t o 

prosecute the quarre l .g 

W h e n a g e n t l e m a n c h a l l e n g e d a vi l le in, h e w a s o b l i g e d t o 

present h i m s e l f o n f o o t w i t h b u c k l e r a n d b a s t o n ; but if he 

c a m e o n h o r s e b a c k a n d a r m e d l ike a g e n t l e m a n , they took h i s 

horse a n d his a r m s f r o m him, and s t r i p p i n g h im to h i s shirt , 

they c o m p e l l e d h im t o f ight in that condit ion wi th t h e vi l le in.* 

B e f o r e the c o m b a t t h e magis t ra tes o r d e r e d three b a n s t o be 

publ ished. B y the first t h e relat ives of t h e part ies w e r e c o m -

m a n d e d to ret ire; b y the s e c o n d the people w e r e w a r n e d t o be 

s i lent; and the third prohib i ted the g i v i n g of a n y ass istance to 

either of the parties, u n d e r severe penalt ies , n a y , e v e n o n pain of 

death if b y this assistance e i ther of the c o m b a t a n t s should h a p p e n 

t o be vanquished.« 

T h e of f icers b e l o n g i n g t o t h e c iv i l m a g i s t r a t e / g u a r d e d the list 

o r e n c l o s u r e w h e r e the batt le w a s f o u g h t ; and in case either of 

the part ies dec lared himself des irous of peace , t h e y t o o k part icu-

lar not ice of the actua l state in w h i c h t h e y m u t u a l l y s tood at that 

very m o m e n t , to the end that t h e y m i g h t be restored t o the s a m e 

situation, in case they did not c o m e t o an understanding.^ 

W h e n the p l e d g e s w e r e rece ived either for a c r i m e or for false 

j u d g m e n t , t h e part ies c o u l d not m a k e u p t h e matter w i t h o u t t h e 

consent of the l o r d ; and w h e n o n e of the part ies w a s o v e r c o m e , 

there c o u l d be n o a c c o m m o d a t i o n w i t h o u t the permiss ion of the 

c o u n t , w h i c h had s o m e a n a l o g y to o u r letters of grace./ 

B u t if it h a p p e n e d t o be a capital cr ime, a n d the lord, c o r -

r u p t e d b y presents , c o n s e n t e d t o a n a c c o m m o d a t i o n , he w a s 

o b l i g e d t o p a y a fine of s i x t y l ivres, and the r i g h t he had of p u n -

i s h i n g the m a l e f a c t o r d e v o l v e d u p o n the c o u n t . « 

T h e r e w e r e a g r e a t m a n y people incapable either of o f f e r i n g , 

o r of a c c e p t i n g batt le . B u t l iberty w a s g i v e n t h e m , o n c a u s e 

b e i n g s h o w n , t o c h o o s e a c h a m p i o n ; a n d that he m i g h t h a v e a 

s t r o n g e r interest in d e f e n d i n g the party , in w h o s e behalf h e a p -

peared, his hand w a s c u t of f if he lost t h e batt le .« 

SBeaumanoir, chap. vi. pp. «0 and 41. 
Ibid. chap. lxiv. p. j A 

i Ibid. chap. lxiv. p. 33°-

i IbhL 
/The great vassals had particular 

privileges. 
m Beaumanoir, chap. lxiv. p. 330, say*, 

he lost his jurisdiction: these words in 

the authors of those days have not a 
general signification, but a signification 
limited to the affair in question. Dé-
fontaines, chap. xxi. art- 29. 

n This custom, which we meet with in 
the Capitularies, was still subsisting at 
the time of Beaumanoir. See chap. Ixi. 
p. 315. 



W h e n capital laws were made in the last c e n t u r y against duels, 

p e r h a p s it would have been sufficient to have deprived a warrior 

of h is military capacity by the loss of his h a n d ; n o t h i n g in gen-

e r a l b e i n g a greater mortification to m a n k i n d than to survive the 

l o s s of their character. 

W h e n , in capital cases, the duel w a s f o u g h t by champions , the 

p a r t i e s were placed where they could not b e h o l d the batt le ; each 

w a s b o u n d with the cord diat w a s to be used at his execut ion in 

c a s e h is c h a m p i o n w a s overcome." 

T h e person o v e r c o m e in battle did not a l w a y s l o s e the point 

c o n t e s t e d ; if, for instance, they f o u g h t o n an imparlance , he lost 

o n l y the imparlance./" 

25.—Of the Bounds prescribed to the Custom of judicial 
Combats 

W h e n pledges of battle had been received u p o n a civil affair 

o f s m a l l importance, the lord obl iged the parties to withdraw 

t h e m . 

I f a fact w a s notorious; for instance, if a m a n had been assas-

s i n a t e d in the open market-place, then there w a s neither a trial 

b y wi tnesses , nor by combat; the j u d g e g a v e his decision from 

t h e notor iety of the fact.«? 

W h e n the court of a lord had of ten determined after the same 

m a n n e r , and the usage was thus k n o w n / the lord refused to 

g r a n t the parties the privilege of duel l ing, to the end that the 

u s a g e s m i g h t not be altered b y the di f ferent success of the com-

b a t s . 

T h e y w e r e not allowed to insist u p o n duel l ing b u t for them-

s e l v e s , for some one belonging to their family , o r for their l iege 

lord.-y 

W h e n the accused had been acquitted, another relat ive could 

n o t insist o n fighting him; otherwise disputes w o u l d never be 

t e r m i n a t e d . ' 

I f a person appeared again in public w h o s e relatives, upon a 

s u p p o s i t i o n of his being murdered, w a n t e d to r e v e n g e his death, 

t h e r e w a s then n o room for a c o m b a t ; the same m a y be said if 

b y a n o t o r i o u s absence the fact w a s p r o v e d to be impossible ." 
o Beaumanoir , chap. lxiv. p. 33a s Beaumanoir, chap, lxiii . p. 322. 
P I b i d . chap. lxi. p. 30R. t Ibid. 
<7 I b i d . p. 308; chap, xliii. p. 239. u Ibid. 
r I b i d . , chap. lxi. p. 314. Set also 

Defonta ines , chap. xxii. art 24. 

If a m a n w h o had been mortal ly w o u n d e d had e x c u l p a t e d be-

fore his death t h e person accused and n a m e d another , they did 

not proceed to a d u e l ; but if he had ment ioned n o b o d y his dec-

laration w a s l o o k e d u p o n as a forgiveness o n his d e a t h - b e d ; the 

prosecut ion w a s cont inued, and even a m o n g g e n t l e m e n they 

could m a k e w a r against each other.» 

W h e n there w a s a confl ict , and one of the relatives had g i v e n 

or received p l e d g e s of battle, the r ight of contest c e a s e d ; for then 

it w a s t h o u g h t that the parties wanted to pursue the ordinary 

course of j u s t i c e ; therefore he that w o u l d h a v e continued the 

contest w o u l d h a v e been sentenced to m a k e g o o d all the losses. 

T h u s the pract ice of jud ic iary c o m b a t had this a d v a n t a g e , that 

it w a s apt to c h a n g e a genera l into an individual quarrel , to re-

store the c o u r t s of jud icature to their author i ty , and to b r i n g b a c k 

into the civil state those w h o w e r e n o l o n g e r g o v e r n e d b u t by 

the law of nat ions. 

A s there are an infinite n u m b e r of wise th ings that are m a n -

a g e d in a v e r y fool ish m a n n e r ; so there are m a n y foolish th ings 

that are v e r y w i s e l y conducted. 

W h e n a m a n w h o w a s chal lenged with a cr ime visibly s h o w e d 

that it had been c o m m i t t e d b y the chal lenger himself , there could 

be then n o p l e d g e s of bat t le ; for there is no criminal but w o u l d 

prefer a duel of uncertain event to a certain punishment.« ' 

T h e r e w e r e n o duels in af fairs dec ided b y arbiters ,* nor b y ec-

clesiastical courts , nor in cases re lat ing to w o m e n ' s dowries . 

" A w o m a n , " s a y s B e a u m a n o i r , " c a n n o t fight." If a w o m a n 

c h a l l e n g e d a person wi thout n a m i n g her c h a m p i o n , the p l e d g e s 

of battle were n o t accepted. It w a s a lso requisite that a w o m a n 

should be author ized b y her baron, that is, b y her husband, to 

c h a l l e n g e ; b u t she m i g h t be c h a l l e n g e d wi thout this authority .y 

If either the c h a l l e n g e r o r the person chal lenged were under 

fifteen years of a g e , there could b e n o combat .* T h e y m i g h t 

order it, indeed, in disputes re lat ing to o r p h a n s w h e n their g u a r -

dians o r trustees w e r e w i l l i n g to run the risk of this procedure . 

T h e cases in w h i c h a b o n d m a n w a s a l l o w e d to fight are, I 

th ink, as fol lows. H e w a s a l lowed to fight another b o n d m a n ; t o 

fight a f reed-man, o r even a g e n t l e m a n , in case he w e r e chal-

l e n g e d ; b u t if h e himself cha l lenged, the o t h e r m i g h t refuse t o 

i S b S r r S t C h 3 P ' U i U " * * x Ibid! p. 323. (See also what I have 
" i b i d , p.' »aid in book ¿ V I I I . ) 



f ight ; and even the b o n d m a n ' s lord had a right to take him out 

of the court.« T h e b o n d m a n m i g h t by his lord 's charter or by 

u s a g e fight with a n y f r e e m a n ;b and the c h u r c h c la imed this 

r ight for her b o n d m e n c a s a m a r k of respect due to her by the 

laity.d 

26.—O« the judiciary Combat between one of the Parties and 
one of the Witnesses 

B e a u m a n o i r i n f o r m s u s / that a person w h o saw a witness 

g o i n g to swear a g a i n s t h i m m i g h t e lude the other , b y te l l ing 

the j u d g e s that his a d v e r s a r y p r o d u c e d a false and slandering 

witness; and if the w i t n e s s w a s wi l l ing to maintain the quarrel , 

he g a v e p ledges of bat t le . T h e e n q u i r y w a s n o l o n g e r the ques-

t ion; for if the w i t n e s s w a s o v e r c o m e , it w a s decided that the 

adversary had p r o d u c e d a fa lse witness, and he lost his cause. 

It was necessary t h a t t h e s e c o n d witness should not be heard; 

for if he had m a d e h is a t tes tat ion, the af fa ir w o u l d have been 

decided by the d e p o s i t i o n of t w o witnesses. B u t by s tay ing the 

second, the deposi t ion of t h e first witness b e c a m e void. 

T h e s e c o n d w i t n e s s b e i n g t h u s r e j e c t e d , the party w a s not al-

lowed to p r o d u c e a n y o t h e r s , b u t he lost his c a u s e ; in case, how-

ever, there had been n o p l e d g e s of battle h e m i g h t p r o d u c e other 

witnesses. 

B e a u m a n o i r o b s e r v e s / t h a t the witness m i g h t say to the party 

he appeared for, b e f o r e h e m a d e his depos i t ion: " I d o not care 

to fight for y o u r q u a r r e l , n o r t o enter into a n y d e b a t e ; but if y o u 

are wi l l ing to stand b y m e , I a m ready to tell the t r u t h . " T h e 

party w a s then o b l i g e d t o fight for the witness , and if he hap-

pened to be o v e r c o m e , h e d i d n o t lose his cause,g b u t the witness 

w a s rejected. 

This , I bel ieve, w a s a m o d i f i c a t i o n of the ancient c u s t o m ; and 

what m a k e s m e t h i n k s o is, that w e find this u s a g e of chal leng-

ing the witnesses e s t a b l i s h e d in the laws of the B a v a r i a n s h and 

B u r g u n d i a n s « w i t h o u t a n y restr ict ion. 

I have a lready m a d e m e n t i o n of the constitution of Gundebald , 

a Beaumanoir, chap, lxiii. p. 322. 

. T ? i 0 ! l t a i n e s ' c h a P - * * " - art. 7. 
c Habeant bellandi et test i f icandi 

licentiam. —Charter of L o u i s t h e F a t 
in the year n 18. 

d Ibid. 
e Chap. lxi. p. 315. 

f Chap. vi. pp. 39 and 40. 
g But if the battle was fought b j 

champions, the champion that was over 
come had his hand cut off. 

h Tit . 16, sec. 7. 
¿T i t . 45-

aga inst w h i c h A g o b a r d ; and St . A v i t u s * m a d e such loud c o m -

plaints. " W h e n the a c c u s e d , " says this prince, " p r o d u c e s wit-

nesses to swear that he has not c o m m i t t e d the c r i m e , the accuser 

m a y c h a l l e n g e o n e of the witnesses to a c o m b a t ; for it is very 

jus t that the person w h o has o f fered to swear , and has declared 

that h e w a s certain of the truth, should m a k e n o diff iculty of 

m a i n t a i n i n g it by c o m b a t . " T h u s the witnesses w e r e depr ived 

by this k i n g of every k ind of s u b t e r f u g e to a v o i d the judic iary 

c o m b a t . 

27.—Of the judiciary Combat between one of the Parties and 
one of the Lords' Peers. Appeal of false Judgment 

A s the nature of judic ia l c o m b a t s w a s to terminate the af fa ir 

forever , and w a s incompat ib le with a new j u d g m e n t and n e w 

prosecut ions, ' an appeal , such as is established by the R o m a n 

and C a n o n laws, that is, to a superior c o u r t in order to r e j u d g e 

the p r o c e e d i n g s of an inferior, w a s a t h i n g u n k n o w n in F r a n c e . 

T h i s is a f o r m of p r o c e e d i n g to w h i c h a war l ike nation, g o v -

erned solely by the point of h o n o r , w a s quite a s t r a n g e r ; and 

a g r e e a b l y to this v e r y spirit, the same m e t h o d s w e r e used aga inst 

the j u d g e s as w e r e a l lowed aga inst the parties.»« 

A n appeal a m o n g the people of this nation w a s a c h a l l e n g e to 

fight with a r m s , a c h a l l e n g e to be decided by b l o o d ; and not 

that invitat ion to a paper quarrel , the k n o w l e d g e of w h i c h w a s 

reserved for s u c c e e d i n g ages .« 

T h u s St. L o u i s in his Inst i tut ions says, that an appeal includes 

b o t h fe lony and iniquity. T h u s B e a u m a n o i r tells us, that if a 

vassal w a n t e d to m a k e his complaint of an o u t r a g e c o m m i t t e d 

against h i m b y his l o r d / he w a s first ob l iged to a n n o u n c e that he 

quitted his fief; a f ter w h i c h he appealed to his lord p a r a m o u n t , 

and of fered p l e d g e s of battle. In l ike manner the lord renounced 

the h o m a g e of his vassal , if he chal lenged him before the count . 

F o r a vassal to c h a l l e n g e his lord of false j u d g m e n t w a s as 

m u c h as to say to h im, that his sentence w a s unjust and m a -

l ic ious; n o w to utter such w o r d s against his lord w a s in s o m e 

m e a s u r e c o m m i t t i n g the cr ime of fe lony. 

H e n c e , instead of b r i n g i n g a c h a l l e n g e of false j u d g m e n t 

» Letter to L o u i s the Debonnaire. * Book I I . chap. xv. 
fc " Life of St. A v i t u s . " 0 Beaumanoir chap. Jxi. pp. 310 and 
/Beaumanoir, chap. ii. p. 22. 3 " . and chap. Ixvu. p. 337. 
m Ibid., chap. lxi. p. 3 " . »nd chap. 

Ixvii. p. 338. 



a g a i n s t t h e l o r d w h o a p p o i n t e d a n d directed the court , they 

c h a l l e n g e d the p e e r s of w h o m the c o u r t itself w a s f o r m e d , by 

w h i c h m e a n s t h e y a v o i d e d the c r i m e of f e l o n y , for they insulted 

o n l y t h e i r p e e r s , w i t h w h o m t h e y could a l w a y s a c c o u n t for the 

a f f r o n t . 

I t w a s a v e r y d a n g e r o u s t h i n g t o c h a l l e n g e t h e p e e r s of false 

judgment./» If t h e p a r t y w a i t e d till j u d g m e n t w a s pronounced, 

h e w a s o b l i g e d t o fight t h e m all w h e n t h e y o f f e r e d to m a k e g o o d 

the ir j u d g m e n t . ? If the a p p e a l w a s m a d e b e f o r e all the j u d g e s 

h a d g i v e n t h e i r o p i n i o n , he w a s o b l i g e d t o fight all w h o had 

a g r e e d in t h e i r j u d g m e n t . T o a v o i d this d a n g e r , it w a s usual 

t o p e t i t i o n t h e l o r d t o direct t h a t each p e e r s h o u l d g i v e his opin-

i o n a l o u d ; r a n d w h e n t h e first had p r o n o u n c e d , and the second 

w a s g o i n g t o d o t h e s a m e , the p a r t y to ld h im that he w a s a liar, 

a k n a v e , a n d a s l a n d e r e r , a n d t h e n he h a d to fight o n l y with that 

peer . 

D e f o n t a i n e s * w o u l d h a v e it, that b e f o r e a c h a l l e n g e w a s made 

of fa lse j u d g m e n t , it w a s c u s t o m a r y t o let three j u d g e s pro-

n o u n c e ; a n d h e d o e s not s a y that it w a s necessary to fight them 

all t h r e e , m u c h l e s s that there w a s a n y o b l i g a t i o n t o fight all 

t h o s e w h o h a d d e c l a r e d t h e m s e l v e s of t h e s a m e opinion. These 

d i f f e r e n c e s a r o s e f r o m this , t h a t in those t i m e s there w e r e few 

u s a g e s e x a c t l y in all parts the s a m e ; B e a u m a n o i r g i v e s an ac-

c o u n t of w h a t p a s s e d in t h e c o u n t y of C l e r m o n t ; a n d D e f o n -

t a i n e s of w h a t w a s pract ised in V e r m a n d o i s . 

W h e n o n e of t h e peers o r a vassa l had dec lared that he would 

m a i n t a i n t h e j u d g m e n t , t h e j u d g e ordered p l e d g e s of battle to be 

g i v e n , a n d l i k e w i s e t o o k secur i ty of t h e c h a l l e n g e r , that he 

w o u l d m a i n t a i n h i s case . ' B u t the peer w h o w a s c h a l l e n g e d g a v e 

n o s e c u r i t y , b e c a u s e he w a s the lord 's vassa l , and w a s obliged 

t o d e f e n d t h e c h a l l e n g e , o r t o p a y the lord a fine of s i x t y livres. 

I f he w h o c h a l l e n g e d did not p r o v e t h a t the j u d g m e n t was 

b a d , « h e p a i d t h e lord a f ine of s i x t y l ivres , t h e s a m e fine to the 

p e e r w h o m h e h a d c h a l l e n g e d , and as m u c h to e v e r y o n e of those 

w h o h a d o p e n l y c o n s e n t e d t o the j u d g m e n t . » 

W h e n a p e r s o n , s t r o n g l y suspected of a capital cr ime, had 

b e e n t a k e n a n d c o n d e m n e d , h e c o u l d m a k e n o a p p e a l of false 

p B e a u m a n o i r , c h a p . Ixi. p. 313. only, that each of them was allowed a 
q Ib id . p. 3,4. s m ^ „ fine 

c K •• «Beaumanoir, chap. Ixi. p. 314. 
s >-nap. x x i i . art . x, 10, and 11, h e says u Ibid. Defontaines, chap. xxii . art. 9-

v Ibid. 

j u d g m e n t : « ' for he w o u l d a l w a y s appeal e i ther t o p r o l o n g his 

life, or t o g e t a n abso lute d i s c h a r g e . 

If a p e r s o n said that the j u d g m e n t w a s false a n d b a d , a n d did 

not o f fer t o p r o v e it so, that is to fight, he w a s c o n d e m n e d t o a 

fine of ten sous if a g e n t l e m a n , a n d t o five s o u s if a b o n d m a n , for 

the i n j u r i o u s e x p r e s s i o n s he had uttered.* 

T h e j u d g e s o r p e e r s w h o w e r e o v e r c o m e , for fe i ted nei ther life 

nor l i m b s ; y but t h e person w h o c h a l l e n g e d t h e m w a s punished 

with death, if it h a p p e n e d t o be a capital cr ime.* 

T h i s m a n n e r of c h a l l e n g i n g the vassals wi th false j u d g m e n t 

w a s t o a v o i d c h a l l e n g i n g t h e lord himself . B u t if the lord had 

n o peers,a or h a d not a suff icient n u m b e r , he m i g h t at his o w n 

e x p e n s e b o r r o w peers of his lord p a r a m o u n t ; b but these peers 

w e r e not o b l i g e d t o p r o n o u n c e j u d g m e n t if they did not l ike i t ; 

they m i g h t dec lare that they w e r e c o m e o n l y to g i v e their opin-

i o n : in that par t icu lar case, t h e lord himself j u d g e d and p r o -

n o u n c e d sentence a s j u d g e ; c a n d if an a p p e a l of false j u d g m e n t 

w a s m a d e a g a i n s t h i m , it w a s his bus iness to a n s w e r t o the chal -

lenge. 

If t h e lord h a p p e n e d to b e s o v e r y p o o r a s not to b e able t o 

hire peers of his p a r a m o u n t , d o r if he neg lec ted to ask for t h e m 

or the p a r a m o u n t refused t o g i v e t h e m , then, as t h e lord could 

not j u d g e b y himself , and a s n o b o d y w a s o b l i g e d to plead b e f o r e 

a tr ibunal w h e r e j u d g m e n t c o u l d not be g i v e n , t h e a f f a i r w a s 

b r o u g h t b e f o r e the lord p a r a m o u n t . 

T h i s , I be l ieve , w a s o n e of the pr incipal c a u s e s of the sepa-

ration b e t w e e n t h e jur isdict ion and the fief, w h e n c e arose the 

m a x i m of the F r e n c h l a w y e r s , " T h e fief is o n e t h i n g , and the 

jurisdict ion is a n o t h e r . " F o r a s there w e r e a vast n u m b e r of 

peers w h o had no subordinate vassals u n d e r t h e m , they w e r e 

incapable of h o l d i n g their c o u r t ; all a f fa irs w e r e then b r o u g h t 

before their lord p a r a m o u n t , a n d t h e y lost the p r i v i l e g e of p r o -

n o u n c i n g j u d g m e n t , b e c a u s e t h e y had neither p o w e r nor wil l t o 

c laim it. 
A l l the j u d g e s w h o had b e e n at the j u d g m e n t w e r e o b l i g e d 

a- Beaumanoir, chap. Ixi. p. 3'«. and a Beaumanoir, chap. lxii. p. 322. D6-
Defontaines, chap. xxii . art. 21. fontaines, chap. xxn. . 

.r Ibid. chap. Ixi. p. 314. 6 T h e count was not obliged to lend 
y Difontaines, chap. xxii . art. 7. any Beaumanoir. chap, bcvii. p. j » . 
» S e e Defontaines. chap. xxi. art. 11 c Nobody can pass. judgment in his 

and 13. and following, who distinguishes court, says Beaumanoir, chap. lxvu. pp. 
the cases in which the appellant of false 336 and 337. 
judgment loses his life, the point con- d Ibid. chap. lxu. p. 322. 
tested, or only the imparlance. 



to be present when it was pronounced, that they might follow 
one another, and say aye to the person who, wanting to make 
an appeal of false judgment, asked them whether they followed ;e 
for Defontaines says/ " that it is an affair of courtesy and loyalty, 
and there is no such thing as evasion or delay." Hence, I im-
agine, arose the custom still followed in England, of obliging 
the jury to be all unanimous in their verdict, in cases relating to 
life and death. 

Judgment was therefore given, according to the opinion of 
the majority; and if there was an equal division, sentence was 
pronounced, in criminal cases, in favor of the accused; in cases 
of debt, in favor of the debtor; and in cases of inheritance, in 
favor of the defendant. 

Defontaines observes,g that a peer could not excuse himself 
by saying that he would not sit in court if there were only four,* 
or if the whole number, or at least the wisest part, were not pres-
ent. This is just as if he were to say in the heat of an engage-
ment, that he would not assist his lord, because he had not all 
his vassals with him. But it was the lord's business to cause his 
court to be respected, and to choose the bravest and most know-
ing of his tenants. This, I mention, in order to show the duty 
of vassals, which was to fight, and to give judgment: and such, 
indeed, was this duty, that to give judgment was all the same 
as to fight. 

It was lawful for a lord, who went to law with his vassal in 
his own court, and was cast, to challenge one of his tenants with 
false judgment. But as the latter owed a respect to his lord for 
the fealty he had vowed, and the lord, on the other hand, owed 
benevolence to his vassal for the fealty accepted; it was cus-
tomary to make a distinction between the lord's affirming in 
general that the judgment was false and unjust,» and imputing 
personal prevarications to his tenant./ In the former case he 
affronted his own court, and in some measure himself, so that 
there was no room for pledges of battle. But there was room 
in the latter, because he attacked his vassal's honor; and the per-
son overcome was deprived of life and property, in order to 
maintain the public tranquillity. 

e Défontaines, chap. xxi . art. 27 and 
28. 

f Ibid. art. 28. 
g Chap. xxi. art. 37. 

A T h i s number at least was necessary. 
Defontaines, chap. xxi . art. 36. 

i Beaumanoir, chap. Ixvii. p. 337. 
I Ibid. 

This distinction, which was necessary in that particular case, 
had afterwards a greater extent. Beaumanoir says, that when 
the challenger of false judgment attacked one of the peers by 
personal imputation, battle ensued; but if he attacked only the 
judgment, the peer challenged was at liberty to determine the 
dispute either by battle or by law.* But as the prevailing spirit 
in Beaumanoir's time was to restrain the usage of judicial com-
bats, and as this liberty which had been granted to the peer 
challenged of defending the judgment by combat or not is 
equally contrary to the ideas of honor established in those days, 
and to the obligation the vassal lay under of defending his lord's 
jurisdiction, I am apt to think, that this distinction of Beau-
manoir's was a novelty in French jurisprudence. 

I would not have it thought that all appeals of false judgment 
were decided by battle; it fared with this appeal as with all 
others. The reader may recollect the exceptions mentioned in the 
25th chapter. Here it was the business of the superior court to 
examine whether it was proper to withdraw the pledges of battle 
or not. 

There could be no appeal of false judgment against the king's 
court; because, as there was no one equal to the king, no one 
could challenge him; and as the king had no superior, none 
could appeal from his court. 

This fundamental regulation, which was necessary as a politi-
cal law, diminished also as a civil law the abuses of the judicial 
proceedings of those times. When a lord was afraid that his court 
would be challenged with false judgment, or perceived that they 
were determined to challenge, if the interests of justice required 
that it should not be challenged, he might demand from the 
king's court, men whose judgment could not be set aside.' Thus 
King Philip, says Defontaines,« sent his whole Council to judge 
an affair in the court of the Abbot of Corbey. 

But if the lord could not have judges from the king, he mi«?ht 
remove his court into the king's, if he held immediately of him; 
and if there were intermediate lords, he had recourse to his 
suzerain, removing from one lord to another till he came to the 
sovereign. 

Thus, notwithstanding they had in those days neither the 
practice nor even the idea of our modern appeals, yet they had 

k Beaumanoir, chap. Ixvii. pp. 337 and 338. I Difontaines, chap. xxii . * Ibid. 
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recourse to t h e k i n g , w h o w a s the s o u r c e w h e n c e all those rivers 
flowed, and the sea into w h i c h they returned. 

28.—Of the Appeal of Default of Justice 

T h e appeal of default of jus t ice was , w h e n the c o u r t of a par-
t icular lord deferred, e v a d e d , or refused to d o just ice t o the 
parties. 

D u r i n g t h e time of o u r pr inces of the s e c o n d race , t h o u g h the 

count had several of f icers u n d e r h i m , their p e r s o n w a s subordi-

nate, but not their jur isdic t ion. T h e s e of f icers in their court 

days , assizes, or placita, g a v e j u d g m e n t in the last resort as the 

c o u n t himself ; all the d i f f e r e n c e consisted in the division of the 

jur isdict ion. F o r instance , t h e c o u n t h a d the p o w e r of con-

d e m n i n g to death, of j u d g i n g of l iberty , a n d of the restitution of 

g o o d s , w h i c h the centenarii h a d not.« 

F o r the same reason there w e r e g r e a t e r cases w h i c h w e r e re-

served to the k i n g ; n a m e l y , those w h i c h directly concerned the 

political o r d e r of the state.» S u c h w e r e the disputes between 

bishops, a b b o t s , counts , a n d o t h e r g r a n d e e s , w h i c h w e r e deter-

mined by the king, t o g e t h e r wi th the g r e a t vassals./» 

W h a t s o m e authors h a v e a d v a n c e d , n a m e l y , that a n appeal 

lay from the count to the k i n g ' s c o m m i s s a r y , or missus dominicus, 

is not well grounded. T h e c o u n t a n d t h e missus h a d an equal 

jurisdiction, independent of each other .? T h e w h o l e difference 

w a s , that the missus held his placita, o r assizes, f o u r m o n t h s in 

t h e y e a r / a n d the count the o t h e r e ight . 

If a person, w h o had b e e n c o n d e m n e d at an assize, demanded 

t o have his cause tried o v e r a g a i n , and w a s a f t e r w a r d s cast, he 

paid a fine of fifteen sous, o r received fifteen b l o w s f r o m the 

j u d g e s w h o had decided t h e affair.J 

W h e n the counts, o r the k i n g ' s c o m m i s s a r i e s did not find 

themselves a b l e to b r i n g the g r e a t lords to reason, t h e y made 

t h e m g i v e bail o r security t that t h e y w o u l d a p p e a r in t h e k ing 's 

c o u r t : this w a s to try the cause, a n d not to r e j u d g e it. I find in 

n Third Capitulary of the year 812. 
art- 3. edition of Balurius, p. 497, and 
of Charles the Bald, added to the law 
of the Lombards, book II . art. 3. 

0 Ibid. , p. 497. 
p " Cum fidelibus."—Capitulary of 

L o u i s the Debonnaire, edition of Ba-
luzius, p. 667. 

„ 9 See the Capitulary of Charles the 
Bald, added to the law of the Lom-
bards, book I I . art. 3. 

r Third Capitulary of the year 812, 
art. 8. 

s " P lac i tum." 
t This appears by the formulas, char-

ters, and the capitularies. 

the C a p i t u l a r y of M e t z « a law b y w h i c h the appeal of false j u d g -

ment to the k i n g ' s court is established, a n d all other k inds of 

appeal are p r o s c r i b e d a n d punished. 

If they refused to submit to the j u d g m e n t of the sher i f fs v a n d 

made n o c o m p l a i n t , they w e r e imprisoned till t h e y h a d sub-

mitted, b u t if t h e y c o m p l a i n e d , they w e r e c o n d u c t e d u n d e r a 

proper g u a r d before the k i n g , and the af fair w a s e x a m i n e d in his 

court. 

T h e r e c o u l d be h a r d l y a n y r o o m then for an appeal of default 

of justice. F o r instead of its b e i n g usual in those d a y s t o c o m -

plain that the c o u n t s and others w h o had a r i g h t of h o l d i n g ass izes 

were not e x a c t in d i s c h a r g i n g this duty ,w it w a s a g e n e r a l c o m -

plaint that t h e y w e r e t o o e x a c t . H e n c e w e find s u c h n u m b e r s of 

ordinances, b y w h i c h the c o u n t s and all other of f icers of jus t ice 

are forbidden to hold their assizes a b o v e thrice a y e a r . I t w a s 

not so necessary t o chastise their indolence , a s t o c h e c k their 

activity. 

B u t , after a n infinite n u m b e r of petty lordships had b e e n 

formed, and d i f ferent d e g r e e s of vassa lage established, the n e g -

lect of certain vassals in h o l d i n g their c o u r t s g a v e rise to this 

kind of a p p e a l ; * especial ly a s very considerable prof i ts a c c r u e d 

to the lord p a r a m o u n t f r o m the several fines. 

A s the c u s t o m of judic ia l c o m b a t s g a i n e d e v e r y d a y m o r e 

g r o u n d , there w e r e p laces , cases , and t imes, in w h i c h it w a s 

difficult t o a s s e m b l e the peers, a n d c o n s e q u e n t l y in w h i c h just ice 

was de layed . T h e appeal of default of just ice w a s therefore in-

troduced, a n a p p e a l that has b e e n often a r e m a r k a b l e era in o u r 

h is tory ; b e c a u s e m o s t of the w a r s of those d a y s w e r e imputed 

to a v io lat ion of t h e polit ical l a w ; as the cause, o r at least the 

pretence, of o u r m o d e r n w a r s is t h e i n f r i n g e m e n t of the l a w s of 

nations. 

B e a u m a n o i r s a y s y that , in case of default of just ice , batt le w a s 

not a l l o w e d : the r e a s o n s are these: I. T h e y c o u l d not c h a l l e n g e 

the lord himself , b e c a u s e of the respect d u e to his p e r s o n ; nei ther 

could they c h a l l e n g e t h e lord 's peers , b e c a u s e the case w a s c lear , 

u In the year 757, edition of Baluzius. 
p. 180, arts. 9 and 10, and the synod 

apud Vernas , " in the year 755, art. 29. 
edition of Baluzius, p. 175. These two 
capitularies were made under King 
Pepin. 

v T h e officers under the count, 
* scabini." 

w See the law of the Lombards, book 
I I . tit. 52, art. .22. 

x There are instances of appeals of 
default of justice as early as the time 
of Philip Augustus. 

y Chap. lxi. p. 315. 



and they had only to reckon the days of the summons, or of the 
other delays; there had been no judgment passed, consequently 
there could be no appeal of false judgment: in fine, the crime of 
the peers offended the lord as well as the party, and it was against 
rule that there should be battle between the lord and his peers. 

But as the default was proved by witnesses before the superior 
court: * the witnesses might be challenged, and then neither the 
lord nor his court were offended. 

In case the default was owing to the lord's tenants or peers, 
who had delayed to administer justice, or had avoided giving 
judgment after past delays, then these peers were appealed of 
default of justice before the paramount; and if they were cast, 
they paid a fine to their lord.a The latter could not give them 
any assistance; on the contrary, he seized their fief till they had 
each paid a fine of sixty livres. 

2. When the default was owing to the lord, which was the case 
whenever there happened not to be a sufficient number of peers 
in his court to pass judgment, or when he had not assembled his 
tenants or appointed somebody in his room to assemble them, 
an appeal might be made of the default before the lord para-
mount; but then the party and not the lord was summoned, be 
cause of the respect due to the latter.«» 

The lord demanded to be tried before the paramount, and if 
he was .acquitted of the default, the cause was remanded to him, 
and he was likewise paid a fine of sixty livres.c But if the de-
fault was proved, the penalty inflicted on him was, to lose the 
trial of the cause,d which was to be then determined in the su-
perior court. And, indeed, the complaint of default was made 
with no other view. 

3. If the lord was sued in his own court/ which never hap-
pened but upon disputes in relation to the fief, after letting all 
the delays pass, the lord himself was summoned before the peers 
in the sovereign's name/ whose permission was necessary on 
that occasion. The peers did not make the summons in their 

s Beaumanoir, chap. lxi. p. 315 
a Defontaines, chap. x x i . art. 24. 
b Ibid., art. 32. 
c Beaumanoir, chap. lxi. p. 312. 
d Defontaines, chap. xxi . arts. 1 and 

29-
. ' T h i s was the case in the famous 
difference between the L o r d of Nesle 
and Toan, Countess of Flanders, during 
the reign of Louis V I I I . H e called 

upon her to have it tried within forty 
days, and thereupon challenged her at 
the king's court with default of justice. 
She answered that she would have it 
tried by her peers in Flanders. The 
king s court determined that it should 
not be sent there and that the couotesi 
should be cited. 

f Defontaines. chap. xxi. art. 34. 

own name, because they could not summon their lord, but they 
could summon for their lord.g 

Sometimes the appeal of default of justice was followed by an 
appeal of false judgment, when the lord had caused judgment to 
be passed, notwithstanding the default./» 

The vassal who had wrongfully challenged his lord of default 
of justice was sentenced to pay a fine according to his lord's 
pleasure.* 

The inhabitants of Ghent had challenged the Earl of Flanders 
of default of justice before the king, for having delayed to give 
judgment in his own court./ Upon examination it was found, 
that he had used fewer delays than even the custom of the coun-
try allowed. They were therefore remanded to him; upon which 
their effects to the value of sixty thousand livres were seized. 
They returned to the king's court in order to have the fine mod-
erated; but it was decided that the earl might insist upon the 
fine, and even upon more if he pleased. Beaumanoir was pres-
ent at those judgments. 

4. In other disputes which the lord might have with his vas-
sal, in respect to the person or honor of the latter, or to property 
that did not belong to the fief, there was no room for a challenge 
of default of justice; because the cause was not tried in the lord's 
court, but in that of the paramount: vassals, says Defontaines,* 
having no power to give judgment on tbe person of their lord. 

I have been at some trouble to give a clear idea of those things, 
which are so obscure and confused in ancient authors that to 
disentangle them from the chaos in which they were involved 
may be reckoned a new discovery. 

29.—Epoch of the Reign of St. Louis 

bt. Louis abolished the judicial combats in all the courts of his 
demesne, as appears by the ordinance he published thereupon,» 

and by the Institutions.»« 
But he did not suppress them in the courts of his barons, ex-

cept in the case of challenge of false judgment.« 

- S 3 f . r 
. Ibid., p. 318- lxi. p. 309. 
It Chap. xxi . art. 35. 



A vassa l could not c h a l l e n g e the c o u r t of his lord of false judg-

m e n t , w i t h o u t d e m a n d i n g a judic ia l c o m b a t a g a i n s t the judges 

w h o p r o n o u n c e d sentence. B u t St . L o u i s i n t r o d u c e d the prac-

t ice of c h a l l e n g i n g of false j u d g m e n t w i t h o u t fighting, a change 

that m a y be r e c k o n e d a kind of revolution.«» 

H e dec lared P that there should be n o c h a l l e n g e of false judg-

m e n t in t h e lordships of his demesnes , b e c a u s e it w a s a crime of 

f e l o n y . I n reality, if it w a s a kind of fe lony aga inst the lord, by 

a m u c h s t r o n g e r reason it w a s fe lony a g a i n s t the k i n g . But he 

c o n s e n t e d that t h e y m i g h t d e m a n d a n a m e n d m e n t Q of the judg-

m e n t s passed in his c o u r t s ; not b e c a u s e t h e y w e r e false or iniqui-

t o u s , but b e c a u s e t h e y did s o m e prejudice.» - O n the contrary, 

h e o r d a i n e d , that they should be o b l i g e d t o m a k e a chal lenge of 

fa lse j u d g m e n t a g a i n s t the c o u r t s of the barons,* in case of any 

c o m p l a i n t . 

I t w a s not a l l o w e d b y the Inst i tut ions, as w e h a v e already ob-

s e r v e d , t o b r i n g a c h a l l e n g e of false j u d g m e n t aga inst the courts 

in t h e k i n g ' s d e m e s n e s . T h e y w e r e o b l i g e d t o d e m a n d an amend-

m e n t b e f o r e the s a m e c o u r t ; a n d in case the bailiff refused the 

a m e n d m e n t d e m a n d e d , the k i n g g a v e l e a v e t o m a k e a n appeal to 

his c o u r t ; t o r rather, interpret ing the Inst i tut ions b y themselves, 

t o p r e s e n t h im a request or petit ion.« 

W i t h r e g a r d to the courts of the lords, St . L o u i s , b y permitting 

t h e m t o be c h a l l e n g e d of false j u d g m e n t , w o u l d h a v e the cause 

b r o u g h t b e f o r e the r o y a l tribunal,v o r that of the lord paramount, 

n o t t o b e dec ided b y duel w b u t b y w i t n e s s e s , p u r s u a n t to a cer-

t a i n f o r m of p r o c e e d i n g , the rules of w h i c h h e laid d o w n in the 

I n s t i t u t i o n s . * 

T h u s , w h e t h e r t h e y could fals i fy t h e j u d g m e n t , as in the court 

of t h e b a r o n s ; o r w h e t h e r they c o u l d not fa ls i fy , as in the court 

of his demesnes , h e ordained that t h e y m i g h t a p p e a l without the 

h a z a r d of a duel . 

D e f o n t a i n e s y g i v e s us the first t w o e x a m p l e s he ever saw, in 

w h i c h t h e y p r o c e e d e d thus w i t h o u t a legal d u e l : o n e , in a cause 

o " Institutions," book I . chap, vi., 
and book I I . chap. xv. 

p Ibid, book II . chap. xv. 
q Ibid, book I. chap, lxxviii., and 

book I I . chap. xv. 
T Jhid. book I . chap, lxxviii. 
s Ibid, book II . chap. xv. 
I Ibid, book I . chap, lxxviii . 
u Ibid, book II . chap. xv. 

f But if they wanted to appeal with-
out falsifying the judgment, the appeal 
was not admitted.—" Institutions," book 
I I . chap. xv. 

w Book I . chaps, vi. and lxvii.; and 
book II . chap, x v . ; and Beaumanoir, 
chap. xi. p. 58. 

x Book I . chaps, i., ii., and iii. 
y Chap. xxii. arts. 16 and 17. 

tr ied at t h e c o u r t of St . Q u e n t i n , w h i c h b e l o n g e d t o t h e k i n g s 

d e m e s n e ; a n d t h e other , in the court of P o n t h i e u , w h e r e the 

count , w h o w a s p r e s e n t , opposed the ancient j u r i s p r u d e n c e : b u t 

these t w o c a u s e s w e r e decided b y law. 

H e r e , p e r h a p s , it wi l l be asked w h y St . L o u i s ordained for 

the c o u r t s of his b a r o n s a dif ferent f o r m of p r o c e e d i n g f r o m that 

w h i c h he h a d establ ished in the c o u r t s of his d e m e s n e ? T h e 

reason is th is : w h e n St . L o u i s m a d e the r e g u l a t i o n for the courts 

of his demesnes , he w a s not c h e c k e d or l imited in his v i e w s : but 

he had m e a s u r e s t o k e e p with the lords w h o e n j o y e d this ancient 

p r e r o g a t i v e , that c a u s e s should not be r e m o v e d f r o m their c o u r t s 

unless the partv w a s w i l l i n g t o e x p o s e himself t o the d a n g e r s o 

an appeal of false j u d g m e n t . S t . L o u i s p r e s e r v e d the u s a g e of 

this a p p e a l ; b u t h e o r d a i n e d that it s h o u l d be m a d e w i t h o u t a 

judic ia l c o m b a t ; this is, in order to m a k e the c h a n g e less felt, he 

suppressed the t h i n g , and cont inued the t e r m s 

T h i s r e g u l a t i o n w a s not universal ly received in t h e c o u r t s of 

the lords B e a u m a n o i r says,* that in his t ime there w e r e t w o 

w a y s of t r y i n g c a u s e s ; o n e a c c o r d i n g t o the k i n g s establish 

m e n t , a n d the o t h e r pursuant to the ancient p r a c t i c e ; t h a t t h e 

lords w e r e at l iberty to fo l low w h i c h w a y t h e y pleased b u t w h e n 

they had p i tched u p o n o n e in a n y cause , they c o u l d not after-

w a r d s h a v e recourse t o the other. H e adds,a that the C o u n t o 

C l e r m o n t f o l l o w e d the n e w pract ice , w h i l e his vassals k e p t t o t h e 

old o n e ; b u t that it w a s in his p o w e r t o re-establish the ancient 

pract ice w h e n e v e r he pleased, o t h e r w i s e he w o u l d h a v e less a u -

thori ty than his vassals . 

I t is proper here to o b s e r v e , that F r a n c e w a s at that t ime di-

v id d into the c o u n t r y of the k i n g ' s d e m e s n e , and ^ w h i c h w a 

cal led the c o u n t r y of the b a r o n s , or the b a r o n i e s ; and, t o m a k e 

use of the t e r m s of St . L o u i s ' s Inst i tut ions, into ^ e c o u n t r y 

u n d e r obedience t o t h e k i n g , and the - u n t r y o u t o , h o ^ -

ence 6 W h e n t h e k i n g m a d e ord inances for the c o u n t r y ^ F his 

d e m e s n e h e e m p l o y e d his o w n s ingle author i ty . B u t w h e n h e 

publ ished a n y ord inances that concerned also the c o u n t r y of his 

b a r o n s , these w e r e m a d e in c o n c e r t wi th them.c o r sealed and 

x Chap. lxi. p. 3°9-

I See Beaumanoir. Difontaines and 

the "Inst i tut ions." book II- chaps, x.. 

* £ See 'tlfe" ordinances at the beginning 

of the third race in the collection of 
I_auriere. especially those ot i*niiM> 
A u g u s t « , on ecclesiastic junsdict.on; 
that of Louis V I I I concern,ng the 
Tews- and the charters related by Mr. 
B r u i i e l ; particularly that of St. Louis. 



subscribed by t h e m : o t h e r w i s e the b a r o n s r e c e i v e d o r refused 

them, according as t h e y s e e m e d c o n d u c i v e t o the g o o d of their 

baronies. T h e rear-vassa ls w e r e u p o n the s a m e t e r m s w i t h the 

great-vassals. N o w t h e Inst i tut ions w e r e not m a d e with the c o n -

sent of the lords, t h o u g h t h e y r e g u l a t e d m a t t e r s w h i c h to t h e m 

were of great i m p o r t a n c e : b u t they w e r e r e c e i v e d o n l y b y t h o s e 

w h o believed they w o u l d r e d o u n d to their a d v a n t a g e . R o b e r t , 

son of St. L o u i s , rece ived t h e m in his c o u n t y of C l e r m o n t ; y e t 

his vassals did not th ink p r o p e r t o c o n f o r m to this p r a c t i c e . 

30.—Obserz-ation on Appeals 
I apprehend that a p p e a l s w h i c h w e r e c h a l l e n g e s to a c o m -

bat, must have been m a d e i m m e d i a t e l y on the spot . " I f the 

party leaves the court w i t h o u t a p p e a l i n g , " s a y s B e a u m a n o i r , d 

" h e loses his appeal , a n d the j u d g m e n t s t a n d s g o o d . " T h i s 

continued still in f o r c e , e v e n a f t e r all the res tr ic t ions o f j u d i c i a l 

combat.* 

3 1 -—The same Subject continued 
T h e villein could n o t b r i n g a c h a l l e n g e o f f a l s e j u d g m e n t 

against the court o f h i s lord . T h i s w e learn f r o m D e f o n -

t a i n e s / and he is c o n f i r m e d m o r e o v e r b y the I n s t i t u t i o n s . ! 

H e n c e D e f o n t a i n e s says,h " b e t w e e n t h e lord a n d his v i l le in 

there is no other j u d g e b u t G o d . " 

It w a s the c u s t o m o f j u d i c i a l c o m b a t s that d e p r i v e d the v i l -

leins o f the p r i v i l e g e o f c h a l l e n g i n g their l o r d ' s c o u r t o f fa lse 

j u d g m e n t . A n d so t r u e is this , that t h o s e villeins«' w h o b y 

charter or c u s t o m h a d a r i g h t t o fight h a d a l s o the p r i v i l e g e 

of c h a l l e n g i n g their l o r d ' s c o u r t o f f a l s e j u d g m e n t , e v e n t h o u g h 

the peers w h o tr ied t h e m w e r e g e n t l e m e n ; / and D e f o n t a i n e s 

proposes e x p e d i e n t s t o g e n t l e m e n in o r d e r t o a v o i d the s c a n d a l 

of fighting w i t h a v i l l e i n b y w h o m t h e y had been c h a l l e n g e d 

of f a l s e j u d g m e n t . * 

A s the pract ice o f j u d i c i a l c o m b a t s b e g a n t o dec l ine a n d the 

and 'the fclSGf ™ ? c o v e r y of lands. . Defontaines. chap. xxii . art. 7. This 
en torn rtok VlT * y ° U " 5 T T T ' l 1 ® ' a n d , h e 2 I s t o f , h e « d chapter 
the Ordinance «» pu r PA 3 5 , . , b , d " o f s ? , m e a u t h o r . have been hitherto 

d Chan UHi n P , ^ h f U A u g l i s , u s - P- * very badly explained. Defontaines does 
' See the *' TnS'i»?.?' »P «1?!' ?" 3 ' 2 " n u o t ° P P ° " «he udgment of the lord to 

book II chap XV (ANH ,S- t a t «he gentleman, because it was 
of Charles V ? i t h e ° r d m a n c e , h t same thing; but he opposes the 

/ Chap xxi art , ^f 1 3 * M S 3 - common villain to him who had the 
e Book T e w 5 ' 2 ' a , ? d privilege of fighting. 
I Chap, i l 8. " ' . / . ^ " ' l e m e n „ 1 ? y always be appointed 

v a. judges —Defontaines. chap. xxi . art. 48 
k Chap. xxii . art. 14. 

u s a g e of n e w a p p e a l s to b e i n t r o d u c e d , it w a s r e c k o n e d unfair 

that f r e e d m e n should h a v e a r e m e d y a g a i n s t the i n j u s t i c e of the 

c o u r t s of their lords , a n d the v i l le ins should n o t ; h e n c e t h e P a r -

l iament r e c e i v e d their a p p e a l s all the s a m e as those of f r e e m e n . 

32.—The same Subject continued 

W h e n a c h a l l e n g e of false j u d g m e n t w a s b r o u g h t a g a i n s t the 

lord 's c o u r t , the l o r d a p p e a r e d in p e r s o n b e f o r e his p a r a m o u n t 

to d e f e n d t h e j u d g m e n t of his c o u r t . I n l ike m a n n e r in the a p -

peal of defaul t of j u s t i c e , the p a r t y s u m m o n e d b e f o r e the lord 

p a r a m o u n t b r o u g h t his l o r d a l o n g w i t h h i m , t o the end that if 

the defaul t w a s n o t p r o v e d , he m i g h t r e c o v e r h is jurisdict ion./ 

I n p r o c e s s of t ime as the pract ice o b s e r v e d in these t w o p a r -

t icular cases b e c a m e g e n e r a l , b y the i n t r o d u c t i o n of all sorts of 

appeals , it s e e m e d v e r y e x t r a o r d i n a r y that the l o r d s h o u l d b e 

o b l i g e d to spend his w h o l e life in s t r a n g e tr ibunals , a n d f o r o ther 

people ' s a f fa i rs . P h i l i p of V a l o i s o r d a i n e d »>» that n o n e b u t the 

bai l i f fs s h o u l d b e s u m m o n e d ; a n d w h e n the u s a g e of a p p e a l s 

b e c a m e still m o r e f r e q u e n t , the part ies w e r e o b l i g e d t o d e f e n d 

t h e a p p e a l : the deed of the j u d g e b e c a m e that of the party .« 

I t o o k n o t i c e that in the appea l of defaul t of j u s t i c e o the l o r d 

lost o n l y t h e p r i v i l e g e of h a v i n g the c a u s e tr ied in h is o w n c o u r t . 

B u t if the lord himsel f w a s sued a s party,/» w h i c h b e c a m e a v e r y 

c o m m o n pract ice ,? he paid a fine of s i x t y l ivres t o t h e k i n g , o r to 

the p a r a m o u n t , b e f o r e w h o m the appea l w a s b r o u g h t . T h e n c e 

a r o s e the u s a g e a f t e r a p p e a l s had b e e n g e n e r a l l y rece ived, of 

m a k i n g t h e fine p a y a b l e t o the lord u p o n the r e v e r s a l of the sen-

tence of his j u d g e ; a u s a g e w h i c h lasted a l o n g t i m e , and w a s 

c o n f i r m e d b y the o r d i n p n c e of R o u s i l l o n , b u t fell , a t l e n g t h , t o 

the g r o u n d t h r o u g h its .vn a b s u r d i t y . 

33.—The same Subject continued 

I n t h e p r a c t i c e of judic ia l c o m b a t s , t h e p e r s o n w h o had c h a l -

l e n g e d one of t h e j u d g e s of false j u d g m e n t m i g h t lose his c a u s e 

by the c o m b a t , b u t c o u l d n o t poss ib ly g a i n it.r A n d , indeed, the 

p a r t y w h o had a j u d g m e n t in h is f a v o r o u g h t n o t to h a v e b e e n 

- T T> \ " W LX, pp. 312 and 

n See the situation of things in Bou- 3'8. 

Somme W R u r a l e f ¿ S o k ^ I . % F o n t a i n e s , chap. xxi . art. ,4-
19 and 20. 



deprived of it by another man's act. The appellant, therefore, 
who had gained the battle was obliged to fight likewise against 
the adverse party: not in order to know whether the judgment 
was good or bad (for this judgment was out of the case, being 
reversed by the combat), but to determine whether the demand 
was just or not; and it was on this new point they fought. 
Thence proceeds our manner of pronouncing decrees. " The 
court annuls the appeal; the court annuls the appeal and the 
judgment against which the appeal was brought." In effect, 
when the person who had made the challenge of false judgment 
happened to be overcome the appeal was reversed: when he 
proved victorious both the judgment and the appeal were re-
versed; then they were obliged to proceed to a new judgment. 

This is so far true, that when the cause was tried by inquests 
this manner of pronouncing did not take place: witness what 
M. de la Roche Flavin says,* namely, that the chamber of enquiry 
could not use this form at the beginning of its existence. 

34.—In what Manner the Proceedings at Law became secret 
Duels had introduced a public form of proceeding so that both 

the attack and the defence were equally known. " The wit-
nesses," says Beaumanoir,* " ought to give their testimony in 
open court." 

Boutillier's commentator says he had learned of ancient prac-
titioners, and from some old manuscript law books, that criminal 
processes were anciently carried on in public, and in a form not 
very different from the public judgments of the Romans. This 
was owing to their not knowing how to write; a thing in those 
days very common. The usage of writing fixes the ideas, and 
keeps the secret; but when this usage is laid aside, nothing but 
the notoriety of the proceeding is capable of fixing those ideas. 

And as uncertainty might easily arise in respect to what had 
been adjudicated by vassals, or pleaded before them, they could, 
therefore, refresh their memory « every time they held a court 
by what were called proceedings on record.* In that case, it was 
not allowed to challenge the witnesses to combat; for then there 
would be no end of disputes. 

X I L f c W P x 3 i a m e n t S F r a n C e > b ° ° k b ^ n T h « V e d d o n b e r 
• Chap. lxi. p. 3'S- . court, 
u As Beaumanoir says, chap, x x x i x . 

p . 209. 

In process of time a private form of proceeding was intro-
duced Everything before had been public; everything now 
became secret; the interrogatories, the informations, the re-ex-
aminations, the confronting of witnesses, the opinion of the at-
tornev-general; and this is the present practice. The first form 
of proceeding was suitable to the government of that time, as 
the new form was proper to the government since established 

Boutillier's commentator fixes the epoch of this change to the 
ordinance in the year 1539. I am apt to believe that the change 
was made insensibly, and passed from one lordship to another, in 
proportion as the lords renounced the ancient form of judging, 
and that derived from the Institutions of St. Louis was improved. 
And, indeed, Beaumanoir s a y s * that witnesses were publicly 
heard only in cases in which it was allowed to give pledges 
of battle: in others they were heard in secret, and their depo-
sitions were reduced to writing. The proceedings became, there-
fore, secret, when they ceased to give pledges of battle. 

35 —Of the Costs 

In former times no one was condemned in the lay courts of 
France to the pavment of costs.* The party cast was sufficiently 
purfished by pecuniary fines to the lord and his peers. From 
rtie manner' of proceeding by judicial combat it followed that 
the party condemned and deprived of life and fortune was pun-
ished as much as he could be: and in the other cases of the ju-
dicial combat, there were fines sometimes fixed, and sometimes 
dependent on the disposition of the lord, which were sufficient 
to make people dread the consequences of suits The same may 
be said of causes that were not decided by combat. As the lord 
had the chief profits, so he was also at the chief expense, either 
to assemble his peers, or to enable them to proceed to judgment 
Bes des, as disputes were generally determined at the same place, 
and almost always at the same time, without that infinite mult -
?ude 0* writings which afterwards followed, there was no neces-
sity of a l l o w i n g costs to the parties. 

The custom of appeals naturally introduced that of giving 
costs. Thus Defontaines says,? that when they appealed by 

n chap, xxxii i . " I n s t i t u t i o n s , " book L 

i S r f e a - a c - «< 



written law, t h a t is, w h e n they f o l l o w e d the n e w l a w s of St . L o u i s , 

t h e y g a v e c o s t s ; but that in the ordinary pract ice , w h i c h did not 

permit t h e m t o a p p e a l w i t h o u t f a l s i f y i n g the j u d g m e n t , n o costs 

w e r e a l l o w e d . T h e y o b t a i n e d o n l y a fine, a n d the possess ion for 

a y e a r a n d a d a y of t h e t h i n g contested, if the cause w a s re-

m a n d e d t o t h e lord. 

B u t w h e n t h e n u m b e r of a p p e a l s increased f r o m the n e w fa-

cil ity of a p p e a l i n g ; * w h e n b y the f requent u s a g e of those appeals 

f r o m o n e c o u r t t o a n o t h e r , the part ies w e r e cont inual ly r e m o v e d 

f r o m the p l a c e of their r e s i d e n c e ; w h e n the n e w m e t h o d of pro-

cedure m u l t i p l i e d a n d p r o l o n g e d the su i ts ; w h e n the art of elud-

i n g the very j u s t e s t d e m a n d s b e c a m e r e f i n e d ; w h e n the part ies 

at law k n e w h o w to fly o n l y in o r d e r t o be f o l l o w e d ; w h e n 

plaints w e r e r u i n o u s a n d defence e a s y ; w h e n the a r g u m e n t s w e r e 

lost in w h o l e v o l u m e s of w o r d s a n d w r i t i n g s ; w h e n the k i n g d o m 

w a s filled w i t h l i m b s of t h e law, w h o w e r e s t r a n g e r s t o j u s t i c e ; 

w h e n k n a v e r y f o u n d e n c o u r a g e m e n t at the vfery p l a c e w h e r e it 

d id not find p r o t e c t i o n ; then it w a s necessary to deter l i t ig ious 

p e o p l e b y t h e fear of cos ts . T h e y w e r e o b l i g e d to p a y costs for 

the j u d g m e n t a n d for t h e m e a n s they had e m p l o y e d to e lude it. 

C h a r l e s the F a i r , m a d e a g e n e r a l o r d i n a n c e o n that subject .^ 

36.—Of the public Prosecutor 

A s b y the S a l i c , R i p u a r i a n , and other b a r b a r o u s iaws, c r i m e s 

rfere p u n i s h e d w i t h p e c u n i a r y fines; they had not in those days , 

as w e h a v e at present , a p u b l i c o f f icer w h o had the care of cr iminal 

prosecut ions . A n d , indeed, the issue of all causes b e i n g r e d u c e d 

to t h e reparat ion of in jur ies , e v e r y p r o s e c u t i o n w a s in s o m e m e a s -

u r e civi l , and m i g h t b e m a n a g e d b y a n y o n e . O n t h e o t h e r hand, 

the R o m a n law h a d p o p u l a r f o r m s for the p r o s e c u t i o n of c r i m e s 

w h i c h w e r e inconsis tent w i t h t h e f u n c t i o n s of a publ ic prosecutor . 

T h e c u s t o m of judic ia l c o m b a t s w a s n o less o p p o s i t e t o this 

i d e a ; for w h o is it that w o u l d c h o o s e to be a publ ic p r o s e c u t o r 

a n d t o m a k e himsel f e v e r y m a n ' s c h a m p i o n aga inst all the 

w o r l d ? 

I find in t h e co l lec t ion of f o r m u l a s , inserted b y M u r a t o r i in 

t h e l a w s of t h e L o m b a r d s , that u n d e r o u r pr inces of the s e c o n d 

race there w a s an a d v o c a t e for the publ ic prosecutor.*» B u t w h o -
s A t present when they are so in- a I n the year 1324. 

chned to appeal says Boutil l ier.— 6 " Advocatus de parte publ ica ." 
bomme Kurale, book I. tit. 3, p. 16. 

ever pleases to read the entire col lect ion of these f o r m u l a s wil l 

find that there w a s a total d i f ference between such of f icers a n d 

those w e n o w call the publ ic p r o s e c u t o r , our at torneys-general , 

o u r k i n g ' s solicitors, o r o u r sol icitors for the nobility. T h e f o r -

m e r w e r e rather a g e n t s to the publ ic for the m a n a g e m e n t of p o -

litical a n d domest ic af fa irs , than for the civil. A n d , indeed, w e 

did not find in those f o r m u l a s that they were intrusted wi th 

cr iminal prosecut ions , or wi th causes relating t o m i n o r s , t o 

c h u r c h e s , o r to the condit ion of a n y o n e . 

I said that the establ ishment of a publ ic prosecutor w a s r e p u g -

nant to the u s a g e of judic ia l c o m b a t s . I find, n o t w i t h s t a n d i n g , 

in o n e of those f o r m u l a s , a n a d v o c a t e for the public p r o s e c u t o r , 

w h o had the l iberty t o fight. M u r a t o r i has placed it just after 

t h e const i tut ion of H e n r y I, for w h i c h it was made.c In this 

consti tut ion it is said, " T h a t if a n y man kills his father, his 

brother , or a n y of his other relatives, he shall lose their succes-

sion, w h i c h shall pass to the o t h e r relatives, and his o w n p r o p -

erty shall g o to the e x c h e q u e r . " N o w it was in s u i n g for the 

estate w h i c h had d e v o l v e d to the e x c h e q u e r , that the a d v o c a t e for 

the publ ic p r o s e c u t o r , b y w h o m its rights were defended, h a d 

the pr iv i lege of fighting: this case fell within the g e n e r a l rule. 

W e see in those f o r m u l a s the a d v o c a t e for the publ ic prose-

cutor p r o c e e d i n g aga inst a person w h o had taken a robber , but 

had not b r o u g h t h im before the c o u n t ; d against another w h o had 

raised a n insurrection or t u m u l t a g a i n s t the count ; e aga inst an-

o t h e r w h o had saved a m a n ' s life w h o m the count had o r d e r e d 

t o be put t o d e a t h ; f a g a i n s t the a d v o c a t e of s o m e c h u r c h e s , 

w h o m t h e count had c o m m a n d e d t o b r i n g a robber before h i m , 

b u t h a d not o b e y e d ; g aga inst another w h o had revealed t h e 

k i n g ' s secret t o s t r a n g e r s ; h aga inst another, w h o wi th open v io-

lence h a d a t t a c k e d the e m p e r o r ' s commissary;» ' against a n o t h e r 

w h o had been gui l ty of c o n t e m p t t o the emperor ' s rescripts, a n d 

he w a s prosecuted either b y the e m p e r o r ' s advocate o r b y the 

e m p e r o r h imsel f ; / aga inst another , w h o refused t o a c c e p t of the 

pr ince 's c o i n ; * in fine, this a d v o c a t e sued for t h i n g s , w h i c h b y 

the l a w w e r e a d j u d g e d t o the e x c h e q u e r . ' 

e Co'necfion°of Muratori, p. 95-
% Ibid. p. 88. 
«Ibid. p. 9»-
j Ibid. p. 13* 
k Ibid. 
i Ibid. p. 137-

c See this constitution and this for-
mula, in the second volume of the 
" Historians of Italy," p. 175-

d Collection of Muratori, p. 104, on 
the 88th law of Charlemagne, book I . 
tit. 26. sec. 48. 

e Another formula, ibid. p. 7. 



But in criminal causes, we never meet with the advocate for 
the public prosecutor; not even where duels are used; >» not even 
in the case of incendiaries; « not even when the judge is killed on 
his bench; o not even in causes relating to the conditions of per-
sons,/» to liberty and slavery.« 

These formulas are made, not only for the laws of the Lom-
bards, but likewise for the capitularies added to them, so that we 
have no reason to doubt of their giving us the practice observed 
with regard to this subject under our princes of the second race. 

It is obvious, that these advocates for a public prosecutor must 
have ended with our second race of kings, in the same manner 
as the king's commissioners in the provinces; because there was 
no longer a general law nor general exchequer, and because there 
were no longer any counts in the provinces to hold the assizes, 
and, of course, there were no more of those officers, whose princi-
pal function was to support the authority of the counts. 

As the usage of combats became more frequent under the 
third race, it did not allow of any such thing as a public prosecu-
tor. Hence Boutillier, in his " Somme Rurale," speaking of the 
officers of justice, takes notice only of the bailiffs, the peers, and 
sergeants. See the Institutions/ and Beaumanoir,* concerning 
the manner in which prosecutions were managed in those days. 

I find in the laws of James II, King of Majorca,' a creation of 
the office of king's attorney-general, with the very same func-
tions as are exercised at present by the officers of that name 
among us.« It is manifest that this office was not instituted till 
we had changed the form of our judiciary proceedings. 

37.—In what Manner the Institutions of St. Louis fell into 

Oblivion 

It was the fate of the Institutions, that their origin, progress, 
and decline were comprised within a very short period. 

I shall make a few reflections upon this subject. The code 
we have now under the name of St. Louis's Institutions was 
never designed as a law for the whole kingdom, though such a 

« Collection of Muratori, p. 147. < See these laws in the " L i v e s of the 

" ibid.- p. ,68. j r * 8 - o f , h e m o n t h o f J u n e ' t o m " i i !-

n Thirl' J» im « . " Q u i continue nostram sacram 
r K P i ° L „ : . ,„a k „ 1, t t curiam s e f l u i teneatur. instituatur qui 

/ B o o k . 1 ,cha.P.' a n d book I I . facta et causas in ipsa curia promoveat 
chaps. xi_. and x m . atque prosequatur. 

s Cap. 1. and lxi. 

design is mentioned in the preface. The compilation is a gen-
eral code, which determines all points relating to civil affairs, 
to the disposal of property by will or otherwise, the dowries and 
privileges of women, and emoluments and privileges of fiefs, with 
the affairs in relation to the police, etc. Now, to give a general 
body of civil laws, at a time when each city, town, or village, had 
its customs, was attempting to subvert in one moment all the 
particular laws then in force in every part of the kingdom. To 
reduce all the particular customs to a general one would be a 
very inconsiderate thing, even at present when our princes find 
everywhere the most passive obedience. But if it be true that we 
ought not to change when the inconveniences are equal to the 
advantages, much less should we change when the advantages 
are small and the inconveniences immense. Now, if we atten-
tively consider the situation which the kingdom was in at that 
time, when every lord was puffed up with the notion of his 
sovereignty and power, we shall find that to attempt a general al-
teration of the received laws and customs must be a thing that 
could never enter into the heads of those who were then in the 
administration. 

What I have been saying proves likewise that this code of 
institutions was not confirmed in parliament by the barons and 
magistrates of the kingdom, as is mentioned in a manuscript of 
the town-hall of Amiens, quoted by M. Ducange.f We find in 
other manuscripts that this code was given by St. Louis in the 
year 1270, before he set out for Tunis. But this fact is not truer 
than the other; for St. Louis set out upon that expedition in 
1269, as M. Ducange observes: whence he concludes, that this 
code might have been published in his absence. But this 
I say is impossible. How can St. Louis be imagined to have 
pitched upon the time of his absence for transacting an affair 
which would have been a sowing of troubles, and might have 
produced not only changes, but revolutions? An enterprise of 
that kind had need, more than any other, of being closely pur-
sued, and could not be the work of a feeble regency, composed 
moreover of lords, whose interest it was that it should not suc-
ceed. These were Matthew, Abbot of St. Denis, Simon of Cler-
mont, Count of Nesle, and, in case of death, Philip, Bishop of 
Evreux, and John, Count of Ponthieu. We have seen above w 

v Preface to the " I n s t i t u t i o n s . " w Chap. xx ix . 



that t h e C o u n t of P o n t h i e u o p p o s e d the e x e c u t i o n of a n e w j u -

dic iary .order in his lordship. 

T h i r d l y , I a f f i rm it to be v e r y p r o b a b l e , that the c o d e n o w e x -

tant is quite a di f ferent t h i n g f r o m S t . L o u i s ' s Inst i tut ions. It 

cites the Inst i tut ions , therefore it is a c o m m e n t u p o n t h e Inst i tu-

t ions, and not the Inst i tut ions themselves . B e s i d e s , B e a u m a n o i r , 

w h o f r e q u e n t l y m a k e s m e n t i o n of S t . L o u i s ' s Inst i tut ions, q u o t e s 

o n l y s o m e part icu lar l a w s of that pr ince, a n d not this c o m p i l a -

tion. D e f o n t a i n e s , * w h o w r o t e in that pr ince 's r e i g n , m a k e s 

m e n t i o n of t h e first t w o t imes that his Inst i tut ions o n judic ia l 

p r o c e e d i n g s w e r e p u t in e x e c u t i o n , as of a t h i n g l o n g s ince 

e lapsed. T h e Inst i tut ions of S t . L o u i s w e r e prior , therefore , to 

the c o m p i l a t i o n I a m n o w s p e a k i n g of , w h i c h f r o m their r i g o r , 

a n d their a d o p t i n g the e r r o n e o u s pre faces inserted b y s o m e i g -

n o r a n t p e r s o n s in that w o r k , c o u l d not h a v e been p u b l i s h e d b e -

f o r e the last y e a r of S t . L o u i s o r e v e n not till af ter his death . 

38.—The same Subject continued 

W h a t is this c o m p i l a t i o n then w h i c h g o e s at present u n d e r 

t h e n a m e of St . L o u i s ' s I n s t i t u t i o n s ? W h a t is this o b s c u r e , c o n -

fused, a n d a m b i g u o u s code , w h e r e the F r e n c h law is c o n t i n u a l l y 

m i x e d w i t h t h e R o m a n , w h e r e a leg is lator s p e a k s and y e t w e see 

a civi l ian, w h e r e w e find a c o m p l e t e d i g e s t of all cases a n d p o i n t s 

of the civi l l a w ? T o understand this t h o r o u g h l y , w e must t rans-

fer o u r s e l v e s in i m a g i n a t i o n t o those t imes. 

St . L o u i s , s e e i n g t h e a b u s e s in the j u r i s p r u d e n c e of his t ime, 

e n d e a v o r e d t o g i v e t h e people a d is l ike t o it. W i t h this v i e w 

he m a d e severa l r e g u l a t i o n s for t h e c o u r t of his demesnes , a n d 

for those of his b a r o n s . A n d s u c h w a s his success that B e a u -

m a n o i r , w h o w r o t e a little a f ter the death of that pr ince, i n f o r m s 

us y that t h e m a n n e r of t r y i n g c a u s e s w h i c h had been establ ished 

b y S t . L o u i s obta ined in a g r e a t n u m b e r of the c o u r t s of the 

b a r o n s . 

T h u s this p r i n c e attained his e n d , t h o u g h his r e g u l a t i o n s for 

the c o u r t s of the lords w e r e not d e s i g n e d a s a g e n e r a l law for 

the k i n g d o m , but a s a m o d e l w h i c h e v e r y o n e m i g h t f o l l o w , a n d 

w o u l d e v e n find his a d v a n t a g e in it. H e r e m o v e d the bad p r a c -

tice b y s h o w i n g t h e m a better. W h e n it a p p e a r e d that his c o u r t s , 

and those of s o m e lords , had c h o s e n a f o r m of p r o c e e d i n g m o r e 

* See above, chap. xx ix . y Chap. lxi. p. 309. 

natural , m o r e reasonable , m o r e c o n f o r m a b l e t o m o r a l i t y , t o re-

l ig ion, t o the publ ic tranqui l l i ty , a n d to the securi ty of person a n d 

p r o p e r t y , this form w a s s o o n adopted, and the other re jected. 

T o a l lure w h e n it is rash to constra in , t o w i n b y p l e a s i n g 

m e a n s w h e n it is i m p r o p e r to e x e r t author i ty , s h o w s t h e m a n 

of abilities. R e a s o n has a natural , and e v e n a t y r a n n i c a l s w a y ; 

it meets wi th resistance, but this very resistance const i tutes its 

t r i u m p h ; for after a short s t r u g g l e it c o m m a n d s a n entire sub-

miss ion. . . 

St . L o u i s , in o r d e r t o g i v e a distaste of the F r e n c h j u r i s p r u -

dence , c a u s e d the b o o k s of the R o m a n law to be t rans lated; b y 

w h i c h m e a n s they w e r e m a d e k n o w n t o t h e l a w y e r s of those 

t imes. D e f o n t a i n e s , w h o is the oldest law wri ter we have , m a d e 

g r e a t use of those R o m a n laws.* H i s w o r k is, in s o m e m e a s u r e , 

a result f r o m the ancient F r e n c h j u r i s p r u d e n c e , of the laws o r 

Inst i tut ions of St . L o u i s , and of the R o m a n law. B e a u m a n o i r 

m a d e v e r y little use of t h e latter; b u t he reconci led the ancient 

F r e n c h l a w s to the r e g u l a t i o n s of St . L o u i s . 

I h a v e a notion, there fore , that t h e law b o o k , k n o w n b y the 

n a m e of t h e Inst i tut ions, w a s c o m p i l e d b y s o m e bai l i f fs , wi th 

the s a m e des ign as that of the a u t h o r s of those t w o w o r k s , and 

especial ly of D e f o n t a i n e s . T h e title of this w o r k m e n t i o n s that 

it is wr i t ten a c c o r d i n g t o the u s a g e of P a r i s , O r l e a n s , and the 

court of b a r o n y ; and the p r e a m b l e s a y s that it treats of the u s a g e 

of the w h o l e k i n g d o m , of A n j o u , a n d of the c o u r t o f barony._ It 

is plain that this w o r k w a s m a d e for P a r i s , O r l e a n s , and A n j o u , 

as the w o r k s of B e a u m a n o i r and D e f o n t a i n e s w e r e f ramed for 

the c o u n t i e s of C l e r m o n t a n d V e r m a n d o i s ; and as it a p p e a r s 

f r o m B e a u m a n o i r that d ivers l a w s of St . L o u i s h a d b e e n received 

in the c o u r t s of b a r o n y , the c o m p i l e r w a s in the r i g h t t o s a y that 

his w o r k re lated a lso t o t h o s e courts.^ 

It is mani fest that the p e r s o n w h o c o m p o s e d this w o r k c o m -

piled the c u s t o m s of t h e c o u n t r y t o g e t h e r wi th the l a w s a n d I n -

st i tut ions of St. L o u i s . T h i s is a v e r y v a l u a b l e w o r k , b e c a u s e it 

conta ins the ancient c u s t o m s of A n j o u , the Inst i tut ions of St . 

* He says of himself, in his p r o l o g « , 
" N u s luy en prit onques mais cette 
chose dont j 'ay. ' . , 

a N o t h i n g so vague as the title and 
prologue. A t first they are the cus-
toms of Paris, Orleans, and the court 

of barony; then they are the customs 
of all the lay courts of the kingdom, 
and of the provostships of France; at 
length, they are the customs of the 
whole kingdom, A n j o u , and the court 
of barony. 
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L o u i s , as they w e r e then in u s e ; a n d , in fine, the w h o l e pract ice 
of the ancient F r e n c h l a w . 

T h e d i f f e r e n c e b e t w e e n this w o r k , and those of D e f o n t a i n e s a n d 
B e a u m a n o i r is. its s p e a k i n g in i m p e r a t i v e t e r m s a s a l e g i s l a t o r ; 
and this m i g h t b e r ight , s i n c e it w a s a m e d l e y of wr i t ten c u s t o m s 
and laws. 

T h e r e was a n intrinsic de fec t in this c o m p i l a t i o n ; it f o r m e d a n 

amphib ious c o d e , in w h i c h the F r e n c h a n d R o m a n l a w s w e r e 

m i x e d , and w h e r e t h i n g s w e r e j o i n e d that w e r e in n o r e l a t i o n 

but often c o n t r a d i c t o r y t o e a c h other . 

I a m not i g n o r a n t that t h e F r e n c h c o u r t s o f vassals o r p e e r s 

the j u d g m e n t s w i t h o u t p o w e r of a p p e a l i n g t o a n o t h e r t r i b u n a l ' 

the m a n n e r of p r o n o u n c i n g s e n t e n c e b y these w o r d s , " I c o n -

d e m n " o r " I a b s o l v e , " b h a d s o m e c o n f o r m i t y t o t h e p o p u l a r 

j u d g m e n t s of t h e R o m a n s . B u t t h e y m a d e v e r y little u s e of 

that ancient j u r i s p r u d e n c e ; t h e y ra ther c h o s e t h a t w h i c h w a s 

a f t e r w a r d s i n t r o d u c e d b y the e m p e r o r , in o r d e r t o r e g u l a t e 

l imit, correct , a n d e x t e n d t h e F r e n c h j u r i s p r u d e n c e . 

39-—The same Subject continued, 

T h e judic iary f o r m s i n t r o d u c e d b y St . L o u i s fell i n t o disuse. 

T h i s prince had not so m u c h in v i e w the t h i n g itself, that is the 

best manner of t r y i n g c a u s e s , as the best m a n n e r of s u p p l y i n g 

the ancient pract ice of tr ial . T h e pr inc ipa l intent w a s t o g i v e a 

disrelish of the a n c i e n t j u r i s p r u d e n c e , and the n e x t to f o r m a n e w 

one. B u t w h e n the i n c o n v e n i e n c e s of the latter a p p e a r e d , a n -

other soon s u c c e e d e d . 

T h e Inst i tut ions o f S t . L o u i s did not , t h e r e f o r e , so m u c h 

c h a n g e the F r e n c h j u r i s p r u d e n c e , a s t h e y a f f o r d e d the m e a n s of 

c h a n g i n g i t ; t h e y o p e n e d n e w t r i b u n a l s , o r r a t h e r w a y s t o c o m e 

at them. A n d w h e n o n c e the publ ic had easy a c c e s s t o the s u -

perior courts , the j u d g m e n t s w h i c h b e f o r e const i tuted o n l y the 

u s a g e s of a p a r t i c u l a r l o r d s h i p f o r m e d a universa l digest . ' B y 

means of the I n s t i t u t i o n s , t h e y had o b t a i n e d g e n e r a l dec is ions , 

w h i c h were entirely w a n t i n g in the k i n g d o m ; w h e n t h e b u i l d i n g 

w a s finished, they let t h e s c a f f o l d fall t o the g r o u n d . 

T h u s the I n s t i t u t i o n s p r o d u c e d e f fec ts w h i c h c o u l d h a r d l y b e 

expected f rom a m a s t e r p i e c e o f leg is lat ion. T o p r e p a r e g r e a t 

b " I n s t i t u t i o n s , " book I I . chap. xv. 

c h a n g e s w h o l e a g e s are s o m e t i m e s r e q u i s i t e ; the e v e n t s r ipen, 

and the r e v o l u t i o n s f o l l o w . 

T h e P a r l i a m e n t j u d g e d in the last resort of a l m o s t all t h e af-

fairs of the k i n g d o m . B e f o r e / it t o o k c o g n i z a n c e o n l y of dis-

putes b e t w e e n the d u k e s , c o u n t s , b a r o n s , b i s h o p s , a b b o t s , or be-

t w e e n the k i n g a n d his vassals ,d ra ther in the re lat ion they b o r e 

to the pol i t ical t h a n to the c iv i l o r d e r . T h e y w e r e soon o b l i g e d 

t o r e n d e r it p e r m a n e n t , w h e r e a s it u s e d t o b e he ld o n l y a f e w 

t i m e s in a y e a r : a n d , in fine, a g r e a t n u m b e r w e r e c r e a t e d , in 

order to b e suf f ic ient f o r the d e c i s i o n of all m a n n e r of causes . 

N o s o o n e r h a d the P a r l i a m e n t b e c o m e a fixed b o d y , t h a n t h e y 

b e g a n t o c o m p i l e its decrees . J o h n d e M o n l u c , in the r e i g n of 

P h i l i p the F a i r , m a d e a co l lec t ion w h i c h at present is k n o w n 

b y the n a m e of t h e O l i m registers .* 

40.—ln -what Manner the judiciary Forms were borrowed from 
the Decretals 

B u t h o w c o m e s it, s o m e wi l l a s k , that w h e n the I n s t i t u t i o n s 

w e r e laid as ide the j u d i c i a l f o r m s of the c a n o n law s h o u l d b e p r e -

ferred t o t h o s e of t h e R o m a n ? I t w a s b e c a u s e they h a d c o n -

stantly b e f o r e their e y e s the ecclesiast ic c o u r t s , w h i c h f o l l o w e d 

the f o r m s of the c a n o n l a w , and t h e y k n e w of no c o u r t that fol-

l o w e d those of the R o m a n l a w ? B e s i d e s , the l imits of the spirit-

ual and t e m p o r a l jur i sd ic t ion w e r e at that t ime v e r y little u n d e r -

stood ; t h e r e w e r e p e o p l e w h o sued indi f ferent ly f a n d c a u s e s that 

w e r e tried i n d i f f e r e n t l y , in e i ther c o u r t . g It s e e m s h as if the 

t e m p o r a l jur i sd ic t ion r e s e r v e d no o t h e r cases e x c l u s i v e l y t o it-

self t h a n t h e j u d g m e n t of feudal matters,« and of s u c h c r i m e s 

c o m m i t t e d b y l a y m e n as did not relate to re l ig ion. F o r i if, o n 

a c c o u n t of c o n v e n t i o n s and c o n t r a c t s , t h e y h a d o c c a s i o n t o s u e in 

a t e m p o r a l c o u r t , the part ies m i g h t of their o w n a c c o r d p r o c e e d 

before the spir i tual t r i b u n a l s ; a n d as the latter had not a p o w e r to 

o b l i g e the t e m p o r a l c o u r t t o e x e c u t e t h e sentence , they c o m -

c See D u Tillet on the court of peers. h See the whole eleventh chapter of 

I f 6 ^ e ^ M u ^ i u I C h 3 P ' ^ f h T S u a l tribunals had even laid 

2 i S = s W e r e d e d < l e d ^ , h C oath, "as m y W f 
e See the President H e n a u l f s excel- Concordat between Philip Augustus, 

lent abridRinent of the " History of the clergy, and the barons, which is to 
„ , , be found in the Ordinances of L a u n i r e . 

™Beaumancrir, p. 58. i Beaumanoir. chap. xi. p. 60. 
g Widows, croises, etc.—Beaumanois, 

chap. xi . p 58. 



m a n d e d s u b m i s s i o n b y m e a n s of e x c o m m u n i c a t i o n s . U n d e r 

those c i r c u m s t a n c e s , w h e n t h e y w a n t e d t o c h a n g e t h e c o u r s e of 

p r o c e e d i n g s in t h e t e m p o r a l c o u r t , t h e y t o o k that of the spiritual 

tr ibunals , b e c a u s e t h e y k n e w i t ; but did not m e d d l e wi th that of 

the R o m a n law, b y r e a s o n they w e r e s t r a n g e r s t o i t : for in point 

of pract ice p e o p l e k n o w o n l y w h a t is rea l ly pract ised. 

41.—Flux and Reflux of the ecclesiastic and temporal 
Jurisdiction 

T h e c iv i l p o w e r b e i n g in the h a n d s of an infinite n u m b e r of 

lords, it w a s an easy m a t t e r for the ecclesiast ic j u r i s d i c t i o n t o 

g a i n daily a g r e a t e r e x t e n t . B u t as the ecclesiast ic c o u r t s weak-

ened those of the lords , a n d c o n t r i b u t e d t h e r e b y t o g i v e s t r e n g t h 

t o the roya l jur i sd ic t ion , the latter g r a d u a l l y c h e c k e d the j u r i s -

dict ion of the c l e r g y . T h e P a r l i a m e n t , w h i c h in its f o r m of p r o -

c e e d i n g s had a d o p t e d w h a t e v e r w a s g o o d a n d useful in the spirit-

ual courts , s o o n p e r c e i v e d n o t h i n g else b u t t h e a b u s e s w h i c h had 

crept into those t r i b u n a l s ; a n d a s the r o y a l j u r i s d i c t i o n g a i n e d 

g r o u n d e v e r y d a y , it g r e w e v e r y d a y m o r e c a p a b l e of c o r r e c t i n g 

those abuses. A n d , indeed, t h e y w e r e i n t o l e r a b l e ; w i t h o u t e n u -

m e r a t i n g t h e m I shall refer t h e reader t o B e a u m a n o i r , t o B o u t i l -

l ier, a n d t o the o r d i n a n c e s of o u r k i n g s . * I shall m e n t i o n o n l y 

t w o , in w h i c h t h e publ ic interest w a s m o r e direct ly concerned* 

T h e s e a b u s e s w e k n o w b y the decrees that r e f o r m e d t h e m ; t h e y 

h a d been introduced in the t i m e s of t h e d a r k e s t i g n o r a n c e , a n d 

u p o n the b r e a k i n g o u t of the first g l e a m of l ight , t h e y vanished. 

F r o m the s i lence of the c l e r g y it m a y be p r e s u m e d that t h e y for-

w a r d e d this r e f o r m a t i o n : w h i c h , c o n s i d e r i n g the n a t u r e of t h e 

h u m a n mind, d e s e r v e s c o m m e n d a t i o n . E v e r y m a n that d ied 

w i t h o u t b e q u e a t h i n g a part of his estate t o the c h u r c h , w h i c h 

w a s called d y i n g w i t h o u t c o n f e s s i o n , w a s d e p r i v e d of the sacra-

m e n t and of Chr is t ian buria l . I f he died intestate, his re lat ives 

w e r e obl iged to prevai l u p o n the b i s h o p that he w o u l d , jo int ly 

wi th t h e m , n a m e p r o p e r arbi ters t o determine w h a t s u m the 

deceased o u g h t t o h a v e giv<.n, in c a s e he had m a d e a wi l l . P e o -

p l e could not lie t o g e t h e r the first n i g h t of their nuptials , o r e v e n 

t h e t w o f o l l o w i n g n i g h t s w i t h o u t h a v i n g p r e v i o u s l y p u r c h a s e d 

k See Boutillier, " Somme Rura le , " 
tit. 9, what persons are incapable of 
suing in a temporal court: and Beau-
manoir, chap, x t p. 56, and the regula-

tions of Philip Augustus upon this sub-
'pu t- 3SA a l s o . , h e r e f l a t i o n between 
Philip Augustus , the clergy, and the 

leave; these, indeed, were the best three nights to choose; for 
as to'the others, they were not worth much. All this was re-
dressed by the Parliament: we find in the glossary of the French 
law,' by Ragneau, the decree which it published against the 

Bishop of Amiens.»« 
I return to the beginning of my chapter. Whenever we ob-

serve in any age or government the different bodies of the state 
endeavoring to increase their authority, and to take particular 
advantages of each other, we should be often mistaken were we 
to consider their enroachments as an evident mark of their cor-
ruption. Through a fatality inseparable from human nature, 
moderation in great men is very rare: and as it is always much 
easier to push on force in the direction in which it moves than 
to stop its movement, so in the superior class of the people, it is 
less difficult, perhaps, to find men extremely virtuous, than ex-
tremely prudent. 

The human mind feels such an exquisite pleasure in the ex-
ercise of power; even those who are lovers of virtue are so ex-
cessively fond of themselves that there is no man so happy as not 
still to have reason to mistrust his honest intentions; and, in-
deed, our actions depend on so many things that it is infinitely 
easier to do good, than to do it well. 

42. The Revival of the Roman Law, and the Result thereof. 
Change of Tribunals 

Upon the discovery of Justinian's digest towards the year 1137, 
the Roman law seemed to rise out of its ashes. Schools were 
then established in Italy, where it was publicly taught; they had 
already the Justinian code and the Novellce. I mentioned before, 
that this code had been so favorably received in that country as 
to eclipse the law of the Lombards. _ . 

The Italian doctors brought the law of Justinian into France, 
where thev had only the Theodosian code;« because Justinian s 
laws were not made till after the settlement of the barbarians in 
Gaul0 This law met with some opposition: but it stood its 
ground notwithstanding the excommunications of the popes, 

I I . the words " t e s t a m e n t a r y ex- o ^ j M r ' ^ 
e c u t ° r , s " . . but because he knew it himself, and his 

f ^ r T / n l ^ h i s ° 0 " T hi"1 ' Em per o: r̂ s "co de was p u b l i s h * 

constitution' p ^ W Syn'od t o w a r d , the year 53-



w h o s u p p o r t e d their o w n canons./- St . L o u i s e n d e a v o r e d t o 

b r i n g it into repute b y the translat ions of Just inian 's w o r k s , m a d e 

a c c o r d i n g to his orders , w h i c h a r e still in m a n u s c r i p t in o u r 

l ibraries; and I h a v e already o b s e r v e d , that they m a d e g r e a t use 

of them in c o m p i l i n g t h e I n s t i t u t i o n s . P h i l i p t h e F a i r o r d e r e d 

the l a w s of Just in ian t o be t a u g h t o n l y as wri t ten reason in those 

p r o v i n c e s of F r a n c e that w e r e g o v e r n e d b y c u s t o m s ; a n d they 

w e r e a d o p t e d a s a l a w in t h o s e p r o v i n c e s w h e r e the R o m a n law 

h a d been received.? 

I h a v e a l r e a d y not iced that the m a n n e r of p r o c e e d i n g b y j u -

dicial c o m b a t required v e r y little k n o w l e d g e in the j u d g e s ; dis-

putes w e r e decided a c c o r d i n g to t h e u s a g e of each place, and to 

a few s imple c u s t o m s received b y tradit ion. I n B e a u m a n o i r ' s 

t i m e there w e r e t w o di f ferent w a y s of a d m i n i s t e r i n g j u s t i c e ; r in 

s o m e p laces they tried b y p e e r s / in o t h e r s b y bai l i f f s : in f o l l o w -

i n g the f o r m e r w a y , t h e peers g a v e j u d g m e n t a c c o r d i n g t o t h e 

pract ice of their c o u r t ; in the latter, it w a s the prtuThommes, o r 

old men, w h o pointed o u t this s a m e p r a c t i c e t o the bai l i f fs . ' T h i s 

w h o l e p r o c e e d i n g required ne i ther l e a r n i n g , c a p a c i t y , n o r s t u d y . 

B u t w h e n the d a r k c o d e of the I n s t i t u t i o n s m a d e its a p p e a r a n c e ; 

w h e n the R o m a n law w a s translated a n d t a u g h t in publ ic s c h o o l s ; 

w h e n a certain art of p r o c e d u r e a n d j u r i s p r u d e n c e b e g a n t o be' 

f o r m e d ; w h e n pract i t ioners a n d c iv i l ians w e r e seen t o rise, t h e 

peers and the prud'hommes w e r e n o l o n g e r capable of j u d g i n g : 

the peers b e g a n t o w i t h d r a w f r o m t h e lords ' t r ibunals ; and t h e 

lords w e r e v e r y little incl ined t o a s s e m b l e t h e m ; especial ly as 

the n e w form of trial, instead of b e i n g a s o l e m n p r o c e e d i n g , 

a g r e e a b l e t o the nobi l i ty and i n t e r e s t i n g t o a w a r l i k e people , had 

b e c o m e a c o u r s e of p l e a d i n g w h i c h t h e y nei ther unders tood, nor 

cared to learn. T h e c u s t o m of t r y i n g b y peers b e g a n to be less 

u s e d ; « that of t r y i n g b y bai l i f fs t o be m o r e s o ; t h e bai l i f fs did 

n o t g i v e j u d g m e n t t h e m s e l v e s / t h e y s u m m e d u p the ev idence 

¿Decreta ls , book V . tit. " de privi- f rom the formula quoted by Boutillier 
legiis, capite super specula." " Somme Rura le , " book I V . tit xx , 

• c , ^ r t e r in the year 1312, in « T h e change was insensible; we meet 

a u o t e d h v n T i U ^ y ° f 0 r I e a n S • ' J * ' 8 b Y P « « . even ¡» Boutil-
q , " r „ X , „ i n • • . . 1 ' " s , «.'me. who lived in the year 1402, 
n f , u . a• t l .peauvoisis, chap. 1.. which is the date of his will. H e gives 
of the office of bailiffs. this formula, book I. tit 21 " Sire 

s A m o n g the common people the Juge , en ma justice haute, d o y e n n e 
burghers were tried by b u r n e r s , as the et basse, qui j 'ai en tel lieu cour 
feudatorv tenants were tried by one an- plaids, baillis, ' hommes feodaux ei 

, „ Thaumassiere, chap xix. sergens ." Yet nothing but feodal mat-
1 Thus all requests began with these ters were tried any longer by the p ™ s 

words: " My lord judge, it is custom- Ib id , book I . tit. 1 p ?6 
ary that in your court, etc., as appears v A s appears by the formula of the 

and p r o n o u n c e d the j u d g m e n t of the prud'hommes; b u t the latter 

be ing n o l o n g e r capable of j u d g i n g , the bai l i f fs t h e m s e l v e s g a v e 

j u d g m e n t . 

T h i s w a s e f f e c t e d so m u c h t h e easier, as t h e y h a d b e f o r e their 

eyes the pract ice of the ecclesiastic c o u r t s ; t h e c a n o n a n d n e w 

civil law both c o n c u r r e d a l ike to abolish the peers. 

T h u s fell the u s a g e h i ther to constant ly o b s e r v e d in the F r e n c h 

m o n a r c h y , that j u d g m e n t should not be p r o n o u n c e d b y a s ingle 

person, as m a y be seen in the Sa l ic laws, the Capitular ies , a n d in 

the first law-wri ters u n d e r the third r a c e . * T h e contrary abuse 

w h i c h obta ins o n l y in local jur isdict ions has b e e n moderated , and 

in s o m e m e a s u r e redressed, b y i n t r o d u c i n g in m a n y places a 

j u d g e ' s d e p u t y , w h o m he consul ts , a n d w h o represents t h e an-

cient prud'hommes b y the o b l i g a t i o n the j u d g e is u n d e r of t a k i n g 

t w o g r a d u a t e s in cases that deserve a c o r p o r a l p u n i s h m e n t ; a n d , 

in fine, it h a s b e c o m e of n o e f fec t b y the e x t r e m e faci l i ty of a p -

peals. 

43.—The same Subject continued 

T h u s there w a s no law t o p r o h i b i t the lords f r o m h o l d i n g their 

courts t h e m s e l v e s ; n o n e t o abol ish the f u n c t i o n s of their p e e r s ; 

n o n e to ordain the creat ion of b a i l i f f s ; n o n e t o g i v e t h e m t h e 

p o w e r of j u d g i n g . A l l this w a s e f f e c t e d insensibly , and b y the 

v e r y necessi ty of t h e t h i n g . T h e k n o w l e d g e of the R o m a n law, 

the decrees of the c o u r t s , t h e n e w d i g e s t of the c u s t o m s , r e q u i r e d 

a s tudy of w h i c h t h e nobi l i ty a n d il l iterate p e o p l e w e r e incapable . 

T h e o n l y o r d i n a n c e w e h a v e u p o n this s u b j e c t is that w h i c h 

obl iged the lords t o c h o o s e their bai l i f fs f r o m a m o n g t h e la i ty .* 

It is a m i s t a k e to l o o k u p o n this as a l a w of their c r e a t i o n ; for it 

says no such t h i n g . Bes ides , the intention of the legis lator is d e -

termined b y t h e reasons a s s i g n e d in the o r d i n a n c e : " t o t h e end 

that the bai l i f fs m a y be punished for their prevar icat ions it is 

letters which their lord used to give 
them, quoted by Boutillier, " Somme 
Rurale, book I . tit. xiv., which is 
proved likewise by Beaumanoir, ' Cus-
tom of Beauvois is ," chapter 1.. of the 
bailiffs; they only directed the pro-
ceedings. T h e bailiff is obliged in 
the presence of the peers to take down 
the words of those who plead, and to 
ask the parties whether they are will-
ing to have judgment given according 

to the reasons alleged; and if they say, 
yes, my lord; the bailiff ought to oblige 
the peers to give judgment ." See also 
the Institutions " of St. Louis , book 
I. chap, cv., and book I I . chap. xv. 
" L i Juge si ne doit pas faire le juge-
ment. ' .. 

w Beaumanoir, chap. Ixvu. p. 33°. 
and chap. lxi. pp. 3>5 and 3<6- T h e 
" Institutions." book I I . chap. xv. 

x I t was published in the year 1287. 



necessary they be taken from the order of the laity." y The im-
munities of the clergy in those days are very well known. 

We must not imagine that the privileges which the nobility 
formerly enjoyed, and of which they are now divested, were taken 
from them as usurpations; no, many of those privileges were 
lost through neglect, and others were given up, because as vari-
ous changes had been introduced in the course of so many age-
they were inconsistent with those changes. 

44-—Of the Proof by Witnesses 

The judges, who had no other rule to go by than the usages, 
inquired very often by witnesses into every cause that was 
brought before them. 

The usage of judicial combats beginning to decline, they made 
their inquests in writing. But a verbal proof committed to writ-
ing is never more than a verbal proof; so that this only in-
creased the expenses of law proceedings. Regulations were then 
made which rendered most of those inquests useless public 
registers were established which ascertained most facts, as no-
bility, age, legitimacy, and marriage. Writing is a witness very 
hard to corrupt; the customs were therefore reduced to writing. 
All this is very reasonable; it is much easier to go and see in 
the baptismal register, whether Peter is the son of Paul than to 
prove this fact by a tedious inquest. When there are a number 
of usages in a country it is much easier to write them all down 
in a code, than to oblige individuals to prove every usage. At 
length the famous ordinance was made, which prohibited the 
admitting of the proof by witnesses for a debt exceeding an hun-
dred livres, except there was the beginning of a proof in writing. 

45-—Of the Customs of France 

France, as we have already observed, was governed by written 
customs, and the particular usages of each lordship constituted 
the civil law. Every lordship had its civil law, according to 
Beaumanoir.o and so particular a law, that this author, who is 

? U t si ibi delinquant. superiores 
•ui possint animadvertere in eosdem." 

« See in what manner age and parent-

age were p r o v e d . I n s t i t u t i o n s , " book 
I. chaps, ixxi. and Ixxii. 

a Prologue to the " Custom of Beau-
vois is ." 

looked upon as a luminary, and a very great luminary of those 
times, says he does not believe that throughout the whole king-
dom there were two lordships entirely governed by the same 
law. 

This prodigious diversity had a twofold origin. With regard 
to the first, the reader may recollect what has been already said 
concerning it in the chapter of local customs: & and as to the 
second we meet with it in the different events of legal duels, it 
being natural that a continual series of fortuitous cases must 
have been productive of new usages. 

These customs were preserved in the memory of old men, but 
insensibly laws or written customs were formed. 

1. At the commencement of the third race, the kings gave not 
only particular charters, but likewise general ones, in the manner 
above explained; such are the Institutions of Philip Augustus 
and those made by St. Louis. In like manner the great vassals, 
in concurrence with the lords who held under them, granted cer-
tain charters or establishments, according to particular circum-
stances at the assizes of their duchies or counties; such were the 
assize of Godfrey, Count of Brittany, on the division of the no-
bles; the customs of Normandy, granted by Duke Ralph; the 
customs of Champagne, given by King Theobald; the laws of 
Simon, Count of Montfort, and others. This produced some 
written laws, and even more general ones than those they had be-
fore. 

2. At the beginning of the third race, almost all the common 
people were bondmen; but there were several reasons which 
afterwards determined the kings and lords to enfranchise them. 

The lords by enfranchising their bondmen gave them proper-
ty; it was necessary therefore to give them civil laws, in order 
to regulate the disposal of that property. But by enfranchising 
their bondmen, they likewise deprived themselves of their prop-
erty; there was a necessity, therefore, of regulating the rights 
which they reserved to themselves, as an equivalent for that 
property. Both these things were regulated by the charters of 
enfranchisement; those charters formed a part of our customs, 
and this part was reduced to writing.* 

3. Under the reign of St. Louis, and of the succeeding princes, 
some able practitioners, such as Defontaines, Beaumanoir, and 

b Chap. xii. c See the " Collection of Ordinances," by Lauriere. 



others c o m m i t t e d t h e c u s t o m s of their b a i l i w i c k s t o w r i t i n g 

I heir des ign w a s r a t h e r t o g i v e the c o u r s e of judic ia l p r o c e e d -

ings, than the u s a g e s of their t ime in respect t o the disposal of 

property B u t t h e w h o l e is there , and t h o u g h these part icular 

authors h a v e n o a u t h o r i t y but w h a t t h e y der ive f r o m the truth 

and notoriety of t h e t h i n g s they speak of, y e t there is n o m a n n e r 

o doubt but that t h e y c o n t r i b u t e d g r e a t l y t o t h e restorat ion of 

our ancient F r e n c h j u r i s p r u d e n c e . S u c h w a s in those d a y s o u r 

c o m m o n law. 

W e h a v e c o m e n o w t o t h e g r a n d e p o c h . C h a r l e s V I I a n d his 

S o m t n C h U S 1 t h C , d i f f e r e n t l 0 C a l C U S t ° m s t h r o u g h o u t the 
o Z Z T r , C e d t 0 W r i t i n & ' a n d p r e s c r i b e d set f o r m s to be 

h r o ^ n i d l g e S t i n g " N ° W ' 3 5 t h i s d i S e s t i " g w a s m a d e 

hln f o H l a n d 3 8 P C ° P l e C a m e f r o m e a < * lord-
ship to declare in the g e n e r a l a s s e m b l y of the p r o v i n c e the 

Z e Z ° r " n W n t t e n U S 3 g e S ° f e a c h P l 3 C e ' e n d e a v o r s - e r e m a d e 
to render the c u s t o m s m o r e g e n e r a l , a s m u c h as possible, w i t h -
out i n j u r i n g the interests of indiv iduals , w h i c h w e r e c a r e f u l l v pre-

served.« T h u s o u r c u s t o m s w e r e c h a r a c t e r i z e d in a threefold 

m a n n e r ; they w e r e c o m m i t t e d t o w r i t i n g , t h e y w e r e m a d e m o r e 

general , and they r e c e i v e d the s t a m p of t h e rova l author i ty . 

M a n y of these c u s t o m s h a v i n g been d i g e s t e d a n e w , ' s e v e r a l 

t l T 5 T ? , e e f e r i n s u P P r e s s i " g w h a t e v e r w a s i n c o m -
patible with the a c t u a l pract ice of the law, or in a d d i n g several 
things d r a w n f r o m this pract ice . 

T h o u g h the c o m m o n law is cons idered a m o n g us as in s o m e 

r r r p i r e t o t h e R o m a n ' i n s o m u c h t w o i a W S 

divide the di f ferent territories, it is, n o t w i t h s t a n d i n g , t rue that 

several regulat ions of the R o m a n law entered into o u r c u s t o m s , 

especially w h e n t h e y m a d e t h e n e w digests , at a t ime not v e r y 

distant f r o m ours, w h e n this l a w w a s the pr inc ipal s t u d y of those 

w h o were des igned for civi l e m p l o y m e n t s , at a t i m e w h e n it w a s 

not usual for p e o p l e to b o a s t of n o t k n o w i n g w h a t it w a s 

the.- duty t o k n o w , a n d of k n o w i n g w h a t t h e y o u g h t not to 

k n o w , at a t .me w h e n a q u i c k n e s s of u n d e r s t a n d i n g w a s m a d e 
" t 0 i ? t h 3 n P r e t e n d i " g t o a profess ion, 
and w h e n a c o n t i n u a l pursui t of a m u s e m e n t s w a s not e v e n the 
characterist ic of w o m e n . 

See La^ Th au ma s s i i r ™ chap' & d i g e i t i n * ° f , h e c u s t ° ™ of Berry and of P a n , 

I should h a v e b e e n m o r e d i f f u s e at the end of this b o o k , and, 

entering into t h e severa l details, should h a v e t raced all the in-

sensible c h a n g e s , w h i c h f r o m the o p e n i n g of appeals h a v e f o r m e d 

the great corpus of o u r F r e n c h jur isprudence . B u t this w o u l d 

have b e e n i n g r a f t i n g o n e large w o r k u p o n another . I a m l ike 

that ant iquar ian e w h o set o u t f r o m his o w n c o u n t r y , a r r i v e d in 

E g y p t , cas t a n e y e o n t h e P y r a m i d s a n d r e t u r n e d h o m e . 

« I n the " Spectator." 



BOOK XXIX 

O F T H E M A N N E R O F C O M P O S I N G L A W S 

1-—Of the Spirit of a Legislator 

I S A Y it, a n d m e t h i n k s I h a v e u n d e r t a k e n this w o r k wi th 

n o o t h e r v i e w than t o p r o v e it, t h e spirit of a l e g i s l a t o r 

o u g h t t o be that of m o d e r a t i o n ; pol i t ica l , l ike m o r a l 

g o o d , l y i n g a l w a y s b e t w e e n t w o e x t r e m e s . * L e t us p r o d u c e an 

e x a m p l e . 

T h e set f o r m s of j u s t i c e a r e n e c e s s a r y t o l iberty , b u t t h e 

n u m b e r of t h e m m i g h t be s o g r e a t a s t o b e c o n t r a r y t o the 

end of the v e r y l a w s that e s t a b l i s h e d t h e m ; p r o c e s s e s w o u l d 

have n o e n d ; p r o p e r t y w o u l d be u n c e r t a i n ; t h e g o o d s of one 

of the part ies w o u l d be a d j u d g e d t o t h e o t h e r w i t h o u t e x a m i n -

ing, o r t h e y w o u l d b o t h be r u i n e d b y e x a m i n i n g t o o m u c h . 

I he c i t izens w o u l d lose t h e i r l iberty a n d s e c u r i t y , t h e ac-

cusers w o u l d n o l o n g e r h a v e a n y m e a n s t o c o n v i c t , n o r t h e 

a c c u s e d t o j u s t i f y t h e m s e l v e s . 

2-—The same Subject continued 
Ceci l ius , in A u l u s Gel l ius ,* s p e a k i n g of t h e l a w of tne 

I w e l v e T a b l e s w h i c h p e r m i t t e d t h e c r e d i t o r t o c u t t h e i n s o l v -

ent debtor into p ieces , jus t i f ies it e v e n b y its c r u e l t y , w h i c h 

h indered p e o p l e f r o m b o r r o w i n g b e y o n d their abi l i ty of p a y -

ing.? Shal l t h e n the cruel lest l a w s b e t h e b e s t ? S h a l l g o o d -

ness consist in e x c e s s , a n d all t h e re lat ions of t h i n g s be d e -

s t r o y e d ? 

3.—That the Laws which seem to deviate from the Views of the 
Legislator are frequently agreeable to them 

T h e l a w of S o l o n w h i c h d e c l a r e d those p e r s o n s i n f a m o u s 

w h o e s p o u s e d n o side in a n i n s u r r e c t i o n s e e m e d v e r y e x t r a -

6 Book X X I I ' chañ i ever established: the opinion of some 

- t f s t « S i - H r « 4 w : 

1 * 6 

o r d i n a r y ; b u t w e o u g h t t o c o n s i d e r t h e c i r c u m s t a n c e s in w h i c h 

G r e e c e w a s at t h a t t i m e . I t w a s d iv ided into v e r y smal l s t a t e s ; 

a n d there w a s r e a s o n t o a p p r e h e n d lest in a r e p u b l i c t o r n b y 

intest ine d i v i s i o n s t h e soberest p a r t s h o u l d k e e p ret ired, in 

c o n s e q u e n c e of w h i c h t h i n g s m i g h t be carr ied t o e x t r e m i t y . 

I n t h e sedi t ions ra ised in those pet ty states t h e b u l k of t h e 

c i t izens e i ther m a d e o r e n g a g e d in the quarre l . I n o u r l a r g e 

m o n a r c h i e s part ies a r e f o r m e d b y a few, a n d the p e o p l e c h o o s e 

t o l ive quiet ly . I n t h e latter case it is natura l t o call b a c k t h e 

sedi t ious t o t h e b u l k of t h e c i t izens, a n d not t h e s e t o the sedi-

t ious ; in t h e o t h e r it is n e c e s s a r y t o o b l i g e the smal l n u m b e r 

of p r u d e n t p e o p l e t o enter a m o n g the s e d i t i o u s ; it is t h u s the 

f e r m e n t a t i o n of o n e l i q u o r m a y be s t o p p e d b y a s i n g l e d r o p of 

a n o t h e r . 

4 — 0 / the Laws contrary to the Views of the Legislator 

T h e r e a r e l a w s s o l itt le u n d e r s t o o d b y t h e l e g i s l a t o r as t o 

be c o n t r a r y t o the v e r y end he p r o p o s e d . T h o s e w h o m a d e 

this r e g u l a t i o n a m o n g the F r e n c h , that w h e n o n e of t h e t w o 

c o m p e t i t o r s died t h e b e n e f i c e s h o u l d d e v o l v e t o t h e s u r v i v o r , 

h a d in v i e w w i t h o u t d o u b t t h e e x t i n c t i o n of q u a r r e l s ; b u t t h e 

v e r y r e v e r s e fal ls o u t , w e see t h e c l e r g y at v a r i a n c e e v e r y d a y , 

a n d l ike E n g l i s h m a s t i f f s w o r r y i n g o n e a n o t h e r t o death . 

—The same Subject continued 

T h e l a w I a m g o i n g t o s p e a k of is t o be f o u n d in this o a t h 

p r e s e r v e d b y ^ s c h i n e s : d " I s w e a r that I wil l n e v e r destroy a 

t o w n of t h e A m p h i c t y o n e s , a n d t h a t I wil l not divert t h e c o u r s e 

of its r u n n i n g w a t e r s ; if a n y n a t i o n shal l p r e s u m e t o d o s u c h a 

t h i n g I w i l l dec lare w a r a g a i n s t t h e m and wi l l d e s t r o y their 

t o w n s " T h e last art ic le of th is l a w , w h i c h s e e m s t o c o n f i r m 

t h e first, is rea l ly c o n t r a r y t o it. A m p h i c t y o n is w i l l i n g that 

the G r e e k t o w n s s h o u l d n e v e r b e d e s t r o y e d , a n d y e t his l a w 

p a v e s t h e w a y for the ir d e s t r u c t i o n . I n o r d e r t o establ ish a 

p r o p e r l a w of n a t i o n s a m o n g t h e G r e e k s , t h e y o u g h t t o h a v e 

b e e n a c c u s t o m e d e a r l y t o t h i n k it a b a r b a r o u s t h i n g t o d e s t r o y 

a G r e e k t o w n ; c o n s e q u e n t l y t h e y o u g h t not e v e n t o ruin the 

d e s t r o y e r s . A m p h i c t y o n ' s l a w w a s j u s t , b u t it w a s not pru-

d e n t ; th is a p p e a r s e v e n f r o m t h e a b u s e m a d e of it. D i d not 

d " De falsa Legat ione." 



P h i l i p a s s u m e the p o w e r of d e m o l i s h i n g t o w n s , u n d e r t h e p r e -

tence of the ir h a v i n g i n f r i n g e d t h e l a w s of the G r e e k s ? A m -

p h i c t y o n m i g h t h a v e inf l ic ted o t h e r p u n i s h m e n t s ; he m i g h t 

h a v e o r d a i n e d , for e x a m p l e , t h a t a certa in n u m b e r of the m a g -

istrates of t h e d e s t r o y i n g t o w n , o r of the chiefs of the i n f r i n g -

i n g a r m y , s h o u l d be p u n i s h e d wi th d e a t h ; t h a t the d e s t r o y i n g 

n a t i o n s h o u l d cease for a w h i l e t o e n j o y t h e p r i v i l e g e s of t h e 

G r e e k s ; t h a t t h e y s h o u l d p a y a fine till t h e t o w n w a s rebui l t . 

T h e l a w o u g h t , a b o v e all t h i n g s , t o a i m at t h e r e p a r a t i o n of 

d a m a g e s . 

6.—The Laws zuhich appear the same have not always the same 

Effect 

Caesar m a d e a l a w t o p r o h i b i t p e o p l e f r o m k e e p i n g a b o v e 

s i x t y ses terces in the ir houses .* T h i s l a w w a s c o n s i d e r e d at 

R o m e a s e x t r e m e l y p r o p e r for r e c o n c i l i n g t h e d e b t o r s t o their 

credi tors , b e c a u s e , b y o b l i g i n g t h e r ich t o l e n d t o the p o o r , 

t h e y e n a b l e d t h e latter t o p a y their debts . A l a w of the s a m e 

n a t u r e m a d e in F r a n c e at t h e t i m e of the S y s t e m p r o v e d e x -

t r e m e l y fatal , b e c a u s e it w a s e n a c t e d u n d e r a m o s t f r i g h t f u l 

s i tuat ion. A f t e r d e p r i v i n g p e o p l e of all p o s s i b l e m e a n s of l a y -

i n g o u t the ir m o n e y , t h e y s t r ipped t h e m e v e n of t h e last re-

s o u r c e of k e e p i n g it at h o m e , w h i c h w a s t h e s a m e a s t a k i n g 

it f r o m t h e m b y o p e n v i o l e n c e . Caesar's l a w w a s intended t o 

m a k e t h e m o n e y c i r c u l a t e ; t h e F r e n c h M i n i s t e r ' s d e s i g n w a s 

t o d r a w all t h e m o n e y i n t o o n e h a n d . T h e f o r m e r g a v e e i ther 

lands o r m o r t g a g e s o n p r i v a t e p e o p l e for the m o n e y ; the latter 

p r o p o s e d in l ieu of m o n e y n o t h i n g b u t e f f e c t s w h i c h w e r e of 

n o va lue , a n d c o u l d h a v e n o n e b y their v e r y n a t u r e , b e c a u s e 

t h e law c o m p e l l e d p e o p l e t o a c c e p t of t h e m . 

7.—The same Subject continued. Necessity of composing Laws 

in a proper Manner 
T h e l a w of o s t r a c i s m w a s es tabl i shed at A t h e n s , at A r g o s / 

a n d at S y r a c u s e . A t S y r a c u s e it w a s p r o d u c t i v e of a t h o u s a n d 

mischie fs , b e c a u s e it w a s i m p r u d e n t l y e n a c t e d . T h e pr inc ipal 

c i t i zens b a n i s h e d o n e a n o t h e r b y h o l d i n g the leaf of a fig-tree 

in the ir h a n d s , g s o t h a t t h o s e w h o had a n y k i n d of meri t w i t h -

' A r i t t ' ' " R ^ . K » r u v l ». - g Plutarch and Diodorus of Sicily say 
. A n s t . Repub. lib. V . chap. ui . it was an olive leaf. See Diod. X L -

Ed. 

d r e w f r o m p u b l i c affairs.'« A t A t h e n s , w h e r e t h e l e g i s l a t o r 

w a s s e n s i b l e of t h e p r o p e r e x t e n t a n d l imits of his l a w , ostra-

c i s m p r o v e d a n a d m i r a b l e r e g u l a t i o n . T h e y n e v e r c o n d e m n e d 

m o r e t h a n o n e p e r s o n at a t i m e ; a n d s u c h a n u m b e r of suf-

f r a g e s w e r e r e q u i s i t e f o r p a s s i n g t h i s s e n t e n c e , t h a t it w a s e x -

t r e m e l y d i f f i c u l t for t h e m t o b a n i s h a p e r s o n w h o s e a b s e n c e w a s 

n o t n e c e s s a r y t o t h e state.» 

T h e p o w e r of b a n i s h i n g w a s e x e r c i s e d o n l y e v e r y fifth y e a r : 

a n d , i n d e e d , a s t h e o s t r a c i s m w a s d e s i g n e d a g a i n s t n o n e b u t 

g r e a t p e r s o n a g e s w h o t h r e a t e n e d t h e state w i t h d a n g e r , it 

o u g h t n o t t o h a v e b e e n t h e t r a n s a c t i o n of e v e r y day . 

8.-—That Laws which appear the same were not always made 
through the same Motive 

I n F r a n c e t h e y h a v e r e c e i v e d m o s t of t h e R o m a n l a w s o n 

s u b s t i t u t i o n s , b u t t h r o u g h q u i t e a d i f f e r e n t m o t i v e f r o m t h e 

R o m a n s . A m o n g t h e latter t h e i n h e r i t a n c e w a s a c c o m p a n i e d 

w i t h c e r t a i n sacr i f i ces j w h i c h w e r e t o b e p e r f o r m e d b y the in-

h e r i t o r a n d w e r e r e g u l a t e d b y t h e p o n t i f i c a l l a w ; h e n c e it w a s 

t h a t t h e y r e c k o n e d it a d i s h o n o r t o d i e w i t h o u t heirs, t h a t t h e y 

m a d e s l a v e s the ir heirs , a n d t h a t t h e y d e v i s e d subst i tut ions . 

O f th is w e h a v e a v e r y s t r o n g p r o o f in t h e v u l g a r s u b s t i t u t i o n , 

w h i c h w a s t h e first i n v e n t e d , a n d t o o k p l a c e o n l y w h e n t h e h e i r 

a p p o i n t e d did n o t a c c e p t of t h e i n h e r i t a n c e . I t s v i e w w a s not t o 

p e r p e t u a t e t h e es ta te in a f a m i l y of t h e s a m e n a m e , b u t t o find 

s o m e b o d y that w o u l d a c c e p t of it. 

9.—That the Greek and Roman Laws punished Suicide, but not 
through the same Motive 

A m a n , s a y s P l a t o , w h o h a s k i l l e d o n e n e a r l y re la ted t o h i m , 

t h a t is, h i m s e l f , not b y a n o r d e r of t h e m a g i s t r a t e , not t o a v o i d 

i g n o m i n y , b u t t h r o u g h p u s i l l a n i m i t y , shal l be p u n i s h e d . * T h e 

R o m a n l a w p u n i s h e d th is a c t i o n w h e n it w a s not c o m m i t t e d 

t h r o u g h p u s i l l a n i m i t y , t h r o u g h w e a r i n e s s of l i fe, t h r o u g h im-

p a t i e n c e in pain , b u t f r o m a c r i m i n a l despair . T h e R o m a n l a w 

a c q u i t t e d w h e r e t h e G r e e k c o n d e m n e d , a n d c o n d e m n e d w h e r e 

t h e o t h e r a c q u i t t e d . 

h Plutarch, " T.ife of Dionys ius . " law by certain sales, whence come the 
¿ V i d e book X X V I . chap. 17- , words " s i n e sacris hzredi tas . " 
j W h e n the inheritance was too much k Book I X . of L a w s . " 

encumbered they eluded the pontifical 



P l a t o ' s law w a s formed upon t h e L a c e d a e m o n i a n inst i tut ions , 

w h e r e the orders of the magistrate w e r e a b s o l u t e , w h e r e s h a m e 

w a s t h e g r e a t e s t of miseries, a n d p u s i l l a n i m i t y t h e g r e a t e s t of 

cr imes. T h e R o m a n s had no l o n g e r t h o s e ref ined i d e a s ; t h e i r s 

w a s o n l y a fiscal law. 

D u r i n g the t i m e of the republ ic , t h e r e w a s n o l a w a t R o m e 

a g a i n s t s u i c i d e s ; this action is a l w a y s c o n s i d e r e d b y the ir 

h is tor ians in a favorable l ight, a n d w e n e v e r m e e t w i t h a n y 

p u n i s h m e n t inflicted upon those w h o c o m m i t t e d it. 

U n d e r the first emperors, the g r e a t famil ies of R o m e w e r e 

c o n t i n u a l l y destroyed b y cr iminal p r o s e c u t i o n s . T h e c u s t o m 

w a s then introduced of p r e v e n t i n g j u d g m e n t b y a v o l u n t a r y 

death. In this they found a g r e a t a d v a n t a g e : t h e y had a n 

h o n o r a b l e interment, and their wi l l s w e r e e x e c u t e d , b e c a u s e 

there w a s n o l a w against suicides./ B u t w h e n t h e e m p e r o r s 

b e c a m e as avar ic ious as cruel, t h e y d e p r i v e d those w h o d e -

s t r o y e d t h e m s e l v e s of the means of p r e s e r v i n g the ir estates b y 

r e n d e r i n g it cr iminal for a p e r s o n t o m a k e a w a y w i t h himsel f 

t h r o u g h a c r i m i n a l remorse. 

W h a t I have been s a y i n g of the m o t i v e of the e m p e r o r s is s o 

true, that t h e y consented that the estates of suic ides s h o u l d n o t 

be conf i scated w h e n the crime for w h i c h they k i l led t h e m s e l v e s 

w a s n o t p u n i s h e d with confiscation.»» 

io.—That Laws which seem contrary proceed sometimes from 
the same Spirit 

I n o u r t i m e w e g i v e s u m m o n s t o p e o p l e in the ir o w n h o u s e s : 
but this w a s n o t permitted a m o n g t h e R o m a n s . « 

A s u m m o n s w a s a v iolent act ion,o a n d a kind of w a r r a n t f o r 

s e i z i n g the body;*» hence it w a s n o m o r e a l lowed t o s u m m o n 

a p e r s o n in his o w n house than it is n o w a l l o w e d t o arrest a 

p e r s o n in his o w n house for debt. 

B o t h the R o m a n and o u r laws a d m i t of this pr inc ip le a l ike , 

that e v e r y m a n o u g h t to h a v e his o w n house f o r a n asylum,' 

w h e r e he s h o u l d s u f f e r no v io lence .? 

I " Eorum qui de se statuebant huma-
oantur corpora, manebant testamenta, 
pretium festinandi."—Tacit. 

m Rescript of the Emperor Pius in 
the 3d law, sees, i and 2 ff. " de bonis 
eorum qui ante sententiam mortem sibi 
consciverunt." 

n L e g . >3 ff. " de in jus vocando." 
o Sec the law of the Twelve Tables. 
p " Rapit in j u s . " Horace. Satire 9. 

Hence they could not summon those 
to whom a particular respect was due. 

a See the law li ff " de ) n jus vo-
cando. 

11—How to compare two different Systems of Laws 

I n F r a n c e t h e p u n i s h m e n t for false wi tnesses is capi ta l ; in 

E n g l a n d it is not . N o w , t o be a b l e t o j u d g e w h i c h of these 

f w o l a w s is t h e best , w e m u s t a d d , that in F r a n c e t h e r a c k is 

u s e d ^ o r c r i m i n a l s , b u t n o t in E n g l a n d ; that in F r a n c e t h e 

a c c u s e d is n o t a l l o w e d to p r o d u c e his w i t n e s s e s , a n d t h a t t h e y 

v e r y s e l d o m a d m i t of w h a t are cal led j u s t i f y i n g c i r c u m s t a n c e s 

in f a v o r of t h e p r i s o n e r ; in E n g l a n d t h e y a l low of w i t n e s s e s o n 

b o h sides- T h e s e t h r e e F r e n c h l a w s f o r m a c l o s e a n d w e l l -

c o n n e c t e d s y s t e m ; a n d so do the three E n g l i s h laws. T h e 

law of E n g l a n d , w h i c h does not a l low of the r a c k i n g of c r i m -

e s h a s b u t v e r y little h o p e of d r a w i n g f r o m t h e a c c u s e d a 

; 1 his c r i m e - for th is reason it invi tes w i t n e s s e s 

E r i H ^ f g S i 

wmm^ 
ent i re ty . » -That Laws which appear the same are sometimes really. different 

T h , C r e e k a * d R o m a n l a w s inf l icted the s a m e p u n i s h m e n t 
T h e G r e e k ahf l k o h ] a w d o e s t h e s a m e . 

o n t h e r e c e i v e r as o n t h e t m e t i A m o n g 

c e i v e r ^ f o r ^ v e r y I n a n t h a t c o n t r i b u t e s in w h a t shape s o e v e r 

VOL. I I . — « 

was oniy a pecuniary punishment 

^ f ^ & o r i b « " 



to a d a m a g e is o b l i g e d to repair it. B u t as the p u n i s h m e n t 

of theft is capital w i t h us, the rece iver c a n n o t be p u n i s h e d l ike 

the thief w i t h o u t c a r r y i n g t h i n g s to e x c e s s . A rece iver m a y 

act i n n o c e n t l y o n a t h o u s a n d o c c a s i o n s : the thief is a l w a y s 

c u l p a b l e ; o n e h inders the c o n v i c t i o n of a cr ime, the o t h e r 

c o m m i t s i t ; in o n e the w h o l e is pass ive , the other is a c t i v e ; 

the thief m u s t s u r m o u n t m o r e obstac les , a n d his soul m u s t be 

m o r e h a r d e n e d a g a i n s t the laws. 

T h e c iv i l ians h a v e g o n e f u r t h e r ; t h e y l o o k u p o n the r e c e i v e r 

as m o r e o d i o u s t h a n the thief , ' for w e r e it n o t for the rece iver 

the theft , say they , c o u l d not be l o n g c o n c e a l e d . B u t this a g a i n 

m i g h t be r i g h t w h e n there w a s o n l y a p e c u n i a r y p u n i s h m e n t ; 

the a f fa i r in q u e s t i o n w a s a d a m a g e done, and the rece iver w a s 

g e n e r a l l y bet ter a b l e to repair i t ; b u t w h e n the p u n i s h m e n t 

b e c a m e capita l , t h e y o u g h t to h a v e b e e n directed by o t h e r 

pr inciples . 

13—That we must not separate Laws from the End for which 
they were made: of the Roman Laws on Theft 

W h e n a thief w a s c a u g h t in the act this w a s cal led b y the 

R o m a n s a m a n i f e s t t h e f t ; w h e n h e w a s not detected till s o m e 

t ime a f t e r w a r d s it w a s a n o n - m a n i f e s t theft . 

T h e l a w of the T w e l v e T a b l e s o r d a i n e d that a manifest thief 

s h o u l d be w h i p p e d w i t h r o d s and c o n d e m n e d to s lavery if he 

had attained the a g e of p u b e r t y ; o r o n l y w h i p p e d if he w a s not 

of ripe a g e ; b u t as f o r the n o n - m a n i f e s t thief h e w a s o n l y c o n -

d e m n e d to a fine of d o u b l e the va lue of w h a t h e had stolen. 

W h e n the P o r c i a n l a w s a b o l i s h e d the c u s t o m of w h i p p i n g 

the c i t izens w i t h r o d s , a n d of r e d u c i n g t h e m to s l a v e r y , the 

manifest thief w a s c o n d e m n e d to a p a y m e n t of f o u r f o l d , and 

t h e y still c o n t i n u e d t o c o n d e m n the n o n - m a n i f e s t thief to a 

p a y m e n t of d o u b l e . « 

It s e e m s v e r y o d d that these l a w s s h o u l d m a k e such a d i f fer-

ence in the qual i ty o f t h o s e t w o c r i m e s , a n d in the p u n i s h m e n t s 

they infl icted. A n d , indeed, w h e t h e r the thief w a s detected 

either b e f o r e o r a f t e r h e had carried the stolen g o o d s to the 

p lace intended, this w a s a c i r c u m s t a n c e w h i c h did n o t alter the 

nature of the c r i m e . I d o not at all q u e s t i o n that the w h o l e 

I Leg . i ff. " de Receptatoribus." u See what Favorinus says in Aulus 
Gellius. book X X . chap. i . 

t h e o r y of t h e R o m a n laws in relat ion to theft w a s b o r r o w e d 

from the L a c e d a e m o n i a n institutions. L y c u r g u s , with a v i e w 

of r e n d e r i n g the cit izens d e x t e r o u s and c u n n i n g , ordained that 

chi ldren s h o u l d be pract ised in t h i e v i n g , and that those w h o 

w e r e c a u g h t in the act s h o u l d be severe ly w h i p p e d . T h i s o c -

cas ioned a m o n g the G r e e k s , and a f t e r w a r d s a m o n g the R o -

mans, a g r e a t d i f ference b e t w e e n a manifest and a n o n - m a n i f e s t 

theft.o 

A m o n g the R o m a n s a s lave w h o had been g u i l t y of steal-
i n g w a s t h r o w n f r o m the T a r p e i a n r o c k . H e r e the Lacedae-
m o n i a n inst i tut ions w e r e o u t of the q u e s t i o n ; the laws of 
L y c u r g u s in relat ion to theft w e r e n o t m a d e for s l a v e s ; to 
deviate f r o m t h e m in this respect w a s in real i ty c o n f o r m i n g to 
them. 

A t R o m e , w h e n a person of unripe a g e h a p p e n e d to be 

c a u g h t in t h e act, the pretor ordered h i m t o be w h i p p e d with 

rods a c c o r d i n g to his pleasure, as w a s pract ised at S p a r t a . A l l 

this had a m o r e r e m o t e or ig in . T h e L a c e d a e m o n i a n s had de-

rived these u s a g e s f r o m the C r e t a n s ; and Plato,b w h o w a n t s 

to p r o v e t h a t the C r e t a n institutions w e r e d e s i g n e d for w a r , 

cites the f o l l o w i n g , n a m e l y , the p o w e r of b e a r i n g pain in in-

dividual c o m b a t s , and in thefts w h i c h h a v e to be concealed . 

A s the c ivi l laws d e p e n d on the pol i t ical institutions, b e c a u s e 

they are m a d e for the s a m e s o c i e t y , w h e n e v e r there is a d e s i g n 

of a d o p t i n g the civil law of a n o t h e r nat ion, it w o u l d b e p r o p e r 

t o e x a m i n e b e f o r e h a n d w h e t h e r they h a v e b o t h the s a m e insti-

tut ions and the same pol i t ical law. 

T h u s w h e n the C r e t a n l a w s o n thef t w e r e a d o p t e d b y the 

Lacedaemonians , as their const i tut ion and g o v e r n m e n t w e r e 

adopted at t h e same t ime, these l a w s w e r e e q u a l l y reasonable 

in b o t h nat ions . B u t w h e n they w e r e carr ied f r o m L a c e d j e -

m o n i a to R o m e , as they did not find there the s a m e const i tu-

t ion, t h e y w e r e a l w a y s t h o u g h t s t range , and had n o m a n n e r of 

c o n n e c t i o n w i t h the other civil laws of the R o m a n s . 

a Compare what Plutarch says in the " Inst i tutes," book I V . tit. i sees l 
" L i f e of L y c u r g u s " with the laws of a, and t 1 

the Digest, t it le " de Furtis " ; and the b " O f L a w s , " book I. 



14.—That we must not separate the Laws from the Circum-

stances in which they were made 
I t w a s d e c r e e d b y a l a w a t A t h e n s , t h a t w h e n t h e c i t y w a s 

b e s i e g e d , a l l t h e u s e l e s s p e o p l e s h o u l d b e p u t t o d e a t h . c T h i s 

w a s a n a b o m i n a b l e p o l i t i c a l l a w , in c o n s e q u e n c e of a n a b o m i -

n a b l e l a w of n a t i o n s . A m o n g t h e G r e e k s t h e i n h a b i t a n t s of a 

t o w n t a k e n l o s t t h e i r c iv i l l i b e r t y a n d w e r e s o l d a s s l a v e s . T h e 

t a k i n g of a t o w n i m p l i e d i ts e n t i r e d e s t r u c t i o n , w h i c h is t h e 

s o u r c e n o t o n l y of t h o s e o b s t i n a t e d e f e n c e s , a n d o f t h o s e u n -

n a t u r a l a c t i o n s , b u t l i k e w i s e o f t h o s e s h o c k i n g l a w s w h i c h t h e y 

s o m e t i m e s e n a c t e d . 

T h e R o m a n l a w s o r d a i n e d t h a t p h y s i c i a n s s h o u l d b e p u n -

i s h e d f o r n e g l e c t o r u n s k i l f u l n e s s . d I n t h o s e c a s e s , if t h e p h y s i -

c i a n w a s a p e r s o n of a n y f o r t u n e o r r a n k , h e w a s o n l y c o n -

d e m n e d t o d e p o r t a t i o n , b u t if h e w a s o f a l o w c o n d i t i o n h e w a s 

p u t t o d e a t h . B y o u r i n s t i t u t i o n s it is o t h e r w i s e . T h e R o m a n 

l a w s w e r e n o t m a d e u n d e r t h e s a m e c i r c u m s t a n c e s a s o u r s : at 

R o m e e v e r y i g n o r a n t p r e t e n d e r i n t e r m e d d l e d w i t h p h y s i c ; b u t 

a m o n g u s p h y s i c i a n s a r e o b l i g e d t o g o t h r o u g h a r e g u l a r 

c o u r s e of s t u d y , a n d t o t a k e t h e i r d e g r e e s , f o r w h i c h r e a s o n 

t h e y a r e s u p p o s e d t o u n d e r s t a n d t h e i r p r o f e s s i o n . 

15.—That sometimes it is proper the Law should amend itself 

T h e l a w of t h e T w e l v e T a b l e s a l l o w e d p e o p l e t o k i l l a n i g h t -

th ie f a s w e l l a s a d a y - t h i e f / if u p o n b e i n g p u r s u e d h e a t t e m p t e d 

t o m a k e a d e f e n c e ; b u t it r e q u i r e d t h a t t h e p e r s o n w h o k i l l e d 

t h e thief s h o u l d c r y o u t a n d c a l l h is f e l l o w - c i t i z e n s . ^ T h i s i s 

i n d e e d w h a t t h o s e l a w s , w h i c h p e r m i t p e o p l e t o d o j u s t i c e t o 

t h e m s e l v e s , o u g h t a l w a y s t o r e q u i r e . It is t h e c r y o f i n n o c e n c e 

w h i c h in t h e v e r y m o m e n t o f t h e a c t i o n ca l l s in w i t n e s s e s a n d 

a p p e a l s t o j u d g e s . T h e p e o p l e o u g h t t o t a k e c o g n i z a n c e of t h e 

a c t i o n , a n d at t h e v e r y i n s t a n t of its b e i n g d o n e ; a n i n s t a n t 

w h e n e v e r y t h i n g s p e a k s , e v e n a i r , c o u n t e n a n c e , p a s s i o n s , s i-

l e n c e ; a n d w h e n e v e r y w o r d e i t h e r c o n d e m n s o r a b s o l v e s . A 

l a w , w h i c h m a y b e c o m e s o o p p o s e d t o t h e s e c u r i t y a n d l i b e r t y 

of t h e c i t i z e n s , o u g h t t o b e e x e c u t e d in t h e i r p r e s e n c e . 

c " Inutil is a t a s occ idatur . "—Syr ian e See the 4th law ff. *' ad leg. A q u i l . " 
in Hermog. _ .. „ / I b i d . ; see the decree of Tassillon 

d The Cornelian law " de Sicarns. added to the law of the Bavarians, " d» 
" I n s t i t u t . " lib. I V . t it . 3. " d e l e « e populanb. L e g i b . " art. 4. 
Aquil ia ," sec. 7. 

16.—Things to be observed in the composing of Laws 

T h e y w h o h a v e a g e n i u s suf f i c ient t o e n a b l e t h e m t o g i v e 

l a w s t o t h e i r o w n , o r t o a n o t h e r n a t i o n , o u g h t t o b e p a r t i c u -

l a r l y a t t e n t i v e t o t h e m a n n e r of f o r m i n g t h e m . 

T h e s t y l e o u g h t t o b e c o n c i s e . T h e l a w s of t h e T w e l v e 

T a b l e s a r e a m o d e l of c o n c i s e n e s s ; t h e v e r y c h i l d r e n u s e d t o 

l e a r n t h e m b y h e a r t . « J u s t i n i a n ' s Novellce w e r e s o v e r y d i f -

f u s e t h a t t h e y w e r e o b l i g e d to a b r i d g e them./' 

T h e s t y l e s h o u l d a l s o b e p la in a n d s i m p l e , a d i r e c t e x p r e s -

s i o n b e i n g b e t t e r u n d e r s t o o d t h a n a n i n d i r e c t o n e . T h e r e is n o 

m a j e s t y a t a l l in t h e l a w s of t h e l o w e r e m p i r e ; p r i n c e s a r e m a d e 

t o s p e a k l i k e r h e t o r i c i a n s . W h e n t h e s t y l e of l a w s is i n f l a t e d , 

t h e y a r e l o o k e d u p o n o n l y a s a w o r k of p a r a d e a n d o s t e n t a t i o n 

I t is a n e s s e n t i a l a r t i c l e t h a t t h e w o r d s of t h e l a w s s h o u l d 

e x c i t e in e v e r y b o d y t h e s a m e ideas . C a r d i n a R i c h e l i e u 

a g r e e d t h a t a m i n i s t e r m i g h t b e a c c u s e d b e f o r e t h e k i n g , b u 

h e w o u l d h a v e t h e a c c u s e r p u n i s h e d if t h e f a c t s h e p r o v e d w e r e 

n o t m a t t e r s of m o m e n t . T h i s w a s e n o u g h t o h i n d e r p e o p l e 

f r o m t e l l i n g a n y t r u t h w h a t s o e v e r a g a i n s t t h e m i n i s t e r , b e -

c a u s e a m a t t e r of m o m e n t is e n t i r e l y r e l a t i v e , a n d w h a t m a y b e 

of m o m e n t t o o n e is n o t s o t o a n o t h e r . 

T h e l a w of H o n o r i u s p u n i s h e d w i t h d e a t h a n y p e r s o n t h a t 

p u r c h a s e d a f r e e d - m a n a s a s l a v e , o r t h a t g a v e h i m m o l e s t a -

t i o n ; H e s h o u l d n o t h a v e m a d e u s e of s o v a g u e a n e x p r e s -

s i o n ; t h e m o l e s t a t i o n g i v e n a m a n d e p e n d s e n t i r e l y o n t h e d e -

c r e e of h i s s e n s i b i l i t y . . 
g W h e n t h e l a w h a s t o i m p o s e a p e n a l t y , it s h o u l d a v o i d a s 

m u c h a s p o s s i b l e t h e e s t i m a t i n g it in m o n e y . T h e v a l u e of 

m o n e v c h a n g e s f r o m a t h o u s a n d c a u s e s , a n d t h e s a m e d e n o m i -

n a t i o n c o n t i n u e s w i t h o u t t h e s a m e t h i n g . E v e r y o n e k n o w s 

t h e s t o r y of that i m p u d e n t f e l l o w at R o m e , * w h o u s e d t o g i v e 

h o s e h T m e t a b o x o n t h e e a r , a n d a f t e r w a r d s t e n d e d I t h e m 

t h e five-and-twenty p e n c e of t h e l a w of t h e T w e l v e T a b l e s . 

W h e n t h e l a w h a s o n c e fixed t h e i d e a of t h i n g s , it s h o u l d 

n e v e r r e t u r n to v a g u e e x p r e s s i o n s . T h e o r d i n a n c e of L o u i s 

• _ ••r-.r.^rr, i " Political Testament ." . 
g " U t carmen necessarium. —v-iceru, . q u a l i b e t manumissione dona-

" d e L e g i b . " 2. Aristotle avers that be- ; £ q u i ? t a r e voluerit ." Appendix to 
fore the art of wr.t .ng was d.scovered { ^ - n ^ ^ a n c o d e i n the first volume 
the laws were composed a . ™ of Father Sirmond-s works p. 737- . 
frequently sung, to prevent them being 0 , f e r ^ u s Gellius. book X X . chap. 1. 
forgotten.—Ed. h It is the work of Irnerius. 



X I V ' c o n c e r n i n g c r i m i n a l m a t t e r s , a f t e r a n e x a c t e n u m e r a -

tion of t h e c a u s e s in w h i c h t h e k i n g is i m m e d i a t e l y c o n c e r n e d , 

adds these w o r d s , " a n d t h o s e w h i c h in all t i m e s h a v e b e e n s u b -

ject to t h e d e t e r m i n a t i o n of t h e k i n g ' s j u d g e s " ; this a g a i n 

renders a r b i t r a r y w h a t h a d j u s t b e e n fixed. 

C h a r l e s V I I says»» he h a s b e e n i n f o r m e d t h a t t h e part ies 

appeal three , f o u r , a n d s i x m o n t h s a f ter j u d g m e n t , c o n t r a r y 

to the c u s t o m of t h e k i n g d o m in a c o u n t r y w h e r e c u s t o m pre-

vai led ; h e , t h e r e f o r e , o r d a i n s t h a t t h e y shal l a p p e a l f o r t h w i t h , 

unless t h e r e h a p p e n s t o be s o m e f r a u d o r decei t o n t h e part of 

the at torney,» o r u n l e s s t h e r e be a g r e a t o r e v i d e n t c a u s e t o 

d i s c h a r g e t h e a p p e a l . T h e e n d of this l a w d e s t r o y s t h e b e g i n -

n i n g , a n d it d e s t r o y s it so e f f e c t u a l l y , t h a t t h e y u s e d a f t e r w a r d s 

t o appeal d u r i n g t h e s p a c e of th ir ty y e a r s . " 

T h e l a w of t h e L o m b a r d s d o e s n o t a l l o w a w o m a n t h a t h a s 

taken a r e l i g i o u s habit ,p t h o u g h she h a s m a d e n o v o w , t o 

m a r r y ; b e c a u s e , s a y s th is l a w , " if a s p o u s e w h o has b e e n c o n -

tracted t o a w o m a n o n l y b y a ring c a n n o t w i t h o u t gui l t b e 

marr ied t o a n o t h e r , f o r a m u c h s t r o n g e r r e a s o n t h e s p o u s e of 

G o d o r of t h e b l e s s e d V i r g i n . " — N o w , I s a y , t h a t in l a w s t h e 

a r g u m e n t s s h o u l d b e d r a w n f r o m o n e real i ty t o a n o t h e r , a n d 

not f r o m real i ty t o figure, o r f r o m figure t o real i ty . 

A l a w enacted b y C o n s t a n t i n e q o r d a i n s t h a t t h e s i n g l e tes-

t i m o n y of a b i s h o p s h o u l d be suf f ic ient w i t h o u t l i s t e n i n g t o a n y 

other wi tnesses . T h i s p r i n c e t o o k a v e r y s h o r t m e t h o d ; he 

j u d g e d of a f f a i r s b y p e r s o n s , a n d of p e r s o n s b y d igni t ies . 

T h e l a w s o u g h t n o t t o be s u b t l e ; t h e y a r e d e s i g n e d f o r p e o -

ple of c o m m o n u n d e r s t a n d i n g , n o t as an art of l o g i c , but a s t h e 

plain reason of a f a t h e r of a f a m i l y . 

W h e n there is n o necess i ty for e x c e p t i o n s a n d l imitat ions in 

a law it is m u c h b e t t e r t o o m i t t h e m : deta i ls of that k i n d t h r o w 

people into n e w detai ls . 

N o a l terat ion s h o u l d b e m a d e in a l a w w i t h o u t suff ic ient 

reason. J u s t i n i a n o r d a i n e d t h a t a h u s b a n d m i g h t b e repudi-

ated and y e t t h e w i f e n o t lose h e r p o r t i o n , if for t h e space of 

t w o y e a r s h e h a d b e e n i n c a p a b l e of c o n s u m m a t i n g t h e m a r -

I We find in the verbal process of without there being: any necessity of 
this ordinance the motives that deter- disturbing the public order, 
mined him. o T h e ordinance of the year 1667 has 

m In his ordinance of Montel-les- made some regulations upon this head, 
tours, in the year 1453. p Book II . tit. 37. 

n They might punish the attorney, q In Father Sirmond's appendix tc 
the Theodosian code, torn. i. 

t 

nage.»- H e a l tered h i s l a w a f t e r w a r d s , a n d a l l o w e d the p o o r 

w r e t c h t h r e e years.-* B u t in a case of t h a t n a t u r e t w o y e a r s a r e 

as g o o d a s t h r e e , a n d t h r e e are not w o r t h m o r e t h a n t w o . 

W h e n a l e g i s l a t o r c o n d e s c e n d s t o g i v e t h e r e a s o n of his l a w 

it o u g h t t o b e w o r t h y of its m a j e s t y . A R o m a n law decrees 

t h a t a b l i n d m a n is i n c a p a b l e t o p lead , b e c a u s e he cannot see 

t h e o r n a m e n t s of t h e magis tracy .« S o b a d a r e a s o n m u s t h a v e 

b e e n g i v e n o n p u r p o s e , w h e n s u c h a n u m b e r of g o o d reasons 

w e r e at h a n d . 

P a u l , t h e j u r i s t , says ,« t h a t a chi ld g r o w s per fect m t h e 

s e v e n t h m o n t h , a n d t h a t t h e rat io of P y t h a g o r a s ' s n u m b e r s 

s e e m s t o p r o v e it. I t is v e r y e x t r a o r d i n a r y t h a t t h e y s h o u l d 

j u d g e of t h o s e t h i n g s b y t h e rat io of P y t h a g o r a s ' s n u m b e r s . 

S o m e F r e n c h l a w y e r s h a v e asser ted , that w h e n t h e k i n g 

m a d e a n a c q u i s i t i o n of a n e w c o u n t r y , t h e c h u r c h e s b e c a m e 

s u b j e c t t o t h e Regale, b e c a u s e the k i n g ' s c r o w n is r o u n d . I 

shal l n o t e x a m i n e h e r e into the k i n g ' s r i g h t s , o r w h e t h e r in 

t h i s c a s e t h e r e a s o n of t h e civi l o r ecc les iast ic l a w o u g h t t o sub-

mit to" t h a t of t h e l a w of p o l i t i c s ; I shall o n l y s a y , t h a t t h o s e 

a u g u s t rights o u g h t t o be defended b y g r a v e m a x i m s . W a s 

there e v e r s u c h a t h i n g k n o w n as t h e real r i g h t s of a d i g n i t y 

f o u n d e d o n t h e figure of that d i g n i t y ' s s i g n ? 

D a v i l a s a y s v t h a t C h a r l e s I X w a s d e c l a r e d of a g e in t h e 

P a r l i a m e n t of R o u e n at the c o m m e n c e m e n t of his f o u r t e e n t h 

y e a r , b e c a u s e t h e l a w s r e q u i r e e v e r y m o m e n t of t h e t i m e t o 

be r e c k o n e d , in c a s e s r e l a t i n g t o t h e res t i tut ion a n d a d m i n i s -

t r a t i o n of a w a r d ' s e s t a t e ; w h e r e a s it c o n s i d e r s t h e y e a r c o m -

m e n c e d a s a y e a r c o m p l e t e , w h e n t h e c a s e is c o n c e r n i n g t h e 

a c q u i s i t i o n of h o n o r s . « ' I a m v e r y far f r o m c e n s u r i n g a r e g u -

lat ion w h i c h h a s b e e n h i ther to a t t e n d e d w i t h n o i n c o n v e n i e n c e ; 

I shal l o n l y n o t i c e that t h e r e a s o n a l l e g e d is n o t t h e t r u e o n e ; * 

it is fa lse , t h a t t h e g o v e r n m e n t of a n a t i o n is o n l y a n h o n o r . 

I n p o i n t of p r e s u m p t i o n , that of t h e l a w is f a r pre ferable t o 

t h a t of t h e m a n . T h e F r e n c h l a w c o n s i d e r s e v e r y ac t of a 

m e r c h a n t d u r i n g t h e ten d a y s p r e c e d i n g h i s b a n k r u p t c y a s 

f r a u d u l e n t : y t h i s is t h e p r e s u m p t i o n of t h e l a w . T h e R o m a n 

r L e g . i, code " de 5> 
i See the authentic " 

the code " de Repudiis. 
I L e g I ff- de Postulando. 
u In his " S e n t e n c e s , ' ' b o o k I V . tit. 
v " Delia guerra civile di Francia, 

o. 06 

epudiis." w See D u p u y , " Traité de la Majorité 
Sed hodie," in de nos rois ," p. 364. edrt. 1 6 » — E d . 
•• x T h e Chancellor de 1 Hôpital .—Ibid. 
- • - r i t was made in the month of N o 

vember, 170a. 



law inflicted punishments o n the husband w h o k e p t his wife 

after she had been gui l ty of a d u l t e r y , unless he w a s i n d u c e d 

to do it t h r o u g h fear of the e v e n t of a law-suit , or t h r o u g h c o n -

tempt of his o w n s h a m e ; this is the p r e s u m p t i o n of the m a n . 

T h e j u d g e must have p r e s u m e d the m o t i v e s of the h u s b a n d ' s 

conduct , a n d must have d e t e r m i n e d a v e r y o b s c u r e and a m -

b i g u o u s p o i n t ; when the law p r e s u m e s it g i v e s a fixed rule to 

the j u d g e . 

P l a t o ' s law,2 as I have o b s e r v e d a lready, r e q u i r e d that a p u n -

ishment should be inflicted o n the p e r s o n w h o ki l led himself 

not with a design of a v o i d i n g s h a m e , but t h r o u g h pusi l lanim-

ity. T h i s law w a s so far defect ive , that in the o n l y case in 

w h i c h it w a s impossible to d r a w f rom the cr imina l an a c k n o w l -

e d g m e n t of the motive u p o n w h i c h he h a d acted, it required 

the j u d g e to determine c o n c e r n i n g these m o t i v e s . 

A s useless laws debilitate s u c h as are necessary , so those that 

m a y be easily eluded w e a k e n the legis lat ion. E v e r y law 

o u g h t to have its effect, a n d n o o n e s h o u l d b e s u f f e r e d to 

deviate f rom it b y a part icular e x c e p t i o n . 

T h e Fa lc id ian law ordained a m o n g the R o m a n s , that the 

heir should a lways have the fourth part of the i n h e r i t a n c e ; 

another l a w suffered the testator to prohibi t the heir f rom re-

t a i n i n g this fourth part.o T h i s is m a k i n g a jest of the laws. 

T h e Falc idian law b e c a m e u s e l e s s : for if the testator had a 

mind t o f a v o r his heir, the latter had no need of the Fa lc id ian 

l a w ; and if he did not intend t o f a v o r h i m , he forbade h im t o 

m a k e use of it. 

C a r e should be taken that the l a w s be w o r d e d in such a man-

ner as not to be contrary t o t h e v e r y nature of th ings . In the 

proscript ion of the P r i n c e of O r a n g e , P h i l i p I I p r o m i s e s to 

a n y man that will kill the pr ince to g i v e h i m , o r his heirs, five-

and-twenty thousand c r o w n s , t o g e t h e r wi th t h e title of nobi l -

ity , and this upon the w o r d of a k i n g a n d as a servant of G o d . 

T o p r o m i s e nobil i ty for such a n a c t i o n ! to ordain such an ac-

tion In the quality of a servant of G o d ! T h i s is e q u a l l y sub-

vers ive of the ideas of h o n o r , m o r a l i t y , and re l ig ion. 

T h e r e v e r y se ldom h a p p e n s to b e a necess i ty of prohibi t ing 

a t h i n g w h i c h it not bad u n d e r pretence of s o m e i m a g i n a r y 

perfect ion. 

t Book I X . " of L a w s . " a I t is the authentic " Sed cum testator." 

T h e r e o u g h t to be a certa in s i m p l i c i t y a n d c a n d o r in the 

l a w s ; m a d e to punish the in iqui ty of m e n t h e y t h e m s e l v e s 

should be clad with the r o b e s of i n n o c e n c e . W e find in the law 

of the V i s i g o t h s b that r i d i c u l o u s r e q u e s t b y w h i c h the J e w s 

were o b l i g e d to eat e v e r y t h i n g d r e s s e d w i t h p o r k , p r o v i d e d 

t h e y did not eat the p o r k itself. T h i s w a s a v e r y g r e a t c r u e l t y : 

they w e r e o b l i g e d to submit t o a l a w c o n t r a r y t o their o w n ; 

a n d t h e y w e r e o b l i g e d to retain n o t h i n g m o r e of their o w n t h a n 

w h a t m i g h t serve as a m a r k t o d i s t i n g u i s h t h e m . 

17.—A bad Method of giving Laws 

T h e R o m a n emperors m a n i f e s t e d t h e i r wi l l l i k e o u r pr inces , 

b y decrees and e d i c t s ; but they p e r m i t t e d , w h i c h o u r pr inces 

d o not , b o t h the j u d g e s a n d pr ivate p e o p l e to i n t e r r o g a t e t h e m 

b y letters in their several d i f f e r e n c e s ; a n d their a n s w e r s w e r e 

called rescripts. T h e decretals of the p o p e s are rescr ipts , str ict ly 

s p e a k i n g . It is plain that this is a b a d m e t h o d of leg is lat ion. 

T h o s e w h o thus apply for l a w s are i m p r o p e r g u i d e s t o the 

l e g i s l a t o r ; the facts are a l w a y s w r o n g l y stated. J u l i u s C a p -

itol inus says,c that T r a j a n o f t e n re fused t o g i v e this k ind of 

rescripts , lest a s ingle decis ion, a n d f r e q u e n t l y a part icular 

favor , should be e x t e n d e d to all cases . M a c r i n u s had reso lved 

to abolish all those rescripts ; d he c o u l d not bear that the 

a n s w e r s of C o m m o d u s , C a r a c a l l a , a n d all t h o s e o t h e r i g n o r a n t 

princes, should be considered as l a w s . Just in ian t h o u g h t 

otherwise , and he filled his c o m p i l a t i o n w i t h t h e m . 

I w o u l d advise those w h o read t h e R o m a n laws, to dis-

t inguish careful ly b e t w e e n this sort of h y p o t h e s i s , a n d the 

Senatus-Consulta, the P lebisc i ta , t h e g e n e r a l const i tut ions of 

the e m p e r o r s , and all t h e l a w s f o u n d e d on the n a t u r e of t h i n g s , 

on the frailty of w o m e n , the w e a k n e s s of m i n o r s a n d the p u b -

lic uti l i ty. 

18.—Of the Ideas of Uniformity 

T h e r e are certain ideas of u n i f o r m i t y , w h i c h s o m e t i m e s 

str ike g r e a t geniuses ( for t h e y even a f fec ted C h a r l e m a g n e ) , 

but infallibly m a k e an impression o n little souls . T h e y dis-

c o v e r therein a kind of per fect ion, w h i c h t h e y r e c o g n i z e be-

b Book X I I . tit. 2, sec. 16. c See Julius Capitolinus " in Ma-
crino." d Ibid. 



c a u s e it is i m p o s s i b l e f o r t h e m not t o see i t ; t h e s a m e au-

t h o r i z e d w e i g h t s , t h e s a m e m e a s u r e s in trade, the s a m e l a w s in 

t h e s tate , t h e s a m e r e l i g i o n in all its parts . B u t is this a l w a y s 

r i g h t a n d w i t h o u t e x c e p t i o n ? Is t h e evi l of c h a n g i n g c o n -

s t a n t l y less t h a n that of s u f f e r i n g ? A n d d o e s not a g r e a t n e s s 

of g e n i u s c o n s i s t r a t h e r in d i s t i n g u i s h i n g b e t w e e n t h o s e cases 

in w h i c h u n i f o r m i t y is requis i te , a n d those in w h i c h t h e r e is a 

n e c e s s i t y f o r d i f f e r e n c e s ? I n C h i n a t h e C h i n e s e are g o v e r n e d 

b y t h e C h i n e s e c e r e m o n i a l a n d the T a r t a r s b y t h e i r s ; a n d y e t 

t h e r e is n o n a t i o n in the w o r l d t h a t a i m s so m u c h at t ran-

qui l l i ty . If the p e o p l e o b s e r v e t h e laws, w h a t s i g n i f i e s it 

w h e t h e r t h e s e l a w s a r e t h e s a m e ? 

19.—Of Legislators 

A r i s t o t l e w a n t e d t o i n d u l g e s o m e t i m e s his j e a l o u s y a g a i n s t 

P l a t o , a n d s o m e t i m e s his pass ion for A l e x a n d e r . P l a t o w a s 

i n c e n s e d a g a i n s t t h e t y r a n n y of t h e p e o p l e of A t h e n s . M a c h i -

a v e l w a s full of his idol , t h e D u k e of V a l e n t i n o i s . S i r T h o m a s 

M o r e , w h o s p o k e r a t h e r of w h a t he h a d read than of w h a t h e 

t h o u g h t , w a n t e d t o g o v e r n all states w i t h t h e s i m p l i c i t y of a 

G r e e k c i t y . * H a r r i n g t o n w a s ful l of t h e idea of his f a v o r i t e 

r e p u b l i c of E n g l a n d , w h i l e a c r o w d of w r i t e r s s a w n o t h i n g but 

c o n f u s i o n w h e r e m o n a r c h y is abol i shed. T h e l a w s a l w a y s c o n -

f o r m t o t h e p a s s i o n s a n d p r e j u d i c e s of t h e l e g i s l a t o r ; s o m e -

t i m e s t h e la t ter p a s s t h r o u g h , a n d o n l y t i n c t u r e t h e m ; s o m e -

t i m e s t h e y r e m a i n , a n d are i n c o r p o r a t e d wi th t h e m . 

• In bis " Utopia." 





BOOK XXX 

T H E O R Y O F T H E F E U D A L L A W S A M O N G T H E 

F R A N K S I N T H E R E L A T I O N T H E Y B E A R T O 

T H E E S T A B L I S H M E N T O F T H E M O N A R C H Y 

i.—Of Feudal Laws 

I S H O U L D t h i n k m y w o r k i m p e r f e c t w e r e I to pass o v e r in 

s i l ence a n e v e n t w h i c h n e v e r a g a i n , perhaps , wi l l h a p -

p e n ; w e r e I not to speak of those l a w s w h i c h s u d d e n l y 

a p p e a r e d o v e r all E u r o p e w i t h o u t b e i n g c o n n e c t e d wi th a n y of 

t h e f o r m e r i n s t i t u t i o n s ; of those l a w s w h i c h h a v e d o n e infinite 

g o o d a n d infinite m i s c h i e f ; w h i c h h a v e s u f f e r e d r i g h t s t o re-

m a i n w h e n t h e d e m e s n e h a s b e e n c e d e d ; w h i c h b y v e s t i n g s e v -

eral wi th d i f ferent k i n d s of s e i g n i o r y o v e r t h e s a m e t h i n g s 

o r p e r s o n s h a v e d i m i n i s h e d the w e i g h t of the w h o l e s e i g n i o r y ; 

w h i c h h a v e es tabl i shed d i f ferent l imits in e m p i r e s of t o o g r e a t 

e x t e n t ; w h i c h h a v e b e e n p r o d u c t i v e of ru le wi th a bias t o 

a n a r c h y , a n d of a n a r c h y w i t h a t e n d e n c y t o o r d e r a n d har-

m o n y . 

T h i s w o u l d r e q u i r e a par t icu lar w o r k t o i t se l f ; b u t c o n s i d -

e r i n g t h e n a t u r e of t h e present u n d e r t a k i n g , the reader will 

here m e e t r a t h e r w i t h a g e n e r a l s u r v e y than wi th a c o m p l e t e 

treat ise of t h o s e l a w s . 

T h e f e u d a l l a w s f o r m a v e r y b e a u t i f u l p r o s p e c t . A v e n e r a b l e 

o l d o a k raises its l o f t y h e a d t o t h e sk ies , t h e e y e sees f r o m afar 

its s p r e a d i n g l e a v e s ; u p o n d r a w i n g nearer , it p e r c e i v e s the 

t r u n k b u t d o e s not d iscern the r o o t ; the g r o u n d m u s t be d u g 

u p t o d i s c o v e r it.a 

2.—Of the Source of Feudal Laws 

T h e c o n q u e r o r s of t h e R o m a n E m p i r e c a m e f r o m G e r m a n y . 
T h o u g h f e w ancient a u t h o r s h a v e d e s c r i b e d the ir m a n n e r s , vet 

a " Quantum vertice ad oras 
iEthereas, tantum radice ad Tartara tendit ."—Vergil . 
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w e h a v e t w o o f v e r y g r e a t w e i g h t . Caesar m a k i n g w a r a g a i n s t 

the G e r m a n s descr ibes t h e m a n n e r s of that nation a n d u p o n 

these he r e g u l a t e d s o m e of his enterprises.^ A f e w p a g e s of 

Caesar u p o n this s u b j e c t are e q u a l t o w h o l e volumes.«* 

T a c i t u s h a s w r i t t e n a n ent ire w o r k on the m a n n e r s of the 

G e r m a n s . T h i s w o r k is short , b u t it c o m e s f r o m t h e p e n of 

T a c i t u s , w h o w a s a l w a y s c o n c i s e , b e c a u s e h e s a w e v e r y t h i n g 

at o n e g l a n c e . 

T h e s e t w o a u t h o r s a g r e e so p e r f e c t l y w i t h t h e c o d e s still e x -

tant of t h e l a w s of t h e b a r b a r i a n s , t h a t r e a d i n g Caesar a n d T a c -

i tus w e i m a g i n e w e a r e p e r u s i n g these c o d e s , a n d p e r u s i n g 

t h e s e c o d e s w e f a n c y w e a r e r e a d i n g Caesar a n d T a c i t u s . 

B u t if in this research i n t o t h e feudal l a w s , I s h o u l d find m y -

self e n t a n g l e d a n d lost in a d a r k l a b y r i n t h I f a n c y I h a v e the 

c l u e in m y h a n d , a n d t h a t I shal l b e able t o find m y w a y 

t h r o u g h . 

3.—The Origin of Vassalage 

Caesar says,e that " T h e G e r m a n s n e g l e c t e d a g r i c u l t u r e ; t h a t 

t h e g r e a t e s t p a r t of t h e m l ived u p o n m i l k , cheese , a n d flesh; 

that n o o n e h a d lands o r b o u n d a r i e s of his o w n ; t h a t t h e 

p r i n c e s a n d m a g i s t r a t e s of each n a t i o n al lotted w h a t p o r t i o n 

of land t h e y p l e a s e d t o i n d i v i d u a l s , a n d o b l i g e d t h e m t h e y e a r 

f o l l o w i n g t o r e m o v e t o s o m e o t h e r p a r t . " T a c i t u s s a y s / that 

" E a c h p r i n c e h a d a m u l t i t u d e of m e n , w h o w e r e a t t a c h e d t o his 

s e r v i c e , a n d f o l l o w e d h i m w h e r e v e r h e w e n t . " T h i s a u t h o r 

"Tives t h e m a n a m e in h i s l a n g u a g e in a c c o r d a n c e w i t h the ir 

state, w h i c h is t h a t of c o m p a n i o n s . ? T h e y had a s t r o n g e m u l a -

t ion t o o b t a i n t h e p r i n c e ' s e s t e e m ; a n d t h e p r i n c e s h a d t h e 

s a m e e m u l a t i o n t o d i s t i n g u i s h t h e m s e l v e s in the b r a v e r y a n d 

n u m b e r of the ir c o m p a n i o n s . " T h e i r d i g n i t y a n d p o w e r . " 

c o n t i n u e s T a c i t u s , " c o n s i s t in b e i n g c o n s t a n t l y s u r r o u n d e d 

w i t h a m u l t i t u d e of y o u n g a n d c h o s e n p e o p l e ; th is t h e y r e c k o n 

their o r n a m e n t in p e a c e , this their d e f e n c e a n d s u p p o r t in w a r . 

T h e i r n a m e b e c o m e s f a m o u s at h o m e , a n d a m o n g n e i g h b o r i n g 

¡ . B o o k V I . 
c F o r i n s t a n c e , h i s r e t r e a t f r o m G e r -

m a n y . — I b i d . 
d M . C h a b r i t e x p r e s s e s h i s a s t o n i s h -

m e n t t h a t M o n t e s q u i e u d w e l l s u p o n 
C e s a r ' s k n o w l e d g e of t h e G e r m a n s , 
a n d q u i t e i g n o r e s t h e G a u l s , w i t h t h e i r 
f u n d of i n f o r m a t i o n u p o n t h i s s u b j e c t . 
— E d . 

e B o o k V I . " o f t h e G a l l i c W a r s . " 
T a c i t u s a d d s . " N u l l ! d o m u s a u t a g e r , 
a u t a l i q u a c u r a ; p r o u t a d q u e m v e n e r e 
a l u n t u r . " — " D e M o r i b u s G e r m m o -
r u m . " 

f " D e M o r i b u s G e r m a n o r u m . ' " 
g " C o m i t e s . " 

n a t i o n s , w h e n t h e y e x c e l a l l o t h e r s in t h e n u m b e r and c o u r a g e 

of the ir c o m p a n i o n s : t h e y r e c e i v e p r e s e n t s a n d embass ies from 

all par ts . R e p u t a t i o n f r e q u e n t l y d e c i d e s t h e fate of war . In 

batt le it is i n f a m y in t h e p r i n c e t o be s u r p a s s e d in c o u r a g e ; it 

is i n f a m y in t h e c o m p a n i o n s not t o f o l l o w the b r a v e e x a m p l e 

of the ir p r i n c e ; it is an e ternal d i s g r a c e t o s u r v i v e him. T o 

d e f e n d h i m is the ir m o s t s a c r e d e n g a g e m e n t . If a c i ty be at 

p e a c e , t h e p r i n c e s g o t o t h o s e w h o are at w a r ; a n d it is thus 

t h e y reta in a g r e a t n u m b e r of fr iends. T o t h e s e they g i v e the 

w a r h o r s e a n d t h e terr ib le j a v e l i n . T h e i r p a y consists in 

c o a r s e b u t p l e n t i f u l repasts . T h e p r i n c e s u p p o r t s his l iberality 

m e r e l y b y w a r a n d p l u n d e r . Y o u m i g h t m o r e easily persuade 

t h e m t o a t t a c k a n e n e m y a n d t o e x p o s e t h e m s e l v e s to the dan-

g e r s of w a r , t h a n t o c u l t i v a t e the land, o r t o at tend t o t h e cares 

of h u s b a n d r y ; t h e y r e f u s e t o a c q u i r e b y s w e a t w h a t t h e y can 

p u r c h a s e w i t h b l o o d . " 

T h u s , a m o n g t h e G e r m a n s , t h e r e w e r e vassals , b u t n o fiefs; 

t h e y h a d -.3 fiefs, b e c a u s e t h e p r i n c e s h a d n o lands to g i v e ; or 

r a t h e r t h e i r fiefs cons is ted in h o r s e s t ra ined f o r w a r , in arms, 

a n d f e a s t i n g . T h e r e w e r e vassa ls , b e c a u s e there w e r e trusty 

m e n w h o b e i n g b o u n d b y the ir w o r d e n g a g e d t o fo l low the 

p r i n c e t o t h e field, a n d did v e r y n e a r l y t h e s a m e service a s w a s 

a f t e r w a r d s p e r f o r m e d for t h e fiefs. 

4.—The same Subject continued 

Caesar says,*» t h a t " w h e n a n y of t h e p r i n c e s declared t o the 

a s s e m b l y that he intended t o set o u t u p o n an expedi t ion and 

a s k t h e m t o f o l l o w h i m , those w h o a p p r o v e d t h e leader a n d the 

e n t e r p r i s e s t o o d u p and o f f e r e d their ass is tance . U p o n w h i c h 

t h e y w e r e c o m m e n d e d b y t h e m u l t i t u d e . B u t , if t h e y did not 

fulfi l t h e i r e n g a g e m e n t s , t h e y lost t h e p u b l i c e s t e e m , a n d w e r e 

l o o k e d u p o n as deserters a n d t ra i tors . " 

W h a t Caesar s a y s in this p lace , a n d w h a t w e h a v e e x t r a c t e d 

in the p r e c e d i n g c h a p t e r f r o m T a c i t u s , are t h e s u b s t a n c e of the 

h i s t o r y of o u r p r i n c e s of t h e first race . 

W e m u s t not , t h e r e f o r e , b e surpr ised, that o u r k i n g s should 

h a v e n e w a r m i e s t o raise u p o n e v e r y e x p e d i t i o n , n e w t r o o p s t o 

e n c o u r a g e , n e w p e o p l e t o e n g a g e ; that t o a c q u i r e m u c h t h e y 

w e r e o b l i g e d t o i n c u r g r e a t e x p e n s e s ; t h a t t h e y s h o u l d be con-

h " D e B e l l o G a l l i c o . " l ib . V L 



stant g a i n e r s b y the d i v i s i o n of l a n d s a n d spoi ls , a n d y e t g i v e 

these l a n d s a n d spoils i n c e s s a n t l y a w a y : t h a t their d e m e s n e 

s h o u l d c o n t i n u a l l y i n c r e a s e a n d d i m i n i s h ; t h a t a f a t h e r u p o n 

s e t t l i n g a k i n g d o m o n o n e of h i s children«' s h o u l d a l w a y s g i v e 

h i m a t reasure with i t : t h a t t h e k i n g ' s t r e a s u r e s h o u l d b e c o n -

s idered as necessary t o t h e m o n a r c h y ; a n d that o n e k i n g 

c o u l d n o t g i v e part of it t o f o r e i g n e r s , e v e n in p o r t i o n w i t h his 

d a u g h t e r , w i t h o u t the c o n s e n t of the o t h e r k i n g s . / T h e m o n -

a r c h y m o v e d b y spr ings , w h i c h t h e y w e r e c o n t i n u a l l y o b ! : ? e d 

t o w i n d up. 

5-—Of the Conquests of the Franks 

I t is not t rue that t h e F r a n k s u p o n e n t e r i n g G a u l t o o k pus» 

sess ion of t h e w h o l e c o u n t r y t o turn it into fiefs. S o m e h a v e 

b e e n of this opinion b e c a u s e t h e y s a w t h e g r e a t e s t p a r t of t h e 

c o u n t r y t o w a r d s the e n d of t h e s e c o n d race c o n v e r t e d i n t o 

fiefs, rear-f iefs, or o t h e r d e p e n d e n c i e s ; b u t s u c h a d ispos i t ion 

w a s o w i n g t o part icular c a u s e s w h i c h w e shal l e x p l a i n h e r e -

after . 

T h e c o n s e q u e n c e w h i c h s u n d r y w r i t e r s w o u l d infer t h e n c e , 

t h a t t h e barbar ians m a d e a g e n e r a l r e g u l a t i o n for e s t a b l i s h i n g 

in all parts the state of v i l l a n a g e is as false as the pr inciple 

f r o m w h i c h it is der ived. If at a t i m e w h e n t h e fiefs w e r e p r e -

c a r i o u s , all the lands of t h e k i n g d o m h a d b e e n fiefs, o r d e p e n -

denc ies of fiefs; a n d all t h e m e n in t h e k i n g d o m v a s s a l s o r 

b o n d m e n subordinate t o v a s s a l s ; as t h e p e r s o n that h a s p r o p -

e r t y is e v e r possessed of p o w e r , t h e k i n g , w h o w o u l d h a v e c o n -

t inual ly disposed of the fiefs, t h a t is, of the o n l y p r o p e r t y t h e n 

e x i s t i n g , w o u l d have h a d a p o w e r as a r b i t r a r y as that of t h e 

S u l t a n is in T u r k e y ; w h i c h is c o n t r a d i c t o r y t o all h i s t o r y . 

6 . — O f the Goths, Burgundians, and Franks 

G a u l w a s invaded b y G e r m a n nat ions. T h e V i s i g o t h s t o o k 

p o s s e s s i o n of the p r o v i n c e of N a r b o n n e , a n d of a l m o s t all t h e 

S o u t h ; t h e B u r g u n d i a n s set t led in t h e E a s t ; a n d t h e F r a n k s 

s u b d u e d v e r y nearly all t h e res t . 

«' See the " L i fe of Dagobert." the cities of his father's k ingdom to 
; See Gregory of Tours, book V I . . his daughter, nor his treasures, nor his 

on the marriage of the daughter of bondmen, nor horses, nor horsemen, 
Chilperic. ChiTdebert sends ambassa- nor teams of oxen. etc. 
dors to tell him that he should not give 

N o d o u b t b u t these b a r b a r i a n s retained in their respect ive 

c o n q u e s t s t h e m a n n e r s , incl inat ions, a n d u s a g e s of the ir o w n 

c o u n t r y ; for n o n a t i o n c a n c h a n g e in a n instant their m a n n e r 

of t h i n k i n g a n d a c t i n g . T h e s e p e o p l e in G e r m a n y n e g l e c t e d 

a g r i c u l t u r e . I t s e e m s b y Caesar a n d T a c i t u s t h a t t h e y appl ied 

t h e m s e l v e s g r e a t l y t o a pastora l l i f e ; h e n c e t h e r e g u l a t i o n s of 

the c o d e s of b a r b a r i a n l a w s a l m o s t all re late t o their flocks. 

R o r i c o n , w h o w r o t e a h i s t o r y a m o n g t h e F r a n k s , w a s a shep-

h e r d ^ 

7.—Different Ways of dividing the Land 

A f t e r t h e G o t h s a n d B u r g u n d i a n s h a d , u n d e r v a r i o u s p r e -

tences, p e n e t r a t e d i n t o t h e hear t of t h e e m p i r e , t h e R o m a n s , 

in o r d e r t o p u t a s top t o their d e v a s t a t i o n s , w e r e o b l i g e d t o 

p r o v i d e f o r t h e i r s u b s i s t e n c e . A t first t h e y a l l o w e d t h e m 

c o r n ; ' b u t a f t e r w a r d s c h o s e t o g i v e t h e m lands . T h e e m -

perors , o r t h e R o m a n m a g i s t r a t e s , in their n a m e , m a d e par-

t icular c o n v e n t i o n s w i t h t h e m c o n c e r n i n g t h e d iv is ion of 

lands,»» a s w e find in t h e c h r o n i c l e s a n d in t h e c o d e s of t h e 

V i s i g o t h s « a n d Burgundians.® 

T h e F r a n k s did not f o l l o w t h e s a m e p lan. I n t h e S a l i c a n d 

R i p u a r i a n l a w s , w e find n o t t h e least v e s t i g e of a n y s u c h d i v i -

s ion of l a n d s ; t h e y h a d c o n q u e r e d t h e c o u n t r y , a n d s o t o o k 

w h a t t h e y p l e a s e d , m a k i n g n o r e g u l a t i o n s b u t a m o n g t h e m -

selves. 

L e t us , t h e r e f o r e , d i s t i n g u i s h b e t w e e n t h e c o n d u c t of t h e 

B u r g u n d i a n s a n d V i s i g o t h s in G a u l , of t h o s e s a m e V i s i g o t h s 

in S p a i n , of t h e a u x i l i a r y t r o o p s u n d e r A u g u s t u l u s a n d O d o -

acer in I t a l y ^ a n d t h a t of t h e F r a n k s in G a u l , as a lso of t h e 

V a n d a l s in A f r i c a . 9 T h e f o r m e r e n t e r e d into c o n v e n t i o n s w i t h 

t h e a n c i e n t i n h a b i t a n t s , and in c o n s e q u e n c e t h e r e o f m a d e a 

d iv is ion of l a n d s b e t w e e n t h e m ; t h e latter did n o s u c h t h i n g . 

k Nothing definite is known concern- toribus diviserunt."—Marius 's " Chron 
ing this Roricon; and his works are i d e in the year 456-
rather reveries and fab es than any- « B o o k X . tit 1. s e e s . « 9, . . 
thing else. See the article in " Mer- .«.Chap. l iv. sec». 1 and 2. This di-
r , . , , » f o r October 1741.—Ed. vision was still subsisting in the time 

/ T h e Romans obliged themselves t o of L o u i s the Debonna.re as appears bv 
this by treaties. See Zosimus V upon his capitulary of the year 829. which 
the distribution of corn demanded by has been inserted m the law of the 
A l s r i r — F d Burgundians, tit. 79.„fec. t. 

m Burgundiones partem C a l l i * o c 
cuparunt, terrasque c u m Gallicis sena- 9 Ibid. , W a r of the Vandals. 



8.—The same Subject continued 

W h a t h a s i n d u c e d s o m e t o t h i n k that t h e R o m a n l a n d s w e r e 

ent i re ly u s u r p e d b y t h e b a r b a r i a n s is, the ir finding in t h e l a w s 

of t h e V i s i g o t h s a n d t h e B u r g u n d i a n s t h a t these t w o n a t i o n s 

h a d t w o - t h i r d s of t h e l a n d s ; b u t th is t h e y t o o k o n l y in certa in 

q u a r t e r s o r d is tr ic ts a s s i g n e d t h e m . 

G u n d e b a l d s a y s , in t h e l a w of t h e B u r g u n d i a n s , t h a t his p e o -

ple at the ir e s t a b l i s h m e n t h a d t w o - t h i r d s of t h e lands a l l o w e d 

t h e m ; r a n d t h e s e c o n d s u p p l e m e n t t o this l a w n o t i c e s t h a t o n l y 

a m o i e t y w o u l d b e a l l o w e d t o those w h o s h o u l d h e r e a f t e r c o m e 

t o l ive in t h a t c o u n t r y . * T h e r e f o r e , all t h e l a n d s h a d n o t b e e n 

d i v i d e d in t h e b e g i n n i n g b e t w e e n t h e R o m a n s a n d t h e B u r -

g u n d i a n s . 

I n t h o s e t w o r e g u l a t i o n s w e m e e t wi th t h e s a m e e x p r e s s i o n s 

in t h e t e x t , c o n s e q u e n t l y t h e y e x p l a i n o n e a n o t h e r ; a n d as t h e 

latter c a n n o t m e a n a u n i v e r s a l d iv i s ion of lands , nei ther c a n th is 

s i g n i f i c a t i o n b e g i v e n t o t h e f o r m e r . 

T h e F r a n k s acted wi th t h e s a m e m o d e r a t i o n a s t h e B u r g u n -

d i a n s ; t h e y did n o t strip t h e R o m a n s w h e r e v e r t h e y e x t e n d e d 

the ir c o n q u e s t s . W h a t w o u l d t h e y h a v e d o n e wi th so m u c h 

l a n d ? T h e y t o o k w h a t su i ted t h e m , a n d left t h e r e m a i n d e r . 

9.—A just Application of the Law of the Burgundians, and of 
that of the Visigoths, in relation to the Division of Lands 

I t is t o b e c o n s i d e r e d that t h o s e d i v i s i o n s of land w e r e n o t 

m a d e w i t h a t y r a n n i c a l s p i r i t ; b u t w i t h a v i e w of r e l i e v i n g 

t h e r e c i p r o c a l w a n t s of t w o n a t i o n s t h a t w e r e t o i n h a b i t t h e 

s a m e c o u n t r y . 

T h e l a w of t h e B u r g u n d i a n s o r d a i n s t h a t a B u r g u n d i a n shal l 

b e r e c e i v e d in an h o s p i t a b l e m a n n e r b y a R o m a n . T h i s is 

a g r e e a b l e t o t h e m a n n e r s of the G e r m a n s , w h o , a c c o r d i n g t o 

T a c i t u s , w e r e t h e . m o s t h o s p i t a b l e p e o p l e in t h e w o r l d . 

B y t h e l a w of the B u r g u n d i a n s , it is o r d a i n e d that t h e B u r -

g u n d i a n s shal l h a v e t w o - t h i r d s of t h e l a n d s , a n d o n e - t h i r d of 

t h e b o n d m e n . I n this it c o n s i d e r e d t h e g e n i u s of t w o n a t i o n s , 

a n d c o n f o r m e d t o the m a n n e r in w h i c h t h e y p r o c u r e d the ir s u b -

r " L icet eo tempore quo populus s " U t non amplius a Burgundionibus 
noster mancipiorum tertiam et duas qui infra venerunt requiratur quam ad 
terrarum partes accepit ," etc .—Law of pra;sens necessitas fuerit, medietas t«r 
the Burgundians. tit. $4. sec. 1. r * . " — A r t . 11. 

sistence. A s t h e B u r g u n d i a n s k e p t h e r d s a n d flocks, t h e y 

w a n t e d a g r e a t deal of land a n d few b o n d m e n , a n d t h e R o m a n s 

f r o m their a p p l i c a t i o n t o a g r i c u l t u r e h a d n e e d of less land a n d 

of a g r e a t e r n u m b e r of b o n d m e n . T h e w o o d s w e r e e q u a l l y 

div ided, b e c a u s e the ir w a n t s in this respect w e r e t h e s a m e . * 

W e find in t h e c o d e of t h e B u r g u n d i a n s , » t h a t e a c h b a r b a r i a n 

w a s p laced n e a r a R o m a n . T h e d iv is ion, there fore , w a s n o t 

g e n e r a l ; b u t t h e R o m a n s w h o g a v e t h e div is ion w e r e equal in 

n u m b e r t o the B u r g u n d i a n s w h o r e c e i v e d it. T h e R o m a n w a s 

i n j u r e d least. T h e B u r g u n d i a n s a s a mart ia l p e o p l e , f o n d of 

h u n t i n g a n d of a p a s t o r a l l i fe, d id n o t re fuse t o a c c e p t of t h e 

fa l low g r o u n d s ; w h i l e the R o m a n s k e p t s u c h l a n d s as w e r e 

p r o p e r e s t for c u l t u r e : t h e B u r g u n d i a n ' s flock fat tened t h e R o -

m a n ' s field. 

10.—Of Servitudes 

T h e l a w of t h e B u r g u n d i a n s n o t i c e s u that w h e n t h o s e p e o -

ple settled in G a u l , t h e y w e r e a l l o w e d t w o - t h i r d s of t h e l a n d , 

and one-third of the b o n d m e n . T h e state of v i l l a n a g e w a s , 

there fore , establ ished in t h a t p a r t of G a u l b e f o r e it w a s in-

v a d e d b y t h e B u r g u n d i a n s . ^ x . . 

T h e l a w of the B u r g u n d i a n s , in p o i n t s r e l a t i n g t o t h e t w o 

nat ions, m a k e s a f o r m a l d is t inct ion in b o t h , b e t w e e n t h e n o b l e s , 

the f ree-born a n d t h e b o n d m e n . « ; S e r v i t u d e w a s n o t , there-

fore, a t h i n g pecul iar t o t h e R o m a n s ; n o r l iberty a n d n o b i l i t y 

t o t h e b a r b a r i a n s . 
T h i s v e r y s a m e l a w s a y s , * t h a t if a B u r g u n d i a n f r e e d - m a n 

h a d n o t g i v e n a certa in s u m t o his m a s t e r , n o r rece ived a third 

share of a R o m a n , h e w a s a l w a y s s u p p o s e d t o b e l o n g t o h i s 

m a s t e r ' s fami ly . T h e R o m a n p r o p r i e t o r w a s t h e r e f o r e f ree , 

s ince he dfd n o ! b e l o n g t o a n o t h e r p e r s o n ' s f a m i l y ; h e w a s f ree , 

b e c a u s e his third p o r t i o n w a s a m a r k of l iberty 

W e need o n l y o p e n t h e Sa l ic a n d R . p u a n a n l a w s t o b e sat-

isfied, that t h e R o m a n s w e r e n o m o r e in a state of s e r v . u d e 

a m o n g the F r a n k s t h a n a m o n g t h e o t h e r c o n q u e r o r s of G a u l 

T h e C o u n t de B o u l a i n v i l l i e r s a is m i s t a k e n in t h e c a p i t a l 

• " D e Moribus Germanorum." 
I And in that of the Visigoths. 

v This ^s confirmed by the w h o l e t i t . c 

of the code " de Agricolis et Censitis 
et Colonis." 
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t u " Si dentem optimati Burgundioni 
vel Romano nobili excusserit. l i t . 26. 
sec 1 " e t si mediocribus personis 
ingenuis tarn Burgundiombus quam 
Romanis ."—Ibid. sec. 2. 

O See ^ M e r c u r e , " March. 1784.-Ed 



p o i n t of his s y s t e m : he has not p r o v e d that t h e F r a n k s m a d e 
a g e n e r a l r e g u l a t i o n w h i c h r e d u c e d t h e R o m a n s into a k i n d of 
serv i tude . 

A s this a u t h o r ' s w o r k is p e n n e d w i t h o u t art , a n d as h e 

s p e a k s w i t h the s i m p l i c i t y , f r a n k n e s s , a n d c a n d o r of t h a t a n c i e n t 

nobi l i ty w h e n c e h e d e s c e n d s , e v e r y o n e is c a p a b l e of j u d g i n g of 

t h e g o o d t h i n g s h e s a y s , a n d of t h e e r r o r s into w h i c h h e h a s 

fallen. I shall n o t , there fore , u n d e r t a k e t o cr i t ic ise h im ; I 

shal l o n l y o b s e r v e , t h a t he h a d m o r e w i t t h a n e n l i g h t e n m e n t , 

m o r e e n l i g h t e n m e n t than l e a r n i n g ; t h o u g h his l e a r n i n g w a s 

n o t c o n t e m p t i b l e , f o r he w a s w e l l a c q u a i n t e d wi th t h e m o s t 

v a l u a b l e p a r t of o u r h i s t o r y a n d laws. 

T h e C o u n t de B o u l a i n v i l l i e r s a n d t h e A b b é d u B o s & h a v e 

f o r m e d t w o d i f f e r e n t s y s t e m s , o n e of w h i c h s e e m s t o be a c o n -

s p i r a c y a g a i n s t t h e c o m m o n s , a n d t h e o t h e r a g a i n s t t h e n o b i l -

i ty . W h e n t h e s u n g a v e l e a v e t o P h a ë t o n t o d r i v e his c h a r i o t , 

he sa id t o h i m , " I f y o u a s c e n d t o o h i g h , y o u wi l l b u r n t h e 

h e a v e n l y m a n s i o n s ; if y o u d e s c e n d t o o l o w , y o u wi l l r e d u c e 

t h e earth t o a s h e s ; d o n o t d r i v e t o t h e r i g h t , y o u wil l m e e t 

there w i t h t h e c o n s t e l l a t i o n of the S e r p e n t ; a v o i d g o i n g t o o 

m u c h t o t h e left , y o u wil l there fall in w i t h t h a t of t h e À l t a r : 

k e e p in the m i d d l e . " c 

ii.—The same Subject continued 

W h a t first g a v e r ise t o t h e n o t i o n of a g e n e r a l r e g u l a t i o n 

m a d e at t h e t i m e o f t h e c o n q u e s t w a s o u r m e e t i n g wi th a n i m -

m e n s e n u m b e r of f o r m s of s e r v i t u d e in F r a n c e , t o w a r d s t h e b e -

g i n n i n g of the t h i r d race ; a n d a s t h e c o n t i n u a l p r o g r e s s i o n of 

t h e s e f o r m s of s e r v i t u d e w a s not p e r c e i v e d , p e o p l e i m a g i n e d 

in a n a g e of o b s c u r i t y a g e n e r a l l a w w h i c h w a s n e v e r f r a m e d . 

T o w a r d s t h e c o m m e n c e m e n t of the first race w e m e e t w i t h 

a n infinite n u m b e r o f f r e e m e n , b o t h a m o n g t h e F r a n k s a n d the 

R o m a n s ; b u t t h e n u m b e r of b o n d m e n increased t o t h a t de-

g r e e , t h a t at t h e b e g i n n i n g of t h e third race , all t h e h u s b a n d -

m e n a n d a l m o s t a l l t h e inhabitants of t o w n s h a d b e c o m e b o n d -

b See M . Thierry in t h e Introduction 
to the " Récits M é r o v i n g i e n s . " — E d . 

c " Nec preme, nec s u m m u m molire 
per sethera c u r r u m ; 

Alt ius gressus, ccelestia tecta 
cremabis; 

Infenus, terras: medio tutissimus 
ibis. 

N e u te dexterior tortum declinet 
ad A n g u e m ; 

N e v e simsterior pressam rota du-
cat ad A r a m ; 

Inter utrumque tene."—Ovid 
" Metam." lib. I I . 

m e n : d and w h e r e a s , at t h e first p e r i o d , there w a s v e r y n e a r l y 

the s a m e a d m i n i s t r a t i o n in t h e cit ies as a m o n g t h e R o m a n s , 

n a m e l y , a c o r p o r a t i o n , a senate , a n d c o u r t s of j u d i c a t u r e ; at 

the o t h e r w e h a r d l y m e e t w i t h a n y t h i n g but a lord a n d his b o n d -

men. 

W h e n t h e F r a n k s , B u r g u n d i a n s , a n d G o t h s m a d e their sev-

eral i n v a s i o n s , t h e y se ized u p o n g o l d , s i lver , m o v a b l e s , 

c lothes , m e n , w o m e n , b o y s , a n d w h a t e v e r the a r m y c o u l d c a r -

ry ; the w h o l e w a s b r o u g h t t o o n e place , a n d d iv ided a m o n g 

the a r m y . * H i s t o r y s h o w s , t h a t a f ter the first se t t lement , that 

is, a f ter t h e first d e v a s t a t i o n , t h e y entered into an a g r e e m e n t 

with t h e inhabi tants , a n d left t h e m all the ir pol i t ica l a n d c iv i l 

r i g h t s . T h i s w a s t h e l a w of n a t i o n s in those d a y s ; t h e y p l u n -

dered e v e r y t h i n g in t i m e of w a r , a n d g r a n t e d e v e r y t h i n g in 

t i m e of p e a c e . W e r e it not so , h o w s h o u l d w e find b o t h in t h e 

Sal ic a n d B u r g u n d i a n l a w s s u c h a n u m b e r of r e g u l a t i o n s a b -

solute ly c o n t r a r y t o a g e n e r a l s e r v i t u d e of the people ? 

B u t t h o u g h t h e c o n q u e s t w a s n o t i m m e d i a t e l y p r o d u c t i v e 

of serv i tude , it a r o s e n e v e r t h e l e s s f r o m the s a m e l a w of n a t i o n s 

w h i c h subs is ted a f ter t h e c o n q u e s t / O p p o s i t i o n , revol ts , a n d 

the t a k i n g of t o w n s w e r e f o l l o w e d b y t h e s lavery of the i n h a b i -

tants. A n d , n o t t o m e n t i o n t h e w a r s w h i c h the c o n q u e r i n g 

nat ions m a d e a g a i n s t o n e a n o t h e r , as there w a s this pecul iar i ty 

a m o n g t h e F r a n k s , that the d i f ferent part i t ions of t h e m o n -

a r c h y g a v e rise c o n t i n u a l l y t o c iv i l w a r s b e t w e e n b r o t h e r s o r 

n e p h e w s , in w h i c h this law of n a t i o n s w a s c o n s t a n t l y p r a c t i s e d , 

serv i tudes , of c o u r s e , b e c a m e m o r e g e n e r a l in F r a n c e than in 

o t h e r c o u n t r i e s : a n d this is, I be l ieve , o n e of t h e c a u s e s of the 

d i f f e r e n c e b e t w e e n o u r F r e n c h l a w s a n d t h o s e of I ta ly a n d 

S p a i n , in respect t o t h e r i g h t of s e i g n i o r i e s . 

T h e c o n q u e s t w a s s o o n o v e r , and the l a w of n a t i o n s then in 

f o r c e w a s p r o d u c t i v e of s o m e servi le d e p e n d e n c e s . T h e c u s -

t o m of the s a m e law of nat ions , w h i c h obta ined for m a n y a g e s , 

g a v e a p r o d i g i o u s e x t e n t to those serv i tudes . 

T h e o d o r i c ^ i m a g i n i n g that the people of A u v e r g n e w e r e not 

f a i t h f u l to h i m , t h u s a d d r e s s e d the F r a n k s of his d i v i s i o n : 

d While Gaul was under the dominion 
of the Romans they formed particular 
bodies ; these were generally freed-men, 
or the descendants of freed-men. 

* See Gregory oi Tours, book II. chap, 
xxvi i . Aimoiu, book I. chap. xii. 

/ S e e the " Lives ol the Saints." 
/•See Gregory of Tours, book III., for 

Montesquieu s deviation from the actual 
sense of the writer.—Ed. 



" F o l l o w m e , a n d I w i l l c a r r y y o u into a c o u n t r y w h e r e y o u 

shal l h a v e g o l d , s i lver , c a p t i v e s , c lo thes , a n d flocks in a b u n -

d a n c e ; a n d y o u shal l r e m o v e all t h e p e o p l e into y o u r o w n 

c o u n t r y . " 

A f t e r t h e c o n c l u s i o n of t h e p e a c e b e t w e e n G o n t r a m a n d 

C h i l p e r i c the t r o o p s e m p l o y e d in t h e s i e g e of B o u r g e s , h a v i n g 

h a d o r d e r s t o r e t u r n , carr ied s u c h a c o n s i d e r a b l e b o o t y a w a y 

wi th t h e m , t h a t t h e y h a r d l y left e i ther m e n o r catt le in the 

c o u n t r y .h 

T h e o d o r i c , K i n g of I t a l y , w h o s e spirit a n d p o l i c y it w a s e v e r 

t o d i s t i n g u i s h himsel f f r o m the o t h e r b a r b a r i a n k i n g s , u p o n 

s e n d i n g a n a r m y into G a u l , w r o t e t h u s t o t h e g e n e r a l : » " I t 

is m y w i l l t h a t t h e R o m a n l a w s be f o l l o w e d , a n d t h a t y o u re-

store t h e f u g i t i v e s laves t o the ir r i g h t o w n e r s . T h e d e f e n d e r 

of l iberty o u g h t not t o e n c o u r a g e s e r v a n t s to d e s e r t their m a s -

ters. L e t o t h e r k i n g s d e l i g h t in the p l u n d e r a n d d e v a s t a t i o n of 

t h e t o w n s w h i c h t h e y h a v e s u b d u e d ; w e are d e s i r o u s t o c o n -

q u e r in s u c h a m a n n e r , that o u r s u b j e c t s shal l l a m e n t the ir h a v -

i n g fal len t o o late u n d e r o u r g o v e r n m e n t . " I t is e v i d e n t that 

his i n t e n t i o n w a s t o cast o d i u m o n the k i n g s of t h e F r a n k s a n d 

the B u r g u n d i a n s , a n d t h a t he a l l u d e d in t h e a b o v e p a s s a g e t o 

the ir p a r t i c u l a r l a w of nat ions . 

Y e t th is l a w of n a t i o n s c o n t i n u e d in f o r c e u n d e r t h e s e c o n d 

race. K i n g P e p i n ' s a r m y , h a v i n g penetrated i n t o A q u i t a i n e , 

r e t u r n e d t o F r a n c e l o a d e d wi th a n i m m e n s e b o o t y , and w i t h a 

n u m b e r of b o n d m e n , as w e a r e i n f o r m e d b y t h e A n n a l s of 

M e t z . / 

H e r e m i g h t I q u o t e n u m b e r l e s s a u t h o r i t i e s ; k a n d as t h e 

p u b l i c c o m p a s s i o n w a s raised at the s i g h t of t h o s e miseries , as 

severa l h o l y pre lates , b e h o l d i n g t h e capt ives in chains , e m -

p l o y e d t h e t r e a s u r e b e l o n g i n g t o the c h u r c h , a n d sold e v e n the 

sacred utensi ls , t o r a n s o m a s m a n y a s t h e y c o u l d ; a n d as sev-

eral h o l y m o n k s e x e r t e d t h e m s e l v e s o n that o c c a s i o n , it is in 

t h e " L i v e s of t h e S a i n t s " that w e m e e t w i t h t h e best e x p l a n a -

t i o n s o n t h e s u b j e c t . ' A n d , a l t h o u g h it m a y be o b j e c t e d t o t h e 

h See Gregory of Tours, book V I . 
chap. 31. 

i Letter 43, lib. iii. " in Cassiod." 
; In the year 763. " Innumerabil ibus 

spoliis et captivis totus ille exercitus 
ditatus, in Franciam reversus est ." 

k See the " Annals " of Fuld, in the 
year 739; Paulus Diaconus, " de Gestis 

Longobardorum," lib. I I I . cap. xxx. , 
and lib. I V . cap. ¡., and the " L i v e s of 
the Saints " in the next quotation. 

I See the lives of St. Epiphanius, St. 
Eptadius, St. Csesarius, St. Fidolus. St. 
Porcian, St. Treverius, St. Eusichius; 
and of St. Leger, the miracles of St. 
Julian, etc. 

authors of those l ives that they h a v e b e e n s o m e t i m e s a l itt le t o o 

credulous in respect t o t h i n g s w h i c h G o d h a s certa inly per-

formed, if t h e y w e r e in the o r d e r of his p r o v i d e n c e ; y e t w e 

draw c o n s i d e r a b l e l i g h t thence w i t h r e g a r d t o t h e m a n n e r s a n d 

u s a g e s of those t imes. 

W h e n w e cast an e y e u p o n t h e m o n u m e n t s of o u r h i s t o r y 

and laws, t h e w h o l e s e e m s t o be a n i m m e n s e e x p a n s e , a b o u n d -

less o c e a n ; m all those fr ig id, d r y , insipid, a n d h a r d w r i t i n g s 

must be read a n d d e v o u r e d in the s a m e m a n n e r as S a t u r n is 

fabled t o h a v e d e v o u r e d t h e stones. 

A vast quant i ty of land w h i c h h a d b e e n in the h a n d s of free-

m e n » w a s c h a n g e d into m o r t m a i n . W h e n t h e c o u n t r y w a s 

stripped of its free i n h a b i t a n t s t h o s e w h o h a d a g r e a t mult i -

tude of b o n d m e n ei ther t o o k l a r g e terr i tor ies b y f o r c e , o r h a d 

them y ie lded b y a g r e e m e n t , a n d bui l t v i l l a g e s , as m a y be seen 

in di f ferent charters . O n t h e o t h e r h a n d , t h e f r e e m e n w h o 

cult ivated the arts f o u n d t h e m s e l v e s r e d u c e d t o e x e r c i s e t h o s e 

arts in a state of s e r v i t u d e ; thus t h e s e r v i t u d e s res tored t o the 

arts and t o a g r i c u l t u r e w h a t e v e r t h e y h a d lost . 

It w a s a c u s t o m a r y t h i n g w i t h t h e p r o p r i e t o r s of lands, t o 

g i v e t h e m t o t h e c h u r c h e s , in o r d e r t o h o l d t h e m t h e m s e l v e s 

b y a qui t -rent , t h i n k i n g t o p a r t a k e b y their s e r v i t u d e of t h e 

sanctity, of t h e c h u r c h e s . 

12.—That the Lands belonging to the Dizision of the Bar-
barians paid no Taxes 

A p e o p l e r e m a r k a b l e for their s impl ic i ty a n d p o v e r t y , a f ree 

a n d mart ial people , w h o l ived w i t h o u t a n y o t h e r industry than 

that of t e n d i n g their flocks, and w h o h a d n o t h i n g b u t r u s h cot-

t a g e s t o at tach t h e m t o their lands,« s u c h a p e o p l e , I s a y , must 

h a v e f o l l o w e d their chiefs for t h e s a k e of b o o t y , a n d not to p a y 

o r to raise t a x e s . T h e art of t a x - g a t h e r i n g w a s i n v e n t e d later, 

a n d w h e n m e n b e g a n t o e n j o y t h e b l e s s i n g s of o t h e r arts . 

T h e t e m p o r a r y t a x of a p i tcher of w i n e for e v e r y acre,/» w h i c h 

w a s o n e of the e x a c t i o n s of C h i l p e r i c a n d F r e d e g o n d a , related 

o n l y t o t h e R o m a n s . A n d , i n d e e d , it w a s n o t t h e F r a n k s that 

tore the rol ls of those t a x e s , b u t t h e c l e r g y , w h o in t h o s e d a y s 

« " D e e r a n t quoque littora p o n t o . " - Censitis t t Colonis ," and the aoth of 

O V : d E v £ the husbandmen themselves ^ ^ Tours, book I I . 
were not all s laves: see the .8th and P Ibid, book V . 
23d law in the code " de AgTicolis et 



were all Romans.? T h e b u r d e n of this t a x lay chief ly on the 
inhabitants of the t o w n s ; r n o w these w e r e a lmost all inhabited 
by R o m a n s . 

G r e g o r y of T o u r s relates,* that a certain j u d g e w a s o b l i g e d , 

after the death of C h i l p e r i c , to t a k e r e f u g e in a c h u r c h , for 

h a v i n g under the r e i g n of that prince ordered t a x e s to b e levied 

on several F r a n k s w h o in the re ign of Chi ldebert w e r e ingenui, 

or free-born: " Multos de Francis, qui tempore Childeberti re-
gis ingenui fuerant, publico tributo subegit." Therefore the 
F r a n k s who were not b o n d m e n paid no taxes. 

T h e r e is not a g r a m m a r i a n but w o u l d turn pale to see h o w 

the A b b é du B o s has interpreted this passage.« H e o b s e r v e s , 

that in those days the f r e e d m e n were a lso called ingenui. U p o n 

this supposit ion he renders the L a t i n w o r d ingenui, b y the 

w o r d s " freed f rom t a x e s " ; a phrase w h i c h w e indeed m a y use 

in French, as w e say " f reed f r o m cares , " " freed from p u n i s h -

ments ; but in the L a t i n t o n g u e s u c h e x p r e s s i o n s as ingenui 

a tributis libertini a tributis, manumissi tributorum, would be 
quite monstrous." 

Parthenius , says G r e g o r y ol l 'ours ,« had l ike to h a v e been 

put to death by the F r a n k s for s u b j e c t i n g them to t a x e s . T h e 

A b b é du B o s finding h i m s e l f hard pressed b y this p a s s a g e w 

v e r y cool ly a s s u m e s t h e t h i n g in quest ion ; it was , s a y s he, a 

surcharge . 

W e find in the l a w o f the V i s i g o t h s , x that w h e n a barbarian 

had seized upon the estate of a R o m a n , the j u d g e o b l i g e d him 

to sell it, to the end that this estate m i g h t cont inue to be tr ibu-

tary ; consequent ly the barbar ians paid no land taxes.y 

T h e A b b é du B o s , s w h o w o u l d fain h a v e the V i s i g o t h s sub-

jected t o taxes,a quits t h e literal and spiritual sense of the law, 

and pretends, u p o n no o t h e r indeed than an i m a g i n a r y f o u n d a -

q See Gregory of Tours, book V I I I . y T h e Vandals paid none in Afr ica .— 
r ' Qua; conditio universis urbibus Procopius, " War of the Vandals , " lib. 

per Galliam constitutes summopere est I . and I I . " Historia Miscel la ." lib. 
adhibita."— Life of St . A r i d i u s . " X V I . p. 106. Observe that the con-

i B o o k V I I . , , _ querors of Africa were a mixture of 
I Establishment of the F r e n c h Mon- Vandals, Alans, and Franks. " Historia 

archy," torn. in. chap. xiv . p. 515. Miscella." lib. X I V . p. 94. 
'•' See Baluzius, ii. p. 187. 2 " Establishment of the Franks in 
v Book I I I . chap, c x x x v i . Gaul ," torn. iii. chap. xiv. p. 510. 
w Tom. iii. p. 5'4- . . a He lays a stress upon another law 
x" Judices atque proposit i terras of the Visigoths, book X . tit. 1, art. 11, 

Romanorum, ab ilhs qui occupatas which proves nothing at ail; it says 
tenent, auferant, et Romanis suà exac- only that he who has received of a lord 
tione sine aliqua dilatione restituant, ut a piece of land on condition of a rent 
nihil fisco debeat deper i re . "—Lib . X . or service ought to pay i t 
tit. 1, cap. xiv. 

tion, that b e t w e e n the establishment of the G o t h s and this law, 

there had been a n a u g m e n t a t i o n of t a x e s w h i c h related only to 

the R o m a n s . B u t n o n e but F a t h e r H a r d u i n are a l lowed thus 

to e x e r c i s e a n arbitrary p o w e r over facts. 

T h i s learned a u t h o r & has r u m m a g e d Just inian's code.c in 

search of l a w s to p r o v e , that a m o n g the R o m a n s , the mil i tary 

benefices w e r e subject t o taxes . W h e n c e he w o u l d infer that 

the s a m e held g o o d wi th r e g a r d to fiefs or benef ices a m o n g the 

F r a n k s . B u t the opinion that o u r fiefs derive their o r i g i n f rom 

that Inst i tut ion of the R o m a n s is at present e x p l o d e d ; it ob-

tained only at a t ime w h e n the R o m a n history, not o u r s , w a s 

well understood, a n d o u r ancient records lay bur ied in o b -

scurity a n d dust. 

B u t the a b b é is in the w r o n g to quote C a s s i o d o r u s , and t o 

m a k e use of w h a t w a s t ransact ing in I ta ly , and in the part of 

G a u l subject to T h e o d o r i c , in order to acquaint us wi th the 

practice establ ished a m o n g the F r a n k s ; these are t h i n g s 

w h i c h m u s t not be c o n f o u n d e d . I p r o p o s e to s h o w , s o m e 

t ime or other , in a certain w o r k , that the plan of the m o n a r c h y 

of the O s t r o g o t h s w a s entirely dif ferent f r o m that of any other 

g o v e r n m e n t founded in those days b y the other barbarian na-

tions ; and that so far f rom o u r b e i n g entitled to aff irm that a 

practice obta ined a m o n g the F r a n k s b e c a u s e it w a s establ ished 

a m o n g the O s t r o g o t h s w e h a v e on the contrary just reason 

to think that a c u s t o m of the O s t r o g o t h s w a s not in force 

a m o n g the F r a n k s . 
T h e hardest task for persons of e x t e n s i v e erudit ion is, to 

seek their p r o o f s in such p a s s a g e s as bear upon the subjec t , 

and to find, if w e m a y b e a l lowed to e x p r e s s ourse lves in as-

tronomica l terms, the posit ion of the sun. 

T h e s a m e a u t h o r m a k e s a w r o n g use of the capitularies, as 

we l l as of the historians and laws of the b a r b a r o u s nations. 

W h e n he w a n t s the F r a n k s to p a y taxes , he applies to f r e e m e n 

what can be unders tood only of b o n d m e n ; d w h e n he s p e a k s 

of their mil i tary service, he appl ies t o b o n d m e n w h a t can never 

relate but to freemen.* 

6 Book I I I . p. Si;- v -
c Leg . ill. tit. 74. lib. A t . 
d " Establishment of the French Mon-

archy," torn. iiL chap. xiv . p. 5'3> 

where he quotes the 28th article of the 
Edict of Pistes. See farther on. 

e Ibid. torn. iii. chap. iv. p. 298. 



13.—Of Taxes paid by the Romans and Gauls in the Monarchy 
of the Franks 

I might here examine whether, after the Gauls and Romans 
were conquered, they continued to pay the taxes to which they 
were subject under the emperors. But, for the sake of brevity, 
I shall be satisfied with observing, that if they paid them in the 
beginning, they were soon after exempted, and that those 
taxes were changed into a military service. For, I confess, I 
can hardly conceive how the Franks should have been at first 
such great frienas, and afterwards such sudden and violent 
enemies, to taxes. 

A Capitulary f of Louis the Debonnaire explains extremely 
well the situation of the freemen in the monarchy of the Franks. 
Some troops of Goths or Iberians,g flying from the oppression 
of the Moors, were received into Louis's dominions. The 
agreement made with them was that, like other freemen, they 
should follow their count to the army ; and, that upon a march 
they should mount guard and patrol under the command also 
of their count; h and that they should furnish horses and car-
riages for baggage to the king's commissaries,»' and to the am-
bassadors in their way to or from court; and that they should 
not be compelled to pay any further impost, but should be 
treated as the other freemen. 

It cannot be said, that these were new usages introduced at 
the commencement of the second race. This must be referred 
at least to the middle or to the end of the first. A capitulary 
of the year 864 / says in express terms that it was the ancient 
custom for freemen to perform military service, and to furnish 
likewise the horses and carriages above mentioned; duties 
particular to themselves, and from which those who possessed 
the fiefs were exempt, as I shall prove hereafter. 

This is not al l ; there was a regulation which hardly per-
mitted the imposing of taxes on those freemen.^ He who had 

f In the year 815. chap. i „ which is i " U t pagenses Franci, qui caballos 
agreeable to the Capi tu lary of Charles habent, cum suis comitibus in hostem 
the Bald, in the y e a r 844. arts. 1 and 2. pergant." The counts are forbidden to 

g " Pro H i s p a n i s in partibus Aquita- deprive them of their horses, " ut 
nisc. Septimanise, et Provincia? consis- hostem facere, et debitos paraveredos 
tent ibus ."—Ibid. secundum antequam consuetudinem ex-

h " E x c u b i a s et explorationes quas solvere possint ."—Edict of Pistes in 
Wactas d i c u n t . " — I b i d . Baluzius, p. 186. 

«They were n o t obl iged to furnish k Capitulary of Charlemagne, in the 
any to the c o u n t . — I b i d . art. 5. See year 812, chap. L Edict of Pistes in 
Marc. form. V I . l ib . L the year 864, art. 27. 

four manors was always obliged to march against the enemy: I 
he who had but three was joined with a freeman that had only 
one; the latter bore the fourth part of the other's charges, and 
stayed at home. In like manner, they joined two freemen who 
had each two manors; he who went to the army had half his 
charges borne by him who stayed at home. 

Again, we have an infinite number of charters, in which the 
privileges of fiefs are granted to lands or districts possessed 
by freemen, and of which I shall make further mention here-
after.»» These lands are exempted from all the duties or ser-
vices which were required of them by the counts, and bv the 
rest of the king's officers; and as all these services are particu-
larly enumerated without making any mention of taxes, it is 
manifest that no taxes were imposed upon them. 

It was very natural that the Roman system of taxation should 
of itself fall out of use in the monarchy of the Franks; it was 
a most complicated device, far above the conception, and wide 
from the plan of those simple people. Were the Tartars to 
overrun Europe, we should find it very difficult to make them 
comprehend what is meant by our financiers. 

The anonymous author of the " Life of Louis the Debon-
naire," »« speaking of the counts and other officers of the nation 
of the Franks, whom Charlemagne established in Aquitania.says, 
that he intrusted them with the care of defending the frontiers, 
as also with the military power and the direction of the de-
mesnes belonging to the crown. This shows the state of the 
royal revenues under the second race. The prince had kept 
his demesnes in his own hands, and employed his bondmen in 
improving them. But the indictions, the capitations, and other 
imposts raised at the time of the emperors on the persons or 
goods of freemen had been changed into an obligation of de-
fending the frontiers, and marching against the enemy. 

In the same history,o w e find that Louis the Debonnaire, 
having been to wait upon his father in Germany, this prince 
asked him, why he, who was a crowned head, came to be so 
poor; To which Louis made answer, that he was only a nom-

; " Quatuor mansos." I fancy that 
what they called " mansus " was a par-
ticular portion of land belonging to a 
farm where there were bondmen; wit-
ness the Capitulary of the year 853, 

apud S y l v a c u m , " tit. xiv., against 

those who drove the bondmen front 
their mansus. 

m See below, chap. 20 of this book. 
n In Duchesne, torn. ii. p. 287. 
0 Ibid., p. 89. 



inal k i n g , and t h a t t h e g r e a t lords w e r e p o s s e s s e d of a l m o s t all 

his d e m e s n e s ; t h a t C h a r l e m a g n e b e i n g a p p r e h e n s i v e lest this 

y o u n g pr ince s h o u l d for fe i t the ir a f f e c t i o n , if he a t t e m p t e d 

himsel f t o r e s u m e w h a t h e h a d i n c o n s i d e r a t e l y g r a n t e d , a p -

pointed c o m m i s s a r i e s t o r e s t o r e t h i n g s t o t h e i r f o r m e r s i tua-

t ion. 

T h e b ishops , w r i t i n g p t o L o u i s , b r o t h e r of C h a r l e s t h e B a l d , 

used these w o r d s : " T a k e care of y o u r lands , that y o u m a y 

not be o b l i g e d t o t r a v e l c o n t i n u a l l y b y t h e h o u s e s of t h e c l e r g y , 

and t o tire their b o n d m e n w i t h c a r r i a g e s . M a n a g e y o u r a f -

fa i rs , " cont inue t h e y , " in s u c h a m a n n e r , t h a t y o u m a y h a v e 

e n o u g h to l ive u p o n , a n d t o r e c e i v e e m b a s s i e s . " I t is e v i d e n t 

t h a t the k i n g ' s r e v e n u e s in t h o s e d a y s c o n s i s t e d of their d e -

m e s n e s . ? 

1 4 . — O f what they called Census 

A f t e r t h e b a r b a r i a n s h a d qui t ted t h e i r o w n c o u n t r y , t h e y 

w e r e des i rous o f r e d u c i n g the ir u s a g e s into w r i t i n g ; b u t a s 

t h e y f o u n d d i f f i c u l t y in w r i t i n g G e r m a n w o r d s w i t h R o m a n 

letters, t h e y p u b l i s h e d t h e s e l a w s in L a t i n . 

I n t h e c o n f u s i o n a n d r a p i d i t y of t h e c o n q u e s t , m o s t t h i n g s 

c h a n g e d their n a t u r e ; in o r d e r , h o w e v e r , t o e x p r e s s t h e m , 

t h e y w e r e o b l i g e d t o m a k e u s e of s u c h o l d L a t i n w o r d s a s w e r e 

m o s t a n a l o g o u s t o t h e n e w u s a g e s . T h u s , w h a t e v e r w a s l ike ly 

t o r e v i v e the i d e a o f t h e a n c i e n t c e n s u s of t h e R o m a n s t h e y 

cal led b y the n a m e of census tributum; r a n d w h e n t h i n g s h a d 

n o re lat ion at all t o t h e R o m a n c e n s u s , t h e y e x p r e s s e d , a s w e l l 

as t h e y could , t h e G e r m a n w o r d s b y R o m a n l e t t e r s ; thus t h e y 

f o r m e d t h e w o r d fredum, o n w h i c h I shal l h a v e o c c a s i o n t o 

d e s c a n t in the f o l l o w i n g c h a p t e r s . 

T h e w o r d s census a n d tributum h a v i n g b e e n e m p l o y e d in a n 

a r b i t r a r y m a n n e r t h i s h a s t h r o w n s o m e o b s c u r i t y o n t h e s i g -

ni f icat ion in w h i c h t h e s e w o r d s w e r e u s e d u n d e r o u r p r i n c e s of 

t h e first a n d s e c o n d r a c e . A n d m o d e r n a u t h o r s * w h o h a v e 

p See the Capitulary o f the year 858, 
art. 14. 

q T h e y levied also s o m e duties on 
rivers, where there h a p p e n e d to be a 
bridge or a passage. 

r T h e census was so g e n e r i c a l a word, 
that they made use of it t o express, the 
tolls of rivers, when there was a bridge 
or ferry to pass. See the third Capitu-

lary, in the year 803, edition of Baluzius, 
395, art. 1; and the 5th in the year 

19, p. 616. T h e y gave likewise this 
name to the carriages furnished by the 
freemen t o the king, or to his com-
missaries. as appears by the Capitulary 
of Charles the Bald in the year 865, 
art. 8. 

s The A b b é du B o s , and his follower» 

a d o p t e d par t icu lar sys tems, h a v i n g f o u n d these w o r d s in the 

w r i t i n g s of t h o s e days , i m a g i n e d that w h a t w a s t h e n cal led c e n -

sus, w a s e x a c t l y t h e c e n s u s of t h e R o m a n s ; a n d t h e n c e t h e y 

inferred th is c o n s e q u e n c e , that o u r k i n g s of the first t w o races 

had put t h e m s e l v e s in t h e p lace of the R o m a n e m p e r o r s , a n d 

m a d e n o c h a n g e in their adminis t ra t ion . ' B e s i d e s , as p a r t i c u -

lar duties ra ised u n d e r the s e c o n d race w e r e b y c h a n g e a n d b y 

certa in res tr ic t ions c o n v e r t e d into others,« t h e y inferred t h e n c e 

that these dut ies w e r e the c e n s u s of t h e R o m a n s ; a n d as, s ince 

the m o d e r n r e g u l a t i o n s , t h e y f o u n d that the c r o w n d e m e s n e s 

w e r e a b s o l u t e l y unal ienable , t h e y p r e t e n d e d that those dut ies 

w h i c h r e p r e s e n t e d t h e R o m a n c e n s u s , a n d did not f o r m a p a r t 

of t h e d e m e s n e s , w e r e m e r e u s u r p a t i o n . I o m i t the o t h e r c o n -

s e q u e n c e s . 

T o a p p l y the idea of the p r e s e n t t i m e t o distant a g e s is the 

m o s t frui t ful s o u r c e of error . T o t h o s e p e o p l e w h o w a n t t o 

m o d e r n i z e al l the a n c i e n t a g e s , I shal l say w h a t the E g y p t i a n 

priests said t o S o l o n , " O A t h e n i a n s , y o u are m e r e chi ldren ! " v 

15.—That <. 'hat they called Census was raised only on the 
Bondmen and not on the Freemen 

T h e k i n g , t h e c l e r g y , a n d t h e lords ra ised r e g u l a r t a x e s , each 

o n the b o n d m e n of their r e s p e c t i v e d e m e s n e s . I p r o v e it w i t h 

respect t o the k i n g , b y the C a p i t u l a r y de Villis; w i t h r e g a r d t o 

the c l e r g y , b y t h e c o d e s of the l a w s of t h e b a r b a r i a n s a n d 

in re lat ion t o t h e lords , b y the r e g u l a t i o n s w h i c h C h a r l e m a g n e 

m a d e c o n c e r n i n g this subject.-* 

T h e s e t a x e s w e r e cal led census; t h e y w e r e e c o n o m i c a l a n d 

not fiscal c l a i m s , ent i re ly pr ivate d u e s a n d not publ ic t a x e s . 

I a f f i rm, that w h a t t h e y cal led census at that t i m e w a s a t a x 

raised u p o n t h e b o n d m e n . T h i s I p r o v e b y a f o r m u l a r y of 

M a r c u l f u s c o n t a i n i n g a p e r m i s s i o n f r o m the k i n g to enter into 

h o l y o r d e r s , p r o v i d e d t h e p e r s o n s be free-born,y a n d not en-

rol led in t h e r e g i s t e r of the census. I p r o v e it a l so b y a c o m m i s -

t See the weakness of the arguments tu Law of the Alemans. chap. xxii . ; 
produced by the A b b é du Bos, in the and the law of the Bavarians, tit. 1. 

Establishment of the French Mon- chap, xiv., where the regulations are 
archy." torn. iii. book V I . chap. xiv. ; to be found which the clergy made con-
especially in the inference he draws cerning their order, 
from a passage of Gregory of Tours. x Book 5th of the Capitularies, chap 
concerning a dispute between his ccciii. 
church and K i n g Charibert. y " Si ille de capite suo bene mgenuus 

u For instance, by enfranchisements. sit. et in Puletico publico censitus non 
v " Apud Platonem, in T i m i o , vel de es t . "—Lib . I. formul. 19. 

natura. ' '—Ed. 



s i o n f r o m C h a r l e m a g n e t o a c o u n t - w h o m he h a d sent into 

S a x o n y , w h i c h c o n t a i n s the e n f r a n c h i s e m e n t of the S a x o n s for 

h a v i n g e m b r a c e d C h r i s t i a n i t y , a n d is p r o p e r l y a charter of free-

d o m . o T h i s p r i n c e r e s t o r e s t h e m t o their f o r m e r civi l l i b e r t y f i 

a n d e x e m p t s t h e m f r o m p a y i n g t h e c e n s u s . I t w a s , t h e r e f o r e , 

t h e s a m e t h i n g t o be a b o n d m a n as t o p a y t h e c e n s u s , t o be free 

a s n o t t o p a y it. 

B y a k i n d of le t ters-patent of t h e s a m e p r i n c e in f a v o r of 

t h e S p a n i a r d s / w h o h a d b e e n r e c e i v e d into the m o n a r c h y , t h e 

c o u n t s a r e f o r b i d d e n t o d e m a n d a n y c e n s u s of t h e m , o r t o d e -

p r i v e t h e m of their lands. T h a t s t r a n g e r s u p o n the ir c o m i n g 

t o F r a n c e w e r e t reated as b o n d m e n is a t h i n g w e l l k n o w n ; 

a n d C h a r l e m a g n e b e i n g d e s i r o u s t h e y s h o u l d b e c o n s i d e r e d as 

f r e e m e n , s i n c e he w o u l d h a v e t h e m b e p r o p r i e t o r s of the ir 

lands , f o r b a d e the d e m a n d i n g a n y c e n s u s of t h e m . 

A C a p i t u l a r y of C h a r l e s t h e Bald,<* g i v e n in f a v o r of t h o s e 

v e r y S p a n i a r d s , o r d e r s t h e m t o be t reated l ike t h e o t h e r F r a n k s , 

a n d f o r b i d s t h e r e q u i r i n g a n y c e n s u s of t h e m ; c o n s e q u e n t l y 

th is c e n s u s w a s n o t p a i d b y f r e e m e n . 

T h e t h i r t i e t h art ic le of the E d i c t of P i s t e s r e f o r m s t h e a b u s e 

b y w h i c h severa l of t h e h u s b a n d m e n b e l o n g i n g t o t h e k i n g o r 

t o t h e c h u r c h s o l d t h e l a n d s d e p e n d e n t o n the ir m a n o r s t o 

e c c l e s i a s t i c s o r t o p e o p l e of the ir c o n d i t i o n , r e s e r v i n g o n l y a 

smal l c o t t a g e t o t h e m s e l v e s ; b y w h i c h m e a n s t h e y a v o i d e d 

p a y i n g t h e c e n s u s ; a n d it o r d a i n s t h a t t h i n g s s h o u l d b e r e -

s t o r e d t o their p r i m i t i v e s i t u a t i o n : t h e c e n s u s w a s , t h e r e f o r e , 

a t a x p e c u l i a r t o b o n d m e n . 

T h e n c e a l s o it f o l l o w s , t h a t there w a s n o g e n e r a l c e n s u s in 

t h e m o n a r c h y ; and this is c l e a r f r o m a g r e a t n u m b e r of p a s -

s a g e s . F o r w h a t c o u l d b e the m e a n i n g of this c a p i t u l a r y / 

" W e o r d a i n t h a t t h e r o y a l c e n s u s s h o u l d b e lev ied in all p l a c e s , 

w h e r e f o r m e r l y it w a s l a w f u l l y lev ied " I f W h a t c o u l d be t h e 

m e a n i n g of that in w h i c h C h a r l e m a g n e g o r d e r s his c o m m i s -

s i n the year 789. edition of the 
Capitularies by Baluzius, vol. i. p. 250. 

a " Et ut ista ingenuitatis pagina 
firma stabilisque consistât ."—Ibid. 

b " Pristinieque libertati donatos, et 
omni nobis debito censu so lutos . "— 
Ibid. 

c " P r z c e p t u m pro Hispanis ," in the 
year 812, edition of Baluzius, torn. i. 
p. 500. 

d In the year 844, edition of Baluzius, 
torn. ii. arts. 1 and 2, p. 27. 

e Third Capitulary of the year 805, 
arts. 20 and 23, inserted in the Collec-
tion of Angezise, book I I I . art. xv. 
This is agreeable to that of Charles the 
Bald, in the year 854. " apud Attini-
a c u m . " art. 6. 

{" Undecunque legitime exigebatur." 
bid. 

g In the year 812. arts. 10 and 11, edi 
tion of Baluzius, torn. i. p. 398. 

saries in t h e p r o v i n c e s t o m a k e an e x a c t i n q u i r y into all the 

census that b e l o n g e d in f o r m e r t i m e s t o t h e k i n g ' s d e m e s n e ? 

A n d of t h a t » i n w h i c h he d isposes of the c e n s u s p a i d b y t h o s e / 

of w h o m t h e y are d e m a n d e d ? W h a t c a n that o t h e r c a p i t u l a r y 

mean k in w h i c h w e read, " If a n y p e r s o n h a s a c q u i r e d a tr ibu-

tary land I o n w h i c h w e w e r e a c c u s t o m e d t o l e v y t h e c e n s u s " ? 

A n d that o t h e r , in fine,»' in w h i c h C h a r l e s t h e B a l d « m a k e s 

m e n t i o n of f e u d a l l a n d s w h o s e c e n s u s h a d f r o m t i m e i m m e -

m o r i a l b e l o n g e d t o the k i n g ? 

O b s e r v e t h a t there are s o m e p a s s a g e s w h i c h s e e m at first 

s i g h t t o be c o n t r a r y t o w h a t I h a v e said, a n d y e t c o n f i r m it. 

W e h a v e a l r e a d y seen that t h e f r e e m e n in the m o n a r c h y w e r e 

«bl iged o n l y t o furnish par t icu lar c a r r i a g e s ; the c a p i t u l a r y j u s t 

n o w ci ted g i v e s t o th is t h e n a m e of census,® a n d o p p o s e s it to 

the c e n s u s p a i d b y t h e b o n d m e n . 

B e s i d e s , the E d i c t of P i s t e s P n o t i c e s those f r e e m e n w h o a r e 

o b l i g e d t o p a y t h e r o y a l c e n s u s for their h e a d and for their c o t -

tages,« a n d w h o h a d sold t h e m s e l v e s d u r i n g t h e f a m i n e . T h e 

k i n g o r d e r s t h e m t o be r a n s o m e d . T h i s is b e c a u s e those w h o 

w e r e m a n u m i t t e d b y t h e k i n g ' s letters»- did not , g e n e r a l l y 

s p e a k i n g , a c q u i r e a ful l a n d per fect l i b e r t y / b u t t h e y paid cen-

sum in capite; a n d these a r e t h e p e o p l e h e r e m e a n t . 

W e m u s t , t h e r e f o r e , w a i v e the idea of a g e n e r a l and u n i v e r s a l 

census, d e r i v e d f r o m t h a t of the R o m a n s , f r o m w h i c h t h e 

r i g h t s of t h e l o r d s are a lso s u p p o s e d t o h a v e b e e n d e r i v e d b y 

u s u r p a t i o n . W h a t w a s cal led census in the F r e n c h m o n a r c h y , 

i n d e p e n d e n t l y of t h e a b u s e m a d e of that w o r d , w a s a part icular 

t a x i m p o s e d o n t h e b o n d m e n b y their m a s t e r s . 

I b e g t h e reader t o e x c u s e t h e t r o u b l e I m u s t g i v e h i m w i t h 

such a n u m b e r of c i tat ions. I s h o u l d be m o r e c o n c i s e did I 

ZARSUS: 
edition of y ™ art. 34. edition of 

J * ? : - ISIs- j n ^ l e n s a e x i g u n t . " - ¿ ¿ g ^ francis ¿ o m i n i b u s qui 

r ~ T h e i S ^ f the same e d i , 
57. and inserted in the law 01 tne i ^ m ] a i n s t h i s e x , r e m e l y wel l ; it even 

. " ¿ v • trihutariam unde makes a distinction between a Roman 
S l 3 U ' S J H exire¿olebat , freedman and a Frank frcedman: and census ad partem nostram ex.re ^ l e o a i , l i k e w i s e s e e there that the census 

suscepent. — B o o k I V . , ot tne v-api. ^ n o t g e n e r a l ; it deserves to be read, 
lanes, art. 37- „ s As appears by the Capitulary of 

r - U n d e * census ' ad partem reeis Charlemagne in the year 8.3, whicS we 
ex^vit antiquitus/ —Capitulary of & e have already quoted. 
year 80s. art. 8. 



n o t m e e t w i t h the A b b é du B o s ' s b o o k o n the e s t a b l i s h m e n t of 

the F r e n c h m o n a r c h y in G a u l , c o n t i n u a l l y in m y w a y . N o t h -

i n g is a g r e a t e r o b s t a c l e to o u r p r o g r e s s in k n o w l e d g e , t h a n a 

b a d p e r f o r m a n c e o f a c e l e b r a t e d a u t h o r ; b e c a u s e , b e f o r e w e 

i n s t r u c t w e m u s t b e g i n w i t h u n d e c e i v i n g . 

16.—Of the feudal Lords or Vassals 
I h a v e n o t i c e d t h o s e v o l u n t e e r s a m o n g t h e G e r m a n s , w h o 

h a v e f o l l o w e d their p r i n c e s in their s e v e r a l e x p e d i t i o n s . T h e 

s a m e u s a g e c o n t i n u e d a f t e r the c o n q u e s t . T a c i t u s m e n t i o n s 

t h e m b y t h e n a m e of c o m p a n i o n s ; t the S a l i c l a w b y that of 

m e n w h o h a v e v o w e d f e a l t y t o t h e k i n g ; « t h e f o r m u l a r i e s of 

M a r c u l f u s * b y that o f t h e k i n g ' s " a n t r u s t i o n s , " « ' t h e earl iest 

F r e n c h h is tor ians b y t h a t o f " l e u d e s , " * f a i t h f u l a n d l o y a l ; 

and those o f later d a t e b y t h a t o f v a s s a l s a n d lords .? 

I n t h e S a l i c a n d R i p u a r i a n l a w s w e m e e t w i t h a n inf inite 

n u m b e r o f r e g u l a t i o n s in r e g a r d t o the F r a n k s , a n d o n l y w i t h 

a f e w f o r the a n t r u s t i o n s . T h e r e g u l a t i o n s c o n c e r n i n g t h e an-

t r u s t i o n s are d i f f e r e n t f r o m those w h i c h w e r e m a d e f o r the 

other F r a n k s ; they a r e f u l l o f w h a t r e l a t e s t o the s e t t l i n g o f 

the p r o p e r t y o f the F r a n k s b u t m e n t i o n n o t a w o r d c o n c e r n -

i n g that o f the a n t r u s t i o n s . T h i s is b e c a u s e the p r o p e r t y o f 

the latter w a s r e g u l a t e d r a t h e r b y the pol i t ica l t h a n b y the c ivi l 

l a w , a n d w a s the s h a r e t h a t fe l l to an a r m y , a n d not the patr i -

m o n y o f a f a m i l y . 

T h e g o o d s r e s e r v e d f o r t h e f e u d a l l o r d s w e r e ca l led fiscal 

g o o d s , benef ices , h o n o r s , a n d fiefs, b y d i f f e r e n t a u t h o r s , a n d in 

d i f f e r e n t times..* 

T h e r e is n o d o u b t b u t t h e fiefs at first w e r e at wi l l .« W e 

find in G r e g o r y of T o u r s , b t h a t S u n e g i s i l u s a n d G a l l o m a n u s 

w e r e d e p r i v e d of all t h e y h e l d of the e x c h e q u e r , a n d n o m o r e 

w a s left t h e m than t h e i r r e a l p r o p e r t y . W h e n G o n t r a m raised 

his n e p h e w C h i l d e b e r t t o t h e t h r o n e , he h a d a p r i v a t e c o n f e r -

e n c e w i t h h i m , in w h i c h h e n a m e d the p e r s o n s w h o o u g h t t o 

t i o n e d i n , h e " L i f e o f S t - M a u r , " 
u Qui sunt m truste r e g i s , " tat. " d e d i t fiscum unum " ; and in the 
, ; T>' . t I , o " Annals of Metz " in the year 747, 

I. formulary 18. " dedit illi comitatus et fiscos pluri-
n i f i , , i*i? T i l ? h l c h S 'K- m o s . " T h e goods designed for the 

jr Leudes, " fidefe"8" G e r m a n s - support of the royal family were called 

Ï " F . w l ' i ' " " r n i o r r - " .. , r T s è e the 1st book, tit. i, of the fiefs; 
, * S e £ « » '4th f o r m u - and Cuias on that book. 

o f Marculfus, book I . It is men- b Book I X . chap, xxxvii i . 

be h o n o r e d w i t h , a n d t h o s e w h o o u g h t t o be d e p r i v e d o f , t h e 

fiefs.c I n a f o r m u l a r y of Marculfus,<* t h e k i n g g i v e s in e x -

c h a n g e , n o t o n l y t h e b e n e f i c e s he ld b y his e x c h e q u e r , b u t l ike-

wise t h o s e w h i c h h a d b e e n he ld b y a n o t h e r . T h e l a w of t h e 

L o m b a r d s o p p o s e s the b e n e f i c e s t o p r o p e r t y . * I n th is , o u r 

h is tor ians , t h e f o r m u l a r i e s , the c o d e s of t h e d i f f e r e n t b a r b a r -

o u s n a t i o n s , a n d all the m o n u m e n t s of t h o s e d a y s a r e u n a n i -

m o u s . I n fine, t h e w r i t e r s of t h e b o o k of fiefs i n f o r m u s / that 

at first t h e l o r d s c o u l d t a k e t h e m b a c k w h e n t h e y p l e a s e d , that 

a f t e r w a r d s t h e y g r a n t e d t h e m f o r the s p a c e of a year ,g a n d that 

at l e n g t h t h e y g a v e t h e m f o r l i fe . 

17.—Of the military Service of Freemen 

T w o s o r t s of p e o p l e w e r e b o u n d t o m i l i t a r y s e r v i c e ; t ! ic 

g r e a t a n d lesser vassa ls , w h o w e r e o b l i g e d in c o n s e q u e n c e of 

their fiefs ; a n d t h e f r e e m e n , w h e t h e r F r a n k s , R o m a n s , o r G a u l s , 

w h o s e r v e d u n d e r the c o u n t a n d w e r e c o m m a n d e d b y h i m a n d 

his o f f icers . 

T h e n a m e of f r e e m e n w a s g i v e n t o t h o s e , w h o o n the o n e 

h a n d h a d n o b e n e f i t s o r fiefs, a n d o n t h e o t h e r w e r e n o t s u b -

ject t o t h e b a s e s e r v i c e s of v i l l a n a g e ; the lands they possessed 

w e r e w h a t t h e y ca l led a l l o d i a l estates . 

T h e c o u n t s a s s e m b l e d the f r e e m e n , h a n d led t h e m a g a i n s t 

t h e e n e m y ; t h e y h a d o f f i c e r s u n d e r t h e m w h o w e r e ca l led 

v icars ;« ' a n d a s all the f r e e m e n w e r e d i v i d e d i n t o h u n d r e d s , 

w h i c h c o n s t i t u t e d w h a t t h e y ca l led a b o r o u g h , the c o u n t s h a d 

a l s o o f f i c e r s u n d e r t h e m , w h o w e r e d e n o m i n a t e d centenarii, a n d 

led the f r e e m e n of t h e b o r o u g h , o r their h u n d r e d s , t o the field.; 

T h i s d iv i s ion i n t o h u n d r e d s is p o s t e r i o r t o t h e e s t a b l i s h m e n t 

of the F r a n k s i n G a u l . I t w a s m a d e b y C l o t h a r i u s a n d C h i l d e -

b e r t , w i t h a v i e w of o b l i g i n g e a c h distr ict t o a n s w e r for t h e r o b -

c Quos honoraret munenbus, quos ab 
honore depelleret."—Ibid. lib. V I I . 

d " Vel reliquis quibuscumque bene-
ficiis, quodcumque ille, vel fiscus nos-
ter. in ipsis locis tenuisse noscitur. — 
Lib. I . formul. 30. 

e L iv . I I I . tit. 8, sec. 3-
f " Antiquissimo enim tempore sic 

erat in Dominorum potestate connex-
um, ut quando vellent possent auterre 
rem in feudum a se datam; postea vero 
conventum est ut per annum tantum 
firmitatem haberent, deinde statutum 
est ut usque ad vitam fidehs produce-
t e t i . " — " r e u d o r u m , " lib. I . tit. 1. 

g It was a kind of precarious tenure 
which the lord consented or refused to 
renew every year; as Cujas has ob-

S h See the Capitulary of Charlemagne 
in the year 812, arts. 3 and 4. edition ot 
Baluzius, torn. 1. p. 49' : and the fcdict 
of Pistes in the year 864, art. 26, torn, 
ii. p. 186. 

E t habebat unusquisque comes 
Vicarios et Centenarios secum."—Book 
I I . of the Capitularies, art. a8. 

i They were called " compagenses. 



beries c o m m i t t e d in their d i v i s i o n ; this w e f ind in the d e c r e e s 

of t h o s e princes.^ A r e g u l a t i o n of this k i n d is to this v e r y d a y 

observed in E n g l a n d . 

A s the c o u n t s led the f r e e m e n a g a i n s t the e n e m y , the feudal 

lords c o m m a n d e d a l s o the i r vassa ls o r r e a r - v a s s a l s ; and the 

b ishops , a b b o t s , o r their a d v o c a t e s I l i k e w i s e c o m m a n d e d 

theirs.»» 

T h e b i s h o p s w e r e g r e a t l y e m b a r r a s s e d and inconsistent w i t h 

t h e m s e l v e s ; « they r e q u e s t e d C h a r l e m a g n e not t o o b l i g e t h e m 

any l o n g e r to mil i tary s e r v i c e ; and w h e n he g r a n t e d their re-

quest , t h e y c o m p l a i n e d that h e had d e p r i v e d t h e m of the p u b l i c 

es teem ; s o that this p r i n c e w a s o b l i g e d to jus t i fy h is intent ions 

u p o n this head. B e that as it m a y , w h e n t h e y w e r e e x e m p t e d 

f r o m m a r c h i n g a g a i n s t the e n e m y I d o n o t f ind that their v a s -

sals w e r e led by the c o u n t s ; o n the c o n t r a r y , w e see that the 

k i n g s o r the b i s h o p s c h o s e o n e of their feudator ies to c o n d u c t 

them.o 

In a C a p i t u l a r y ot L o u i s the Debonnaire,/" this pr ince dis-

t i n g u i s h e s three sorts of vassa ls , t h o s e b e l o n g i n g to the k i n g , 

t h o s e to the b i s h o p s , a n d t h o s e to the counts . T h e vassals of 

a feudal lord w e r e n o t led a g a i n s t the e n e m y b y the c o u n t , e x -

cept s o m e e m p l o y m e n t in the k i n g ' s h o u s e h o l d h indered t h e 

lord himsel f f r o m c o m m a n d i n g them.g 

B u t w h o is it that led t h e feudal lords i n t o the field? N o 

d o u b t the k i n g himsel f , w h o w a s a l w a y s at the head of his faith-

ful vassals . H e n c e w e c o n s t a n l y find in the C a p i t u l a r i e s a dis-

t inct ion m a d e b e t w e e n the k i n g ' s v a s s a l s and those of the 

bishops.»" S u c h b r a v e and m a g n a n i m o u s pr inces as o u r k i n g s 

did not take the field t o p u t t h e m s e l v e s at the head of an ecc le-

siastic m i l i t i a ; t h e s e w e r e n o t the m e n t h e y c h o s e to c o n q u e r 

o r to die with. 

k P u b l i s h e d in the year 595. art . I. /»The sth Capi tulary of the y e a r 8:9, 
S e e the Capitularies , edi t ion of Balu- art. 27, edition of Baluzius, p. 618. 
zius, o. 20. T h e s e r e g u l a t i o n s were un- q " D e vassis dominic is qui a d h u c 
doubtedly made by a g r e e m e n t . intra casam serviunt et tamen beneficia 

I " A d v o c a t i . " habere noscuntur , statutum est ut qui-
m Capitulary of C h a r l e m a g n e in the c u m q u e ex eis cum domino imperatore 

Sear 812, arts. 1 a n d 5, edi t ion of domi remanserint , vassal los suos casa-

;aluzius, torn. i. p. 490. t o s secum non ret ineant ; sed c u m 
n See the Capi tulary of the y e a r 803, comite , c u j u s pagenses sunt, ire permit-

publ ished at W o r m s , edi t ion of Balu- t a n t . " — S e c o n d Capitulary in the year 
zius, pp. 408 and 410. 812, art. 7, edition of Baluzius , torn. i. 

0 Capi tulary of W o r m s in the y e a r p. 494-
803. edition of Baluzius . p a g e 409; a n d r F i r s t Capitul . of the year 812, art. 5, 
the C o u n c i l in the y e a r 845, under " de hominibus nostris, et e p i s c o p o r u m 
Char les the Bald , " in v e r n o p a l a t i o , " et a b b a t u m qui vel beneficia vel ta ' ia 
rdition of Ba luz ius , torn. ii. p. 17, art. 8. propria h a b e n t , " etc. , edition of Balu-

zius, torn. i. p. 490. 

B u t these lords l i k e w i s e carr ied their vassals and rear-vas-

sals with t h e m , as w e c a n p r o v e by the C a p i t u l a r y in w h i c h 

C h a r l e m a g n e ordains that e v e r y f r e e m a n w h o has f o u r m a n o r s , 

e i ther in his o w n p r o p e r t y o r as a benef ice f rom s o m e b o d y else, 

s h o u l d m a r c h a g a i n s t t h e e n e m y o r f o l l o w his lord.* It is ev i -

dent, that C h a r l e m a g n e m e a n s , that the person w h o had a 

m a n o r of his o w n should m a r c h under the c o u n t and he w h o 

held a benef ice of a lord s h o u l d set out a l o n g with h im. 

A n d y e t the A b b é du B o s pretends,/ that w h e n m e n t i o n is 

m a d e in the Capi tu lar ies of t e n a n t s w h o depended o n a par-

t icular lord , n o others a r e m e a n t than b o n d m e n ; and h e 

g r o u n d s his opin ion on t h e law of the V i s i g o t h s and the prac-

tice of that nat ion. It is m u c h better to rely o n the C a p i t u -

laries t h e m s e l v e s ; that w h i c h I h a v e jus t q u o t e d s a y s e x p r e s s l y 

the c o n t r a r y . T h e t reaty b e t w e e n C h a r l e s the B a l d and h is 

b r o t h e r s not ices a l s o t h o s e f r e e m e n w h o m i g h t c h o o s e to fol-

l o w ei ther a lord o r the k i n g ; and this r e g u l a t i o n is c o n f o r m -

able to a g r e a t m a n y others . 

W e m a y , therefore , c o n c l u d e , that there w e r e three sorts of 
mil i tary serv ices ; that of the k i n g ' s vassals , w h o had o t h e r 
vassals u n d e r t h e m ; that of the b i s h o p s o r of the o t h e r c l e r g y 
and their vassals , and, in fine, that of the c o u n t , w h o c o m -
m a n d e d the f reemen. 

N o t b u t the vassals m i g h t be a l s o s u b j e c t t o the c o u n t ; as 

t h o s e w h o h a v e a part icu lar c o m m a n d are subordinate t o h i m 

w h o is invested with a m o r e g e n e r a l author i ty . 

W e e v e n find that the c o u n t and the k i n g ' s c o m m i s s a r i e s 

m i g h t o b l i g e t h e m to p a y the fine w h e n they had not fulfi l led 

the e n g a g e m e n t s of their fief. In l ike m a n n e r , if the k i n g ' s 

vassals c o m m i t t e d a n y o u t r a g e « they w e r e s u b j e c t to the c o r -

rect ion of the c o u n t , unless t h e y c h o o s e to s u b m i t rather to that 

of the k i n g . 

!8.—Of the double Service 

It w a s a f u n d a m e n t a l pr inciple of the m o n a r c h y that w h o -

s o e v e r w a s s u b j e c t to the mil i tary p o w e r of a n o t h e r person w a s 

s u b j e c t a lso to his civil jur isdict ion. T h u s the C a p i t u l a r y of 

s I n the y e a r 812. chap. 1. edition of / T o m . iii. b o o k V I . chap iv p mo 
Baluzius . p. 490. ut omnis homo liber " E s t a b l i s h m e n t of the F r e n c h V S 
quatuor mansos vestt tos de proprio suo. a r c h v " c n M O n 

sive de a l i c u j u s benef ic io habet, ipse se u Capitulary of the vear 882 art 1 

?um P a .eniore T u o ^ v e r n ' s ..V^E?" edition of cum seniore suo. Baluzius . torn. ii. p. 280. 
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19.—Of Compositions among the barbarous Nations 

S i n c e it is i m p o s s i b l e t o g a i n a n y i n s i g h t into o u r pol i t ical 

l a w unless w e are t h o r o u g h l y a c q u a i n t e d wi th t h e l a w s a n d 

m a n n e r s of the G e r m a n n a t i o n s , I shal l , there fore , p a u s e here 

a w h i l e , in o r d e r t o i n q u i r e i n t o those m a n n e r s a n d laws. 

I t a p p e a r s b y T a c i t u s , t h a t t h e G e r m a n s k n e w o n l y t w o 

capital c r i m e s ; t h e y h a n g e d tra i tors , a n d d r o w n e d c o w a r d s ; 

these w e r e the o n l y p u b l i c c r i m e s a m o n g that p e o p l e . W h e n 

a m a n had i n j u r e d a n o t h e r , t h e re lat ives of the p e r s o n i n j u r e d 

t o o k share in the quarre l , a n d t h e o f f e n c e w a s cance l led b y a 

satisfaction.; ' T h i s s a t i s f a c t i o n w a s m a d e t o the p e r s o n o f -

fended, w h e n c a p a b l e of r e c e i v i n g i t ; o r t o t h e relat ives if t h e y 

h a d been i n j u r e d in c o m m o n , o r if b y t h e decease of the p a r t y 

a g g r i e v e d o r i n j u r e d t h e s a t i s f a c t i o n h a d d e v o l v e d t o t h e m . 

I n t h e m a n n e r m e n t i o n e d b y T a c i t u s , these sat is fact ions w e r e 

m a d e b y t h e m u t u a l a g r e e m e n t of t h e p a r t i e s ; h e n c e in t h e 

c o d e s of t h e b a r b a r o u s n a t i o n s these sat is fact ions are cal led 

c o m p o s i t i o n s . 

T h e l a w of the F r i s i a n s k i s t h e o n l y o n e I find that has left 

t h e p e o p l e in that s i t u a t i o n in w h i c h e v e r y fami ly at v a r i a n c e 

w a s in s o m e m e a s u r e in t h e s t a t e of n a t u r e , a n d in w h i c h b e i n g 

unrestra ined ei ther b y a p o l i t i c a l o r c iv i l l a w t h e y m i g h t g i v e 

f r e e d o m to the ir r e v e n g e t i l l t h e y h a d o b t a i n e d sat is fact ion. 

E v e n this l a w w a s m o d e r a t e d ; a r e g u l a t i o n w a s m a d e I that the 

p e r s o n w h o s e life w a s s o u g h t a f ter s h o u l d be u n m o l e s t e d in 

his o w n h o u s e , as a l s o in g o i n g a n d c o m i n g f r o m c h u r c h a n d 

t h e c o u r t w h e r e c a u s e s w e r e t r ied . 

T h e c o m p i l e r s of t h e S a l i c l a w m cite a n a n c i e n t u s a g e of the 

F r a n k s , b y w h i c h a p e r s o n w h o had d u g a c o r p s e o u t of the 

g r o u n d , in o r d e r t o strip it, s h o u l d be b a n i s h e d f r o m soc ie ty 

till t h e relat ives h a d c o n s e n t e d t o his b e i n g readmit ted . A n d 

as b e f o r e that t i m e strict o r d e r s w e r e issued to e v e r y o n e , e v e n 

t o t h e o f f e n d e r ' s o w n w i f e , n o t t o g i v e h im a m o r s e l of b r e a d , 

o r t o r e c e i v e h i m u n d e r t h e i r roofs , s u c h a p e r s o n w a s in re-

/ " Suscipere tam inimicitias. s e u 
patris, seu propingui, quam amicit ias. 
necesse est: nec implacabiles d u r a n t ; 
luitur enim etiam homicidium c e r t o 
armentorum ac pecorum numero, re-
cipitque satisfactionem universa do-
mus. —Tacitus, " de Moribus Germa-
norum." 

k See this law in the 2d title on mur-
ders; and Vulemar's addition on rob-
beries. 

I " Additio sapientum," tit. i. sec. i. 
m Salic law, tit. 57, sec. 5, tit. 17. 

sec. 2. 

spect t o o thers , a n d o t h e r s in respect t o h i m , in a state of s a v -

a g e r y till a n e n d w a s put t o this state b y a c o m p o s i t i o n . 

T h i s e x c e p t e d , w e find that the s a g e s of the d i f ferent b a r -

b a r o u s n a t i o n s t h o u g h t of d e t e r m i n i n g b y t h e m s e l v e s w h a t 

w o u l d h a v e b e e n t o o l o n g a n d t o o d a n g e r o u s t o e x p e c t f r o m 

the m u t u a l a g r e e m e n t of t h e part ies . T h e y t o o k care to fix 

the v a l u e of the c o m p o s i t i o n w h i c h t h e p a r t y w r o n g e d o r in-

j u r e d w a s t o r e c e i v e . A l l those barbar ian l a w s a r e in this re-

spect m o s t a d m i r a b l y e x a c t ; the severa l cases a r e m i n u t e l y 

d i s t i n g u i s h e d , » t h e c i r c u m s t a n c e s a r e w e i g h e d , t h e l a w s u b -

st i tutes itself in t h e p l a c e of t h e p e r s o n i n j u r e d a n d insists u p o n 

the s a m e sat i s fact ion a s he himsel f w o u l d h a v e d e m a n d e d in 

c o l d b l o o d . 

B y the e s t a b l i s h i n g of those laws, t h e G e r m a n n a t i o n s quit ted 

that s tate of n a t u r e in w h i c h t h e y s e e m e d t o h a v e l ived in T a c i -

tus 's t ime. 

R o t h a r i s dec lares , in the l a w of t h e L o m b a r d s , o that h e h a d 

increased t h e c o m p o s i t i o n s a l l o w e d b y ancient c u s t o m for 

w o u n d s , t o t h e end that t h e w o u n d e d p e r s o n b e i n g fu l ly sat-

isf ied, all enmit ies s h o u l d cease . A n d , indeed, a s the L o m -

bards, f r o m a v e r y p o o r p e o p l e h a d g r o w n rich b y the c o n q u e s t 

of I t a l y , t h e a n c i e n t c o m p o s i t i o n s had b e c o m e f r i v o l o u s , a n d 

r e c o n c i l e m e n t s p r e v e n t e d . I d o not q u e s t i o n but this w a s t h e 

m o t i v e w h i c h o b l i g e d the o t h e r chiefs of the c o n q u e r i n g n a -

t ions to m a k e t h e d i f f e r e n t c o d e s of l a w s n o w e x t a n t . 

T h e pr inc ipal c o m p o s i t i o n w a s t h a t w h i c h the m u r d e r e r p a i d 

t o the re lat ives of t h e d e c e a s e d . T h e d i f f e r e n c e of c o n d i t i o n s 

p r o d u c e d a d i f f e r e n c e in t h e composit ions./ ' T h u s in the law 

of t h e A n g l i , t h e r e w a s a c o m p o s i t i o n of s i x h u n d r e d s o u s for 

the m u r d e r of an a d e l i n g , t w o h u n d r e d for that of a f r e e m a n , 

a n d thirty for k i l l i n g a b o n d m a n . T h e l a r g e n e s s , there fore , of 

the c o m p o s i t i o n for the life of a m a n w a s o n e of his chief 

p r i v i l e g e s ; for bes ides t h e d is t inct ion it m a d e of his p e r s o n , it 

l i k e w i s e es tabl i shed a g r e a t e r secur i ty in his f a v o r a m o n g r u d e 

a n d b o i s t e r o u s nat ions . 

T h i s w e a r e m a d e sensible of b y t h e law of t h e B a v a r i a n s : q 

it g i v e s the n a m e s of t h e B a v a r i a n famil ies w h o r e c e i v e d a 

n T h e Salic laws are admirable in this p See the law of the Angl i , tit. i. sees, 
respect, see especially the titles 3. 4. 5. 2. and 4; ibid. tit. v. sec. 6; the law 
6, and 7, which related to the stealing of the Bavarians, tit. i. chaps. 8 and 9, 
of cattle. and the law of the Frisians, tit. xv. 

o Book I. tit. 7, sec. 15. q Tit . a, chap. x x . 



d o u b l e c o m p o s i t i o n , b e c a u s e t h e y w e r e the first a f ter the A g i l -

o l f i n g s . ' T h e A g i l o l f i n g s w e r e of t h e duca l race , a n d it w a s 

c u s t o m a r y w i t h this n a t i o n t o c h o o s e a d u k e o u t of t h a t f a m i l y ; 

t h e s e had a q u a d r u p l e c o m p o s i t i o n . T h e c o m p o s i t i o n for a 

d u k e e x c e e d e d b y a t h i r d t h a t w h i c h h a d b e e n es tabl i shed for 

t h e A g i l o l f i n g s . " B e c a u s e he is a d u k e , " s a y s t h e law, " a 

g r e a t e r h o n o r is paid t o h i m t h a n to his r e l a t i v e s . " 

A l l these c o m p o s i t i o n s w e r e v a l u e d in m o n e y . B u t as t h o s e 

p e o p l e , espec ia l ly w h e n t h e y l ived in G e r m a n y , h a d v e r y little 

specie , t h e y m i g h t p a y it in catt le , c o r n , m o v a b l e s , a r m s , d o g s , 

h a w k s , lands , etc.* T h e l a w itself f r e q u e n t l y d e t e r m i n e d the 

v a l u e of those t h i n g s ; w h i c h e x p l a i n s h o w it w a s poss ib le for 

t h e m t o h a v e s u c h a n u m b e r of p e c u n i a r y p u n i s h m e n t s with 

s o v e r y little m o n e y . ' 

T h e s e l a w s w e r e , t h e r e f o r e , e m p l o y e d in e x a c t l y d e t e r m i n i n g 

t h e d i f f e r e n c e of w r o n g s , in jur ies , a n d c r i m e s ; t o t h e end that 

e v e r y o n e m i g h t k n o w h o w far he h a d b e e n i n j u r e d o r o f f e n d e d , 

t h e r e p a r a t i o n h e w a s t o r e c e i v e , a n d especia l ly that h e w a s t o 

r e c e i v e n o m o r e . 

I n this l i g h t it is e a s y t o c o n c e i v e , that a p e r s o n w h o had 

t a k e n r e v e n g e a f ter h a v i n g r e c e i v e d sat is fact ion w a s g u i l t y of 

a h e i n o u s c r i m e . T h i s c o n t a i n e d a publ ic a s w e l l a s a pr ivate 

o f f e n c e ; it w a s a c o n t e m p t of the law of i t se l f ; a c r i m e w h i c h 

t h e l e g i s l a t o r s n e v e r f a i l e d t o punish.« 

T h e r e w a s a n o t h e r c r i m e w h i c h a b o v e all o t h e r s w a s c o n -

s idered as d a n g e r o u s , w h e n t h o s e p e o p l e lost s o m e t h i n g of 

the ir spirit of i n d e p e n d e n c e , a n d w h e n the k i n g s e n d e a v o r e d t o 

establ ish a b e t t e r c iv i l a d m i n i s t r a t i o n ; this w a s , t h e r e f u s i n g 

t o g i v e o r t o r e c e i v e satisfaction.*» W e find in t h e d i f ferent 

c o d e s of t h e l a w s of t h e b a r b a r i a n s that the l e g i s l a t o r s w e r e 

p e r e m p t o r y o n th is art ic le .™ I n e f fect , a p e r s o n w h o re fused t o 

r Hozidra, Ozza, Sagana. Habal ingua, sees. 8 and 34; ibid. sec. 38. and the 
Anniena —Ibid . Capitulary of Charlemagne in the year 

j T h u s the law of Ina valued life by 802. chap, xxxi i . , containing an instruc-
a certain sum of money, or by a certain tion given to those whom he sent into 
portion of land.—" L e g e s Xnae regis, the provinces. _ . , , , i r 

titulo de villico regio de priscis Anglo- v See in Gregory of l ours, book V II . 
rum legibus," Cambridge. 1644. chap. . xlvn. . the detail of a process. 

I See the law of the Saxons , which wherein a party loses halt the compost-
makes this same regulation for several tion that had been adjudged to him. 
people, chap, xviii. See also the law for having done justice to himself, m-
of the Ripuarians. tit. 36, sec. i t . the stead of receiving satisfaction, whatever 
law of the Bavarians, tit. 1. sees. 10 and injury he might have afterwards re-
11. " Si aurum non habet, donet aliam ceived. , , _ 
pecuniam, mancipia. terram." etc. w See the law of the Saxons, chap 

« S e e the law of the Lombards , book 111. sec. 4; the law of the Lombards. 
I. tit. 25, sec. 21; ibid, book I . tit. 9, book I. tit. 37, sees. 1 and 2; and the 

rece ive sat is fact ion w a n t e d t o p r e s e r v e his r i g h t of p r o s e c u t i o n ; 

h e w h o re fused t o g i v e it left the r i g h t of p r o s e c u t i o n t o t h e 

p e r s o n i n j u r e d ; a n d this is w h a t the s a g e s h a d r e f o r m e d in the 

inst i tut ions of the G e r m a n s , w h e r e b y p e o p l e w e r e invi ted b u t 

not c o m p e l l e d t o c o m p o s i t i o n s . 

I h a v e j u s t n o w m a d e m e n t i o n of a t e x t of t h e S a l i c law, in 

w h i c h t h e leg is la tor le f t t h e p a r t y o f f e n d e d at l iberty t o rece ive 

o r t o re fuse s a t i s f a c t i o n ; it is t h e l a w b y w h i c h a p e r s o n w h o 

had str ipped a d e a d b o d y w a s e x p e l l e d f r o m soc ie ty till t h e 

relat ives u p o n r e c e i v i n g sat is fact ion pet i t ioned for his b e i n g 

r e a d m i t t e d . * It w a s o w i n g t o t h e respect t h e y h a d f o r sacred 

t h i n g s , that t h e c o m p i l e r s of t h e Sa l ic l a w s did n o t m e d d l e w i t h 

the ancient u s a g e . 

It w o u l d h a v e b e e n a b s o l u t e l y u n j u s t t o g r a n t a c o m p o s i t i o n 

t o t h e re lat ives of a r o b b e r ki l led in t h e act , o r t o t h e re la t ives 

of a w o m a n w h o h a d b e e n repudiated for the c r i m e of a d u l t e r y . 

T h e l a w of the B a v a r i a n s a l l o w e d n o c o m p o s i t i o n s in the l ike 

cases , b u t p u n i s h e d t h e re lat ives w h o s o u g h t revenge.}" 

It is n o rare t h i n g t o meet wi th c o m p o s i t i o n s for i n v o l u n -

t a r y a c t i o n s in t h e c o d e s of t h e l a w s of the b a r b a r i a n s . T h e l a w 

of t h e L o m b a r d s is g e n e r a l l y v e r y p r u d e n t ; it o r d a i n e d z that 

in those c a s e s the c o m p o s i t i o n s s h o u l d be a c c o r d i n g t o the per-

s o n ' s g e n e r o s i t y ; a n d that t h e re lat ives s h o u l d n o l o n g e r be 

p e r m i t t e d t o p u r s u e their r e v e n g e . 

C l o t h a r i u s I I m a d e a v e r y w i s e d e c r e e ; he f o r b a d e t h e p e r -

s o n r o b b e d t o r e c e i v e a n y c landest ine c o m p o s i t i o n , a n d w i t h -

o u t a n o r d e r f r o m the j u d g e . « W e shal l p r e s e n t l y s e e the m o -

t i v e of this l a w . 

20.—Of what was afterwards called the Jurisdiction of the 
Lords 

B e s i d e s t h e c o m p o s i t i o n w h i c h t h e y w e r e o b l i g e d t o p a y t o 

the re lat ives for m u r d e r s o r in jur ies , t h e y w e r e a l s o u n d e r a 

necess i ty of p a y i n g a certa in d u t y w h i c h t h e c o d e s of t h e b a r -

law of the Alemans. tit. 45. sees. 1 and Ripuarians seem to have softened this. 
2. T h i s last law gave leave to the See the 85th title of those laws, 
party injured to right himself upon the y See tne decree of Tassillon, " de 
spot, and in the first transport of pas- pooularibus legibus," arts. 3. 4. 10, 16, 
sion. See also the Capitularies of 19; the law of the Angl i , tit. vii. sec. 4. 
Charlemagne in the year 779. chap. s Book I. tit. ix. sec. 4. 
xxii. , in the year 802, chap, xxxii . , and a " Pactus pro tenore pacis inter 
also that of the year 805. chap. v. Childebertum et Clotarium, anno 593. 

x T h e compilers of the law of the et decretio Clotarii 2 regis, circa an-
num 595." chap. xi. 



barian l a w s cal led fredum.b I intend t o treat of it at l a r g e ; 

and in o r d e r t o g i v e an idea of it, I b e g i n w i t h d e f i n i n g it a s 

a r e c o m p e n s e for the p r o t e c t i o n g r a n t e d a g a i n s t the r i g h t of 

v e n g e a n c e . E v e n to this d a y , fred in the S w e d i s h l a n g u a g e 

s igni f ies peace . 

T h e administrat ion of j u s t i c e a m o n g t h o s e r u d e a n d u n -

pol ished n a t i o n s w a s n o t h i n g m o r e t h a n g r a n t i n g t o the p e r -

son w h o h a d c o m m i t t e d a n o f f e n c e , a p r o t e c t i o n a g a i n s t the 

v e n g e a n c e of the party o f f e n d e d , a n d o b l i g i n g the latter t o a c -

cept of the sat isfact ion d u e t o h i m : i n s o m u c h that a m o n g t h e 

G e r m a n s , contrary to t h e p r a c t i c e of all o t h e r nat ions , j u s t i c e 

w a s adminis tered in o r d e r t o p r o t e c t t h e c r i m i n a l a g a i n s t t h e 

p a r t y in jured. 

T h e c o d e s of the b a r b a r i a n l a w s h a v e g i v e n us the cases in 

w h i c h the freda m i g h t b e d e m a n d e d . W h e n t h e re lat ives 

could not prosecute , t h e y a l l o w e d of n o fredum; and , indeed, 

w h e n there w a s n o p r o s e c u t i o n there c o u l d be n o c o m p o s i t i o n 

for a p r o t e c t i o n aga inst it. T h u s , in t h e law of the L o m b a r d s / 

if a p e r s o n h a p p e n e d t o kil l a f r e e m a n b y a c c i d e n t , he p a i d the 

v a l u e of the m a n ki l led, w i t h o u t t h e fredum; b e c a u s e , a s he had 

ki l led h im involuntar i ly , it w a s not t h e c a s e in w h i c h the rela-

t ives w e r e a l l o w e d the r i g h t of p r o s e c u t i o n . T h u s in the law 

of t h e Ripuar ians ,d w h e n a p e r s o n w a s k i l led wi th a p iece of 

w o o d , o r wi th a n y i n s t r u m e n t m a d e b y m a n , the i n s t r u m e n t 

o r the w o o d w e r e d e e m e d c u l p a b l e , a n d t h e re la t ives se ized 

u p o n t h e m for their o w n u s e , b u t w e r e n o t a l l o w e d t o d e m a n d 

the fredum. 

I n l ike m a n n e r , w h e n a b e a s t h a p p e n e d t o kil l a m a n , t h e 

s a m e l a w established a c o m p o s i t i o n w i t h o u t the fredum, be-

cause t h e relat ives of the d e c e a s e d w e r e not o f f e n d e d . * 

I n fine, it w a s o r d a i n e d b y t h e Sa l ic l a w / that a chi ld w h o 

h a d c o m m i t t e d a fault b e f o r e t h e a g e of t w e l v e s h o u l d p a y t h e 

c o m p o s i t i o n w i t h o u t the fredum: as he w a s not y e t a b l e t o bear 

a r m s he could not be in t h e c a s e in w h i c h t h e party in jured , o r 

his relat ives, had a r ight t o d e m a n d sat is fact ion. 

b W h e n it was not determined by the 
law it was generally the third of what 
was given tor the composition, as ap-
pears in the law of the Ripuarians, 
chap. Ixxxix. , which is explained by 
the third Capitulary of the year 813.— 
Edition of Baluzius, torn. i. p. 512. 

c Book I . tit. 9, sec. 17, édition of 
Lindembrock. 

d Tit . 70. 
e Tit . 46. See also the law of the 

Lombards, book I . chap. xxi . sec. 3. 
L indembrock 's édition. " si caballus 
cum pede," etc. / T i t . 28, sec. 6. 

It w a s t h e c r i m i n a l that p a i d the fredum for the peace a n d 

secur i ty of w h i c h he had b e e n d e p r i v e d b y his c r i m e , a n d 

w h i c h he m i g h t r e c o v e r b y p r o t e c t i o n . B u t a chi ld did not 

lose this s e c u r i t y , he w a s not a m a n ; a n d c o n s e q u e n t l y c o u l d 

not be e x p e l l e d f r o m h u m a n s o c i e t y . 

T h i s fredum w a s a loca l r i g h t in f a v o r of t h e p e r s o n w h o w a s 

j u d g e of t h e d i s t r i c t s Y e t the l a w of t h e R i p u a r i a n s h for-

b a d e h i m t o d e m a n d it h i m s e l f : it o r d a i n e d that t h e p a r t y w h o 

h a d g a i n e d the c a u s e s h o u l d r e c e i v e it a n d c a r r y it t o the e x -

c h e q u e r , t o the e n d that there m i g h t b e a l a s t i n g p e a c e , s a y s 

the l a w a m o n g t h e R i p u a r i a n s . 

T h e g r e a t n e s s of t h e fredum w a s p r o p o r t i o n e d t o t h e d e g r e e 

of p r o t e c t i o n : t h u s the fredum for t h e k i n g ' s p r o t e c t i o n w a s 

g r e a t e r t h a n w h a t w a s g r a n t e d for the p r o t e c t i o n of the c o u n t , 

o r of the o t h e r judges.« 

H e r e I see the o r i g i n of the j u r i s d i c t i o n of the lords . T h e 

fiefs c o m p r i s e d v e r y l a r g e terr i tor ies , as a p p e a r s f r o m a v a s t 

n u m b e r of r e c o r d s . I h a v e a l r e a d y p r o v e d that t h e k i n g s ra ised 

n o t a x e s o n t h e l a n d s b e l o n g i n g t o the d iv is ion of t h e F r a n k s ; 

m u c h less c o u l d t h e y r e s e r v e t o t h e m s e l v e s a n y dut ies o n t h e 

fiefs. T h o s e w h o o b t a i n e d t h e m h a d in this respect a ful l a n d 

per fect e n j o y m e n t , r e a p i n g e v e r y p o s s i b l e e m o l u m e n t f r o m 

t h e m . A n d as o n e of the m o s t c o n s i d e r a b l e e m o l u m e n t s w a s 

the j u s t i c i a r y p r o f i t s {freda),i w h i c h w e r e r e c e i v e d a c c o r d i n g 

t o the u s a g e of the F r a n k s , it f o l l o w e d t h e n c e t h a t t h e p e r s o n 

seized of the fief w a s a lso se ized of the j u r i s d i c t i o n , t h e e x e r -

cise of w h i c h c o n s i s t e d of t h e c o m p o s i t i o n s m a d e t o t h e rela-

t ives , a n d of t h e p r o f i t s a c c r u i n g t o the l o r d ; it w a s n o t h i n g 

m o r e than o r d e r i n g t h e p a y m e n t of the c o m p o s i t i o n s of t h e 

law, a n d d e m a n d i n g t h e lega l fines. W e find b y t h e f o r m u l a r i e s 

c o n t a i n i n g c o n f i r m a t i o n of the p e r p e t u i t y of a fief in f a v o r of a 

feudal lord.fr o r of the p r i v i l e g e s of fiefs in f a v o r of c h u r c h e s , ' 

t h a t the fiefs w e r e p o s s e s s e d of this r i g h t . T h i s a p p e a r s a lso 

g As appears by the decree of Clo-
tharius I I in the year 595, " fredus 
tarnen judici in cujus pago est reser-
vetur ." 

h l i t . 8s-
i " Capitulare incerti anni , " chap, 

lvii., in Baluzius. torn. i. p. 5:5, and it 
is to be observed, that what was called 
" fredum " or " faida." in the monu-
ments of the first race, is known by 
the name of " bannum " in those of 

the second race, as appears from the 
Capitulary " de partibus Saxoniae," in 
the year 789. 

j See the Capitulary of Charlemagne. 
" de vi l l is ," where he ranks these freda 
a m o n g the great revenues of what was 
called " villse," or the k ing 's demesnes. 

k See the 3d, 8th, and 17th formulas, 
book I. of Marculfus. 

I See the 2d, 3d. and 4th formulas of 
Marculfus, book I. 



from an infinite number of charters»« m e n t i o n i n g a prohibi-

tion to the k i n g ' s j u d g e s or of f icers of enter ing upon the ter-

ritory in order to exerc ise a n y act of judicature w h a t s o e v e r , or 

to d e m a n d any judiciary e m o l u m e n t . W h e n the k i n g ' s j u d g e s 

could no l o n g e r m a k e any d e m a n d in a district they never en-

tered i t ; and those to w h o m this district w a s left p e r f o r m e d the 

s a m e funct ions as had been exerc ised before b y the j u d g e s . 

T h e k i n g ' s j u d g e s are forbidden a lso to o b l i g e the part ies 

to g i v e security for their a p p e a r i n g before t h e m ; it b e l o n g e d , 

therefore, to the person w h o h a d received the terr i tory in fief 

t o d e m a n d this security . T h e y ment ion also that the k i n g ' s 

commissar ies shall not insist u p o n b e i n g a c c o m m o d a t e d wi th 

a l o d g i n g ; in effect , they n o l o n g e r exerc ised a n y funct ion in 

those districts. 

T h e administrat ion, therefore , of just ice , both in the old 

and n e w fiefs, w a s a r ight inherent in the v e r y fief itself, a lucra-

t ive r ight w h i c h const i tuted a part of it. F o r this reason it h a d 

been considered at all t imes in this l i g h t ; w h e n c e this m a x i m 

arose, that jur isdict ions are patr imonial in F r a n c e . 

S o m e h a v e t h o u g h t that the jur isdict ions derived their o r i g i n 

f rom the m a n u m i s s i o n s m a d e b y the k i n g s and lords, in f a v o r 

of their b o n d m e n . B u t the G e r m a n nat ions, and those de-

scended from them, are not the only people w h o m a n u m i t t e d 

their b o n d m e n , and yet t h e y are the only people that estab-

lished patr imonial jur isdict ions. Bes ides , w e find b y the 

formular ies of M a r c u l f u s " that there w e r e freemen dependent 

on these jurisdict ions in the earliest t i m e s : the b o n d m e n were , 

therefore, subject to the jur isdict ion, b e c a u s e t h e y were u p o n 

the t e r r i t o r y ; and t h e y did not g i v e rise to the fiefs for h a v i n g 

been a n n e x e d to the fief. 

O t h e r s have t a k e n a shorter c u t ; the lords, say they, and this 

is all they say , usurped the jur isdict ions. B u t are the nat ions 

descended f rom G e r m a n y the only people in the w o r l d that 

usurped the r i g h t s of pr inces ? W e are sufficiently informed b y 

history that several o ther nat ions have e n c r o a c h e d u p o n their 

m See the collections of those char-
ters. especially that at the end of the 

f h volume of the " Historians of 
ranee," published by the Benedictine 

monks. 
n See the 3d, 4th, and 14th of the 

first book, and the Charter of Charle-

magne, in the year 771, in Martene, 
torn. i. Anecdot. collect, n , pracipi-
entes jubemus ut ullus judex publicus 
. . . homines ipsius ecclesiaf et mo-
nasterii ipsius Morbacensis tarn inge-
nuos quam et servos, et qui super 
eorum terras manere," etc. 

sovere igns , and yet w e find no other instance of what w e call 

the jurisdict ion of the lords. T h e or ig in of it is, therefore, to 

be traced in the usages and c u s t o m s of the G e r m a n s . 

W h o e v e r has the curiosity to l o o k into L o y s e a u o wil l be sur-

prised at the manner in which this a u t h o r supposes the lords to 

have proceeded, in order to form and usurp their dif ferent 

jurisdict ions. T h e y must have been the m o s t artful people 

in the w o r l d ; they must have robbed and plundered, not after 

the manner of a military nation, but as the c o u n t r y just ices a n d 

the a t torneys rob one another. T h o s e brave warr iors must be 

said to have formed a general system of polit ics t h r o u g h o u t all 

the provinces of the k ingdom, and in so m a n y other countr ies 

in E u r o p e ; L o y s e a u makes them reason as he himself reasoned 

in his closet. 

O n c e m o r e ; if the jurisdiction w a s not a dependence of the 

fief, h o w c o m e w e everywhere to find, that the service of the 

fief w a s to attend the k i n g or the lord, both in their courts and 

in the army ? P 

21 .—Of the Territorial Jurisdiction of the Churches 

T h e churches acquired very considerable property . W e find 

that o u r k i n g s g a v e them great seigniories , that is, great h e f s ; 

and w e find jurisdictions established at the same t ime in the 

d e m e s n e s of those churches. W h e n c e could so e x t r a o r d i n a r y 

a pr iv i lege derive its or ig in? It must certainly have been in 

the nature of the grant. T h e church land had this pr iv i lege be-

cause it had not been taken f r o m it. A se igniory w a s g i v e n 

to the C h u r c h ; and it was a l lowed to e n j o y the same pr iv i leges 

as if it had been granted to a vassal. It w a s also subjected to 

the same service as it would have paid to the state if it had been 

g iven to a layman, according t o what w e have a lready observed. 

T h e churches had, therefore, the r ight of d e m a n d i n g the p a y -

m e n t of composit ions in their terr i tory, and of insist ing upon 

the fredum; and as those r ights necessari ly implied that of 

h i n d e r i n g the k ing ' s officers from enter ing upon the territory 

to demand these freda and to exerc ise acts of judicature , the 

r ight which ecclesiastics had of adminis ter ing just ice in their 

o •• Treatise of Village Jurisdictions," p See Mons. Ducange on the word 
Loyseau. homimum. 



o w n territory w a s called immunity, in t h e style of the formu-

laries, of the charters, and of the Capitularies.« 

T h e law of the Ripuarians»" forbids the f r e e d o m of the 

churches s to h o l d the assembly for a d m i n i s t e r i n g just ice in any 

other place than in the church where t h e y were manumitted.« 

T h e churches had, therefore, jurisdict ions even o v e r freemen, 

and held their placita in the earliest t imes of the m o n a r c h y . 

I find in the " L i v e s of the Saints," w that C l o v i s g a v e to a cer-

tain h o l y person p o w e r over a district of s i x leagues , and e x -

empted it f rom all manner of jurisdict ion. T h i s , I bel ieve, is 

a falsity, but it is a falsity for a v e r y ancient d a t e ; both the 

truth a n d the fiction contained in that life are in relation to the 

customs and l a w s of those times, a n d it is these c u s t o m s and 

l a w s w e are invest igat ing.^ 

Clothar ius I I orders the bishops o r t h e nobil i ty w h o are pos-

sessed of estates in distant parts, to c h o o s e upon the v e r y spot 

those w h o are to administer justice, o r t o receive the judic iary 

e m o l u m e n t s . ^ 

T h e same prince regulates the j u d i c i a r y p o w e r between the 

ecclesiastic courts and his officers.-*" T n e Capi tu lary of C h a r l e -

m a g n e in the year 802 prescribes t o the b i s h o p s and a b b o t s 

the quali f ications necessary for their of f icers of just ice . A n -

other Capitulary of the same prince inhibits the r o y a l off icers y 

to exerc ise any jurisdict ion over t h o s e w h o are e m p l o y e d in 

cu l t ivat ing church lands, except t h e y entered into that state b y 

fraud, and t o e x e m p t themselves f r o m c o n t r i b u t i n g to the pub-

lic charges.^ T h e bishops a s s e m b l e d at R h e i m s m a d e a decla-

ration that the vassals b e l o n g i n g t o t h e respect ive c h u r c h e s are 

within their immunity .« T h e C a p i t u l a r y of C h a r l e m a g n e in 

the year 806 ordains that the c h u r c h e s should have both cr im-

q See the 3d and 4th formularies of non instituant, nisi de loco qui justitiam 
Marculfus, book I. percipiant et aliis reddant," art. 19. 

r " N e aliubi nisi ad ecclesiam, ubi See also the 12th art. 
relaxati sunt, mallum teneant," tit. x Ib id . art. 5. 
lviii. sec. 1 ; see also sec. 19; Lindem- v I n the law of the Lombards, book 
brock's edition. I I . tit. 44. chap, ii., L indembrock 's 

s " Tabulari is ." edit ion. 
t " Mal lum." s " Servi Aldiones, libellarii antiqui, 
u " Vita St. Germeri, Episcopi Tolo- ve l alii noviter fact i ."—Ibid, 

sani apud Bollandianos 16 Maii ." a L e t t e r in the year 858. art. 7, in 
v See also the life of St. Melanius, the Capitularies, p. 108. Sicut i l l s res 

and that of St. Deicola. et facultates. in quibus vivunt clerici, 
w In the Council of Paris, in the year ita et i l l s sub consecratione immuni-

615. " Episcopi vel potentes. qui in tatis, sunt de quibus debent militare 
aliis possident regionibus. judices vel v a s s a l l i . " 
missos discussores de aliis provinciis 

inal and civil jur isdict ion over those w h o l ive u p o n their lands.fr 

In fine, as the Capi tu lary of Char les the B a l d c d is t inguishes 

between the k i n g ' s jurisdict ion, that of the lords, and that of the 

c h u r c h , I shall say n o t h i n g further u p o n this subject.«* 

22.—That the Jurisdictions were established before the End of 
the Second Race 

It has been pretended that the vassals usurped the jur isdic-

tion in their seigniories , d u r i n g the confus ion of the second 

race. T h o s e w h o c h o o s e rather to form a genera l proposi t ion 

than to e x a m i n e it found it easier to say that the vassals did 

not possess than to d i s c o v e r h o w they c a m e to possess. B u t 

the jur isdict ions d o not o w e their or ig in to u s u r p a t i o n s ; they 

are derived f rom the pr imit ive establ ishment, a n d not f r o m its 

corrupt ion. 

" H e w h o kills a f r e e m a n , " says the law of the B a v a r i a n s , 

" shall p a y a c o m p o s i t i o n to his relatives if he has a n y ; if not , 

he shall pay it to the d u k e , or to the person under w h o s e p r o -

tection he had put himself in his l i fet ime." e I t is wel l k n o w n 

w h a t it w a s to put o n e ' s self under the protect ion of another for 

a benefice. 

" H e w h o had been robbed of his b o n d m a n , " says the law 

of the A l e m a n s , " shall h a v e recourse to the prince to w h o m the 

r o b b e r is s u b j e c t ; to the end that he may obtain a c o m p o s i -

t ion ." f 

" If a centenarius," says the decree of Chi ldebert , " finds a 

r o b b e r in a n o t h e r hundred than his o w n , or in the l imits of o u r 

faithful vassals , and does not drive him out , he shall be answer-

able f o r the robber , or p u r g e himself by o a t h . " g T h e r e was , 

therefore, a d i f ference between the district of the centenarii and 

that of the vassals. 

b It is added to the law of the Ba- et illae sub consecratione immunitatis 
varians, art. 8. See also the 3d art. sunt de quibus debent militare vas-
Lindembrock 's edition, p. 444- " Inv sall i ." etc._ 
primis omnium jubendum est ut habe- e Tit . iii. chap, xii., L indembrock's 
ant ecclesia: earum justitias, et in vita edition, 
illorum qui habitant in ipsis ecclesiis f Tit. 85. 
et post, tam in pecuniis quam et in $ In the year 595. arts. 11 and 12, 
substantiis eorum. edition of the Capitularies by Baluzius, 

c In the year 857, " i n synodo apud p. 19. " Pari conditione convenit ut si 
Carisiacum, art. 4, edition of Baluzius, una centena in alia centena vestigium 
p. 96. . secuta fuerit et invenerit, vel in quibus-

d See the letter written by the bish- cunque fidelium nostrorum terminis 
ops assembled at Rheims, in the year vestigium miserit, et ipsum in aliam 
858, art. 7, in the Capitularies. Baluzius's centenam minime expeliere potuerit, 
edition, p. 108. Sicut illse res et aut convictus reddat latronem, etc. 
facultates, in quibus vivunt clerici, ita 



T h i s decree of Childebert*» expla ins the const i tut ion of 

C l o t h a r i u s of the s a m e y e a r , w h i c h b e i n g g i v e n for the same 

occas ion a n d o n t h e s a m e matter differs only in the t e r m s ; the 

const i tut ion c a l l i n g in truste w h a t by the decree is s ty led in 

terminis fidelium nostrorum. Mess ieurs B i g n o n and D u c a n g e , 

w h o pretend that in truste s ignified another k i n g ' s desmesne , 

are m i s t a k e n in t h e i r conjecture.» 

P e p i n , K i n g of I t a l y , in a constitution that h a d b e e n m a d e 

as wel l for the F r a n k s as for the Lombards ,/ af ter i m p o s i n g 

penalt ies o n the c o u n t s a n d other r o y a l officers for prevar ica-

t ions o r d e l a y s in t h e administrat ion of justice, o r d a i n s that if 

it h a p p e n s that a F r a n k or a L o m b a r d , possessed of a fief, is 

u n w i l l i n g to a d m i n i s t e r j u s t i c e , the j u d g e to w h o s e district he 

b e l o n g s shall s u s p e n d the e x e r c i s e of his fief, and in the m e a n -

t ime, either the j u d g e o r his c o m m i s s a r y shall adminis ter jus-

tice.fe 

It appears b y a C a p i t u l a r y of C h a r l e m a g n e , ' that the k i n g s 

did not l e v y the freda in all places. A n o t h e r C a p i t u l a r y of the 

same p r i n c e s h o w s t h e f e u d a l laws >" and feudal c o u r t to h a v e 

been a lready e s t a b l i s h e d . A n o t h e r of L o u i s the D e b o n n a i r e , 

ordains , that w h e n a p e r s o n possessed of a fief d o e s not a d m i n -

ister j u s t i c e , " o r h i n d e r s it f r o m b e i n g administered, the k i n g ' s 

c o m m i s s a r i e s sha l l l ive in his house at discretion, till just ice b e 

a d m i n i s t e r e d . I shal l l i k e w i s e quote t w o C a p i t u l a r i e s of 

C h a r l e s the B a l d , o n e of the y e a r 8 6 1 ; o where w e find the par-

t icu lar j u r i s d i c t i o n s es tab l i shed, with judges and subordinate 

o f f i c e r s : and t h e o t h e r of the year 864,P where he m a k e s a dis-

h " Si vestigius comprobatur latronis I The third of the year 812, art. 10. 
tamen priesentia nihil longe mulctando; m The second of the year 813, Balu-
aut si persequens latronem suum com- zius's edition. . . 
prehenderit. integram sibi compositi- n Capitulare quintum anni 819. , art. 
onem accipiat. Q u o d si in truste 23. Baluzius s edition, p. 617. Ut 
invenitur, medietatem composit ionis ubicumque missi, aut episcopum, aut 
trustis adquirat, et capitale exigat a abbatem. aut ahum quemlibet honore 
latrone," arts. 2 and 3. przditum ínvenerint, qui justitiam ta-

« See the Glossary on the word cere noluit vel prohibuit, de ipsius rebus 
" trustis." vivant quandiu in eo loco justitias 

Í Inserted in the law of the Lorn- facere debent." , , . . 
bards, book I I . tit. lii. sec. 14. I t is 0 Edictum in Carisiaco in Baluzius, 
the Capitulary of t h e year 793, in Ba- torn. ii. p. 152. unusquisque advocatus 
luzius, p. 544, art. 10. pro omnibus de sua advocatione . . . 

k " E t si torsitan F r a n c u s aut Longo- in conveniente ut cum mimsterialibus 
bardus habens benef ic ium justit iam de sua advocatione quos invenerit con-
facere noluerit. ille judex in c u j u s tra hunc bannum nostrum tecisse 
ministerio fuerit, contradicat illi bene- . . . castiget. i » , i „ . : „ . i . 
ficium suum. interim, dum ipse aut a Edictum Pístense, art. j g . Baluzius s 
missus ejus justitiam faciat ." See also edition, torn. 11. p. 181. bi in hscum 
the same law of the Lombards , book nostrum vel in quamcunque immuni-
I I . tit. 52, sec. 2, w h i c h relates to the tatem aut alicujus potentis potestatem 
Capitulary of Char lemagne of the year vel proprietatem confugerit, etc. 
779. art. at. 

t inct ion b e t w e e n his o w n se ignior ies and those of private per-
sons. 

W e h a v e not the o r i g i n a l g r a n t s of the fiefs, because they were 

establ ished b y the part i t ion w h i c h is k n o w n to have been made 

a m o n g the c o n q u e r o r s . It c a n n o t , therefore, be p r o v e d by 

o r i g i n a l contracts , that the jur i sd ic t ions w e r e at first a n n e x e d 

to the fiefs : but if in the formular ies of the confirmations, o r of 

the translat ions of those fiefs in p e r p e t u i t y , w e find, as a lready 

has b e e n o b s e r v e d , that the jur isdict ion w a s there established ; 

this j u d i c i a r y r ight m u s t certa inly h a v e been inherent in the 

fief and one of its chief pr iv i leges . 

W e h a v e a far g r e a t e r n u m b e r of records that establish the 

patr imonia l jur isdict ion of the c l e r g y in their districts, than 

there are t o p r o v e that of the benef ices o r fiefs of the feudal 

l o r d s ; for w h i c h t w o reasons m a y be ass igned. T h e first, that 

m o s t of the r e c o r d s n o w extant w e r e preserved or col lected by 

the m o n k s , f o r the use of their monaster ies . T h e second, that 

the p a t r i m o n y of the several c h u r c h e s h a v i n g been f o r m e d b y 

part icu lar g r a n t s , and by a kind of d e r o g a t i o n from the order 

establ ished, they w e r e obl iged to h a v e charters granted to 

t h e m ; w h e r e a s the concess ions m a d e to the feudal lords b e i n g 

c o n s e q u e n c e s of the polit ical order , they had no occas ion to 

d e m a n d , and m u c h less to preserve, a part icular charter. N a y 

the k i n g s w e r e o f t e n t i m e s satisfied with m a k i n g a simple de-

l ivery w i t h the sceptre, as appears f rom the " L i f e of St . M a u r . " 

B u t the third f o r m u l a r y of M a r c u l f u s suff iciently p r o v e s that 

the p r i v i l e g e s of i m m u n i t y , and c o n s e q u e n t l y that of jur isd ic-

t ion, w e r e c o m m o n to the c lergy and the laity, since it is m a d e 

for both.? T h e same m a y be said of t h " constitution of C l o -

thar ius I I .r 

23.—General Idea of the Abbé du Bos's Book on the Establish-
ment of the French Monarchy in Gaul 

B e f o r e I finish this b o o k , it wi l l not be improper to wri te a 

few str ictures on the A b b é du B o s ' s per formance , because m y 

not ions are perpetual ly contrary to his ; and if he has hit o n the 

truth I m u s t h a v e missed it. 
q L ib . 1. " M a x i m u m regni nostri r l have already quoted it in the 

augere credimus monimentum. si bene- preceding chapter. " ï p i s c o p i vel p<> 
ficia opportuna locis ecclesiarum aut tentes." v ^ 
cui votueris dicere, benevola delibera-
t icne concedimus." 



T h i s p e r f o r m a n c e has i m p o s e d u p o n a g r e a t m a n y b e c a u s e 

it is p e n n e d wi th a r t ; b e c a u s e t h e p o i n t in q u e s t i o n is c o n -

stant ly s u p p o s e d ; b e c a u s e t h e m o r e it is def ic ient in p r o o f s the 

m o r e it a b o u n d s in p r o b a b i l i t i e s ; a n d , in fine, b e c a u s e a n in-

finite n u m b e r of c o n j e c t u r e s a r e laid d o w n as pr inc ip les , and 

t h e n c e o t h e r c o n j e c t u r e s are i n f e r r e d a s c o n s e q u e n c e s . T h e 

reader f o r g e t s he h a s b e e n d o u b t i n g in o r d e r t o b e g i n t o be l ieve . 

A n d as a p r o d i g i o u s f u n d of e r u d i t i o n is interspersed, not in 

t h e s y s t e m b u t a r o u n d it, t h e m i n d is t a k e n u p w i t h t h e a p p e n d -

a g e s , a n d n e g l e c t s t h e pr inc ipa l . B e s i d e s , s u c h a v a s t m u l t i t u d e 

of researches h a r d l y p e r m i t o n e to i m a g i n e t h a t n o t h i n g has 

b e e n f o u n d ; the l e n g t h of t h e w a y m a k e s us t h i n k that w e h a v e 

a r r i v e d at o u r j o u r n e y ' s end. 

B u t w h e n w e e x a m i n e the m a t t e r t h o r o u g h l y w e find a n im-

m e n s e c o l o s s u s w i t h e a r t h e n f e e t ; a n d it is the e a r t h e n feet 

t h a t render the c o l o s s u s i m m e n s e . I f the A b b é d u B o s ' s sys-

tem h a d b e e n w e l l g r o u n d e d , h e w o u l d not h a v e b e e n o b l i g e d 

t o w r i t e three t e d i o u s v o l u m e s t o p r o v e i t ; he w o u l d h a v e 

f o u n d e v e r y t h i n g w i t h i n his s u b j e c t , a n d w i t h o u t w a n d e r i n g 

o n e v e r y side in quest of w h a t w a s e x t r e m e l y f o r e i g n t o it ; e v e n 

r e a s o n itself w o u l d h a v e u n d e r t a k e n t o r a n g e this in t h e s a m e 

chain w i t h the o t h e r t ruths . O u r h i s t o r y a n d l a w s w o u l d h a v e 

to ld h i m , D o n o t t a k e s o m u c h t r o u b l e , w e shal l b e y o u r 

v o u c h e r s . 

24. The same Subject continued. Reflection on the main Part 
of the System 

T h e A b b é d u B o s e n d e a v o r s b y all m e a n s t o e x p l o d e t h e 

o p i n i o n that t h e F r a n k s m a d e t h e c o n q u e s t of G a u l . A c c o r d -

i n g t o his s y s t e m o u r k i n g s w e r e i n v i t e d b y the p e o p l e , a n d 

o n l y subst i tuted t h e m s e l v e s in t h e p l a c e a n d s u c c e e d e d t o the 

rights of the R o m a n e m p e r o r s . 

T h i s p r e t e n s i o n c a n n o t b e a p p l i e d t o the t i m e w h e n C l o v i s , 

u p o n his e n t e r i n g G a u l , t o o k a n d p l u n d e r e d the t o w n s ; n e i t h e r 

is it appl icable t o t h e p e r i o d w h e n h e defeated S y a g r i u s , the 

R o m a n c o m m a n d e r , a n d c o n q u e r e d t h e c o u n t r y w h i c h he h e l d ; 

it c a n , there fore , b e re ferred o n l y t o t h e p e r i o d w h e n C l o v i s , 

a l r e a d y m a s t e r of a g r e a t p a r t of G a u l b y o p e n force , w a s cal led 

b y t h e c h o i c e a n d a f f e c t i o n of t h e p e o p l e t o the s o v e r e i g n t y 

o v e r t h e rest. A n d it is n o t e n o u g h t h a t C l o v i s w a s r e c e i v e d , h e 

m u s t h a v e b e e n c a l l e d ; t h e A b b é d u B o s m u s t p r o v e that t h e 

p e o p l e c h o s e r a t h e r to l ive u n d e r C l o v i s than u n d e r t h e d o m i n a -

t ion of the R o m a n s o r u n d e r the ir o w n laws. N o w t h e R o -

m a n s b e l o n g i n g t o that part of G a u l not y e t i n v a d e d by the 

b a r b a r i a n s w e r e , a c c o r d i n g t o this a u t h o r , of t w o s o r t s : t h e 

first w e r e of t h e A r m o r i c a n c o n f e d e r a c y , w h o h a d d r i v e n a w a y 

t h e E m p e r o r ' s o f f i cers in o r d e r t o d e f e n d t h e m s e l v e s a g a i n s t 

t h e b a r b a r i a n s , a n d t o be g o v e r n e d b y their o w n l a w s ; the 

s e c o n d w e r e s u b j e c t t o the R o m a n of f icers . N o w , d o e s the 

a b b é p r o d u c e a n y c o n v i n c i n g p r o o f s t h a t the R o m a n s , w h o 

w e r e still s u b j e c t t o the e m p i r e , ca l led in C l o v i s ? N o t o n e . 

D o e s he p r o v e that t h e r e p u b l i c of the A r m o r i c a n s invi ted 

C l o v i s ; o r e v e n c o n c l u d e d a n y t reaty w i t h h im ? N o t at all . 

S o far f r o m b e i n g able t o tell u s t h e fate of th is r e p u b l i c he 

c a n n o t e v e n s o m u c h as p r o v e its e x i s t e n c e ; a n d , n o t w i t h -

s t a n d i n g , he p r e t e n d s t o t race it f r o m the t i m e of H o n o r i u s t o 

t h e c o n q u e s t of C l o v i s , n o t w i t h s t a n d i n g he re lates w i t h m o s t 

a d m i r a b l e e x a c t n e s s all t h e e v e n t s of those t i m e s ; still th is re-

publ ic r e m a i n s invis ib le in a n c i e n t authors . F o r there is a w i d e 

d i f f e r e n c e b e t w e e n p r o v i n g b y a p a s s a g e o f Z o z i m u s s that u n -

der the E m p e r o r H o n o r i u s , t h e c o u n t r y of A r m o r i c a t a n d t h e 

o t h e r p r o v i n c e s of G a u l revo l ted a n d f o r m e d a k i n d of r e p u b l i c , 

a n d s h o w i n g us t h a t n o t w i t h s t a n d i n g t h e d i f f e r e n t pac i f ica-

t ions of G a u l , t h e A r m o r i c a n s f o r m e d a l w a y s a p a r t i c u l a r re-

publ ic , w h i c h c o n t i n u e d till t h e c o n q u e s t of C l o v i s ; a n d y e t 

this is w h a t h e s h o u l d h a v e d e m o n s t r a t e d b y s t r o n g and s u b -

stantial p r o o f s , in o r d e r t o establ ish his s y s t e m . F o r w h e n w e 

b e h o l d a c o n q u e r o r e n t e r i n g a c o u n t r y , a n d s u b d u i n g a g r e a t 

p a r t of it b y f o r c e a n d o p e n v i o l e n c e , and s o o n af ter find the 

w h o l e c o u n t r y s u b d u e d , w i t h o u t a n y m e n t i o n in h i s t o r y of the 

m a n n e r of its b e i n g e f fec ted , w e h a v e suff ic ient r e a s o n t c b e -

l ieve that the a f fa i r ended a s it b e g a n . 

W h e n w e find h e h a s m i s t a k e n this point , it is e a s y t o per-

c e i v e that h i s w h o l e s y s t e m falls to the g r o u n d ; a n d a s o f t e n 

as h e infers a c o n s e q u e n c e f r o m these pr inc ip les that G a u l w a s 

n o t c o n q u e r e d b y the F r a n k s , b u t that the F r a n k s w e r e invi ted 

b y t h e R o m a n s , w e m a y safe ly d e n y it. 

T h i s a u t h o r p r o v e s his pr inc ip le b y t h e R o m a n digni t ies wi th 

s Hist. lib. vi. 
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I " Tot usque tractus Armoricus alia* 
que Galiiarum provincia»."—Ibid. 



w h i c h C l o v i s w a s i n v e s t e d : h e insists t h a t C l o v i s s u c c e e d e d t o 

C h i l d e r i c his f a t h e r in t h e o f f i c e of magister militiœ. B u t t h e s e 

t w o off ices a r e m e r e l y of his o w n creat ion. S t . R e m i g i u s ' s letter 

t o C l o v i s , o n w h i c h h e g r o u n d s h i s o p i n i o n , is o n l y a c o n g r a t u -

lat ion u p o n his a c c e s s i o n t o t h e c r o w n . " W h e n t h e intent of a 

w r i t i n g is s o w e l l k n o w n w h y s h o u l d w e g i v e it a n o t h e r turn ? 

C l o v i s , t o w a r d s t h e e n d of t h e r e i g n , w a s m a d e C o n s u l b y 

the E m p e r o r A n a s t a s i u s : b u t w h a t r i g h t c o u l d h e r e c e i v e f r o m 

a n a u t h o r i t y t h a t lasted o n l y o n e y e a r ? It is v e r y p r o b a b l e , 

s a y s o u r a u t h o r , t h a t in the s a m e d i p l o m a t h e E m p e r o r A n a s -

tasius m a d e C l o v i s P r o c o n s u l . A n d , I s a y , it is v e r y p r o b a b l e 

h e did not. W i t h r e g a r d t o a fact f o r w h i c h t h e r e is n o f o u n d a -

t ion t h e a u t h o r i t y of h i m w h o d e n i e s is e q u a l t o that of h im 

w h o a f f i rms. B u t I h a v e a l s o a r e a s o n f o r d e n y i n g it. G r e g o r y 

of T o u r s , w h o m e n t i o n s the c o n s u l a t e , s a y s n e v e r a w o r d c o n -

c e r n i n g t h e p r o c o n s u l a t e . A n d e v e n th is p r o c o n s u l a t e c o u l d 

h a v e lasted o n l y a b o u t s i x m o n t h s . C l o v i s d i e d a y e a r a n d a 

half a f ter h e w a s c r e a t e d C o n s u l ; a n d w e c a n n o t pretend t o 

m a k e t h e p r o c o n s u l a t e a n h e r e d i t a r y o f f i ce . I n f ine , w h e n the 

c o n s u l a t e , and, if y o u w i l l , t h e p r o c o n s u l a t e , w e r e c o n f e r r e d 

u p o n h i m , he w a s a l r e a d y m a s t e r of t h e m o n a r c h y , a n d all his 

r i g h t s w e r e e s t a b l i s h e d . 

T h e s e c o n d p r o o f a l l e g e d b y t h e A b b é d u B o s is the r e n u n -

ciat ion m a d e b y t h e E m p e r o r J u s t i n i a n , in f a v o r of t h e chi l -

d r e n a n d g r a n d c h i l d r e n of C l o v i s , of all t h e r i g h t s of t h e e m -

pire o v e r G a u l . I c o u l d s a y a g r e a t deal c o n c e r n i n g th is r e n u n -

c ia t ion . W e m a y j u d g e of t h e r e g a r d s h o w n t o it b y the k i n g s 

of the F r a n k s , f r o m t h e m a n n e r in w h i c h t h e y p e r f o r m e d the 

c o n d i t i o n s of it. B e s i d e s , t h e k i n g s of the F r a n k s w e r e m a s t e r s 

a n d p e a c e a b l e s o v e r e i g n s of G a u l ; Just in ian h a d n o t o n e f o o t 

of g r o u n d in that c o u n t r y ; the W e s t e r n E m p i r e h a d b e e n d e -

s t r o y e d a l o n g t i m e b e f o r e , a n d t h e E a s t e r n E m p i r e h a d n o 

r i g h t t o G a u l , b u t as r e p r e s e n t i n g the E m p e r o r of the W e s t . 

T h e s e w e r e r i g h t s u p o n r i g h t s ; t h e m o n a r c h y of t h e F r a n k s 

w a s a l r e a d y f o u n d e d ; t h e r e g u l a t i o n of their e s t a b l i s h m e n t 

was m a d e ; t h e r e c i p r o c a l r i g h t s of t h e p e r s o n s a n d of the dif-

ferent n a t i o n s w h o l ived in the m o n a r c h y w e r e a d m i t t e d , the 

l a w s of each n a t i o n w e r e g i v e n a n d e v e n r e d u c e d t o w r i t i n g . 

u W iL book I I I . chap, xviii . p. 27a 

W h a t , therefore , c o u l d that f o r e i g n r e n u n c i a t i o n avai l t o a g o v -
e r n m e n t a l r e a d y es tabl i shed ? 

W h a t can the a b b é m e a n b y m a k i n g s u c h a p a r a d e of the 

d e c l a m a t i o n s of all t h o s e b i s h o p s , w h o , a m i d s t t h e c o n f u s i o n 

a n d total s u b v e r s i o n of t h e state , e n d e a v o r t o flatter the c o n -

q u e r o r ? W h a t else is i m p l i e d b y flattering b u t the w e a k n e s s 

of h.m w h o is o b l i g e d t o flatter? W h a t d o r h e t o r i c a n d p o e t r v 

p r o v e b u t t h e use of t h o s e v e r y a r t s ? I s it poss ib le t o he lp 

b e i n g surprised at G r e g o r y of T o u r s , w h o , a f t e r m e n t i o n i n g 

the assass inat ions c o m m i t t e d b y C l o v i s , s a y s , that G o d laid 

his enemies e v e r y d a y at his feet, b e c a u s e he w a l k e d in his 

w a y s ? W h o d o u b t s b u t the c l e r g y w e r e g l a d of C l o v i s ' s c o n -

v e r s i o n , a n d that t h e y e v e n r e a p e d g r e a t a d v a n t a g e s f r o m it> 

B u t w h o d o u b t s at t h e s a m e t i m e that t h e p e o p l e e x p e r i e n c e d 

all the miser ies of c o n q u e s t a n d that t h e R o m a n G o v e r n m e n t 

s u b m i t t e d to that of t h e F r a n k s ? T h e F r a n k s w e r e ne i ther 

w i l l i n g n o r able t o m a k e a total c h a n g e ; a n d f e w c o n q u e r o r s 

w e r e e v e r seized wi th s o g r e a t a d e g r e e of m a d n e s s . B u t t o 

r e n d e r all the A b b é d u B o s ' s c o n s e q u e n c e s true, t h e y m u s t 

not o n l y have m a d e n o c h a n g e a m o n g the R o m a n s , but t h e y 

m u s t e v e n have c h a n g e d t h e m s e l v e s . 

I c o u l d undertake t o p r o v e , b y f o l l o w i n g this a u t h o r ' s 

m e t h o d , that t h e G r e e k s n e v e r c o n q u e r e d P e r s i a . ï s h o u l d set 

o u t with m e n t i o n i n g the treat ies w h i c h s o m e of the ir c i t ies c o n -

c l u d e d wi th the P e r s i a n s ; I s h o u l d m e n t i o n t h e G r e e k s w h o 

w e r e in Pers ian pay , as t h e F r a n k s w e r e in the p a y of the R o -

m a n s A n d if A l e x a n d e r e n t e r e d t h e P e r s i a n ter'ritories, b e -

s i e g e d , t o o k , and d e s t r o y e d t h e c i ty of T y r e , it w a s o n l y a p a r -

t icular af fair l ike that of S y a g r i u s . B u t , b e h o l d t h e ' J e w i s h 

pont i f f g o e s forth to m e e t h im. L i s t e n t o the o r a c l e of J u p i t e r 

A m m o n . Reco l lec t h o w h e h a d b e e n p r e d i c t e d at G o r d i u m 

S e e w h a t a n u m b e r of t o w n s c r o w d , a s it w e r e , t o s u b m i t t o 

h i m ; and h o w all the satraps a n d g r a n d e e s c o m e t o p a v h im 

o b e i s a n c e . H e put o n the P e r s i a n d r e s s ; this is C l o v i s ' s con-

su lar r o b e . D o e s not D a r i u s o f f e r h im o n e - h a l f of his k i n g -

d o m ? I s not D a r i u s assass inated l ike a t y r a n t ? D o not t h e 

m o t h e r a n d wi fe of D a r i u s w e e p at the d e a t h of A l e x a n d e r ? 

W ere Q u i n t i u s Curt ius , A r r i a n , o r P l u t a r c h , A l e x a n d e r ' s c o n -

t e m p o r a r i e s ? H a s not the i n v e n t i o n of p r i n t i n g a f f o r d e d us 



g r e a t l i g h t w h i c h t h o s e a u t h o r s w a n t e d ? v S u c h is t h e history 

of the " E s t a b l i s h m e n t of t h e F r e n c h M o n a r c h y in G a u l . " 

25.—Of the French Nobility 

T h e A b b é d u B o s m a i n t a i n s , t h a t at t h e c o m m e n c e m e n t of 

o u r m o n a r c h y there w a s o n l y o n e o r d e r of c i t izens a m o n g t h e 

F r a n k s . T h i s a s s e r t i o n , s o i n j u r i o u s t o t h e n o b l e b l o o d of our 

pr incipal families, is e q u a l l y a f f r o n t i n g t o t h e t h r e e g r e a t h o u s e s 

w h i c h s u c c e s s i v e l y g o v e r n e d this r e a l m . T h e o r i g i n of their 

g r a n d e u r w o u l d n o t , t h e r e f o r e , h a v e b e e n lost in the o b s c u r i t y 

of t ime. H i s t o r y m i g h t point o u t t h e a g e s w h e n t h e y w e r e 

p lebeian f a m i l i e s ; a n d t o m a k e C h i l d e r i c , P e p i n , a n d H u g h 

C a p e t g e n t l e m e n , w e s h o u l d be o b l i g e d t o t race the ir p e d i g r e e 

a m o n g the R o m a n s o r S a x o n s , that is, a m o n g t h e c o n q u e r e d 

nat ions. 

T h i s a u t h o r g r o u n d s his o p i n i o n o n the Sa l ic law.w B y 

that law, h e says, it p l a i n l y a p p e a r s t h a t there w e r e n o t t w o dif-

ferent o r d e r s of c i t i z e n s a m o n g the F r a n k s : it a l l o w e d a c o m -

p o s i t i o n of t w o h u n d r e d sous for t h e m u r d e r of a n y F r a n k 

w h a t s o e v e r \x but a m o n g the R o m a n s it d i s t i n g u i s h e d t h e 

k i n g ' s g u e s t , for w h o s e death it g a v e a c o m p o s i t i o n of three 

h u n d r e d s o u s , f r o m t h e R o m a n p r o p r i e t o r to w h o m it g r a n t e d 

a h u n d r e d , a n d f r o m t h e R o m a n t r i b u t a r y t o w h o m it g a v e o n l y 

a c o m p o s i t i o n of f o r t y - f i v e . A n d as t h e d i f ference of the c o m -

posi t ions f o r m e d t h e p r i n c i p a l d is t inct ion, he c o n c l u d e s that 

there w a s b u t o n e o r d e r of c i t izens a m o n g the F r a n k s , a n d three 

a m o n g t h e R o m a n s . 

I t is a s t o n i s h i n g t h a t h i s v e r y m i s t a k e did not set h im r i g h t . 

A n d , i n d e e d , it w o u l d h a v e b e e n v e r y e x t r a o r d i n a r y that t h e 

R o m a n nobi l i ty w h o l i v e d u n d e r t h e d o m i n a t i o n of the F r a n k s 

s h o u l d h a v e had a l a r g e r c o m p o s i t i o n , a n d b e e n p e r s o n s of 

m u c h g r e a t e r i m p o r t a n c e than the m o s t i l lustr ious a m o n g the 

F r a n k s , and their g r e a t e s t g e n e r a l s . W h a t p r o b a b i l i t y is there , 

that the c o n q u e r i n g n a t i o n s h o u l d h a v e so little respect for 

themselves , and s o g r e a t a r e g a r d for t h e c o n q u e r e d p e o p l e ? 

Bes ides , o u r a u t h o r q u o t e s t h e l a w s of o t h e r b a r b a r o u s n a t i o n s 

w h i c h p r o v e that t h e y h a d d i f ferent o r d e r s of c i t izens. N o w it 

v See the preliminary d i s c o u r s e of the x He cites the 44th title of this law. 
A b b é du Bos. and the law of the Ripuarians, tits. 7 

•w See the " Establ ishment of the and 36. 
French Monarchy," vol. iii. b o o k V I . 
chap. iv. p. 304. 

w o u l d be a matter of a s t o n i s h m e n t that this g e n e r a l ru le should 

h a v e fa i led o n l y a m o n g the F r a n k s . H e n c e he o u g h t t o h a v e 

conc luded ei ther that he did not r i g h t l y u n d e r s t a n d or t h a t he 

misappl ied the p a s s a g e s o f the S a l i c l a w , w h i c h is actual ly the 

case. 

U p o n o p e n i n g this l a w , w e find that the composi t ion f o r the 

death o f a n a n t r u s t i o n ^ t h a t is, o f the k i n g ' s vassa l , w a s s i x 

h u n d r e d sous ; a n d that f o r the d e a t h of a R o m a n , w h o w a s the 

k i n g ' s g u e s t , w a s o n l y three h u n d r e d s W e find there l i k e w i s e 

that the c o m p o s i t i o n a f o r t h e death of a n o r d i n a r y F r a n k w a s 

t w o h u n d r e d sous ; b a n d f o r the d e a t h o f an o r d i n a r y R o m a n , 

w a s o n l y one hundred.* F o r the death of a R o m a n t r i b u t a r y 

w h o w a s a k i n d o f b o n d m a n o r f r e e d - m a n , they p a i d a c o m p o s i -

tion o f f o r t y - f i v e sous : but I shal l t a k e n o not ice o f this, a n y 

m o r e than o f t h e composi t ion f o r the m u r d e r of a F r a n k b o n d -

m a n o r of a F r a n k f r e e d - m a n , b e c a u s e th is third o r d e r of per-

sons is o u t of t h e quest ion. 

W h a t does o u r a u t h o r d o ? H e is qui te silent w i t h respect 

t o t h e first o r d e r of p e r s o n s a m o n g the F r a n k s , that is the a r -

ticle r e l a t i n g t o the a n t r u s t i o n s ; a n d a f t e r w a r d s u p o n c o m p a r -

i n g t h e o r d i n a r y F r a n k , for w h o s e death t h e y p a i d a c o m p o s i -

tion of t w o h u n d r e d sous, w i t h t h o s e w h o m he d i s t i n g u i s h e s 

u n d e r three o r d e r s a m o n g t h e R o m a n s , a n d f o r w h o s e death 

t h e y paid d i f ferent c o m p o s i t i o n s , h e finds that t h e r e w a s o n l y 

o n e o r d e r of c i t i zens a m o n g t h e F r a n k s , a n d that there w e r e 

three a m o n g t h e R o m a n s . 

A s the a b b é is of o p i n i o n that there w a s o n l y o n e o r d e r of 

c i t izens a m o n g the F r a n k s , it w o u l d h a v e b e e n l u c k y for h i m 

that there h a d b e e n o n l y o n e o r d e r a lso a m o n g t h e B u r g u n -

dians, b e c a u s e the ir k i n g d o m const i tuted o n e of t h e pr inc ipal 

b r a n c h e s of o u r m o n a r c h y . B u t in their c o d e s w e find t h r e e 

s o r t s of c o m p o s i t i o n s , o n e for the B u r g u n d i a n s o r R o m a n 

nobi l i ty , t h e o t h e r for t h e B u r g u n d i a n s o r R o m a n s of a m i d -

d l i n g c o n d i t i o n , a n d t h e third for t h o s e of a l o w e r r a n k in both 

nations.* H e h a s not q u o t e d this law. 

y Qui in truste dominicâ est ," tit. 

& sec. 4. and this relates to the 13th 
mulary of Marculfus, " de regis 

Antrust ione." See also the title 66, of 
the Salic law. sees. 3 and 4. and the 
title 74; and the law of the Ripuarians, 
tit. 11. and the Capitulary of Charles 
the Bald, " apud Carisiacum," in the 
year 877, chap. x x . 

* Salic law, t i t 44, sec. 6. 
a Ibid., sec. 4. 
b Ibid.. sec5. 1-7. 
c Ibid., sec. 15. 
d Ibid., sec. 7. 
r " Si _ quis, quolibet casu, dentem 

optimati Burgundioni vel Romano 
nobili excusserit, solidos viginti quin-



It is v e r y e x t r a o r d i n a r y t o see in w h a t m a n n e r h e e v a d e s 

those p a s s a g e s w h i c h p r e s s h i m hard o n all s ides.f If y o u 

s p e a k t o h i m of t h e g r a n d e e s , lords , a n d the n o b i l i t y , these , he 

s a y s , a r e m e r e d is t inct ions of respect , a n d not of o r d e r ; t h e y 

a r e t h i n g s of c o u r t e s y , a n d n o t lega l p r i v i l e g e s ; o r e lse, he 

says , t h o s e p e o p l e b e l o n g e d t o t h e k i n g ' s c o u n c i l ; n a y , they 

p o s s i b l y m i g h t be R o m a n s : b u t still t h e r e w a s o n l y o n e o r d e r 

of c i t i z e n s a m o n g t h e F r a n k s . O n the o t h e r h a n d , if y o u s p e a k 

t o h i m of s o m e F r a n k s of a n infer ior rank,g he s a y s t h e y are 

b o n d m e n ; a n d t h u s h e interprets the d e c r e e of C h i l d e b e r t . 

B u t I m u s t s top here a l itt le, to inquire f u r t h e r into this decree . 

O u r a u t h o r h a s r e n d e r e d it f a m o u s b y a v a i l i n g h imsel f of it in 

o r d e r t o p r o v e t w o t h i n g s : the o n e t h a t all t h e c o m p o s i t i o n s 

w e m e e t w i t h in t h e l a w s of the b a r b a r i a n s w e r e o n l y c iv i l f ines 

a d d e d t o c o r p o r a l p u n i s h m e n t s , w h i c h ent i re ly s u b v e r t s all t h e 

a n c i e n t r e c o r d s ; h t h e o t h e r , that all f r e e m e n w e r e j u d g e d di-

r e c t l y a n d i m m e d i a t e l y b y t h e king,« w h i c h is c o n t r a d i c t e d b y 

a n inf in i te n u m b e r of p a s s a g e s a n d a u t h o r i t i e s i n f o r m i n g us of 

t h e j u d i c i a r y o r d e r of t h o s e t imes . ; 

T h i s d e c r e e , w h i c h w a s m a d e in a n a s s e m b l y of t h e nat ion,k 

s a y s , t h a t if t h e j u d g e finds a n o t o r i o u s r o b b e r , he m u s t c o m -

m a n d h i m t o be t ied, in o r d e r t o be carr ied b e f o r e t h e k i n g , 

si Francus fuerit; but if he is a weaker person (debilior persona), 
he s h a l l b e h a n g e d o n t h e spot . A c c o r d i n g t o t h e A b b é d u 

Bos, Francus is a freeman, debilior persona is a bondman. I 
shal l d e f e r e n t e r i n g for a m o m e n t i n t o t h e s i g n i f i c a t i o n of t h e 

w o r d Francus, a n d b e g i n wi th e x a m i n i n g w h a t c a n be u n d e r -

s t o o d b y t h e s e w o r d s , " a w e a k e r p e r s o n . " I n all l a n g u a g e s 

w h a t s o e v e r , e v e r y c o m p a r i s o n n e c e s s a r i l y s u p p o s e s three 

t e r m s , t h e g r e a t e s t , t h e less d e g r e e , a n d t h e least . If n o n e w e r e 

here m e a n t b u t f r e e m e n a n d b o n d m e n , t h e y w o u l d h a v e said 

" a b o n d m a n , " a n d n o t " a m a n of less p o w e r . " T h e r e f o r e , 

que cogatur exsolvere; de mediocribus 
person is ingenuis, tam Burgundionibus 
quam Romanis, si dens excussus fuerit, 
decern solidis componatur; de inferiori-
bus personis, quinque solidis," arts, i , 
2, and 3, of tit. 26, of the law of the 
Bureunaians. 

f Establishment of the French Mon-
archy," vol. 3, book V I . chaps, iv. 
and v. 

SIbid. vol. 3. chap. v. pp. 319 and 320. 

Ibid. vol. 3, book V I . chap. iv. pp. 
307 and 308. 

«Ibid . p. 309, and in the fol lowing 
chapter, pp. 319 and 320. 

j See the 28th book of this work, 
chap. 28; and the 31st book. chap. 8. 

k " I taque colonia convenit et ita 
bannivimus, ut unusquisque_ judex, 
criminosum latronem ut audierit. ad 
casam suam ambulet et ipsum ligare 
faciat; ita ut si Francus fuerit. ad 
nostram prssent iam dirigatur; et si 
debilior persona fuerit. in loeo penda-
t u r . " — Capitulary, of Baluzius's edition 
torn. i. p. 19. 

debilior persona d o e s not s i g n i f y a b o n d m a n , b u t a p e r s o n of a 

super ior c o n d i t i o n t o a b o n d m a n . U p o n this s u p p o s i t i o n , 

Francus c a n n o t m e a n a f r e e m a n , b u t a p o w e r f u l m a n ; a n d this 

w o r d is t a k e n h e r e in that a c c e p t a t i o n , b e c a u s e a m o n g the 

F r a n k s t h e r e w e r e a l w a y s m e n w h o h a d g r e a t e r p o w e r than 

others in t h e state , a n d it w a s m o r e di f f icul t for t h e j u d g e o r 

count t o c h a s t i s e t h e m . T h i s c o n s t r u c t i o n a g r e e s v e r y w e l l 

with m a n y C a p i t u l a r i e s I w h e r e w e find the c a s e s in w h i c h t h e 

cr iminals w e r e t o be carr ied b e f o r e the k i n g , a n d those in w h i c h 

it w a s o t h e r w i s e . 

I t is m e n t i o n e d in the " L i f e of L o u i s t h e D e b o n n a i r e , " m 

writ ten b y T e g a n , t h a t t h e b i s h o p s w e r e the pr inc ipal c a u s e of 

the h u m i l i a t i o n of that E m p e r o r , especia l ly t h o s e w h o h a d b e e n 

b o n d m e n a n d s u c h a s w e r e b o r n a m o n g the b a r b a r i a n s . T e g a n 

thus a d d r e s s e s H e b o , w h o m this p r i n c e h a d d r a w n f r o m the 

state of s e r v i t u d e , a n d m a d e A r c h b i s h o p of R l i e i m s : " W h a t 

r e c o m p e n s e did t h e E m p e r o r r e c e i v e f r o m y o u for s o m a n y 

benef i ts? H e m a d e y o u a f r e e m a n , but did not e n n o b l e y o u , 

b e c a u s e h e c o u l d not g i v e y o u nobi l i ty a f ter h a v i n g g i v e n y o u 

y o u r l i b e r t y . " « 

T h i s p a s s a g e w h i c h p r o v e s so s t r o n g l y the t w o o r d e r s of 

c it izens d o e s not at all c o n f o u n d the A b b é d u B o s . H e a n s w e r s 

thus : 0 " T h e m e a n i n g of this p a s s a g e is not that L o u i s the 

D e b o n n a i r e , w a s i n c a p a b l e of i n t r o d u c i n g H e b o into t h e o r d e r 

of t h e nobi l i ty . H e b o , a s A r c h b i s h o p of R h e i m s , m u s t h a v e 

been of t h e first o r d e r , s u p e r i o r t o that of the n o b i l i t y . " I l e a v e 

the r e a d e r t o j u d g e w h e t h e r this be not the m e a n i n g of that 

p a s s a g e ; I l e a v e h i m t o j u d g e w h e t h e r there be a n y q u e s t i o n 

here c o n c e r n i n g a p r e c e d e n c e of the c l e r g y o v e r t h e n o b i l i t y . 

" T h i s p a s s a g e p r o v e s o n l y , " c o n t i n u e s t h e s a m e writer,/» " that 

the f r e e - b o r n s u b j e c t s w e r e qual i f ied as n o b l e m e n ; in the c o m -

m o n a c c e p t a t i o n , n o b l e m e n a n d m e n w h o a r e f r e e - b o r n h a v e 

for this l o n g t i m e s i g n i f i e d the s a m e t h i n g . " W h a t ! b e c a u s e 

s o m e of o u r b u r g h e r s h a v e late ly a s s u m e d t h e qual i ty of n o b l e -

men, shal l a p a s s a g e of t h e " L i f e of L o u i s the D e b o n n a i r e " be 

applied t o this sor t of p e o p l e ? " A n d , p e r h a p s , " c o n t i n u e s he 

/ See the 28th book of this work, 
chap. 28; and the 31st book, chap. 8. 

m Chaps, xliii. and xliv. 
n " O aualem remunerationem reddi-

disti eil fecit te liberum, non nobilem. 

quod impossibile est post l ibertatem." 
—Ibid. 

o " Establishment of the French Mon-
archy," vol. 3, book V I . chap. ir. p. 
316. 

p Ibid. p. 316. 



still,? " H e b o h a d n o t b e e n a b o n d m a n a m o n g the F r a n k s , b u t 

a m o n g the S a x o n s , o r s o m e o t h e r G e r m a n n a t i o n , w h e r e t h e 

p e o p l e w e r e d i v i d e d into severa l o r d e r s . " T h e n , b e c a u s e of t h e 

A b b é d u B o s ' s " p e r h a p s , " t h e r e m u s t h a v e b e e n n o nobi l i ty 

a m o n g the n a t i o n of the F r a n k s . B u t he n e v e r a p p l i e d a " per-

h a p s " s o b a d l y . W e h a v e seen that T e g a n d i s t i n g u i s h e s t h e 

b i s h o p s / w h o h a d o p p o s e d L o u i s t h e D e b o n n a i r e , s o m e of 

w h o m h a d b e e n b o n d m e n , a n d o t h e r s of a b a r b a r o u s nat ion . 

H e b o b e l o n g e d t o t h e f o r m e r a n d not t o the latter. B e s i d e s , I 

d o not see h o w a b o n d m a n , s u c h a s H e b o , c a n be sa id t o h a v e 

b e e n a S a x o n o r a G e r m a n ; a b o n d m a n h a s n o f a m i l y , a n d 

c o n s e q u e n t l y n o nat ion . L o u i s the D e b o n n a i r e m a n u m i t t e d 

H e b o ; a n d a s b o n d m e n a f t e r their m a n u m i s s i o n e m b r a c e d the 

l a w of the ir m a s t e r , H e b o h a d b e c o m e a F r a n k , a n d n o t a 

S a x o n or G e r m a n . 

I have b e e n h i t h e r t o a c t i n g o f f e n s i v e l y ; it is n o w t i m e t o de-

f e n d m y s e l f . I t wi l l b e o b j e c t e d t o m e , that , i n d e e d , the b o d y 

of the a n t r u s t i o n s f o r m e d a dist inct o r d e r in t h e state f r o m 

that of t h e f r e e m e n ; but a s the fiefs w e r e at first precar ious , 

a n d a f t e r w a r d s f o r l i fe , th is could not f o r m a nobleness of d e -

scent, s ince t h e p r i v i l e g e s w e r e not a n n e x e d t o an h e r e d i t a r y 

fief. T h i s is t h e o b j e c t i o n w h i c h i n d u c e d M . de V a l o i s t o think 

that there w a s o n l y one o r d e r of c i t izens a m o n g the F r a n k s ; a n 

opinion w h i c h the A b b é d u B o s has b o r r o w e d o f h i m , a n d 

w h i c h he h a s a b s o l u t e l y spoi led w i t h so m a n y b a d a r g u m e n t s . 

B e that a s it m a y , it is not the A b b é d u B o s that c o u l d m a k e 

this o b j e c t i o n . F o r a f t e r h a v i n g g i v e n three o r d e r s of R o m a n 

nobil i ty , a n d t h e qual i ty of the k i n g ' s g u e s t f o r the first, he 

could not p r e t e n d t o say that this title w a s a g r e a t e r m a r k of 

a noble d e s c e n t than that of antrust ion . B u t I m u s t g i v e a 

direct a n s w e r . T h e a n t r u s t i o n s o r t r u s t y m e n w e r e not s u c h 

because t h e y w e r e possessed of a fief, but that t h e y h a d a fief 

g i v e n t h e m b e c a u s e t h e y w e r e a n t r u s t i o n s or t r u s t y men. T h e 

reader m a y p l e a s e t o recol lect w h a t h a s been said in the b e g i n -

n i n g of th is b o o k . T h e y h a d not at that t ime, a s they had a f t e r -

w a r d s , t h e s a m e fief: but if t h e y h a d n o t that t h e y h a d a n -

other, b e c a u s e the fiefs w e r e g i v e n at the ir b ir th , a n d b e c a u s e 

g " Establishment of the French Mon 
archy," vol. 3, book VI . chap. IV. p. 316. 

r " Omnes episcopi molesti fuerunt 
Ludovico, et maxime ii quos e servili 

conditione honoratos habebat, cum his 
qui ex barbaris nationibus ad hoc fastidi-
um perducti sunt."—" Degestís Ludovici 
Pii," cap. xliii. and xliv. 

t h e y w e r e o f t e n g r a n t e d in the a s s e m b l i e s of t h e nat ion, and, 

in fine, b e c a u s e a s it w a s t h e interest of the n o b i l i t y t o r e c e i v e 

t h e m it w a s l i k e w i s e t h e k i n g ' s interest t o g r a n t t h e m . T h e s e 

famil ies w e r e d i s t i n g u i s h e d b y the ir d i g n i t y of t r u s t y men. a n d 

b y t h e p r i v i l e g e of b e i n g qual i f ied t o s w e a r a l l e g i a n c e for a fief. 

In the f o l l o w i n g b o o k * I shal l d e m o n s t r a t e h o w f r o m t h e c ir-

c u m s t a n c e s of t h e t i m e there w e r e f r e e m e n w h o w e r e p e r m i t t e d 

to e n j o y this g r e a t p r i v i l e g e , a n d c o n s e q u e n t l y t o enter into the 

o r d e r of nobi l i ty . T h i s w a s not t h e case at the t i m e of G o n -

t r a m , a n d his n e p h e w C h i l d e b e r t ; b u t s o it w a s at the t i m e of 

C h a r l e m a g n e . B u t t h o u g h in that p r i n c e ' s r e i g n the f r e e m e n 

w e r e not i n c a p a b l e of p o s s e s s i n g fiefs., y e t it a p p e a r s , b y t h e 

a b o v e - c i t e d p a s s a g e of T e g a n , that the e m a n c i p a t e d ser fs w e r e 

a b s o l u t e l y e x c l u d e d . W i l l t h e A b b é d u B o s , w h o carr ies us t o 

T u r k e y t o g i v e us an idea of t h e a n c i e n t F r e n c h n o b i l i t y ; « 

wi l l h e , I s a y , p r e t e n d that t h e y e v e r c o m p l a i n e d a m o n g t h e 

T u r k s of t h e e l e v a t i o n of p e o p l e of l o w bir th t o t h e h o n o r s a n d 

d i g n i t i e s of the state , a s t h e y c o m p l a i n e d u n d e r L o u i s the D e -

b o n n a i r e a n d C h a r l e s t h e B a l d ? T h e r e w a s n o c o m p l a i n t of 

that k i n d u n d e r C h a r l e m a g n e , b e c a u s e th is p r i n c e a l w a y s dis-

t i n g u i s h e d the a n c i e n t f r o m t h e n e w f a m i l i e s ; w h i c h L o u i s 

t h e D e b o n n a i r e a n d C h a r l e s t h e B a l d did n o t . 

T h e p u b l i c s h o u l d n o t f o r g e t t h e o b l i g a t i o n it o w e s t o t h e 

A b b é d u B o s for several e x c e l l e n t p e r f o r m a n c e s . I t is b y 

these w o r k s , a n d not b y his h i s t o r y of the e s t a b l i s h m e n t of t h e 

F r e n c h m o n a r c h y , w e o u g h t t o j u d g e of his meri t . H e c o m -

mit ted v e r y g r e a t m i s t a k e s , b e c a u s e he h a d m o r e in v i e w t h e 

C o u n t of B o u l a i n v i l l i e r s ' s w o r k than his o w n s u b j e c t . 

F r o m all these s t r ic tures I shall d r a w o n l y o n e r e f l e c t i o n : 

if s o g r e a t a m a n w a s m i s t a k e n h o w c a u t i o u s l y o u g h t I t o tread ! 

s Chap. 23. archy," voL 3, book V I . chap. I». p 
I " Establishment of the French M o » 302. 



B O O K XXXI 

T H E O R Y O F T H E F E U D A L L A W S A M O N G T H E 

F R A N K S , I N T H E R E L A T I O N T H E Y B E A R T O 

T H E R E V O L U T I O N S O F T H E I R M O N A R C H Y 

i.—Changes in the Offices and in the Fiefs 

TH E c o u n t s at first w e r e s e n t i n t o t h e i r d is tr ic ts o n l y f o r 

a y e a r ; b u t t h e y s o o n p u r c h a s e d t h e c o n t i n u a t i o n of 

t h e i r of f ices . O f t h i s w e h a v e a n e x a m p l e in t h e r e i g n 

of C l o v i s ' s g r a n d c h i l d r e n . A p e r s o n n a m e d P e o n i u s w a s c o u n t 

in t h e c i ty of A u x e r r e ; a h e sent h is son M u m m o l u s w i t h m o n e y 

t o G o n t r a m , t o p r e v a i l u p o n h i m t o c o n t i n u e h i m i n his e m -

p l o y m e n t ; t h e s o n g a v e t h e m o n e y f o r h i m s e l f , a n d o b t a i n e d 

t h e f a t h e r ' s p l a c e . T h e k i n g s h a d a l r e a d y b e g u n t o s p o i l their 

o w n f a v o r s . 

T h o u g h b y t h e l a w s o f t h e k i n g d o m t h e fiefs w e r e p r e c a r i o u s , 

y e t t h e y w e r e n e i t h e r g i v e n n o r t a k e n a w a y in a c a p r i c i o u s a n d 

a r b i t r a r y m a n n e r ; n a y , t h e y w e r e g e n e r a l l y o n e of t h e p r i n -

c ipa l s u b j e c t s d e b a t e d in t h e n a t i o n a l a s s e m b l i e s . I t is n a t u r a l , 

h o w e v e r , t o i m a g i n e t h a t c o r r u p t i o n c r e p t i n t o this a s w e l l a s 

t h e o t h e r c a s e ; a n d t h a t t h e p o s s e s s i o n of t h e fiefs, l ike t h a t 

of t h e c o u n t i e s , w a s c o n t i n u e d f o r m o n e y . 

I shal l s h o w in t h e c o u r s e of this book,*» that , i n d e p e n d e n t l y 

of t h e g r a n t s w h i c h t h e p r i n c e s m a d e f o r a c e r t a i n t i m e , t h e r e 

w e r e o t h e r s in p e r p e t u i t y . T h e c o u r t w a n t e d t o r e v o k e t h e 

f o r m e r g r a n t s ; this o c c a s i o n e d a g e n e r a l d i s c o n t e n t in t h e 

n a t i o n , a n d w a s s o o n f o l l o w e d b y that f a m o u s r e v o l u t i o n i n 

F r e n c h h i s t o r y , w h o s e first e p o c h w a s t h e a m a z i n g s p e c t a c l e 

of t h e e x e c u t i o n of B r u n e h a u t . 

T h a t this q u e e n , w h o w a s d a u g h t e r , s ister , a n d m o t h e r o f 

s o m a n y k i n g s , a q u e e n t o t h i s v e r y d a y c e l e b r a t e d f o r p u b l i c 

m o n u m e n t s w o r t h y o f a R o m a n aedile o r p r o c o n s u l , b o r n w i t h 

a Gregory of Tours, book I V . chap. xlii. b Chap. 7. 
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an a d m i r a b l e g e n i u s f o r a f f a i r s , a n d e n d o w e d w i t h q u a l i t i e s s o 

l o n g r e s p e c t e d , s h o u l d see herself of a s u d d e n e x p o s e d t o s o 

s l o w , s o i g n o m i n i o u s a n d crue l a t o r t u r e / b y a k i n g w h o s e 

a u t h o r i t y w a s b u t i n d i f f e r e n t l y e s t a b l i s h e d in t h e nation,d 

w o u l d a p p e a r v e r y e x t r a o r d i n a r y , h a d she n o t i n c u r r e d t h a t 

n a t i o n ' s d i s p l e a s u r e for s o m e p a r t i c u l a r c a u s e . C l o t h a r i u s re-

p r o a c h e d h e r w i t h t h e m u r d e r of ten k i n g s ; b u t t w o of t h e m 

he h a d p u t t o d e a t h h i m s e l f ; the d e a t h of s o m e of the o t h e r s 

w a s o w i n g t o c h a n c e , o r t o t h e v i l l a i n y of a n o t h e r q u e e n ; « 

a n d a nat ion t h a t h a d p e r m i t t e d F r e d e g o n d a t o die in h e r b e d / 

that had e v e n o p p o s e d t h e p u n i s h m e n t o f h e r flagitious c r i m e s , 

o u g h t t o h a v e b e e n v e r y d i f f e r e n t w i t h respect t o t h o s e o f 

B r u n e h a u t . 

S h e w a s p u t u p o n a c a m e l , a n d led i g n o m i n i o u s l y t h r o u g h 

t h e a r m y ; a cer ta in s i g n that she h a d g i v e n g r e a t o f f e n c e t o 

t h o s e t r o o p s . F r e d e g a r i u s re lates , that P r o t a r i u s , g B r u n e -

h a u t ' s f a v o r i t e , s t r i p p e d t h e l o r d s of their p r o p e r t y , and filled 

the e x c h e q u e r w i t h the p l u n d e r ; t h a t he h u m b l e d the n o b i l -

i ty , a n d that n o p e r s o n c o u l d b e s u r e o f c o n t i n u i n g in a n y o f f i c e 

o r e m p l o y m e n t . T h e a r m y c o n s p i r e d a g a i n s t h i m , a n d h e w a s 

s t a b b e d in h is t e n t ; b u t B r u n e h a u t e i ther b y r e v e n g i n g his 

d e a t h , o r b y p u r s u i n g t h e s a m e plan,/» b e c a m e e v e r y d a y m o r e 

o d i o u s t o t h e nation.» 

C l o t h a r i u s , a m b i t i o u s o f r e i g n i n g a l o n e , i n f l a m e d m o r e o v e r 

w i t h the m o s t f u r i o u s r e v e n g e , a n d s u r e of p e r i s h i n g if B r u n e -

h a u t ' s c h i l d r e n g o t t h e u p p e r h a n d , e n t e r e d i n t o a c o n s p i r a c y 

a g a i n s t h i m s e l f ; a n d w h e t h e r it w a s o w i n g t o i g n o r a n c e , o r t o 

the n e c e s s i t y o f h is c i r c u m s t a n c e s , he b e c a m e B r u n e h a u t ' s 

a c c u s e r , a n d m a d e a terr ib le e x a m p l e o f t h a t pr incess . 

W a r n a c h a r i u s h a d b e e n t h e v e r y s o u l of the c o n s p i r a c y 

f o r m e d a g a i n s t B r u n e h a u t . B e i n g at that t i m e M a y o r o f B u r -

g u n d y , h e m a d e C l o t h a r i u s c o n s e n t that h e s h o u l d n o t b e dis-

p l a c e d w h i l e h e l ived./ B y this s t e p the m a y o r c o u l d no l o n g e r 

c Fredegarius's " Chronic le ," chap. tur qui gradum quern arripuerat potuis-
xlii. set adsumere."— Frcdeg. ' Chron. cap. 

d Clotharius I I . son of Chilperic, and xxvii . , in the year «05. 
the father of Dagobert. A Ibid. cap. xxvii i . , in the year 607. 

t Fredegarius's " Chronic le ." chap. i Ibid. cap. xli., in the year 613. 
xlii. " Burgundiie Farones, tam episcopi 

f See Gregory of Tours, book V I I I . quam carteri Leudes, timentes Brune-
chap. xxx i . childem et odium in earn habentes, 

g S i v a ill! fuit contra personas consilium inientes." etc. 
imquitas. fisco nimium tribuens, de • Ibid. cap. xli.. in the year 613. 
rebus personarum ingeniose fiscum vel- " Sacramento a Clothario accepto ne 
lens implere . . . ut nullus reperire- unquam vitse sua temporibus degrade-

retur ." 



be in t h e s a m e case a s t h e F r e n c h l o r d s b e f o r e that p e r i o d ; 

a n d this a u t h o r i t y b e g a n t o r e n d e r itself i n d e p e n d e n t of t h e 

r e g a l d i g n i t y . 

I t w a s B r u n e h a u t ' s u n h a p p y r e g e n c y w h i c h h a d e x a s p e r -

ated t h e n a t i o n . S o l o n g as the l a w s subsisted in their ful l 

force , n o o n e c o u l d g r u m b l e at h a v i n g b e e n d e p r i v e d of a f ief , 

s ince t h e l a w did not b e s t o w it u p o n h i m in p e r p e t u i t y . B u t 

w h e n fiefs c a m e to b e a c q u i r e d b y a v a r i c e , b y b a d pract ices a n d 

c o r r u p t i o n , t h e y c o m p l a i n e d of b e i n g d ives ted , b y i r r e g u l a r 

m e a n s , of t h i n g s t h a t h a d b e e n i r r e g u l a r l y a c q u i r e d . P e r h a p s 

if t h e p u b l i c g o o d h a d b e e n t h e m o t i v e of t h e r e v o c a t i o n of 

t h o s e g r a n t s , n o t h i n g w o u l d h a v e b e e n s a i d ; b u t t h e y p r e -

t e n d e d a r e g a r d f o r o r d e r w h i l e t h e y w e r e o p e n l y a b e t t i n g t h e 

pr inc ip les of c o r r u p t i o n ; t h e f iscal r i g h t s w e r e c l a i m e d i n 

o r d e r to l a v i s h the p u b l i c t r e a s u r e ; a n d g r a n t s w e r e n o l o n g e r 

the r e w a r d o r the e n c o u r a g e m e n t of serv ices . B r u n e h a u t , 

f r o m a c o r r u p t spirit , w a n t e d t o r e f o r m the a b u s e s of t h e a n c i e n t 

c o r r u p t i o n . H e r c a p r i c e s w e r e n o t o w i n g t o w e a k n e s s , t h e 

vassa ls a n d t h e g r e a t o f f i cers , t h i n k i n g t h e m s e l v e s i n d a n g e r , 

p r e v e n t e d their o w n b y her ruin. 

W e are far f r o m h a v i n g all t h e r e c o r d s of t h e t r a n s a c t i o n s of 

t h o s e d a y s ; a n d the w r i t e r s of c h r o n i c l e s , w h o u n d e r s t o o d 

v e r y n e a r l y as m u c h of t h e h i s t o r y of the i r t i m e as o u r p e a s a n t s 

k n o w of ours , are e x t r e m e l y b a r r e n . Y e t w e h a v e a c o n s t i t u -

t i o n of C l o t h a r i u s , g i v e n in t h e C o u n c i l o f P a r i s h f o r t h e r e f o r -

m a t i o n of a b u s e s , ' w h i c h s h o w s t h a t this p r i n c e p u t a s t o p t o 

t h e c o m p l a i n t s t h a t h a d o c c a s i o n e d t h e r e v o l u t i o n . O n t h e o n e 

h a n d , he c o n f i r m s all t h e g r a n t s t h a t h a d b e e n m a d e o r c o n -

firmed b y t h e k i n g s his p r e d e c e s s o r s ; m a n d o n t h e o t h e r , h e 

o r d a i n s t h a t w h a t e v e r had b e e n t a k e n f r o m his vassa ls s h o u l d 

b e r e s t o r e d t o t h e m . » 

T h i s w a s n o t t h e o n l y c o n c e s s i o n t h e k i n g m a d e in that 

c o u n c i l ; h e e n j o i n e d t h a t w h a t e v e r h a d b e e n i n n o v a t e d , in o p -

pos i t ion t o the p r i v i l e g e s of t h e c l e r g y , s h o u l d b e r e d r e s s e d ; o 

a n d h e m o d e r a t e d t h e i n f l u e n c e of t h e c o u r t in t h e e lec t ion of 

k Some time after Brunehaut's execu-
tion, in the year 615. See Baluzius's 
edition of the Capitularies, p. 21. 

/ Qua: contra -ationis orainem acta 
rei ordinata sunt, ne in antea, quod 
avertat divinitas, contingant, disposue-
rimus, Christo presule, per hujus 

edicti nostri tenorem generaliter emen-
dare."—Ibid. art. 16. 

m Ibid. art. 16. 
n Ibid. art. 17. 
0 " E t quod per tempora ex hoc pne-

termissum est vel dehinc perpetualitei 
observetur." 

bishops./» H e e v e n r e f o r m e d the fiscal a f fa irs , o r d a i n i n g that 

all t h e n e w c e n s u s e s s h o u l d b e abol ished,? a n d that t h e y s h o u l d 

n o t l e v y a n y to l l es tabl ished s ince t h e d e a t h s of G o n t r a m , 

S i g e b e r t , a n d C h i l p e r i c ; ' ' t h a t is, h e a b o l i s h e d w h a t e v e r h a d 

b e e n d o n e d u r i n g the r e g e n c i e s of F r e d e g o n d a a n d B r u n e -

h a u t . H e f o r b a d e the d r i v i n g of his catt le to g r a z e in p r i v a t e 

p e o p l e ' s g r o u n d s ; s a n d w e shall p r e s e n t l y see t h a t the r e f o r m a -

t ion w a s sti l l m o r e g e n e r a l , so a s t o e x t e n d e v e n t o civi l affair.® 

2.—How the Civil Government was reformeu 

H i t h e r t o t h e n a t i o n h a d g i v e n m a r k s of i m p a t i e n c e a n d l e v i t y 

w i t h r e g a r d t o t h e c h o i c e o r c o n d u c t of her m a s t e r s ; she h a d 

r e g u l a t e d the i r d i f f e r e n c e s a n d o b l i g e d t h e m t o c o m e t o a n 

a g r e e m e n t a m o n g t h e m s e l v e s . B u t n o w she did w h a t b e f o r e 

w a s qui te u n e x a m p l e d ; s h e c a s t her e y e s o n her ac tua l s i tua-

t ion, e x a m i n e d t h e l a w s c o o l l y , p r o v i d e d a g a i n s t the i r insuff i -

c i e n c y , repressed v io lence , a n d m o d e r a t e d t h e r e g a l p o w e r . 

T h e b o l d a n d insolent r e g e n c i e s of F r e d e g o n d a a n d B r u n e -

h a u t h a d less surpr ised t h a n r o u s e d t h e nat ion. F r e d e g o n d a 

h a d d e f e n d e d h e r h o r r i d cruel t ies , her p o i s o n i n g s a n d assas-

s i n a t i o n s b y a repet i t ion of t h e s a m e c r i m e s ; a n d h a d b e h a v e d 

in s u c h a m a n n e r . t h a t h e r o u t r a g e s w e r e r a t h e r of a p r i v a t e 

t h a n p u b l i c nature . F r e d e g o n d a did m o r e m i s c h i e f : B r u n e -

h a u t t h r e a t e n e d m o r e . I n this crisis t h e n a t i o n w a s n o t sat-

isf ied w i t h r e c t i f y i n g t h e f e u d a l s y s t e m ; she w a s a l so deter-

m i n e d t o s e c u r e h e r c ivi l g o v e r n m e n t . F o r t h e latter w a s 

rather m o r e c o r r u p t t h a n t h e f o r m e r ; a c o r r u p t i o n t h e m o r e 

d a n g e r o u s as it w a s m o r e inveterate , a n d c o n n e c t e d r a t h e r w i t h 

t h e a b u s e of m a n n e r s than w i t h t h a t of laws . 

T h e h i s t o r y of G r e g o r y of T o u r s e x h i b i t s , o n t h e o n e h a n d , 

a fierce a n d b a r b a r o u s n a t i o n ; a n d o n t h e o t h e r , k i n g s r e m a r k -

a b l e f o r t h e s a m e f e r o c i t y of t e m p e r . T h o s e p r i n c e s w e r e 

b l o o d y , in iqui tous , a n d c r u e l , b e c a u s e s u c h w a s t h e c h a r a c t e r 

of t h e w h o l e n a t i o n . If C h r i s t i a n i t y a p p e a r e d s o m e t i m e s t o 

s o f t e n their m a n n e r s , it w a s o n l y b y t h e c i r c u m s t a n c e s of ter -

r o r w i t h w h i c h this r e l i g i o n a l a r m s t h e s i n n e r ; the C h u r c h sup-

p " Ita ut, episcopo decedente, in loco per meritum persons et doctrinx 
ipsius qui a metropolitano ordinari ordinetur."—Ibid. art. 1. 
debet cum provincialibus, a clero et q " Et ubicumque census novus impie 

fopulo eligatur; et, si persona condigna additus est, emendetur."—Art. 8. 
uerit, per ordinationem principis ordi- r Ibid. art. 9. 

netur; vel certe si de palatio eligitur, s Ibid. art. 21. 



ported herself a g a i n s t t h e m b y the m i r a c u l o u s o p e r a t i o n s of her 

saints. T h e k i n g s w o u l d n o t c o m m i t s a c r i l e g e , b e c a u s e t h e y 

d r e a d e d t h e p u n i s h m e n t s inf l icted o n t h a t spec ies of g u i l t : 

but , this e x c e p t e d , e i ther in the riot of p a s s i o n or in t h e cool -

ness of de l iberat ion , t h e y p e r p e t r a t e d t h e m o s t horr id c r i m e s 

a n d b a r b a r i t i e s w h e r e d i v i n e v e n g e a n c e d i d n o t a p p e a r s o i m -

m e d i a t e l y t o o v e r t a k e t h e cr iminal . T h e F r a n k s , a s I h a v e al-

r e a d y o b s e r v e d , b o r e wi th cruel k i n g s , b e c a u s e t h e y w e r e of 

t h e s a m e d ispos i t ion t h e m s e l v e s ; t h e y w e r e n o t s h o c k e d at the 

in iqui ty a n d e x t o r t i o n s of their p r i n c e s , b e c a u s e this w a s the 

n a t i o n a l character i s t i c . T h e r e h a d b e e n m a n y l a w s estab-

l ished, b u t it w a s usual for t h e k i n g t o d e f e a t t h e m all, b y a k i n d 

of letter ca l led p r e c e p t s , ' w h i c h r e n d e r e d t h e m of n o e f f e c t ; t h e y 

w e r e s o m e w h a t s imi lar t o t h e r e s c r i p t s of the R o m a n e m -

p e r o r s ; w h e t h e r it be that o u r k i n g s b o r r o w e d this u s a g e f r o m 

t h o s e pr inces , o r w h e t h e r it w a s o w i n g t o the ir o w n natura l 

t e m p e r . W e see in G r e g o r y of T o u r s , t h a t t h e y perpetrated 

m u r d e r in c o o l b l o o d , a n d p u t t h e a c c u s e d t o d e a t h u n h e a r d ; 

h o w t h e y g a v e p r e c e p t s for i l l icit m a r r i a g e s ; « for t r a n s f e r r i n g 

s u c c e s s i o n s ; f o r d e p r i v i n g re la t ives of t h e i r r i g h t : a n d , in 

f ine, m a r r y i n g c o n s e c r a t e d v i r g i n s . T h e y d i d n o t , indeed, as-

s u m e the w h o l e l e g i s l a t i v e p o w e r , b u t t h e y d i s p e n s e d w i t h t h e 

e x e c u t i o n of the l a w s . 

C l o t h a r i u s ' s c o n s t i t u t i o n r e d r e s s e d all t h e s e g r i e v a n c e s : n o 

o n e c o u l d a n y l o n g e r be c o n d e m n e d w i t h o u t b e i n g h e a r d w 

re lat ives w e r e m a d e t o s u c c e e d , a c c o r d i n g t o the o r d e r estab-

l ished b y l a w ; w all p r e c e p t s f o r m a r r y i n g r e l i g i o u s w o m e n 

w e r e d e c l a r e d n u l l ; * a n d t h o s e w h o h a d o b t a i n e d a n d m a d e 

use of t h e m w e r e s e v e r e l y p u n i s h e d . W e m i g h t k n o w p e r h a p s 

m o r e e x a c t l y his d e t e r m i n a t i o n s w i t h r e g a r d t o t h e s e precepts , 

if t h e t h i r t e e n t h a n d the n e x t t w o a r t i c l e s of this d e c r e e h a d 

n o t b e e n lost t h r o u g h the i n j u r y of t i m e . W e h a v e o n l y t h e 

first w o r d s of this t h i r t e e n t h art ic le , o r d a i n i n g that t h e p r e c e p t s 

shall b e o b s e r v e d , w h i c h c a n n o t b e u n d e r s t o o d of those he had 

j u s t a b o l i s h e d b y the s a m e l a w . W e h a v e a n o t h e r c o n s t i t u t i o n 

«They were orders which the k i n g 
sent to the judges to do or to tolerate 
things contrary to law. 

u See Gregory of Tours, book I V . p. 
227. Both our history and the charters 
are full of th is ; and the extent of these 
•buses appears especially in Clotha-

rius 's constitution, inserted in the edi-
tion of the Capitularies made to reform 
them. Baluzius 's edition, p. 7. 

v Art . 22. 
w Ibid. art. 6. 
x Ibid. 

b y t h e s a m e p r i n c e ^ w h i c h is in relat ion t o his d e c r e e , a n d 

c o r r e c t s in the s a m e m a n n e r e v e r y art ic le of t h e a b u s e s of the 

p r e c e p t s . 

T r u e it is, t h a t B a l u z i u s finding th is c o n s t i t u t i o n w i t h o u t 

date, a n d w i t h o u t t h e n a m e of t h e p l a c e w h e r e it w a s g i v e n , 

a t t r i b u t e s it t o C l o t h a r i u s I . B u t I s a y it b e l o n g s t o C l o t h a r i u s 

I I , for t h r e e r e a s o n s : I . It says , t h a t t h e k i n g wi l l p r e s e r v e 

the i m m u n i t i e s g r a n t e d t o the c h u r c h e s b y his f a t h e r a n d g r a n d -

father.* W h a t i m m u n i t i e s c o u l d t h e c h u r c h e s r e c e i v e f r o m 

C h i l d e r i c , g r a n d f a t h e r of C l o t h a r i u s I , w h o w a s n o t a C h r i s -

t ian, a n d w h o l ived e v e n b e f o r e the f o u n d a t i o n of t h e m o n -

a r c h y ? B u t if w e at tr ibute this d e c r e e t o C l o t h a r i u s I I w e shal l 

find his g r a n d f a t h e r t o h a v e b e e n th is v e r y C l o t h a r i u s I w h o 

m a d e i m m e n s e d o n a t i o n s t o the C h u r c h , wi th a v i e w of e x p i a t -

i n g t h e m u r d e r of his s o n C r a m n e , w h o m he h a d o r d e r e d t o be 

b u r n e d , t o g e t h e r wi th his w i f e a n d chi ldren. 

2. T h e a b u s e s r e d r e s s e d b y this c o n s t i t u t i o n w e r e still s u b -

s i s t i n g a f t e r the d e a t h of C l o t h a r i u s I a n d w e r e e v e n carr ied t o 

the ir h i g h e s t e x t r a v a g a n c e d u r i n g t h e w e a k r e i g n of G o n t r a m , 

t h e cruel a d m i n i s t r a t i o n of C h i l p e r i c , a n d the e x e c r a b l e r e g e n -

c ies of F r e d e g o n d a a n d B r u n e h a u t . N o w , can w e i m a g i n e 

t h a t t h e n a t i o n w o u l d h a v e b o r n e wi th g r i e v a n c e s s o s o l e m n l y 

p r o s c r i b e d , w i t h o u t c o m p l a i n i n g of the ir c o n t i n u a l repet i t ion ? 

C a n w e i m a g i n e she w o u l d not h a v e t a k e n the s a m e step as s h e 

did a f t e r w a r d s u n d e r C h i l d e r i c I I , a w h e n , u p o n a repet i t ion of 

t h e o l d g r i e v a n c e s , s h e p r e s s e d h im t o o r d a i n t h a t law a n d c u s -

t o m s in r e g a r d t o j u d i c i a l p r o c e e d i n g s s h o u l d be c o m p l i e d w i t h 

as f o r m e r l y ? b 

I n fine, a s th is c o n s t i t u t i o n w a s m a d e to redress g r i e v a n c e s , 

it c a n n o t relate t o C l o t h a r i u s I , s ince there w e r e n o c o m p l a i n t s 

of that k i n d in his r e i g n , a n d h i s a u t h o r i t y w a s p e r f e c t l y es tab-

l ished t h r o u g h o u t the k i n g d o m , espec ia l ly at the t i m e in w h i c h 

t h e y p l a c e this c o n s t i t u t i o n ; w h e r e a s it a g r e e s e x t r e m e l y w e l l 

w i t h t h e e v e n t s that h a p p e n e d d u r i n g the r e i g n of C l o t h a r i u s 

I I , w h i c h p r o d u c e d a r e v o l u t i o n in the pol i t ica l s tate of t h e 

k i n g d o m . H i s t o r y m u s t be i l lustrated b y t h e laws, a n d the 

l a w s b y h i s t o r y . 

y In Baluzius's edition of the Capitu- to perform any function in the terri-
laries. torn. i . p. 7. tory. and were equivalent to the erec-

* In the preceding book I have made tion or grant of a fief, 
mention of these immunities, which 0 He began to reign towards the year • v a H I V J V I III III U l l IVIV J , m i i v u U 

were grants of judicial rights, and con- 670. 
tained prohibitions to the regal judges b ; b See the " L i fe of St. Leger. ' 



3.—Authority of the Mayors of the Palace 
I n o t i c e d that C l o t h a r i u s I I h a d p r o m i s e d not t o d e p r i v e 

W a r n a c h a r i u s of his m a y o r ' s p l a c e d u r i n g l i f e ; a r e v o l u t i o n 

p r o d u c t i v e of a n o t h e r e f fec t . B e f o r e t h a t t i m e t h e m a y o r w a s 

t h e K i n g ' s o f f icer , b u t n o w h e b e c a m e t h e of f icer of the p e o p l e ; 

he w a s c h o s e n b e f o r e b y the K i n g , a n d n o w b y t h e nat ion. B e -

fore t h e r e v o l u t i o n P r o t a r i u s h a d b e e n m a d e m a y o r b y T h e o -

d o r i c , a n d L a n d e r i c b y F r e d e g o n d a ; * b u t a f ter t h a t t h e 

m a y o r s d w e r e c h o s e n b y t h e n a t i o n . * 

W e m u s t not , t h e r e f o r e , c o n f o u n d , as s o m e a u t h o r s h a v e 

d o n e , these m a y o r s of t h e p a l a c e w i t h s u c h as w e r e p o s s e s s e d of 

th is d i g n i t y b e f o r e the d e a t h of B r u n e h a u t ; the K i n g ' s m a y o r s 

w i t h those of t h e k i n g d o m . W e s e e b y t h e l a w of t h e B u r g u n -

dians that a m o n g t h e m t h e o f f i c e of m a y o r w a s n o t o n e of the 

m o s t r e s p e c t a b l e in t h e s t a t e ; f n o r w a s it o n e of t h e m o s t emi-

nent u n d e r the first k i n g s of t h e F r a n k s . g 

C l o t h a r i u s r e m o v e d t h e a p p r e h e n s i o n s of t h o s e w h o w e r e 

p o s s e s s e d of e m p l o y m e n t s a n d fiefs; a n d w h e n , a f ter t h e d e a t h 

of W a r n a c h a r i u s , ' » he a s k e d t h e l o r d s a s s e m b l e d at T r o y e s , 

w h o is it t h e y w o u l d p u t in h i s p l a c e , t h e y cr ied o u t t h e y w o u l d 

c h o o s e n o o n e , b u t s u i n g f o r h i s f a v o r c o m m i t t e d t h e m s e l v e s 

ent i re ly into his h a n d s . 

D a g o b e r t reuni ted t h e w h o l e m o n a r c h y in the s a m e m a n n e r 

as his f a t h e r ; t h e n a t i o n h a d a t h o r o u g h c o n f i d e n c e in h i m , 

a n d a p p o i n t e d n o m a y o r . T h i s p r i n c e , finding himsel f at l ib-

erty a n d e lated b y his v i c t o r i e s , r e s u m e d B r u n e h a u t ' s plan. 

B u t h e s u c c e e d e d so ill, t h a t t h e v a s s a l s of A u s t r a s i a let t h e m -

se lves be b e a t e n b y t h e S c l a v o n i a n s , a n d r e t u r n e d h o m e ; so 

t h a t t h e m a r c h e s of A u s t r a s i a w e r e left a p r e y t o t h e b a r b a r -

ians.* 

c " Instigante Brunihault, Theodor ico h " E o anno, Clotarius cum pi^ceribus 
jubente," etc. — Fredegarius, chap. et leudibus Burgundise Trecassinis con : 
xxvii . , in the year 605. jungitur , cum eorum esset sollicitus si 

d " Gesta regum F r a n c o r u m , " c h a p . vellent jam, Warnachario discesso.alium 
xxxv i . in e jus honoris gradum sublimare: sed 

e See Fredegarius 's " C h r o n i c l e , " o m n e s unanimiter denegantes se ne-
chap. Iiv., in the year 626, and h i s quaquam velle majorem domus eligere, 
" Anonymous Continuator," chap, c i . , regis gratiam obnixe petentes, cum rege 
in the year 695, and chap, cv., in t h e transegere." — Fredegarius, " Chron-
Jear 715. Aimoin, book I V . chap, x v . , i c l e . " chap. Iiv., in the year 626. 

'.ginhard, " Life of Charlemagne, t Istam victoriam quam Vinidi con-
chap. xlviii. " Gesta regum Franco- tra Francos meruerunt. non tantum 
rum," chap. xlv. Sclavinorum fortitudo obtinuit, quantum u m , 1 . 1 1 a ) ; . a i > . ^ n - i n t i i i v m i i i ^ — 

f See the law of the Burgundians in dementatio Austrasjorum, dum se cer-
praffat. and the second supplement t o nebant cum Da 
this law, tit. 13. risse. et assi' 

g See Gregory of Tours, book I X . Fredegarius 's " C 
chap, xxxv i . i n the year 630. 

H e d e t e r m i n e d t h e n t o m a k e a n o f f e r t o t h e A u s t r a s i a n s of 

r e s i g n i n g that c o u n t r y , t o g e t h e r wi th a p r o v i n c i a l t reasure , 

t o his s o n S i g e b e r t , a n d t o put t h e g o v e r n m e n t of the k i n g d o m 

a n d of t h e p a l a c e into the h a n d s of C u n i b e r t , B i s h o p of C o -

l o g n e , a n d of t h e D u k e A d a l g i s u s . F r e d e g a r i u s d o e s not 

enter into the p a r t i c u l a r s of t h e c o n v e n t i o n s t h e n m a d e ; b u t 

the K i n g c o n f i r m e d t h e m all b y c h a r t e r s , a n d A u s t r a s i a w a s 

i m m e d i a t e l y s e c u r e d f r o m danger ./ 

D a g o b e r t , finding h imsel f n e a r his e n d , r e c o m m e n d e d his 

w i f e N e n t e c h i l d i s a n d his s o n C l o v i s t o t h e care of / E g a . T h e 

v a s s a l s of N e u s t r i a a n d B u r g u n d y c h o s e this y o u n g p r i n c e for 

their king.fe j E g a a n d N e n t e c h i l d i s had the g o v e r n m e n t of 

the p a l a c e ; ' t h e y r e s t o r e d w h a t e v e r D a g o b e r t h a d t a k e n ; »» 

a n d c o m p l a i n t s ceased in N e u s t r i a a n d B u r g u n d y , a s t h e y h a d 

ceased in A u s t r a s i a . 

A f t e r t h e d e a t h of i E g a , Q u e e n N e n t e c h i l d i s e n g a g e d t h e 

lords of B u r g u n d y t o c h o o s e F l o a c h a t u s for their m a y o r . » 

T h e latter d e s p a t c h e d letters t o the b i s h o p s and chief l o r d s of 

the K i n g d o m of B u r g u n d y , b y w h i c h he p r o m i s e d t o p r e s e r v e 

the ir h o n o r s a n d d i g n i t i e s f o r e v e r , that is, d u r i n g life." H e 

c o n f i r m e d his w o r d b y o a t h . T h i s is the p e r i o d at w h i c h the 

a u t h o r of t h e T r e a t i s e o n the M a y o r s of t h e P a l a c e fixes the 

a d m i n i s t r a t i o n of the k i n g d o m b y t h o s e officers.P 

F r e d e g a r i u s , b e i n g a B u r g u n d i a n , h a s e n t e r e d into a m o r e 

m i n u t e detai l as t o w h a t c o n c e r n s the m a y o r s of B u r g u n d y at 

t h e t i m e of t h e r e v o l u t i o n of w h i c h w e are s p e a k i n g than wi th 

r e g a r d t o the m a y o r s of A u s t r a s i a a n d N e u s t r i a . B u t the c o n -

v e n t i o n s m a d e in B u r g u n d y w e r e , for t h e v e r y s a m e reasons , 

a g r e e d t o in N e u s t r i a a n d A u s t r a s i a . 

T h e n a t i o n t h o u g h t it sa fer t o l o d g e the p o w e r in the h a n d s 

of a m a y o r w h o m s h e c h o s e hersel f , a n d t o w h o m she m i g h t 

p r e s c r i b e c o n d i t i o n s , than in t h o s e of a k i n g w h o s e p o w e r 

w a s h e r e d i t a r y . 

j " Deinceps Austrasii eorum studio cunctis ducibus a regno Burgundiz , seu 
limitem et regnum Francorum contra et pontificibus, per epistolas etiam et 
Vinidos utiliter defensasse noscuntur." sacramentis firmavit unicuique gradum 
—Fredegarius 's " Chronic le ," chap. honoris et dignitatem, seu et amicitiam. 
Ixxx., in the year 632. perpetuo conservare." 

k Fredegarius's Chronicle," chap. P " Deinceps a temporibus Clodovei. 
b u d s . , in the year 638. qui fuit filius Dagoberti inclyti regis. 

/ Ibid. pater vera Theodorici. regnum Franco-
m Ibid. chap. Ixxx., in the year 639. rum decidens per maiorem domus, 
n Ibid. chap. Ixxxix. , in the year 641. ccepit ordinari ."—" De Majoribus Do-
o Ibid. cap. Ixxxix. " Floachatus m u i R e g i z . " 
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4-—Of the Genius of the Nation in regard to the Mayors 

A g o v e r n m e n t in w h i c h a n a t i o n that h a d a n h e r e d i t a r y k i n g 

c h o s e a p e r s o n t o e x e r c i s e t h e r e g a l a u t h o r i t y s e e m s v e r y e x -

t r a o r d i n a r y ; b u t , i n d e p e n d e n t l y of t h e c i r c u m s t a n c e s of t h e 

t imes , I a p p r e h e n d that t h e n o t i o n s of t h e F r a n k s in th is respect 

w e r e d e r i v e d f r o m a r e m o t e s o u r c e . 

T h e F r a n k s w e r e d e s c e n d e d f r o m t h e G e r m a n s , of w h o m 

T a c i t u s s a y s q t h a t in the c h o i c e of the ir K i n g t h e y w e r e deter-

m i n e d b y his n o b l e e x t r a c t i o n , a n d in t h a t of the ir l eader , b y 

his v a l o r . T h i s g i v e s us a n idea of t h e k i n g s of the first race, 

a n d of the m a y o r s of t h e p a l a c e ; t h e f o r m e r w e r e h e r e d i t a r y , 

t h e latter e lec t ive . 

N o d o u b t b u t t h o s e p r i n c e s w h o s t o o d u p in t h e n a t i o n a l 

a s s e m b l y a n d o f f e r e d t h e m s e l v e s a s t h e c o n d u c t o r s of a p u b l i c 

enterpr ise t o s u c h a s w e r e w i l l i n g t o f o l l o w t h e m , uni ted g e n -

eral ly in the ir o w n p e r s o n b o t h t h e p o w e r of t h e m a y o r a n d 

the k i n g ' s a u t h o r i t y . B y t h e s p l e n d o r of t h e i r d e s c e n t t h e y had 

at ta ined the r e g a l d i g n i t y ; a n d the ir m i l i t a r y abi l i t ies h a v i n g 

r e c o m m e n d e d t h e m t o the c o m m a n d of a r m i e s , t h e y r o s e t o t h e 

p o w e r of m a y o r . B y t h e r e g a l d i g n i t y o u i first k i n g s p r e s i d e d 

in the c o u r t s a n d a s s e m b l i e s , a n d e n a c t e d l a w s w i t h t h e na-

t ional c o n s e n t ; b y t h e d i g n i t y of d u k e o r l eader , t h e y u n d e r -

t o o k e x p e d i t i o n s a n d c o m m a n d e d t h e a r m i e s . 

I n o r d e r t o b e a c q u a i n t e d w i t h t h e g e n i u s of t h e p r i m i t i v e 

F r a n k s in this r e s p e c t , w e h a v e o n l y t o cas t a n e y e o n the c o n -

d u c t of A r g o b a s t e s / a F r a n k b y n a t i o n , o n w h o m V a l e n t i n i a n 

had c o n f e r r e d t h e c o m m a n d of t h e a r m y . H e c o n f i n e d t h e 

E m p e r o r to h i s o w n p a l a c e ; w h e r e h e w o u l d s u f f e r n o b o d y t o 

s p e a k t o h i m , c o n c e r n i n g e i ther c iv i l o r m i l i t a r y a f fa i rs . A r g o -

bastes did at t h a t t i m e w h a t w a s a f t e r w a r d s p r a c t i s e d b y the 

P e p i n s . 

5.—In what Manner the Mayors obtained the Command of the 
Armies 

S o l o n g as t h e k i n g s c o m m a n d e d the ir a r m i e s in p e r s o n the 

nat ion n e v e r t h o u g h t of c h o o s i n g a l eader . C l o v i s a n d h i s f o u r 

s o n s w e r e at t h e h e a d of t h e F r a n k s , a n d led t h e m o n t h r o u g h 

. 1 " Reges ex nobilitate. duces ex r See Sulpicius Alexander, in G r e g o r j 
nr tute sumunt. — D e Moribus Ger- of Tours, book I I . 
tnanorum." 

a series of v ic tor ies . T h e o b a l d , s o n of T h e o d o b e r t , a y o u n g , 

w e a k , a n d s i c k l y pr ince , w a s the first of o u r k i n g s w h o c o n -

fined himsel f t o his palace.-* H e re fused t o u n d e r t a k e a n e x -

pedi t ion into I ta ly a g a i n s t N a r s e s , a n d had the mort i f i ca t ion 

of s e e i n g t h e F r a n k s c h o o s e for t h e m s e l v e s t w o chie fs , w h o 

led t h e m a g a i n s t t h e e n e m O f the f o u r s o n s of C l o t h a r i u s 

I , G o n t r a m w a s t h e least f o n d of c o m m a n d i n g his a r m i e s ; « 

t h e o t h e r k i n g s f o l l o w e d this e x a m p l e ; and, in o r d e r t o entrust 

the c o m m a n d w i t h o u t d a n g e r i n t o o t h e r h a n d s , t h e y c o n f e r r e d 

it u p o n severa l c h i e f s o r d u k e s . f 

I n n u m e r a b l e w e r e the i n c o n v e n i e n c e s w h i c h t h e n c e a r o s e ; 

all d isc ip l ine w a s lost , n o o n e w o u l d a n y l o n g e r o b e y . T h e 

a r m i e s w e r e d r e a d f u l o n l y t o their o w n c o u n t r y ; t h e y w e r e 

laden wi th spoi l s b e f o r e t h e y had r e a c h e d t h e e n e m y . O f these 

miser ies w e h a v e a v e r y l ive ly p ic ture in G r e g o r y of Tours.«» 

" H o w shal l w e be a b l e t o o b t a i n a v i c t o r y , " said G o n t r a m , * 
:< w e w h o d o n o t s o m u c h a s k e e p w h a t o u r a n c e s t o r s a c q u i r e d ? 

O u r n a t i o n is n o l o n g e r the s a m e . . . . " S t r a n g e that it 

s h o u l d be o n the d e c l i n e s o ear ly a s the r e i g n of C l o v i s ' s g r a n d -

chi ldren ! 

I t w a s , t h e r e f o r e , n a t u r a l t h e y s h o u l d d e t e r m i n e at last u p o n 

a n o n l y d u k e , a d u k e i n v e s t e d w i t h a n a u t h o r i t y o v e r th is 

p r o d i g i o u s m u l t i t u d e of feudal lords a n d vassa ls , w h o had n o w 

b e c o m e s t r a n g e r s t o their o w n e n g a g e m e n t s ; a d u k e w h o w a s 

t o establ ish t h e mi l i tary discipl ine, a n d t o p u t h imsel f at t h e 

h e a d of a n a t i o n u n h a p p i l y p r a c t i s e d in m a k i n g w a r a g a i n s t 

itself. T h i s p o w e r w a s c o n f e r r e d o n the m a y o r s of the pa lace . 

T h e o r i g i n a l f u n c t i o n of the m a y o r s of the p a l a c e w a s t h e 

m a n a g e m e n t of t h e k i n g ' s h o u s e h o l d . T h e y h a d a f t e r w a r d s , 

in c o n j u n c t i o n w i t h o t h e r of f icers , the pol i t ical g o v e r n m e n t of 

fiefs; a n d at l e n g t h t h e y o b t a i n e d the so le disposal of them.y 

T h e y h a d a l s o t h e a d m i n i s t r a t i o n of m i l i t a r y a f fa i rs , a n d t h e 

f i n i , h 5 . y e a r „ ... bad no mayor in Burgundy observed 
« " Leuther.es vero et Butilinus. ta- the same policy, and lent againtTThe 

me si ,d regi ipsorum mimme placebat Gascons ten dukes and several counts 
U m v ^ ' l f o « a t e m i n i e r u n t . " - who had no dukes over t h e m - F r e d e -

¿oSi i " : £ G r e g o r y o f T o u r s - f h a e n u 5 r " 6 2 r o n i c , e - " c h a p 

Clotharius, and claimed his share of V I I f . chap, x x x 
the kingdom. x j b i d . 

* n u " ? b e r of twenty. y See the second supplement to the 
f ^ i i w l vrrT? V b o o k Y.-. chap law of the Burgundians. tit. 13. and 

S ^ J A 2 E ' u i c h a & g S £ . Hi S S r o f T o u " ' b o o k 



c o m m a n d of t h e a r m i e s ; e m p l o y m e n t s necessar i ly c o n n e c t e d 

wi th t h e o t h e r t w o . I n t h o s e d a y s it w a s m u c h m o r e diff icult 

to ra ise t h a n t o c o m m a n d t h e a r m i e s ; a n d w h o b u t t h e dis-

p e n s e r of f a v o r s c o u l d h a v e this a u t h o r i t y ? I n this mart ia l a n d 

i n d e p e n d e n t n a t i o n , it w a s p r u d e n t t o inv i te rather t h a n t o 

c o m p e l ; p r u d e n t t o g i v e a w a y o r t o p r o m i s e the fiefs that 

s h o u l d h a p p e n t o b e v a c a n t b y t h e death of the p o s s e s s o r ; p r u -

dent in fine t o r e w a r d c o n t i n u a l l y , a n d t o raise a j e a l o u s y wi th 

r e g a r d t o p r e f e r e n c e s . I t was , t h e r e f o r e , r i g h t that t h e p e r s o n 

w h o h a d t h e s u p e r i n t e n d e n c e of t h e p a l a c e s h o u l d a l s o be gen-

eral of t h e a r m y . 

6.—Second Epoch of the Humiliation of our Kings of the firsi 

Race 

. A f t e r t h e e x e c u t i o n of B r u n e h a u t the m a y o r s w e r e a d m i n -

is trators of t h e k i n g d o m u n d e r t h e s o v e r e i g n s ; a n d t h o u g h 

t h e y h a d t h e c o n d u c t of t h e w a r , t h e k i n g s w e r e a l w a y s at the 

head of t h e a r m i e s , w h i l e t h e m a y o r a n d t h e nat ion f o u g h t 

u n d e r t h e i r c o m m a n d . B u t t h e v i c t o r y of D u k e P e p i n o v e r 

T h e o d o r i c a n d h i s m a y o r * c o m p l e t e d t h e d e g r a d a t i o n of o u r 

p r i n c e s ; a a n d t h a t w h i c h C h a r l e s M a r t e l o b t a i n e d o v e r C h i l -

p e n c a n d h i s M a y o r R a i n f r o y c o n f i r m e d it.fr A u s t r a s i a tri-

u m p h e d t w i c e o v e r N e u s t r i a and B u r g u n d y ; a n d the m a y o r -

al ty of A u s t r a s i a b e i n g a n n e x e d a s it w e r e t o the f a m i l y of the 

P e p i n s , th is m a y o r a l t y a n d f a m i l y b e c a m e g r e a t l y s u p e r i o r to 

a l l t h e rest T h e c o n q u e r o r s w e r e then afra id lest s o m e p e r s o n 

of credi t s h o u l d s e i z e t h e k i n g ' s p e r s o n , in o r d e r to e x c i t e dis-

t u r b a n c e s . F o r t h i s r e a s o n t h e y k e p t t h e m in the r o v a l p a l a c e 

as in a k i n d o f p r i s o n , a n d o n c e a y e a r s h o w e d them t o t h e 

people .* I h e r e t h e y m a d e o r d i n a n c e s , but these w e r e s u c h as 

w e r e d i c t a t e d b y t h e m a y o r ; 4 t h e y a n s w e r e d a m b a s s a d o r s , but 

t h e m a y o r m a d e t h e a n s w e r s . T h i s is t h e t i m e m e n t i o n e d b y 

h i s t o r i a n s of t h e g o v e r n m e n t of t h e m a y o r s o v e r the k i n g s 

w h o m t h e y h e l d in s u b j e c t i o n . * 

" u t r e s p o n s a q u a e r a t e d o c t u s v e l 

r e d d e r e t " S S U S ' S U a v e I u t P ° t e s t a t e 

e " A n n a l s of M e t z , " a n n o 6 9 1 . " A n -

n o p r i n c i p a l i s P i p p i n i s u p e r T h e o d o r i -

? U m • V • ^ A n n a l s 1 o f F u l d , o r of 

L a u n s h a n , P i p p i n u s d u x F r a n c o r u m 

o b t i n u i t r e g T i u m F r a n c o r u m p e r a n n o s 

2 7 , c u m r e g i b u s s i b i s u b j e c t i s . " 

es'lntm. " A n n a , s o f M e t * . 

" " J " ' ? q u ' d e m n o m i n a r e g u m i m -

f e e i u m ' " ' r t r ° A S r e , 8 n i ^ a b e n s p r i W -
l e g i u m . e t c . - A n n a l s o f M e t z , " y e a r 

i ; ; A n n a l s o f M e t z , " y e a r 7 1 9 

c S e d e m q u e i l l i r e g a l e m s u b s u a 

d i t i o n e c o n c e s s i t . " - I b i f . a n n o 7 . 9 . 

d E x c h r o m c o C e n t u l e n s i , " l i b . a. 

T h e e x t r a v a g a n t pass ion of t h e n a t i o n for P e p i n ' s family 

w e n t s o far that t h e y c h o s e o n e of his g r a n d s o n s , w h o w a s y e t 

a n infant, for m a y o r ; / and p u t h im o v e r o n e D a g o b e r t , that 

is. one p h a n t o m o v e r another . 

7 —Of the great Offices and Fiefs under the Mayors of the 

Palace 

T h e m a y o r s of t h e palace w e r e little d i s p o s e d t o establ ish the 

u n c e r t a i n t e n u r e of p laces a n d o f f i c e s ; for , i n d e e d , t h e y ru led 

o n l y b y the p r o t e c t i o n w h i c h in this respect t h e y g r a n t e d t o t h e 

nobi l i ty . H e n c e the g r e a t o f f ices c o n t i n u e d t o be g i v e n for life, 

a n d this u s a g e w a s e v e r y d a y m o r e firmly establ ished. 

B u t I h a v e s o m e part icu lar r e f l e c t i o n s t o m a k e here in re-

spect of fiefs: I d o not q u e s t i o n but m o s t of t h e m b e c a m e 

h e r e d i t a r y f r o m th is t ime. 

In t h e t reaty of A n d e l i , * G o n t r a m a n d his n e p h e w C h i l d e -

bert e n g a g e t o mainta in t h e d o n a t i o n s m a d e t o t h e v a s s a l s 

a n d c h u r c h e s b y t h e k i n g s their p r e d e c e s s o r s ; a n d leave is 

g i v e n t o the w i v e s , d a u g h t e r s , a n d w i d o w s of k i n g s t o d i s p o s e 

b y wi l l , a n d in perpetu i ty , of w h a t e v e r t h e y h o l d of t h e e x -

chequer.A 

M a r c u l f u s w r o t e his f o r m u l a r i e s at t h e t i m e of the m a y o r s « 

W e find severa l in w h i c h t h e k i n g s m a k e d o n a t i o n s b o t h t o the 

p e r s o n a n d t o his h e i r s : / a n d as t h e f o r m u l a r i e s represent t h e 

c o m m o n a c t i o n s of life, t h e y p r o v e that part of the fiefs had 

b e c o m e heredi tary t o w a r d s t h e end of the first race . T h e y w e r e 

far f r o m h a v i n g in those d a y s the idea of an unal ienable de-

m e s n e ; this is a m o d e r n t h i n g , w h i c h t h e y k n e w nei ther in 

t h e o r y n o r pract ice . 

I n p r o o f hereof w e shall p r e s e n t l y p r o d u c e posi t ive f a c t s ; 

a n d if w e can point o u t a t i m e in w h i c h there w e r e n o l o n g e r 

a n y benef ices for t h e a r m y , n o r a n y f u n d s for its s u p p o r t , w e 

must cer ta in ly c o n c l u d e that the ancient benef ices h a d b e e n 

domus*ra:psda°ii " V i « P 1 » ¿ f r ^ >h< * * the first 

^voVuSn,areqrac«?e'audt,0c^0uam^r S " ^ * * ' * h ^ 



al ienated. T h e t i m e 1 m e a n is t h a t of C h a r l e s M a r t e l , w h o 

f o u n d e d s o m e n e w fiefs, w h i c h w e s h o u l d c a r e f u l l y d i s t i n g u i s h 

f r o m those of t h e earliest date. 

W h e n t h e k i n g s b e g a n t o m a k e g r a n t s in p e r p e t u i t y , e i ther 

t h r o u g h t h e c o r r u p t i o n w h i c h c r e p t i n t o t h e g o v e r n m e n t o r 

b y reason of t h e c o n s t i t u t i o n itself , w h i c h c o n t i n u a l l y o b l i g e d 

those p r i n c e s t o c o n f e r rewards , it w a s n a t u r a l t h e y s h o u l d 

b e g i n w i t h g i v i n g the p e r p e t u i t y of t h e fiefs, r a t h e r t h a n of 

the count ies . F o r t o d e p r i v e t h e m s e l v e s of s o m e a c r e s of land 

w a s n o g r e a t m a t t e r ; b u t t o r e n o u n c e t h e r i g h t of d i s p o s i n g 

of the g r e a t o f f i c e s w a s d i v e s t i n g t h e m s e l v e s of the ir v e r y 

p o w e r . 

8.—In what Manner the Allodial Estates were changed into 
Fiefs 

T h e m a n n e r of c h a n g i n g an a l lodia l estate into a fief m a y b e 

seen in a f o r m u l a r y of Marculfus. fe T h e o w n e r of t h e land g a v e 

it t o the k i n g , w h o r e s t o r e d it t o t h e d o n o r b y w a y of u s u f r u c t , 

o r b e n e f i c e , a n d then t h e d o n o r n o m i n a t e d his he irs t o the 

k i n g . 

I n o r d e r t o find o u t t h e r e a s o n s w h i c h i n d u c e d t h e m thus 

t o c h a n g e t h e n a t u r e of t h e allodia, I m u s t t r a c e t h e s o u r c e of 

t h e a n c i e n t p r i v i l e g e s of o u r n o b i l i t y , a n o b i l i t y w h i c h for 

t h e s e e l e v e n centur ies h a s b e e n e n v e l o p e d w i t h d u s t , w i t h 

b l o o d , a n d wi th the m a r k s of t o i l . 

T h e y w h o w e r e seized of fiefs e n j o y e d v e r y g r e a t a d v a n t a g e s . 

T h e c o m p o s i t i o n for t h e i n j u r i e s d o n e t h e m w a s g r e a t e r than 

that of f r e e m e n . It a p p e a r s b y t h e f o r m u l a r i e s of M a r c u l f u s 

that it w a s a p r i v i l e g e b e l o n g i n g t o a k i n g ' s vassa l , that w h o -

e v e r ki l led h i m s h o u l d p a y a c o m p o s i t i o n of s i x h u n d r e d sous. 

T h i s p r i v i l e g e w a s e s t a b l i s h e d b y the Sa l ic l a w , ' a n d b y that 

of t h e R i p u a r i a n s ; m a n d w h i l e t h e s e t w o l a w s o r d a i n e d a c o m -

posi t ion of s i x h u n d r e d s o u s f o r t h e m u r d e r of a k i n g ' s vassal , 

t h e y g a v e b u t t w o h u n d r e d s o u s for t h e m u r d e r of a p e r s o n 

f reeborn, if h e w a s a F r a n k o r b a r b a r i a n , o r a m a n l i v i n g u n d e r 

the S a l i c l a w ; » a n d o n l y a h u n d r e d f o r a R o m a n . 

T h i s w a s n o t t h e o n l y p r i v i l e g e b e l o n g i n g t o t h e k i n g ' s v a s -

k Book I . formulary 13. 
/Tit . 44- See also tit. 66, sees. 3 and 

4; and tit. 74. 
m Tit . 11. 

n See also the law of the Ripuarians, 
tit. 7; and the Salic law, t i t 44. arts 
i and 4. 

sals. W e o u g h t t o k n o w t h a t w h e n a m a n w a s s u m m o n e d in 

c o u r t , a n d did n o t m a k e his a p p e a r a n c e n o r o b e y the j u d g e ' s 

o r d e r s , h e w a s ca l led b e f o r e t h e k i n g ; o a n d if h e pers is ted in 

his c o n t u m a c y , he w a s e x c l u d e d f r o m t h e r o y a l protection,/» 

a n d n o o n e w a s a l l o w e d t o enterta in h i m , n o r e v e n t o g i v e 

h i m a m o r s e l of b r e a d . N o w , if h e w a s a p e r s o n of an o r d i n a r y 

c o n d i t i o n , his g o o d s w e r e c o n f i s c a t e d ; q b u t if he w a s t h e k i n g ' s 

vassal , t h e y w e r e n o t . ' T h e first b y his c o n t u m a c y w a s d e e m e d 

suf f ic ient ly c o n v i c t e d of the c r i m e , the s e c o n d w a s n o t ; t h e 

f o r m e r for t h e s m a l l e s t c r i m e s w a s o b l i g e d t o u n d e r g o t h e trial 

b y b o i l i n g w a t e r / t h e latter w a s c o n d e m n e d t o th is trial o n l y 

in t h e c a s e of m u r d e r . ' I n fine, the k i n g ' s vassa l c o u l d n o t be 

c o m p e l l e d t o s w e a r in c o u r t a g a i n s t a n o t h e r vassal .« T h e s e 

p r i v i l e g e s w e r e c o n t i n u a l l y i n c r e a s i n g , a n d t h e C a p i t u l a r y of 

C a r l o m a n d o e s th is h o n o r t o t h e k i n g ' s vassa ls , that t h e y 

s h o u l d n o t be o b l i g e d t o s w e a r in p e r s o n , b u t o n l y b y t h e 

m o u t h of their o w n v a s s a l s . f M o r e o v e r , w h e n a p e r s o n , h a v -

i n g these h o n o r s , did n o t r e p a i r t o t h e a r m y , his p u n i s h m e n t 

w a s t o absta in f r o m flesh-meat a n d w i n e as l o n g as he h a d b e e n 

a b s e n t f r o m the s e r v i c e ; b u t a f r e e m a n w w h o n e g l e c t e d t o 

f o l l o w h i s c o u n t w a s fined s i x t y s o u s , * a n d w a s r e d u c e d t o a 

state of s e r v i t u d e till h e h a d p a i d it. 

I t is v e r y n a t u r a l , t h e r e f o r e , t o b e l i e v e t h a t t h o s e F r a n k s 

w h o w e r e not t h e k i n g ' s vassa ls , a n d m u c h m o r e t h e R o m a n s , 

b e c a m e f o n d of e n t e r i n g into t h e state of v a s s a l a g e : a n d that 

t h e y m i g h t not be d e p r i v e d of their d e m e s n e s , t h e y d e v i s e d 

t h e u s a g e of g i v i n g the ir allodium to t h e k i n g , of r e c e i v i n g it 

f r o m him a f t e r w a r d s as a fief, a n d of n o m i n a t i n g their heirs. 

T h i s u s a g e w a s c o n t i n u e d , a n d t o o k p lace espec ia l ly d u r i n g t h e 

t i m e s of c o n f u s i o n u n d e r t h e s e c o n d race , w h e n e v e r y man b e -

i n g in w a n t of a p r o t e c t o r w a s d e s i r o u s of i n c o r p o r a t i n g h i m -

self wi th t h e o t h e r lords, a n d of e n t e r i n g , a s it w e r e , into the 

feudal m o n a r c h y , b e c a u s e the pol i t ica l n o l o n g e r e x i s t e d . y 

T h i s c o n t i n u e d u n d e r the third race , as w e find b y severa l 

0 Salic law, tits. 59 and 76. . 
p " Extra sermonem regis ." — Salic 

law, tits. 59 and 76. 
q Salic law, tit. 59, sec. I. 
r Ibid. tit. 76, sec. t. 
s Ibid. tits. 56 and 59. 
1 Ibid. tit. 76, sec. 1. 
u Ibid. tit. 76, sec. 2. 

v " A p u d vernis palat ium," in the 
year 883, arts. 4 and 11. 

w Capitulary of Charlemagne, in the 
year 812, arts. 1 and 3. 

x " Her ibannum." 
y " N o n infirmis reliquit hatredibus," 

says Lambert d 'Ardres in Ducange, on 
the word " alodis." 



c h a r t e r s ; s w h e t h e r t h e y g a v e their allodium, and r e s u m e d it 

b y t h e s a m e a c t ; o r w h e t h e r it w a s declared an allodium, a n d 

a f t e r w a r d s a c k n o w l e d g e d a s a fief. T h e s e w e r e cal led fiefs of 

r e s u m p t i o n . 

T h i s d o e s n o t i m p l y that t h o s e w h o were seized of fiefs ad-

m i n i s t e r e d t h e m as a p r u d e n t father of a fami ly w o u l d ; for 

t h o u g h t h e f r e e m e n g r e w des i rous of be ing possessed of fiefs, 

y e t t h e y m a n a g e d this sort of estates a s usufructs are m a n a g e d 

in o u r d a y s . T h i s is w h a t i n d u c e d C h a r l e m a g n e , t h e m o s t 

v i g i l a n t a n d c o n s i d e r a t e p r i n c e w e e v e r had, to m a k e a g r e a t 

m a n y r e g u l a t i o n s in o r d e r t o h i n d e r the fiefs f r o m b e i n g de-

m e a n e d in f a v o r of a l lodial estates.« It p r o v e s o n l y that in his 

t i m e m o s t b e n e f i c e s w e r e but for life, and c o n s e q u e n t l y that 

t h e y t o o k m o r e care of t h e f r e e h o l d s than of the b e n e f i c e s ; a n d 

y e t f o r all t h a t t h e y did not c h o o s e rather to be t h e k i n g ' s 

v a s s a l s t h a n f r e e m e n . T h e y m i g h t h a v e reasons for d i s p o s i n g 

o f s o m e p a r t i c u l a r p a r t of a fief, b u t t h e y w e r e not w i l l i n g to be 

s t r i p p e d of the ir d i g n i t y l ikewise . 

I k n o w , l i k e w i s e , that C h a r l e m a g n e l a m e n t s in a certain 

C a p i t u l a r y , t h a t in s o m e p laces there w e r e p e o p l e w h o g a v e 

a w a y the ir fiefs in p r o p e r t y , a n d r e d e e m e d t h e m a f t e r w a r d s in 

t h e s a m e manner.«- B u t I d o n o t say that t h e y w e r e not f o n d e r 

of t h e p r o p e r t y than of the u s u f r u c t ; I m e a n o n l y , t h a t w h e n 

t h e y c o u l d c o n v e r t a n allodium into a fief, w h i c h w a s t o d e s c e n d 

t o t h e i r heirs , as is t h e case of the f o r m u l a r y a b o v e m e n t i o n e d , 

t h e y h a d v e r y g r e a t a d v a n t a g e s in d o i n g it. 

9 . — H o w the Church Lands were Converted into Fiefs 

T h e use of t h e fiscal lands s h o u l d h a v e b e e n o n l y t o serve 

a s a d o n a t i o n b y w h i c h t h e k i n g s w e r e t o e n c o u r a g e t h e F r a n k s 

t o u n d e r t a k e n e w e x p e d i t i o n s , a n d b y w h i c h on the o t h e r h a n d 

t h e s e fiscal l a n d s w e r e increased. T h i s , a s I h a v e a l r e a d y o b -

s e r v e d , w a s t h e spirit of the n a t i o n ; b u t t h e s e d o n a t i o n s t o o k 

a n o t h e r t u r n . T h e r e is still e x t a n t a s p e e c h of C h i l p e r i c / 

g r a n d s o n of C l o v i s , in w h i c h he c o m p l a i n s t h a t a l m o s t all these 

t h i S i J £ ® f e d ,by Ducange. in lary of the year 806. art. 7 ; the Capitu-
b v OailanH ? d , S v - those produced lary of the year 779. art! 29; the Ca-
land* D nH , L n I S e - ° r a l l 0 d , a I p i t u , a r y of L o u i s the Pious, in the 

« ^ J J ' i V a n i \ h e following. year 829, art. 1. 
art m ^ ! h f y e a r t &L2' b The fifth of the year 806, art. 8. 
y S r & « L C a p , . t u l a r y -.of, t h e ' 1 " Gregory of Tours, book V I . 
y e a r 803, art. 3; the 1st Capitulary. chap, xlvi 

i n c e r t i anni , " art. 49; the 5th Capitu-

lands had b e e n a l r e a d y g i v e n a w a y t o t h e C h u r c h . " O u r e x -

c h e q u e r , " s a y s he, " is i m p o v e r i s h e d , a n d o u r r i c h e s are trans-

ferred t o t h e c l e r g y ; d n o n e re ign n o w but t h e b i s h o p s , w h o 

l ive in g r a n d e u r w h i l e w e are qui te e c l i p s e d . " 

T h i s w a s the r e a s o n that the m a y o r s , w h o durst not a t t a c k 

the lords , s tr ipped the c h u r c h e s ; a n d o n e of the m o t i v e s al-

l e g e d b y P e p i n for e n t e r i n g N e u s t r i a e w a s , his h a v i n g b e e n 

invi ted t h i t h e r b y t h e c l e r g y , t o put a s t o p t o the e n c r o a c h m e n t s 

of t h e k i n g s , that is, of the m a y o r s , w h o d e p r i v e d t h e C h u r c h 

of all h e r possess ions . 

T h e m a y o r s of A u s t r a s i a , that is t h e f a m i l y of t h e P e p i n s , 

h a d b e h a v e d t o w a r d s t h e c l e r g y w i t h m o r e m o d e r a t i o n than 

t h o s e of N e u s t r i a a n d B u r g u n d y . T h i s is e v i d e n t f r o m o u r 

c h r o n i c l e s / in w h i c h w e see the m o n k s p e r p e t u a l l y e x t o l l i n g 

t h e d e v o t i o n and l iberal i ty of t h e P e p i n s . T h e y t h e m s e l v e s h a d 

b e e n p o s s e s s e d of the first p laces in t h e C h u r c h . " O n e c r o w 

d o e s not pul l o u t the e y e s of a n o t h e r ; " as C h i l p e r i c said t o 

the b ishops .« 

P e p i n s u b d u e d N e u s t r i a a n d B u r g u n d y ; b u t as his p r e t e n c e 

for d e s t r o y i n g t h e m a y o r s a n d k i n g s w a s t h e g r i e v a n c e s of the 

c l e r g y , he c o u l d not strip the latter w i t h o u t a c t i n g incon-

sistently w i t h his cause , a n d s h o w i n g that h e m a d e a jest of the 

nat ion. H o w e v e r , the c o n q u e s t of t w o g r e a t k i n g d o m s and 

t h e d e s t r u c t i o n of t h e o p p o s i t e party a f f o r d e d h im suff ic ient 

m e a n s of s a t i s f y i n g his g e n e r a l s . 

P e p i n m a d e himsel f m a s t e r of the m o n a r c h y b y p r o t e c t i n g 

the c l e r g y ; his son , C h a r l e s M a r t e l , c o u l d not mainta in his 

p o w e r but b y o p p r e s s i n g t h e m . T h i s pr ince , finding that part 

of t h e r e g a l a n d fiscal l a n d s had b e e n g i v e n ei ther for l ife, o r 

in p e r p e t u i t y , to t h e nobi l i ty , and that the C h u r c h b y r e c e i v i n g 

both f r o m rich a n d p o o r had a c q u i r e d a g r e a t part e v e n of t h e 

a l lodial estates, he r e s o l v e d t o strip the c l e r g y ; and a s the fiefs 

of the first d iv i s ion w e r e n o l o n g e r in b e i n g , he f o r m e d a 

s e c o n d . * H e t o o k for himsel f and for his o f f i cers the c h u r c h 

d T h i s is what induced him to annul 
the testaments made in favor of the 
clergy, and even the donations of his 
father; Gontram re-established them, 
and even made new donations.—Greg-
ory of Tours, book V I I . chap. vii. 

f See the " Annals of Metz ," year 
689. " Exci tor imprimis querelis sacer-
dotum et servorum Dei, qui me sxpius 

adienmt ut pro sublatis injuste patri-
moniis," etc. 

f See the " Annals of Metz ." 

{In Gregory of Tours. 

" Karolus plurima juri ecclesiastico 
detrahens onedia ' f isco sociavit, ac 
deinde militibus dispertivit." — " E x 
Chronico Centulensi ," lib. I I . 



lands and the c h u r c h e s themselves; t h u s h e r e m e d i e d an evil 

which di f fered f r o m o r d i n a r y diseases, as its e x t r e m i t y ren-

dered it the m o r e e a s y to cure. 

10.—Riches of the Clergy 

S o g r e a t w e r e the d o n a t i o n s m a d e to the c l e r g y that ui .uer 

the three races of o u r pr inces they m u s t h a v e several t imes 

received the full p r o p e r t y of all the lands of the k i n g d o m . 

B u t if o u r k i n g s , the nobi l i ty , and the p e o p l e found the w a y of 

g i v i n g t h e m all their estates, they f o u n d also the method of 

g e t t i n g t h e m b a c k a g a i n . T h e spirit of d e v o t i o n established 

a great n u m b e r of c h u r c h e s under the first r a c e ; b u t the mil-

itary spirit w a s the c a u s e of their b e i n g g i v e n a w a y a f terwards 

to the soldiery , w h o div ided them a m o n g their chi ldren. W h a t 

a n u m b e r of lands m u s t h a v e then been t a k e n f r o m the c l e r g y ' s 

mensalia! T h e k i n g s of the second r a c e o p e n e d their hands, 

and m a d e n e w d o n a t i o n s to t h e m ; b u t the N o r m a n s , w h o 

came a f t e r w a r d s , p l u n d e r e d and r a v a g e d all be fore them, 

w r e a k i n g their v e n g e a n c e chiefly o n the priests a n d m o n k s , 

and d e v o t i n g e v e r y r e l i g i o u s house to destruct ion. F o r they 

c h a r g e d t h o s e ecclesiast ics with the destruct ion of their idols, 

and with all the o p p r e s s i v e measures of C h a r l e m a g n e b y which 

they had been success ive ly ob l iged to t a k e shelter in the N o r t h . 

T h e s e w e r e a n i m o s i t i e s w h i c h the space of f o r t y o r fifty years 

had not been able to obl i terate . In this s i tuation w h a t losses 

must the c l e r g y h a v e s u s t a i n e d ! T h e r e w e r e hardly ecclesias-

tics left to d e m a n d the estates of w h i c h they had been deprived. 

T h e r e r e m a i n e d , there fore , for the r e l i g i o u s piety of the third 

race, foundat ions e n o u g h to m a k e , and lands to b e s t o w . T h e 

opinions w h i c h w e r e spread a b r o a d and bel ieved in those days 

would h a v e depr ived the laity of all their estates, if they had 

been but v i r t u o u s e n o u g h . B u t if the c l e r g y w e r e actuated by 

ambition, the laity w e r e not w i t h o u t t h e i r s ; if d y i n g persons 

gave their estates to the C h u r c h , their heirs w o u l d fain resume 

them. W e meet with c o n t i n u a l quarre ls b e t w e e n the lords and 

the bishops, the g e n t l e m e n a n d the a b b o t s ; and the c l e r g y 

must h a v e been v e r y hard pressed, since t h e y w e r e o b l i g e d to 

put themselves u n d e r the p r o t e c t i o n of certain lords, w h o 

granted t h e m a m o m e n t a r y d e f e n c e , and a f t e r w a r d s joined 

their oppressors. 

B u t a bet ter adminis trat ion h a v i n g been establ ished under 

the third r a c e g a v e the c l e r g y leave to a u g m e n t their posses-

sions ; w h e n the C a l v i n i s t s started up, and h a v i n g p l u n d e r e d 

the c h u r c h e s , they turned all t h e sacred plate into specie. H o w 

c o u l d the c l e r g y be sure of their estates, w h e n they w e r e n o t 

even safe in their p e r s o n s ? T h e y w e r e d e b a t i n g on c o n -

trovers ia l s u b j e c t s w h i l e their a r c h i v e s w e r e in flames. W h a t 

did it avai l t h e m to d e m a n d b a c k of an i m p o v e r i s h e d nobi l i ty 

those estates w h i c h w e r e n o l o n g e r in possess ion of the latter, 

b u t had b e e n c o n v e y e d into o t h e r h a n d s b y di f ferent m o r t -

g a g e s ? T h e c l e r g y h a v e been l o n g a c q u i r i n g , and h a v e of ten 

re funded, a n d still there is n o end of their acquis i t ions. 

II.—State of Europe at the Time of Charles Martel 

C h a r l e s M a r t e l , w h o u n d e r t o o k to strip the c l e r g y , f o u n d 

himself in a m o s t h a p p y s i tuat ion. H e w a s b o t h feared and 

b e l o v e d b y the s o l d i e r y , he w o r k e d for t h e m , h a v i n g the pre-

t e x t of h is w a r s a g a i n s t the S a r a c e n s . H e w a s hated, indeed, 

by the c l e r g y , but h e h a d n o need of their assistance.« T h e 

P o p e , t o w h o m h e w a s necessary , stretched o u t his a r m s to h im. 

E v e r y o n e k n o w s the f a m o u s e m b a s s y h e rece ived f r o m G r e g -

ory I I I . / T h e s e t w o p o w e r s w e r e strictly united, b e c a u s e they 

could not d o w i t h o u t e a c h o t h e r : the P o p e stood in need of the 

F r a n k s to assist h i m aga inst the L o m b a r d s a n d the G r e e k s ; 

C h a r l e s M a r t e l had o c c a s i o n for the P o p e , to h u m b l e the 

G r e e k s , t o e m b a r r a s s the L o m b a r d s , to m a k e himself m o r e re-

spectable at h o m e , and to g u a r a n t e e the tit les w h i c h h e had, 

and t h o s e w h i c h h e o r his chi ldren m i g h t take. It w a s im-

possible , t h e r e f o r e , f o r his enterprise t o miscarry . 

St . E u c h e r i u s , B i s h o p of O r l e a n s , had a v is ion w h i c h f r i g h t -

ened all t h e p r i n c e s of that t ime. I shall p r o d u c e o n this o c c a -

sion the letter wr i t ten by the b i s h o p s a s s e m b l e d at R h e i m s to 

L o u i s , K i n g of G e r m a n y , w h o had invaded the terr i tories of 

C h a r l e s the B a l d ; k b e c a u s e it wi l l g i v e us an ins ight i n t o the 

s i tuat ion of t h i n g s in t h o s e t imes, and the t e m p e r of the peo-

ple. T h e y s a y , / " T h a t St. E u c h e r i u s , h a v i n g b e e n snatched u p 
i See the " Annals of M e t * . " s e t . " — " Annals of Met* , " year 74'-
5 " Epistolam quoque. decreto Roma- " E o pacto oatrato ut a partibus >m-

norum prineipum, sib. p r x d i c . u , pne- P y l o n s r ~ e d e r e t - F r e d e g a n u s . 
sul Gregorius miserat, quod sese » A n n o 858 apud Cansiacum , 
populus Komanus, relicta imperatons Baluzius s edition, torn, i p. 101. 
dominatione. ad suam defensionem et / I b i d . p. 109. 
invictam clementiam convertere voluis-



into heaven, s a w C h a r l e s M a r t e l t o r m e n t e d in t h e b o t t o m of 

hell by o r d e r of t h e saints, w h o are t o sit w i t h C h r i s t at the last 

j u d g m e n t ; that he had b e e n c o n d e m n e d t o th is p u n i s h m e n t 

before his t ime, for h a v i n g s t r ipped t h e C h u r c h of h e r p o s s e s -

sions a n d t h e r e b y c h a r g e d himsel f w i t h t h e s ins of all those 

w h o f o u n d e d these l i v i n g s ; that K i n g P e p i n held a c o u n c i l 

u p o n this o c c a s i o n , and h a d o r d e r e d all t h e c h u r c h lands h e 

c o u l d r e c o v e r t o be r e s t o r e d ; that a s h e c o u l d g e t b a c k o n l y 

a part of them, because of his d i s p u t e s w i t h V a i f r e , D u k e of 

A q u i t a i n e , he issued letters ca l led precaria m for the r e m a i n d e r , 

a n d m a d e a law that the la i ty s h o u l d p a y a tenth p a r t of the 

c h u r c h lands t h e y p o s s e s s e d , a n d t w e l v e deniers for e a c h 

h o u s e ; that C h a r l e m a g n e d i d not g i v e the c h u r c h l a n d s a w a y ; 

o n the c o n t r a r y , that he p u b l i s h e d a C a p i t u l a r y , b y w h i c h he 

e n g a g e d b o t h for himself a n d f o r his s u c c e s s o r s n e v e r t o m a k e 

a n y s u c h g r a n t ; that all t h e y s a y is c o m m i t t e d t o w r i t i n g , a n d 

that a g r e a t m a n y of t h e m h e a r d t h e w h o l e re lated b y L o u i s 

the D e b o n n a i r e , the father of those t w o k i n g s . " 

K i n g P e p i n ' s r e g u l a t i o n , m e n t i o n e d b y t h e b i s h o p s , v/as 

m a d e in the C o u n c i l held a t L e p t i n e s . n T h e C h u r c h f o u n d 

this a d v a n t a g e in it, that s u c h a s h a d r e c e i v e d those lands held 

t h e m n o l o n g e r but in a p r e c a r i o u s m a n n e r ; and, m o r e o v e r , 

that she rece ived the tithe o r tenth part , a n d t w e l v e deniers for 

e v e r y h o u s e that had b e l o n g e d t o her. B u t th is w a s o n l y a pal-

l iative, and did not r e m o v e t h e d isorder . 

N a y , it m e t wi th o p p o s i t i o n , a n d P e p i n w a s o b l i g e d t o m a k e 

a n o t h e r C a p i t u l a r y / in w h i c h he e n j o i n s t h o s e w h o held a n y 

of those benef ices to pay th is t i the a n d d u t y , a n d e v e n t o k e e p 

u p the h o u s e s b e l o n g i n g t o t h e b i s h o p r i c o r m o n a s t e r y , u n d e r 

the p e n a l t y of for fe i t ing t h o s e p o s s e s s i o n s . C h a r l e m a g n e re-

n e w e d the r e g u l a t i o n s of Pepin./ 1 

T h a t p a r t of t h e same let ter w h i c h s a y s that C h a r l e m a g n e 

p r o m i s e d b o t h for himself a n d for his s u c c e s s o r s n e v e r t o d iv ide 

« " P r e c a r i a , quod precibus utendum « I n the year 743. see the 5th book of 
conceditur says Cujus, m his notes the Capitularies, art. 3, Baluzius's edi-
upon the first Book of Fiefs." I find tion, p. 825 
in a diploma of King Pepin dated the o That o f Metz, in the year 736, art. 4. 
third year of his renin, that this prince p See his Capitulary, in the year 801 
was not the first who established these given at W o r m s ; Baluzius's edition p 

precaria ; he cites one made by the 4 " . where he regulates the precarious 
Mayor Ebroin, and continued after his contract, and that of Frankfort, in the 

. , h e d i p l ? . m a . ? U h e "J y , e a r 794, p. 267. art 24, in relation to 
the 5th tome of the Historians of the repairing of the houses: and that of 
France by the Benedictins, art. 6. the year 800, p. 330. 

a g a i n t h e c h u r c h lands a m o n g t h e so ld iery is a g r e e a b l e t o the 

C a p i t u l a r y of this p r i n c e , g i v e n at A i x - l a - C h a p e l l e in the y e a r 

803, wi th a v i e w of r e m o v i n g the a p p r e h e n s i o n s of the c l e r g y 

u p o n this s u b j e c t . B u t the d o n a t i o n s a l r e a d y m a d e w e r e still 

in force.« T h e b i s h o p s v e r y j u s t l y add, that L o u i s the D e b o n -

naire f o l l o w e d the e x a m p l e of C h a r l e m a g n e , a n d did not g i v e 

a w a y t h e c h u r c h l a n d s t o t h e so ld iery . 

A n d y e t t h e o l d a b u s e s w e r e carr ied t o s u c h a pi tch, that t h e 

laity u n d e r t h e c h i l d r e n of L o u i s the D e b o n n a i r e p r e f e r r e d 

ecc les iast ics to b e n e f i c e s , o r t u r n e d them o u t of their l i v i n g s r 

w i t h o u t t h e c o n s e n t of the b i s h o p s . T h e benef ices w e r e d i v i d e d 

a m o n g t h e n e x t h e i r s / a n d w h e n they w e r e held in an i n d e c e n t 

m a n n e r the b i s h o p s h a d n o o t h e r r e m e d y left than t o r e m o v e 

the rel ics . ' 

B y t h e C a p i t u l a r y of C o m p i e g n e « it is e n a c t e d that t h e 

k i n g ' s c o m m i s s a r y shal l h a v e a r i g h t t o visit e v e r y m o n a s t e r y , 

t o g e t h e r w i t h t h e b i s h o p , b y t h e c o n s e n t a n d in p r e s e n c e of t h e 

p e r s o n w h o h o l d s i t ; v a n d this s h o w s that the a b u s e w a s g e n -

eral. 

N o t t h a t t h e r e w e r e l a w s w a n t i n g for t h e rest i tut ion of t h e 

c h u r c h - l a n d s . T h e P o p e h a v i n g r e p r i m a n d e d the b i s h o p s for 

their n e g l e c t in r e g a r d t o t h e re-es tab l i shment of t h e m o n a s -

teries, t h e y w r o t e t o C h a r l e s the B a l d , that t h e y w e r e not af-

fected b y th is r e p r o a c h , b e c a u s e t h e y w e r e not c u l p a b l e ; w 

a n d t h e y r e m i n d e d h i m of w h a t had b e e n p r o m i s e d , r e s o l v e d , 

a n d d e c r e e d in s o m a n y nat ional assembl ies . In p o i n t of fact 

t h e y q u o t e d nine . 

Still t h e y w e n t o n d i s p u t i n g ; till the N o r m a n s c a m e a n d 

m a d e t h e m all a g r e e . 

12.—Establishment of the Tithes 

T h e r e g u l a t i o n s m a d e u n d e r K i n g P e p i n h a d g i v e n the 

C h u r c h r a t h e r h o p e s of relief than e f f e c t u a l l y re l ieved h e r ; a n d 

as C h a r l e s M a r t e l f o u n d all the l a n d e d estates of the k i n g d o m 

q As appears by the preceding note, s Ibid. sec. 44-
and by the Capitulary of Pepin. King I Ibid. 
of Italy, where it says that the K i n g u Given the 28th year of the reign of 
would give the monasteries in fief to Charles the Bald, in the year 868. Ba-
those who would swear allegiance for luzius's edition, p. 203. 
fiefs: it is added to the law o f the Lom- v " Cum consifio et consensu ipsius 
bards, book I I I . tit. 1, sec. 30; and to qui locum retinet." 
the Salic laws. Collection of Pepin's n>" Concilium apud Bonoi lum." the 
laws in Echard. p. 195. tit. 26, art. 4. 16th year of Charles the Bald, in the 

r See the constitution of Lotharius I. year 856, Baluzius's edition, p. 78. 
in the law of the Lombards, book I I I . 
law 1, sec. 43. 



in the h a n d s of t h e c l e r g y , C h a r l e m a g n e f o u n d all the c h u r c h 

lands in the h a n d s of t h e so ld iery . T h e latter c o u l d not be c o m -

pel led t o restore a v o l u n t a r y d o n a t i o n ; a n d the c i r c u m s t a n c e s 

of that t ime r e n d e r e d t h e t h i n g still m o r e i m p r a c t i c a b l e than it 

s e e m e d t o b e of its o w n nature . O n the o t h e r h a n d , C h r i s t i a n -

i ty o u g h t n o t t o h a v e b e e n lost for w a n t of ministers , c h u r c h e s , 

a n d i n s t r u c t i o n . * 

T h i s w a s t h e r e a s o n of C h a r l e m a g n e ' s e s t a b l i s h i n g t h e 

tithes,y a n e w k i n d of p r o p e r t y w h i c h h a d th is a d v a n t a g e in 

f a v o r of the c l e r g y , that as t h e y w e r e g i v e n p a r t i c u l a r l y t o the 

C h u r c h , it w a s easier in p r o c e s s of t i m e t o k n o w w h e n t h e y 

w e r e u s u r p e d . 

S o m e h a v e a t t e m p t e d t o m a k e this inst i tut ion of a still re-

m o t e r date, b u t t h e a u t h o r i t i e s t h e y p r o d u c e s e e m rather , I 

t h i n k , to p r o v e t h e c o n t r a r y . T h e c o n s t i t u t i o n of C l o t h a r i u s 

s a y s 2 o n l y , t h a t t h e y shal l not raise certa in t i thes on c h u r c h -

l a n d s ; a so far t h e n w a s t h e C h u r c h f r o m e x a c t i n g t i thes at that 

t i m e , that its w h o l e p r e t e n s i o n w a s t o be e x e m p t e d f r o m p a y -

i n g t h e m . T h e s e c o n d c o u n c i l of Mácon,& w h i c h w a s held in 

585, a n d o r d a i n s t h e p a y m e n t of t ithes, s a y s , indeed, t h a t t h e y 

w e r e p a i d in a n c i e n t t imes , b u t it s a y s a lso that the c u s t o m of 

p a y i n g t h e m w a s t h e n a b o l i s h e d . 

N o o n e q u e s t i o n s b u t t h a t t h e c l e r g y o p e n e d t h e B i b l e b e -

f o r e C h a r l e m a g n e ' s t ime, a n d p r e a c h e d the g i f t s and o f f e r i n g s 

of L e v i t i c u s . B u t I s a y , that b e f o r e that p r i n c e ' s r e i g n , t h o u g h 

t h e t i thes m i g h t h a v e b e e n p r e a c h e d , t h e y w e r e n e v e r estab-

l i shed. 

I n o t i c e d that t h e r e g u l a t i o n s m a d e u n d e r K i n g P e p i n had 

s u b j e c t e d t h o s e w h o w e r e seized of c h u r c h lands in fief t o the 

p a y m e n t of t i thes , a n d t o t h e r e p a i r i n g of t h e c h u r c h e s . I t w a s 

torn i p - o R e m ' 8 ' U S - S u r l u s - « h í C - h t h ? C h u r c h i s exempted by CI™ 

ásllSSi! §§p=ISSS 
• S á s r t u M i J t . ' e s l a r ' ^ - g a T 

a g r e a t deal t o i n d u c e b y a law, w h o s e e q u i t y c o u l d not be dis-

p u t e d , t h e p r i n c i p a l m e n of the nat ion t o set t h e e x a m p l e . 

C h a r l e m a g n e did m o r e ; a n d w e find b y t h e C a p i t u l a r y de 

Villisc that he o b l i g e d his o w n d e m e s n e s t o t h e p a y m e n t of 

t h e t i t h e s ; th is w a s a still m o r e s t r i k i n g e x a m p l e . 

B u t t h e c o m m o n a l t y a r e rare ly i n f l u e n c e d b y e x a m p l e t o 

sacr i f ice their interests . T h e S y n o d of F r a n k f o r t furnished 

t h e m wi th a m o r e c o g e n t m o t i v e t o p a y the tithes.d A C a p i t u -

lary w a s m a d e in that S y n o d , w h e r e i n it is said, t h a t in the last 

f a m i n e the s p i k e s of c o r n w e r e f o u n d t o c o n t a i n n o s e e d / the 

infernal spirits h a v i n g d e v o u r e d it all , a n d that those spirits 

had b e e n heard t o r e p r o a c h them wi th not h a v i n g paid the 

t i t h e s ; in c o n s e q u e n c e of w h i c h it w a s o r d a i n e d that all those 

w h o w e r e seized of c h u r c h lands s h o u l d p a y the t i t h e s ; a n d 

t h e n e x t c o n s e q u e n c e w a s that t h e o b l i g a t i o n e x t e n d e d t o all . 

C h a r l e m a g n e ' s p r o j e c t did n o t s u c c e e d at first, for it s e e m e d 

t o o h e a v y a b u r d e n / T h e p a y m e n t of t h e t i thes a m o n g the 

J e w s w a s c o n n e c t e d w i t h t h e p l a n of t h e f o u n d a t i o n of the ir 

r e p u b l i c ; but here it w a s a b u r d e n quite i n d e p e n d e n t of the 

o t h e r c h a r g e s of t h e e s t a b l i s h m e n t of the m o n a r c h y . W e find 

b y t h e r e g u l a t i o n s added t o the l a w of t h e L o m b a r d s g the di f-

ficulty there w a s in c a u s i n g t h e t i thes t o be a c c e p t e d b y the c iv i l 

l a w s ; a n d a s for the o p p o s i t i o n t h e y met wi th b e f o r e t h e y w e r e 

a d m i t t e d b y t h e ecclesiast ic l a w s , w e m a y eas i ly j u d g e of it 

f r o m t h e d i f f e r e n t c a n o n s of the counci l s . 

T h e p e o p l e c o n s e n t e d at l e n g t h t o p a y the t i thes , u p o n c o n d i -

tion that t h e y m i g h t h a v e t h e p o w e r of r e d e e m i n g t h e m . T h i s 

the c o n s t i t u t i o n of L o u i s t h e Debonnaire,/« a n d that of the E m -

p e r o r L o t h a r i u s , his son , w o u l d not allow.» 

T h e l a w s of C h a r l e m a g n e , in r e g a r d t o t h e e s t a b l i s h m e n t of 

t i thes, w e r e a w o r k of n e c e s s i t y , not of s u p e r s t i t i o n — a w o r k , in 

short , in w h i c h r e l i g i o n o n l y w a s c o n c e r n e d . 

H i s f a m o u s d iv is ion of t h e t i thes into f o u r parts , for t h e re-

c Art. 6, Baluzius's edition, p. 332. I t 
was aiven in the year 800. 

d Held under Charlemagne, in the 
year 794- . 

e Experimento enim didieimus in 
anno quo ilia valida fames irrepsit. 
ebullire vacuas annonas a d x m o m b u s 
devoratas, et voces exprobrationis audi-
tas ," etc.—Baluzius 's edition, p. 267. 
art. 23. 

' S e e among the rest the Capitulary 
of Louis the Debonnaire, in the y«ar 

829, B a l u z i u s s edition, p. 663; against 
those who, to avoid paying tithes neg-
lected to cultivate the lands, etc., art. 
5. " Nonis quidem et decimis, unde et 
genitor noster et nos frequenter in di-
versis placitis admonitionem fecimus." 

g A m o n g others, that of Lotharius. 
book I I I . tit. 3, chap. vi. 

h In the year 829, art. 7, in Baluzius. 
torn. L p. 663. 
. « I n the law of the Lombards, book 
I I I . tit. 3, sec. 8. 



p a i r i n g of t h e churches, f o r the p o o r , for t h e b i s h o p , a n d for 

the c l e r g y , manifest ly p r o v e s that he w i s h e d t o g i v e t h e C h u r c h 

that fixed a n d permanent s tatus w h i c h she had lost . 

H i s wil l s h o w s that h e w a s d e s i r o u s of r e p a i r i n g the mis-

chief d o n e b y his g r a n d f a t h e r , C h a r l e s Marte l . / H e m a d e 

three equal s h a r e s of his m o v a b l e g o o d s ; t w o of these h e w o u l d 

h a v e div ided each into o n e - a n d - t w e n t y parts , for the o n e - a n d -

t w e n t y m e t r o p o l i t a n sees of his e m p i r e ; e a c h part w a s to be 

s u b d i v i d e d b e t w e e n t h e m e t r o p o l i t a n a n d t h e d e p e n d e n t 

b ishoprics . T h e r e m a i n i n g third he d is tr ibuted into four 

p a r t s ; o n e he g a v e to his c h i l d r e n a n d g r a n d c h i l d r e n , a n o t h e r 

w a s added t o t h e t w o - t h i r d s a l r e a d y b e q u e a t h e d , a n d the o t h e r 

t w o w e r e a s s i g n e d to c h a r i t a b l e uses . It s e e m s a s if h e l o o k e d 

u p o n t h e i m m e n s e d o n a t i o n he w a s m a k i n g t o t h e C h u r c h less 

a s a r e l i g i o u s ac t than as a po l i t i ca l d is tr ibut ion. 

I3-—0f the Election of Bishops and Abbots 

A s t h e C h u r c h had g r o w n p o o r , t h e k i n g s r e s i g n e d the r i g h t 

of n o m i n a t i n g t o b i s h o p r i c s a n d o t h e r ecc les iast ic benef ices k 

T h e pr inces g a v e t h e m s e l v e s less t r o u b l e a b o u t the ecclesiast ic 

m i n i s t e r s ; a n d the c a n d i d a t e s w e r e less s o l i c i t o u s in a p p l y i n g 

t o their authori t ies . T h u s t h e C h u r c h r e c e i v e d a k i n d of c o m -

p e n s a t i o n for the p o s s e s s i o n s she had lost . 

H e n c e , if L o u i s the D e b o n n a i r e left t h e p e o p l e of R o m e in 

possess ion of the r i g h t of c h o o s i n g the ir p o p e s , it w a s o w i n g 

t o the g e n e r a l spir i t that p r e v a i l e d in his t i m e ; I he b e h a v e d in 

t h e s a m e m a n n e r t o the s e e of R o m e as t o o t h e r b ishoprics . 

14.—Of the Fiefs of Charles Martel 

I shall not p r e t e n d t o d e t e r m i n e w h e t h e r C h a r l e s Marte l , 

in g i v i n g the c h u r c h l a n d s in fief, m a d e a g r a n t of them for l ife 

o r in p e r p e t u i t y . A l l I k n o w is, t h a t u n d e r C h a r l e m a g n e m 

and L o t h a r i u s I « t h e r e w e r e p o s s e s s i o n s of that k i n d w h i c h 

d e s c e n d e d t o t h e n e x t h e i r s , a n d w e r e d i v i d e d a m o n g t h e m . 

E t i S J S d * M d d d f c n t C i f r S ™ d i l C e < 1 ^ ' T h i s j s mentioned in the famous 

in*the ' year « ¡ P , * ^ t u l a r y . in the 

" C o n s * ' I m S i r i S ^ f o m 3 4 ; ' i D G o I d a s t - n ? t e . h i l « " n a t i o n , inserted in the 
imperial , torn. 1. code of the Lombards, book I I I . tit. 

1, sec. 44. 

I find, m o r e o v e r , that o n e part of t h e m w a s g i v e n as allodia, 

a n d t h e o t h e r a s fiefs." 

I n o t i c e d that t h e p r o p r i e t o r s of the allodia w e r e s u b j e c t t o 

s e r v i c e all t h e s a m e as the p o s s e s s o r s of the fiefs. T h i s , w i t h -

o u t d o u b t , w a s p a r t l y t h e r e a s o n . t h a t C h a r l e s M a r t e l m a d e 

g r a n t s of a l lodial l a n d s as w e l l a s of fiefs. 

15.—The same Subject continued 

W e m u s t o b s e r v e , that t h e fiefs h a v i n g b e e n c h a n g e d i n t o 

c h u r c h lands , a n d these a g a i n i n t o fiefs, t h e y b o r r o w e d s o m e -

t h i n g of e a c h o t h e r . T h u s t h e c h u r c h l a n d s h a d t h e p r i v i l e g e s 

of fiefs, a n d these h a d the p r i v i l e g e s of c h u r c h lands . S u c h 

w e r e t h e h o n o r a r y r i g h t s of c h u r c h e s , w h i c h b e g a n at that 

time./» A n d as t h o s e r i g h t s h a v e e v e r b e e n a n n e x e d t o the 

j u d i c i a r y p o w e r , in p r e f e r e n c e t o w h a t is still ca l led t h e fief, 

it f o l l o w s that the p a t r i m o n i a l j u r i s d i c t i o n s w e r e es tabl i shed at 

the s a m e t i m e as t h o s e v e r y r i g h t s . 

16.—Confusion of the Royalty and Mayoralty. The Second 
Race 

T h e c o n n e c t i o n of m y s u b j e c t has m a d e m e i n v e r t the o r d e r 

of t i m e , s o a s t o speak of C h a r l e m a g n e b e f o r e I h a d m e n t i o n e d 

the f a m o u s e p o c h of t h e t rans lat ion of the c r o w n t o t h e C a r l o -

v i n g i a n s u n d e r K i n g P e p i n ; a r e v o l u t i o n w h i c h , c o n t r a r y t o the 

n a t u r e of o r d i n a r y e v e n t s , is m o r e r e m a r k e d p e r h a p s in o u r 

d a y s than w h e n it h a p p e n e d . 

T h e k i n g s had n o a u t h o r i t y ; t h e y h a d o n l y an e m p t y n a m e . 

T h e r e g a l tit le w a s h e r e d i t a r y , and that of m a y o r e lect ive . 

T h o u g h it w a s lat ter ly in t h e p o w e r of the m a y o r s t o p l a c e a n y 

of the M e r o v i n g i a n s o n t h e t h r o n e , t h e y had not y e t t a k e n a 

k i n g of a n o t h e r f a m i l y ; a n d the ancient l a w w h i c h fixed t h e 

c r o w n in a par t icu lar f a m i l y w a s not yet erased f r o m t h e h e a r t s 

of t h e F r a n k s . T h e k i n g ' s p e r s o n w a s a l m o s t u n k n o w n in 

the m o n a r c h y ; b u t r o y a l t y w a s not . P e p i n , s o n of C h a r l e s 

o See the above constitution, and the 
Capitulary of Charles the Bald, in the 
vear 846. chap. x x . " in Villa Sparnaco," 
Baluxius's edition, torn. ii. p. 31. and 
that of the year 853. chaps, lii. and v.. 
in the Synod of SoissOns. Baluxius s 
edition, torn. ii. p. 54: and that of the 
vear 854, " apud Attiniacum,' chap. x. 
Baluxius's edition, torn. ii. p. 70. See 
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also the first Capitulary of Charle-
magne, " incerti anni ," arts. 49 and 56. 
Bal uxius's edition, torn. i. p. 519. 

p See the Capitularies, book v. art. 
44, and the Edict of Pistes in the year 
869. arts. 8 and o. where we find the 
honorary rights of the lords established, 
in the same manner as they are at this 
very day. 



Martel , t h o u g h t it w o u l d b e p r o p e r t o c o n f o u n d those t w o 

titles, a c o n f u s i o n w h i c h w o u l d leave it a m o o t p o i n t w h e t h e r 

the n e w r o y a l t y w a s h e r e d i t a r y o r n o t ; a n d th is w a s suff ic ient 

for h i m w h o t o t h e r e g a l d i g n i t y had j o i n e d a g r e a t p o w e r . T h e 

m a y o r ' s a u t h o r i t y w a s t h e n b l e n d e d w i t h that of t h e k i n g . In 

the m i x t u r e of t h e s e t w o a u t h o r i t i e s a k i n d of reconc i l ia t ion w a s 

m a d e ; the m a y o r h a d b e e n e lect ive , a n d t h e k i n g h e r e d i t a r y ; 

the c r o w n at t h e b e g i n n i n g of t h e s e c o n d r a c e w a s e lect ive , 

b e c a u s e t h e p e o p l e c h o s e ; it w a s h e r e d i t a r y , b e c a u s e t h e y al-

w a y s c h o s e in t h e s a m e f a m i l y . g 

F a t h e r le C o i n t e , in s p i t e of t h e a u t h o r i t y of all anc ient rec-

o r d s / d e n i e s t h a t t h e P o p e a u t h o r i z e d this g r e a t c h a n g e ; a n d 

o n e of h i s r e a s o n s is t h a t h e w o u l d h a v e c o m m i t t e d an in jus-

tice.* A f ine t h i n g t o see a h is tor ian j u d g e of that w h i c h m e n 

h a v e d o n e b y t h a t w h i c h t h e y o u g h t to h a v e d o n e ; b y this 

m o d e of r e a s o n i n g w e s h o u l d h a v e n o m o r e h i s t o r y . 

B e that a s it m a y , it is v e r y certa in t h a t i m m e d i a t e l y a f ter 

D u k e P e p i n ' s v i c t o r y , t h e M e r o v i n g i a n s ceased t o b e the r e i g n -

i n g fami ly . W h e n h i s g r a n d s o n , P e p i n , w a s c r o w n e d k i n g , 

it w a s o n l y o n e c e r e m o n y m o r e , a n d o n e p h a n t o m l e s s ; he 

a c q u i r e d n o t h i n g t h e r e b y b u t t h e r o y a l o r n a m e n t s ; there w a s 

n o c h a n g e m a d e i n t h e n a t i o n . 

T h i s I h a v e s a i d in o r d e r t o fix t h e m o m e n t of t h e r e v o l u t i o n , 

that w e m a y n o t b e m i s t a k e n in l o o k i n g u p o n that a s a r e v o l u -

t ion w h i c h w a s o n l y a c o n s e q u e n c e of it. 

W h e n H u g h C a p e t w a s c r o w n e d k i n g at t h e b e g i n n i n g of 

t h e third r a c e , t h e r e w a s a m u c h g r e a t e r c h a n g e , b e c a u s e the 

k i n g d o m p a s s e d f r o m a s t a t e of a n a r c h y t o s o m e k i n d of g o v -

e r n m e n t ; b u t w h e n P e p i n t o o k t h e c r o w n there w a s o n l y a 

t rans i t ion f r o m o n e g o v e r n m e n t t o a n o t h e r , w h i c h w a s iden-

tical. 

W h e n P e p i n w a s c r o w n e d k i n g there w a s o n l y a c h a n g e of 

n a m e ; b u t w h e n H u g h C a p e t w a s c r o w n e d there w a s a c h a n g e 

in t h e n a t u r e of t h e t h i n g , b e c a u s e b y u n i t i n g a g r e a t fief t o the 

c r o w n the a n a r c h y c e a s e d . 

q See the will of C h a r l e m a g n e , and 
the division which L o u i s the Debon-
naire made to his chi ldren in t h e as-
sembly of the states held at Q u i e r z y , 
related by Goldast, " quern p o p u l u s 
eligere velit, ut patri s u o s u c c é d â t in 
regni haireditate." 

r The anonymous " Chronicle " in 
the year 752; and " Chronic. Centul ." in 
the year 754. 

s Fabella quat post Pippini mortem 
excogitata est, sequitati ac sancitat i 
Zacharias papx plurimum adversatur." 
— " Ecclesiastic Annals of the French,' 
torn. ii. p. 319. 

W h e n P e p i n w a s c r o w n e d t h e title of k i n g w a s united t o the 

h i g h e s t o f f i c e ; w h e n H u g h C a p e t w a s c r o w n e d it w a s a n n e x e d 

t o t h e g r e a t e s t fief. 

17.—A particular Circumstance in the Election of the Kings of 
the Second Race 

W e find b y the f o r m u l a r y of P e p i n ' s c o r o n a t i o n that C h a r l e s 

and C a r l o m a n w e r e a lso anointed,« and b lessed, a n d that the 

F r e n c h n o b i l i t y b o u n d t h e m s e l v e s , o n pain of i n t e r d i c t i o n a n d 

e x c o m m u n i c a t i o n , n e v e r t o c h o o s e a p r i n c e of a n o t h e r family .« 

It a p p e a r s b y t h e wi l l s of C h a r l e m a g n e a n d L o u i s t h e D e -

b o n n a i r e , t h a t t h e F r a n k s m a d e a c h o i c e a m o n g t h e k i n g ' s 

ch i ldren, w h i c h a g r e e s wi th the a b o v e - m e n t i o n e d c l a u s e . A n d 

w h e n t h e e m p i r e w a s t ransferred f r o m C h a r l e m a g n e ' s f a m i l y , 

t h e e l e c t i o n , w h i c h b e f o r e h a d b e e n restr ic ted a n d c o n d i t i o n a l ! 

b e c a m e p u r e a n d s i m p l e , s o t h a t t h e a n c i e n t c o n s t i t u t i o n was' 

d e p a r t e d f r o m . 

P e p i n , p e r c e i v i n g himsel f n e a r his end, a s s e m b l e d t h e lords , 

b o t h t e m p o r a l a n d spiritual , at S t . D e n i s , a n d d i v i d e d his k i n g -

d o m b e t w e e n his t w o sons , C h a r l e s a n d C a r l o m a n . f W e h a v e 

not t h e a c t s of this a s s e m b l y , but w e find w h a t w a s there trans-

acted in the a u t h o r of t h e a n c i e n t h is tor ica l c o l l e c t i o n , p u b -

l ished b y C a n i s i u s , a n d in t h e w r i t e r of t h e A n n a l s of M e t z . w 

a c c o r d i n g t o the o b s e r v a t i o n of B a l u z i u s . * H e r e I m e e t w i t h 

t w o t h i n g s in s o m e m e a s u r e c o n t r a d i c t o r y ; that he m a d e this 

d iv is ion w i t h t h e c o n s e n t of the nobi l i ty , a n d a f t e r w a r d s that 

he m a d e it b y his paternal a u t h o r i t y . T h i s p r o v e s w h a t I said, 

that t h e p e o p l e ' s r i g h t in t h e s e c o n d race w a s t o c h o o s e in the 

s a m e f a m i l y ; it w a s , p r o p e r l y s p e a k i n g , r a t h e r a r i g h t of e x -

c lus ion than that of e lect ion. 

T h i s k i n d of e lect ive r i g h t is c o n f i r m e d b y t h e r e c o r d s of t h e 

s e c o n d race . S u c h is this C a p i t u l a r y of the div is ion of the 

e m p i r e m a d e b y C h a r l e m a g n e a m o n g his t h r e e chi ldren, in 

w h i c h , a f t e r s e t t l i n g their shares , he s a y s ^ " T h a t if o n e of t h e 

three b r o t h e r s h a p p e n s t o h a v e a son, s u c h as t h e p e o p l e shall 

' V o l . sth of the " H i s t o r i a n s of 
r ranee by the Bénédictins, p. 9. 

« " Ut unquam de alterius lumbis 
regem in a:vo prxsumant eligere sed ex 
ipsorum." Vol . 5th of the " Historians 
of France, p. 10. 

V In the year 768. 
w Tom. ii. " lectionis antiquse." 
X Edition of the Capitularies, torn. i. 

p. 188. 
o J I n » , ! , e - , 3 Capitulary of the year 
806. Baluzius s edition, p. 439, art. 5. 



be w i l l i n g to c h o o s e as a fit p e r s o n to s u c c e e d to his father's 

k i n g d o m , his uncles shall consent to i t . " 

T h i s s a m e regulat ion is to be m e t wi th in the partit ion w h i c h 

L o u i s the D e b o n n a i r e m a d e a m o n g his three children, P e p i n , 

L o u i s , a n d Char les , in the y e a r 837, at the a s s e m b l y of A i x - l a -

C h a p e l l e ; * ; a n d l ikewise in a n o t h e r partit ion, m a d e t w e n t y 

y e a r s before, by the s a m e E m p e r o r , in f a v o r of L o t h a r i u s , 

P e p i n , and Louis .« W e m a y l ikewise see the oath which 

L o u i s the S t a m m e r e r t o o k at C o m p i è g n e at his c o r o n a t i o n : 

" I , L o u i s , by the divine m e r c y , and the people 's election, ap-

pointed k i n g , d o p r o m i s e . . " b W h a t I say is c o n f i r m e d 

b y the acts of the C o u n c i l of V a l e n c e , held in the year 890, 

f o r the election of L o u i s , son of B o s o n , t o the k i n g d o m of 

Ar ies .* L o u i s w a s there e lected, a n d the principal reason t h e y 

g a v e for c h o o s i n g him is that he w a s of the imperia l family ,d 

that Char les the F a t had conferred u p o n him the d igni ty of 

k i n g , and that the E m p e r o r A r n o l d h a d invested h im b y the 

sceptre, and by the ministry of his a m b a s s a d o r s . T h e k i n g d o m 

of A r i e s , l ike the other d i s m e m b e r e d or d e p e n d e n t k i n g d o m s 

of C h a r l e m a g n e , was e lect ive and heredi tary . 

18.—Charlemagne 

C h a r l e m a g n e ' s intention w a s to restrain the p o w e r of the 

nobi l i ty within proper b o u n d s , and to h inder them from o p -

p r e s s i n g the freemen and the c l e r g y . H e b a l a n c e d the several 

orders of the state, and r e m a i n e d perfect master of them all. 

T h e w h o l e w a s united b y t h e s t r e n g t h of his g e n i u s . H e led the 

nobi l i ty continual ly f r o m o n e e x p e d i t i o n t o another , g i v i n g 

t h e m no t ime to form conspirac ies , but e m p l o y i n g them en-

tirely in the execut ion of his designs. T h e empire w a s sup-

p o r t e d by the greatness of its chief ; the pr ince w a s great , but 

the m a n w a s greater . T h e k i n g s , his chi ldren, were his first 

subjects , the instruments of his p o w e r a n d patterns of obedi-

ence. H e m a d e admirable l a w s ; and, w h a t is m o r e , he t o o k 

care to see t h e m e x e c u t e d . H i s g e n i u s di f fused itself t h r o u g h 

s I n Goldast, " Constit. Impér ia l , " senior frater in loco fratris et filii susci-
tom. ii. p. 10. _ piat . " 

a Baluzius s edition, p. 574, art. 14. b Capitulary of the year 877. Balu-
" Si vero aliquis illorum decedens zius's edition, p. 272. 
legitimos filios reliquerit, non inter eos c In Father L a b b e ' s " Counci ls ." 
potestas ipsa dividatur, sed potius torn. ix. col. 424: and in Dumont ' f 
populus pariter conveniens, unum ex iis " Corp. Diplomat ." torn. ii. art. 36. 
quem dominus voluerit eligat, et hune d By the mother's side. 

every part of the empire . W e find in this prince'? laws a c o m -

prehensive spirit of foresight , and a certain force w h i c h carries 

all before it. A l l pretexts for e v a d i n g the duties are r e m o v e d , 

n e g l e c t s are corrected, a b u s e s r e f o r m e d or prevented.* H e 

k n e w h o w to punish, but he unders tood m u c h better h o w t o 

pardon. H e w a s g r e a t in his des igns , a n d simple in the e x e c u -

tion of them. N o prince ever possessed in a h i g h e r d e g r e e the 

art of p e r f o r m i n g the greatest t h i n g s wi th ease, and the m o s t 

diff icult wi th expedi t ion. H e w a s cont inual ly v i s i t i n g the sev-

eral parts of his vast empire , and m a d e them feel the w e i g h t 

of his hand w h e r e v e r it fell. N e w difficulties s p r a n g up on 

e v e r y side, and on every side he r e m o v e d t h e m . N e v e r prince 

had m o r e resolut ion in f a c i n g d a n g e r s ; never prince k n e w 

better h o w to a v o i d them. H e m o c k e d all m a n n e r of perils, a n d 

part icularly those to w h i c h great c o n q u e r o r s are genera l ly 

subject , n a m e l y , conspiracies . T h i s w o n d e r f u l prince w a s e x -

tremely moderate , of a very mild character , plain and s imple in 

his b e h a v i o r . H e loved to c o n v e r s e freely with the lords of 

his court . H e i n d u l g e d , perhaps, t o o m u c h his pass ion for the 

fair s e x ; a fai l ing, h o w e v e r , w h i c h in a pr ince w h o a l w a y s g o v -

erned b y himself , and w h o spent his life in a continual series 

of toils, m a y merit some a l lowance . H e w a s w o n d e r f u l l y e x a c t 

in his e x p e n s e s , a d m i n i s t e r i n g his d e m e s n e s wi th prudence , at-

tention, and e c o n o m y . A father m i g h t learn f rom his l a w s h o w 

to g o v e r n his f a m i l y ; and w e find in his Capi tu lar ies the p u r e 

and sacred source w h e n c e he der ived his riches/ I shall add 

only o n e w o r d m o r e : he g a v e orders that the e g g s in the bar-

tons on his demesnes , a n d the super f luous g a r d e n - s t u f f , should 

be s o l d ; g he distr ibuted a m o n g his people all the riches of th~ 

L o m b a r d s , and the i m m e n s e treasures of those H u n s that h a d 

p lundered the w h o l e w o r l d . 

19.—The same Subject continued 
C h a r l e m a g n e and his immediate successors w e r e afraid lest 

those w h o m they placed in distant parts should be inclined t o 

revolt , and t h o u g h t t h e y should find m o r e doci l i ty a m o n g the 

• e See his 3d Capitulary of the year the year 800: his 2d Capitulary of the 
811, p. 486. arts. 1. 2. 3. 4. 5. 6. 7. and year 813. arts. 6 and 19; and the stb 
8; and the 1st Capitularv of the year book of the Capitularies, art. 303. 
812. p. 490. art. 1; and the Capitulary * " Capitul. de Vi lhs , art. 39. See 
of the year 812, p. 494. arts. 9 and 11, this whole Capitulary, which is a mas-
et c . terpiece of prudence, good administra-

f See the " Capitulary de Vil l is " in tion, and economy. 



c l e r g y . F o r this r e a s o n they erected a g r e a t n u m b e r of bishop-

rics in G e r m a n y a n d e n d o w e d them wi th very l a r g e fiefs./» It 

a p p e a r s b y s o m e c h a r t e r s t h a t the c lauses c o n t a i n i n g t h e pre-

r o g a t i v e s of those fiefs w e r e not d i f ferent from s u c h a s w e r e 

c o m m o n l y inserted i n those grants,« t h o u g h at present w e find 

t h e pr inc ipal e c c l e s i a s t i c s of G e r m a n y invested wi th a s o v e r e i g n 

p o w e r . B e that a s it m a y , these w e r e s o m e of the c o n t r i v a n c e s 

t h e y u s e d aga inst t h e S a x o n s . T h a t w h i c h t h e y c o u l d not 

e x p e c t f r o m the i n d o l e n c e o r supineness of vassals t h e y t h o u g h t 

t h e y o u g h t t o e x p e c t f r o m t h e s e d u l o u s attent ion of a b i s h o p . 

B e s i d e s , a vassal of t h a t k ind, far f r o m m a k i n g use of the con-

q u e r e d people a g a i n s t t h e m , w o u l d rather stand in need of their 

a s s i s t a n c e to s u p p o r t t h e m s e l v e s a g a i n s t their o w n p e o p l e . 

20.—Louis the Debonnaire 

W h e n A u g u s t u s Caesar w a s in E g y p t he o r d e r e d A l e x a n -

d e r ' s t o m b to be o p e n e d ; a n d u p o n the ir a s k i n g h i m w h e t h e r 

h e w a s w i l l i n g t h e y s h o u l d o p e n t h e t o m b s of the P t o l e m i e s , h e 

m a d e a n s w e r t h a t h e w a n t e d t o see t h e k i n g , and n o t t h e dead. 

T h u s , in the h i s t o r y of t h e s e c o n d race , w e a r e c o n t i n u a l l y 

l o o k i n g for P e p i n a n d C h a r l e m a g n e ; w e w a n t t o see t h e k i n g s , 

a n d n o t t h e dead. 

A p r i n c e w h o w a s t h e sport of his passions, and a d u p e e v e n 

t o his v i r tues ; a p r i n c e w h o n e v e r unders tood r ightly e i ther his 

o w n s t r e n g t h o r w e a k n e s s ; a pr ince w h o w a s incapable of m a k -

i n g h i m s e l f either f e a r e d or b e l o v e d ; a pr ince, in fine, w h o with 

f e w v i c e s in his h e a r t had all m a n n e r of defects in his u n d e r -

s t a n d i n g , took t h e r e i n s of the empire into his hands w h i c h had 

b e e n h e l d by C h a r l e m a g n e . 

A t a t i m e w h e n t h e w h o l e wor ld is in tears for the death of his 

father , a t a time of s u r p r i s e and a larm, w h e n the s u b j e c t s of that 

e x t e n s i v e empire al l ca l l u p o n C h a r l e s and find h i m n o m o r e ; 

at a t i m e w h e n he is a d v a n c i n g with all expedi t ion t o t a k e posses-

sion of h i s father's t h r o n e , he sends s o m e trusty of f icers be fore 

h i m in o r d e r t o s e i z e t h e p e r s o n s of those w h o had contr ibuted 

t o t h e i r regular c o n d u c t of his sisters. T h i s step w a s p r o d u c t i v e 

J1 ® e e others the foundation of i F o r instance, the prohibition to the 
the archbishopric of B r e m e n , in the king's judges against entering upon the 
Capitulary of the year 789. Baluzius's territory to demand the Freda. and 
edition, p. 245. o t h e r duties. _ I have said a good deal 

concerning this in the preceding b o o k 

of the m o s t terrible catastrophes . ; I t w a s i m p r u d e n t and pre-

cipitate. H e b e g a n wi th p u n i s h i n g domest ic c r i m e s before he 

reached the p a l a c e ; a n d with a l i e n a t i n g the m i n d s of his subjects 

before he a s c e n d e d t h e throne. 

H i s n e p h e w , B e r n a r d , K i n g of I ta ly , h a v i n g c o m e t o i m p l o r e 

his c l e m e n c y , he ordered his eyes to be put out , w h i c h p r o v e d 

the c a u s e of that p r i n c e ' s death a few d a y s a f ter , a n d created 

L o u i s a g r e a t m a n y enemies . H i s a p p r e h e n s i o n of the c o n s e -

q u e n c e i n d u c e d h im to shut his b r o t h e r s u p in a m o n a s t e r y ; b y 

w h i c h m e a n s t h e n u m b e r of his e n e m i e s increased. T h e s e t w o 

last t ransact ions w e r e a f t e r w a r d s laid t o his c h a r g e in a judic ia l 

m a n n e r , * a n d his a c c u s e r s did not fail t o tell h i m that he had 

violated his o a t h and the s o l e m n p r o m i s e s w h i c h he h a d m a d e t o 

his father on the d a y of his coronation./ 

A f t e r t h e d e a t h of t h e E m p r e s s H e r m e n g a r d e , b y w h o m h e 

had three chi ldren, he marr ied J u d i t h , and had a son b y that 

p r i n c e s s ; but s o o n m i x i n g all the i n d u l g e n c e of a n old h u s b a n d , 

wi th all the w e a k n e s s of an old k i n g , he f l u n g his f a m i l y into a 

d isorder w h i c h w a s f o l l o w e d b y the d o w n f a l l of t h e m o n a r c h y . 

H e w a s c o n t i n u a l l y a l t e r i n g the part i t ions he had m a d e a m o n g 

his chi ldren. A n d yet these part i t ions had b e e n c o n f i r m e d each 

in their turn b y his o w n o a t h , and b y those of his chi ldren a n d 

the nobi l i ty . T h i s w a s as if he w a n t e d t o try t h e fidelity of his 

s u b j e c t s ; it w a s e n d e a v o r i n g b y c o n f u s i o n , scruples , a n d e q u i v o -

cat ion, to p u z z l e their o b e d i e n c e ; it w a s c o n f o u n d i n g t h e d i f fer-

ent r i g h t s of those pr inces , and r e n d e r i n g their titles d u b i o u s , 

especia l ly at a t i m e w h e n there w e r e but few fortresses, and w h e n 

t h e pr incipal b u l w a r k of a u t h o r i t y w a s the fealty s w o r n a n d a c -

cepted. 

T h e E m p e r o r ' s ch i ldren, in o r d e r t o p r e s e r v e their shares, 

c o u r t e d the c l e r g y , a n d g r a n t e d them p r i v i l e g e s till then unheard . 

T h e s e p r i v i l e g e s w e r e s p e c i o u s ; a n d the c l e r g y in return w e r e 

m a d e t o w a r r a n t the revolut ion in f a v o r of those pr inces . A g o -

bard m represents t o L o u i s t h e D e b o n n a i r e a s h a v i n g sent 

L o t h a r i u s to R o m e , in o r d e r t o h a v e h im declared e m p e r o r ; and 

that he had m a d e a div is ion of his d o m i n i o n s a m o n g his chi ldren, 

j The anonymous author of the " L i fe 
ot Louis the Debonnaire ," in Du-
chesne's Collection, torn. ii. p. 295. 

k See his trial and the circumstances 
of his deposition, in Duchesne's Collec-
tion, torn. ii. p. 133. 

I He directed him to show unlimited 
clemency (indeficientem misericordiam) 
to his sisters, his brothers, and his 
nephews. Tegan in the Collection of 
Duchesne, torn. ii. p. 276. 

m See his letters. 



after having c o n s u l t e d h e a v e n b y three d a y s ' fas t ing a n d p r a y i n g . 

W h a t defence c o u l d s u c h a w e a k p r i n c e m a k e a g a i n s t the attack 

of superst i t ion? It is easy t o p e r c e i v e the s h o c k w h i c h the su-

p r e m e a u t h o r i t y m u s t have t w i c e rece ived f r o m his i m p r i s o n -

m e n t , and f r o m his publ ic p e n a n c e ; t h e y w o u l d fain d e g r a d e the 

k i n g , and t h e y d e g r a d e d the regal d i g n i t y . 

W e find d i f f i c u l t y at first in c o n c e i v i n g h o w a p r i n c e w h o w a s 

possessed of s e v e r a l g o o d qualit ies, w h o h a d s o m e k n o w l e d g e , 

w h o had a n a t u r a l disposit ion to v irtue, a n d w h o , in short , w a s 

the son of C h a r l e m a g n e , could h a v e s u c h a n u m b e r of enemies,« 

so i m p e t u o u s a n d i m p l a c a b l e as e v e n t o insult h im in his humil i -

at ion and to b e determined u p o n his r u i n ; and, indeed, they 

w o u l d have u t t e r l y c o m p l e t e d it, if his chi ldren, w h o in the m a i n 

w e r e more h o n e s t than t h e y , h a d been steady in their d e s i g n , a n d 

c o u l d have a g r e e d a m o n g themselves . 

21.—The same Subject continued 

T h e s t r e n g t h a n d solidity for w h i c h the k i n g d o m w a s im-

d e b t e d to C h a r l e m a g n e still subsisted u n d e r L o u i s the D e b o n -

n a i r e , in s u c h a d e g r e e a s e n a b l e d t h e state t o s u p p o r t its g r a n -

d e u r and to c o m m a n d respect f r o m f o r e i g n nations. T h e pr ince 's 

u n d e r s t a n d i n g w a s w e a k , but the nat ion w a s war l ike . H i s a u -

t h o r i t y decl ined a t h o m e , t h o u g h there s e e m e d to be n o d i m i n u -

tion of power a b r o a d . 

Char les M a r t e l , P e p i n , a n d C h a r l e m a g n e w e r e in s u c c e s s i o n 

r u l e r s of the m o n a r c h y . T h e first flattered the a v a r i c e of the 

so ld iers : the o t h e r t w o that of t h e c l e r g y . L o u i s the D e b o n -

naire displeased b o t h . 

I n the F r e n c h c o n s t i t u t i o n , the w h o l e p o w e r of the state w a s 

l o d g e d in the h a n d s of t h e k i n g , the nobi l i ty , a n d c l e r g y . C h a r l e s 

M a r t e l , Pepin, a n d C h a r l e m a g n e j o i n e d s o m e t i m e s their interest 

wi th one of t h o s e par t ies t o c h e c k t h e o t h e r and g e n e r a l l y with 

b o t h ; but L o u i s t h e D e b o n n a i r e c o u l d g a i n the a f f e c t i o n of 

neither. H e d i s o b l i g e d the b i s h o p s b y p u b l i s h i n g r e g u l a t i o n s 

w h i c h had t h e a i r of sever i ty , b e c a u s e he carried t h i n g s to a 

g r e a t e r length t h a n w a s a g r e e a b l e t o their incl ination. V e r y 

g o o d laws m a y b e i l l-t imed. T h e b i s h o p s in those days , b e i n g 

S e e , h i s '.f!al and t h e circumstances laborabat, ut t i d e r e t eos vita ipsius," 
of his deposition in D u c h e s n e s Collec- says this anonymous author in Du-
tion. torn. ii. p. 331. See also his life chesne, torn. ii. p. 707. 
written by T e g a n : T a n t o cnim odio 

a c c u s t o m e d to t a k e the field a g a i n s t the S a r a c e n s a n d the S a x o n s , 

had v e r y little of the spirit of religion.«* O n the other hand, as 

he had n o l o n g e r a n y c o n f i d e n c e in the nobi l i ty , he p r o m o t e d 

m e a n people,/* t u r n i n g the nobles o u t of their e m p l o y m e n t s at 

c o u r t to m a k e r o o m for s t r a n g e r s and upstarts.« B y this m e a n s 

the a f fec t ion of the t w o g r e a t bodies of the nobil i ty and c l e r g y 

w e r e al ienated f r o m their pr ince , the c o n s e q u e n c e of w h i c h w a s a 

total desertion. 

22.—The same Subject continued 
B u t w h a t chie f ly c o n t r i b u t e d t o w e a k e n t h e m o n a r c h y w a s the 

e x t r a v a g a n c e of this pr ince in a l ienat ing the c r o w n demesnes.»" 

A n d here it is that w e o u g h t t o l isten to the a c c o u n t of N i t a r d , 

o n e of o u r m o s t j u d i c i o u s historians, a g r a n d s o n of C h a r l e m a g n e , 

s t r o n g l y a t t a c h e d to L o u i s the D e b o n n a i r e , a n d w h o w r o t e his 

history b y o r d e r of C h a r l e s t h e B a l d . 

H e says , " that o n e A d e l h a r d for s o m e t i m e g a i n e d s u c h an 

ascendant o v e r the E m p e r o r , that this prince c o n f o r m e d t o his 

will in e v e r y t h i n g ; that at the inst igat ion of this favori te he had 

g r a n t e d the c r o w n lands t o e v e r y b o d y that a s k e d them,J by 

w h i c h m e a n s the state w a s r u i n e d . " ' T h u s he did the s a m e mis-

chief t h r o u g h o u t t h e empire , a s I o b s e r v e d he h a d d o n e in A q u i -

t a i n e ; « the f o r m e r C h a r l e m a g n e redressed, but the latter w a s past 

all r e m e d y . 

T h e state w a s r e d u c e d to the s a m e debil i ty in w h i c h C h a r l e s 

M a r t e l f o u n d it u p o n his access ion t o the m a y o r a l t y ; and so 

desperate w e r e its c i r c u m s t a n c e s that n o e x e r t i o n of authori ty 

w a s any l o n g e r c a p a b l e of s a v i n g it. 

T h e t reasury w a s so e x h a u s t e d that in the re ign of C h a r l e s the 

B a l d , n o o n e c o u l d c o n t i n u e in his e m p l o y m e n t , nor be safe in 

his person w i t h o u t p a y i n g for it.v W h e n they had it in their 

p o w e r t o destroy the N o r m a n s , t h e y t o o k m o n e y to let them 

e s c a p e : w a n d the first a d v i c e w h i c h H i n c m a r g i v e s to L o u i s the 

o The anonymous author of the " L i fe hoc diu tempore."—Tegan, " de Gestis 
of Louis the Debonnaire." in Du- Ludovici P i i . " 
chesne's Collection, torn. ii. p. 298. s ' Hinc hbertates, hinc publica in 

p Tegan says that what seldom hap- propriis usibus distnbuere suasit ."— 
pened under Charlemagne was a com- Nitard. lib. i*. " prope finem." 
mon practice under Louis . I " Rempublicara pemtus annullavit ." 

o Being desirous to check the nobility, —Ibid . „ „ . , , 
he promoted one Bernard to the place u See book X X X . chap. 13. 
of chamberlain, by which the great v Hincmar, let. 1, to Louis the Stam-
lords were exasperated to the highest merer. 
pitch. w See the fragment of the Chronicle 

r " Vil las regias qua; erant sui et avi of the Monastery of St. Sergius of An-
et tritavi. fidelibus suis tradidit eas in gers , " in Duchesne, torn. ii. p. 401. 
possessiones sempiternas; fecit enim 



S t a m m e r e r is to ask of the assembly of the nation a sufficient 

a l l o w a n c e to defray the e x p e n s e s of his household. 

23.—The same Subject continued 

T h e c l e r g y had reason to repent the protect ion they had 

g r a n t e d t o the chi ldren of L o u i s the D e b o n n a i r e . T h i s prince, 

as I h a v e a lready o b s e r v e d , had never g i v e n a n y of the c h u r c h 

lands b y p r e c e p t s to the la i ty ; * but it w a s not l o n g before L o -

t h a r i u s in I taly , and P e p i n in A q u i t a i n e , quitted C h a r l e m a g n e ' s 

plan, and resumed that of C h a r l e s Marte l . T h e c l e r g y had re-

c o u r s e to the E m p e r o r aga inst his children, but they themselves 

had w e a k e n e d the a u t h o r i t y to w h i c h they appealed. In A q u i -

taine s o m e condescension w a s s h o w n , but none in I ta ly . 

T h e c i v i l w a r s with w h i c h the life of L o u i s the D e b o n n a i r e 

had b e e n embroi led w e r e the seed of those w h i c h fo l lowed his 

death . T h e three brothers , L o t h a r i u s , L o u i s , and C h a r l e s en-

d e a v o r e d e a c h to b r i n g o v e r the nobil i ty to their party and to 

m a k e t h e m their tools. T o such as were w i l l i n g therefore to fol-

l o w t h e m t h e y g r a n t e d c h u r c h lands by p r e c e p t s ; so that to gain 

the n o b i l i t y , they sacrif iced the c l e r g y . 

W e find in the Capi tu lar ies y that those pr inces w e r e o b l i g e d to 

y ie ld t o t h e importuni ty of demands , and that w h a t t h e y w o u l d 

not o f t e n h a v e freely granted w a s extorted f r o m t h e m : w e find 

that t h e c l e r g y t h o u g h t themselves m o r e oppressed by the nobil-

ity t h a n b y the k i n g s . It appears that C h a r l e s the Bald,2 b e c a m e 

the g r e a t e s t e n e m y of the p a t r i m o n y of the c l e r g y , w h e t h e r he 

w a s m o s t i n c e n s e d a g a i n s t them for h a v i n g d e g r a d e d his father 

on t h e i r a c c o u n t , o r w h e t h e r he w a s the m o s t t imorous . B e 

that as it m a y , w e meet with continual quarrels in the C a p i t u l a -

ries,« b e t w e e n the c l e r g y w h o demanded their estates and the n o -

" 'JS T e u d c ^ s ° v i l l i n m KSTm & « « 

4of < ^houid e s b e w o b : 
year, h e l d a t t h e v » ™ J s e n i ! i d f no«h>ng was granted them that 
12. and t h e S ™ J ? ' « 1 L . Vernes, art. could be refused. See arts. 20, a i , and 
the same y e a r ^ arts , f ^ d T ^ a ' s , ° which the bish-
the C a p i t u l a r * ' ; „ » V ? i , 4 c 6 ' .? • o p s a s s e i " b l e d at Rheims wrote in the 
the y e a r j E « ' " . 7 * " $ 8 t o Louis , K i n g of Germany! 

art. T L t > U I 8 ' K , n g o f Germany, a See tfiis very Capitulary in the year 
z S e e the Cani tu larv in " v ; i i . ? ' i n V , 1 l a S p a m a c o . " See also the 

n a c o . " in the year L * T h . Capitulary of the assembly held " apud 
year 846. T h e nobility Marsnam " in the year 847, art. 4, 

bility w h o refused o r deferred to restore t h e m ; and the k i n g s 

a c t i n g as mediators . 

T h e situation of af fairs at that t ime is a spectacle real ly de-

s e r v i n g of pity . W h i l e L o u i s the D e b o n n a i r e m a d e i m m e n s e 

donat ions out of his d e m e s n e s to the c l e r g y , his chi ldren dis-

tributed the c h u r c h lands a m o n g the laity. T h e s a m e prince 

with one hand founded new a b b e y s and despoiled old ones. T h e 

c l e r g y had n o fixed state; one m o m e n t they were plundered, 

another they received sat is fact ion; b u t the c r o w n w a s cont inual ly 

los ing. 

T o w a r d the c lose of the r e i g n of C h a r l e s the B a l d , and f r o m 

that t ime f o r w a r d , there w a s an end of the disputes of the c l e r g y 

and laity, c o n c e r n i n g the restitution of c h u r c h lands. T h e bish-

ops , indeed, breathed out still a few s i g h s in their remonstrances 

to C h a r l e s the B a l d , w h i c h w e find in the C a p i t u l a r y of the y e a r 

856, and in the letter they w r o t e to L o u i s , K i n g of G e r m a n y , in 

the year 858: b but they proposed th ings , and c h a l l e n g e d p r o m -

ises, so of ten e luded, that w e plainly see they had n o l o n g e r any 

hopes of o b t a i n i n g their desire. 

A l l that c o u l d be e x p e c t e d then w a s to repair in genera l the 

injuries d o n e b o t h to c h u r c h and state.c T h e k i n g s e n g a g e d not 

to depr ive the nobil i ty of their f reemen, and not to g i v e a w a y a n y 

m o r e c h u r c h lands b y precepts,d s o that the interests of the 

c l e r g y and nobi l i ty seemed then to be united. 

T h e dreadful depredat ions of the N o r m a n s , as I h a v e already 

observed, contr ibuted great ly to put an end to those quarrels. 

T h e author i ty of o u r k i n g s d iminishing every d a y , both for 

the reasons a lready g i v e n and those which I shall ment ion here-

after, they i m a g i n e d they had no better resource left, than to 

res ign t h e m s e l v e s into the hands of the c l e r g y . B u t the ecclesias-

tics had w e a k e n e d the p o w e r of the k i n g s , and these had dimin-

ished the inf luence of the ecclesiastics. 

In vain did C h a r l e s the Bald and his successors call in the 

wherein the c lergy reduced themselves the bishops assembled at R h e i m s wrote 
to demand only the restitution of what in the year 858, to Louis , K i n g of Ger-
they had been possessed of under L o u i s many, art. 8. 
the Debonnaire. See also the Capitu- b Art. 8. 
lary of the year 851. " apud Marsnam, ' c See the Capitulary of the year 852. 
arts. 6 and 7. which confirms the nobil- arts. 6 and 7. 
ity and clergy in their several posses- d Charles the Bald, in the Synod of 
s ions; and that " a p u d Bonoi lum," in Soissons, says, that he " h a d promised 
the year 856. which is a remonstrance the bishops not to issue any more pre-
of the bishops to the K i n g , because the cepts relating to church lands ." Capit-
evils, after so many laws, had not been ulary of the year 853, art. if, Baluzius 's 
redressed; and, in fine, the latter which edition, torn. ii. p. 56. 



C h u r c h t o s u p p o r t the state, a n d t o p r e v e n t its r u i n ; in vain did 

t h e y m a k e use of t h e respect w h i c h the c o m m o n a l t y h a d for that 

b o d y / t o mainta in that w h i c h they s h o u l d a lso h a v e for their 

p r i n c e ; f in vain did t h e y e n d e a v o r t o g i v e an a u t h o r i t y t o their 

l a w s b y t h a t of the c a n o n s ; in vain did they j o i n the ecclesiastic 

w i t h the c i v i l p u n i s h m e n t s ; g in vain to c o u n t e r b a l a n c e the au-

thor i ty of t h e c o u n t did t h e y g i v e t o e a c h b i s h o p t h e title of their 

c o m m i s s a r y in t h e several p r o v i n c e s : h it w a s i m p o s s i b l e t o re-

p a i r the m i s c h i e f t h e y had d o n e ; and a terrible m i s f o r t u n e w h i c h 

I shal l p r e s e n t l y m e n t i o n p r o v e d the ruin of the m o n a r c h y . 

24 .—That the Freemen were rendered capable of holding Fiefs 

I said t h a t the f r e e m e n w e r e led a g a i n s t the e n e m y b y their 

c o u n t , a n d the vassals b y their lord. T h i s w a s the reason that 

t h e s e v e r a l orders of t h e state b a l a n c e d each other , a n d t h o u g h 

the k i n g ' s v a s s a l s had o t h e r vassals u n d e r t h e m , yet t h e y m i g h t 

be o v e r a w e d by the c o u n t w h o w a s at t h e head of all the f r e e m e n 

of the m o n a r c h y . 

T h e f r e e m e n w e r e not a l l o w e d at first to do h o m a g e for a fief; 

b u t in p r o c e s s of t i m e this w a s permitted:»' a n d I find that this 

c h a n g e w a s m a d e d u r i n g the p e r i o d that elapsed f r o m the re ign 

of G o n t r a m to that of C h a r l e m a g n e . T h i s I p r o v e b y the c o m -

p a r i s o n w h i c h m a y be m a d e b e t w e e n the T r e a t y of A n d e l y , / b y 

G o n t r a m , C h i l d e b e r t , a n d Q u e e n B r u n e h a u t , a n d the partit ion 

m a d e b y C h a r l e m a g n e a m o n g his chi ldren, as wel l as a l ike par-

t i t ion b y L o u i s the D e b o n n a i r e . * T h e s e three acts contain 

near ly t h e s a m e r e g u l a t i o n s wi th r e g a r d to the v a s s a l s ; and as 

t h e y d e t e r m i n e the v e r y s a m e points , u n d e r a l m o s t the same 

c i r c u m s t a n c e s , the spirit as wel l a s the letter of those three 

treaties in t h i s respect are v e r y m u c h al ike . 

„ 5 , 5 " . Charles the g See the Synod of Pistes in the year 
8cn art " V ^ T ™ 3 ' I , n ' r * y C f 4, and the Capitulary of l i u i s 

Vendon whom I made II . " apud vernis palatium," in the year 
Archbishop of Sens, has consecrated 883, arts. 4 and 
me; and I o u g h t not to be expelled the h Capitulary of the year 876 under 
kingdom by . anybody. ' ; » saltern sine Charles the Bald, " in Synodo P o n t " 
audientia et ¿udicio episcoporum. quo- gonensi," Baluzius's edition, art 12 
rum ministerio in regem sum consecra- 1 See what has been said already 
" ft" } h T ™ s u n t dicti, in Book X X X . , last chapter towards th* 

quibus Deus sedet, et per quos sua end. 
decern it judicia . quorum paternis cor- , In the year 587, in Gregory of Tours, 
rectionibus et castigatorns judiciis me book ix. 
subdere fui paratus et in pra;senti sum k See the followine chapter, where I 
suooitus , „ . . . shall speak more diffusely of those par-
R a l l " 2 2 ? ^ . ° f Charles the t.tions; and the notes in which they are 
Bald, de Carisiaco, in the year 857, quoted. 
Baluzius s edition, torn. ii. p. 88, sees. 
I. 2. 3. 4. and 7. 

B u t as t o w h a t c o n c e r n s the f r e e m e n there is a vital d i f ference . 

T h e T r e a t y of A n d e l y does not say t h a t t h e y m i g h t d o h o m a g e 

for a fief; w h e r e a s w e find in the divis ions of C h a r l e m a g n e a n d 

L o u i s the D e b o n n a i r e , e x p r e s s c lauses t o e m p o w e r t h e m to d o 

h o m a g e . T h i s s h o w s that a n e w u s a g e had b e e n i n t r o d u c e d 

after the treaty of A n d e l y , w h e r e b y the f r e e m e n h a d b e c o m e 

capable of this g r e a t pr iv i lege . 

T h i s m u s t h a v e h a p p e n e d w h e n C h a r l e s M a r t e l , after distr ibut-

i n g the c h u r c h l a n d s to his soldiers, part ly in fief, a n d part ly a s 

allodia, m a d e a k i n d of r e v o l u t i o n in the feudal l a w s . I t is v e r y 

p r o b a b l e that the nobi l i ty w h o w e r e seized a lready of fiefs f o u n d 

a g r e a t e r a d v a n t a g e in r e c e i v i n g the n e w g r a n t s a s allodia; a n d 

that t h e f r e e m e n t h o u g h t t h e m s e l v e s h a p p y in a c c e p t i n g t h e m a s 

fiefs. 

T H E P R I N C I P A L C A U S E O F T H E H U M I L I A T I O N O F T H E 

S E C O N D R A C E 

25.—Changes in the Allodia 

C h a r l e m a g n e in t h e part i t ion I m e n t i o n e d in the p r e c e d i n g 

chapter o r d a i n e d , that a f ter his death the vassals b e l o n g i n g t o 

each k i n g s h o u l d be permit ted t o rece ive benef ices in their o w n 

s o v e r e i g n ' s d o m i n i o n , and not in those of another;»« w h e r e a s 

t h e y m a y k e e p their al lodial estates in a n y of their dominions.»» 

B u t he adds,® that e v e r y f r e e m a n m i g h t , after the death of his 

lord, d o h o m a g e in a n y of t h e three k i n g d o m s h e pleased, a s w e l l 

as he that n e v e r had b e e n s u b j e c t t o a lord. W e find the s a m e 

regula t ions in the partit ion w h i c h L o u i s t h e D e b o n n a i r e m a d e 

a m o n g his chi ldren in the y e a r 8 1 7 . 

B u t t h o u g h the f r e e m e n h a d d o n e h o m a g e for a fief, yet the 

c o u n t ' s milit ia w a s not t h e r e b y w e a k e n e d : the f r e e m a n w a s still 

o b l i g e d t o contr ibute f o r his allodium, a n d t o g e t people r e a d y 

for the serv ice b e l o n g i n g to it, at the p r o p o r t i o n of o n e m a n t o 

f o u r m a n o r s ; o r else t o p r o c u r e a m a n that should d o the d u t y 

of the fief in his stead. A n d w h e n s o m e a b u s e s had b e e n intro-

t In the year 806. between Charles, o In Baluzius. torn. i. p. 174. " Liccn-
Pepin and Louis, it is quoted by tiam habeat unusnuisque liber homo 
Goldast and by Baluzius, torn. ii. p. qui seniorum non habuent. cuicumoue 

„ ' ex his tribus fratribus voluerit, se com 
m Art. I X . p. 443. which is agreeable mendandi." art. 9. See also the division 

to the Treaty of Andely. in Gregory of made by the same Emperor, in the yeai 
Tours, book I X . 837. art. 6. Baluzius's edition, p. 686. 

n Art. 10, and there is no mention 
made of this in the Treaty of Andely. 



d u c e d u p o n t h i s h e a d they w e r e redressed, as appears b y the 

c o n s t i t u t i o n s o f C h a r l e m a g n e , / 1 and b y that of P e p i n , K i n g of 

I t a l y , w h i c h e x p l a i n each other.« 

T h e r e m a r k m a d e b y histor ians that the batt le of F o n t e n a y 

w a s t h e ruin o f t h e m o n a r c h y is v e r y t r u e ; but I b e g leave t o 

cas t a n e y e o n t h e u n h a p p y c o n s e q u e n c e s of that day . 

S o m e t i m e a f t e r t h e battle, the three brothers , L o t h a r i u s 

L o u i s , a n d C h a r l e s m a d e a t r e a t y / w h e r e i n I find s o m e clauses 

w h i c h m u s t h a v e a l t e r e d the w h o l e pol i t ical s y s t e m of the F r e n c h 

g o v e r n m e n t . 

I n t h e d e c l a r a t i o n * w h i c h C h a r l e s m a d e t o the people of the 

p a r t of t h e t r e a t y r e l a t i n g to t h e m , he s a y s that e v e r y freeman 

m i g h t c h o o s e w h o m he pleased for his lord,* w h e t h e r the k i n g 

or a n y of t h e n o b i l i t y . B e f o r e this treaty t h e f r e e m a n m i g h t do 

h o m a g e f o r a fief; b u t his allodium still c o n t i n u e d under the 

i m m e d i a t e p o w e r o f t h e K i n g , that is, u n d e r the c o u n t ' s jurisdic-

t i o n ; a n d h e d e p e n d e d o n the lord t o w h o m he v o w e d fealty 

o n l y o n a c c o u n t o f t h e fief w h i c h he had obta ined. A f t e r that 

t reaty e v e r y f r e e m a n h a d a r i g h t t o s u b j e c t his allodium to the 

K i n g , o r t o a n y o t h e r lord, as he t h o u g h t p r o p e r . T h e question 

is n o t in r e g a r d t o t h o s e w h o p u t t h e m s e l v e s u n d e r the protection 

of a n o t h e r f o r a fief, b u t to s u c h a s c h a n g e d their al lodial into a 

f e u d a l l a n d , a n d w i t h d r e w t h e m s e l v e s , as it w e r e , f r o m the civil 

j u r i s d i c t i o n t o e n t e r u n d e r the p o w e r of t h e K i n g , o r of the lord 

w h o m t h e y t h o u g h t p r o p e r t o choose . 

T h u s it w a s , t h a t those w h o f o r m e r l y w e r e o n l y u n d e r the 

K i n g ' s p o w e r , a s f r e e m e n u n d e r the c o u n t , b e c a m e insensibly 

vassals o n e of a n o t h e r , s ince e v e r y f r e e m a n m i g h t c h o o s e w h o m 

h e pleased f o r h i s l o r d , the K i n g o r a n y of the nobi l i ty . 

. 2 - I f a m a n c h a n g e d a n estate w h i c h he possessed in perpetu-

ity into a fief, t h i s n e w fief c o u l d no l o n g e r be o n l y for life 

H e n c e w e see , a s h o r t t i m e after , a g e n e r a l law for g i v i n g the 

fiefs t o the c h i l d r e n of t h e present p o s s e s s o r : " it w a s m a d e by 

C h a r l e s t h e B a l d , o n e of t h e three c o n t r a c t i n g pr inces 

' " U t umisquisque liber homo in 
the year 807, B a l u z ' u s ^ edi t ion tom i n ° s t r ? . seniorem quern voluerit 
p. 458. s edi t ion, torn. 1. l n nobis et ,n nostris fidelibus accipiat," 

* f n the year „ 3 , i n s e r t e d in the law ^ ¿ A f i ^ S W ^ g ^ * 

W h a t has b e e n said c o n c e r n i n g the l iberty e v e r y f r e e m a n had 

in the m o n a r c h y , a f ter the treaty of the t h r e e b r o t h e r s , of c h o o s -

i n g w h o m he pleased for his lord, t h e K i n g o r a n y of the nobi l i ty , 

is c o n f i r m e d b y the a c t s s u b s e q u e n t to that t ime. 

I n the r e i g n of C h a r l e m a g n e / w h e n t h e vassa l had rece ived a 

present of a lord, w e r e it w o r t h o n l y a s o u , he c o u l d not after-

w a r d s quit h i m . B u t u n d e r C h a r l e s the B a l d , t h e vassals m i g h t 

fo l low w h a t w a s a g r e e a b l e t o their interests o r their incl ination 

wi th entire s a f e t y ; ^ ' a n d so s t r o n g l y d o e s this p r i n c e e x p l a i n 

himself o n t h e s u b j e c t that s e e m s rather t o e n c o u r a g e t h e m in 

t h e e n j o y m e n t of this l iberty than t o restrain it. I n C h a r l e -

m a g n e ' s t i m e , benef ices w e r e rather personal than r e a l ; a f ter-

w a r d s t h e y b e c a m e rather real than personal . 

26.—Changes in the Fiefs 

T h e s a m e c h a n g e s h a p p e n e d in t h e fiefs a s in t h e allodia. W e 

find b y the C a p i t u l a r y of C o m p i e g n e , * u n d e r K i n g P e p i n , that 

those w h o had received a benef ice f r o m t h e K i n g g a v e a part of 

this benef ice t o d i f ferent b o n d m e n ; but these parts w e r e not 

dist inct f r o m the w h o l e . T h e K i n g r e v o k e d them w h e n he re-

v o k e d the w h o l e ; a n d at the death of the K i n g ' s vassal the rear-

vassa l lost a lso his rear- f ie f : a n d a n e w benef ic iary succeeded, 

w h o l ikewise establ ished n e w rear-vassals . T h u s it w a s the 

p e r s o n and not t h e rear-fief that depended o n the fief; on the 

o n e hand, the rear-vassal returned t o the K i n g b e c a u s e he w a s 

not tied f o r e v e r to t h e v a s s a l ; a n d the rear-fief returned a lso to 

the K i n g , b e c a u s e it w a s the fief itself a n d not a a e p e n d e n c e of it. 

S u c h w a s the rear-vassa lage , whi le t h e fiefs w e r e d u r i n g pleas-

u r e ; a n d s u c h w a s it a l so w h i l e t h e y w e r e for life. T h i s w a s al-

tered w h e n the fiefs descended t o the n e x t heirs, a n d t h e rear-

fiefs the s a m e . T h a t w h i c h w a s held before i m m e d i a t e l y of the 

K i n g w a s held n o w m e d i a t e l y ; and the regal p o w e r w a s t h r o w n 

arts. 9 and 10. " apud Carisiacum," edition, torn. ii. p. 83, in which the 
" similiter et de nostris vassallis faci- King , together with the lords spiritual 
endum est ." etc. This capitulary re- and temporal, agreed to this: " Et si 
lates to another of the same year, and aliquis de vobis talis est cui suus senio-
of the same place, art. 3. ratus non placet, et illi simulat ut ad 

v Capitulary of Aix-la-Chapelle. in alium seniorem melius quam ad ilium 
the year 813, art. 16. " quod nullus acaptare possit, veniat ad ilium, et ipse 
seniorem suum dimittat post quam ab tranquillo et pacifico animo donet illi 
eo acceperit valente solidum unum " ; commeatum . . . et quod Deus illi 
and the Capitulary of Pepin, in the cupierit et ad alium seniorem acaptare 
year 783, art. 5. potuerit, pacifice habeat ." 

to See the Capitulary de Carisiaco. in x In the year 757. art. 6, Baluzius's 
the year 8s6, arts. 10 and 13. Ba lunus 's edition, p. 181. 



W e find in the b o o k s of fiefs^ that t h o u g h the k i n g ' s vassals 

m i g h t g i v e a w a y in fief, that is, in rear-fief , to t h e k i n g , y e t these 

rear-vassals , or p e t t y v a v a s s o r s c o u l d not g i v e also in fief; so 

that w h a t e v e r t h e y h a d g i v e n , they m i g h t a l w a y s r e s u m e . B e -

sides, a g r a n t of t h a t k i n d did not descend t o t h e chi ldren like the 

fiefs, b e c a u s e it w a s n o t supposed t o have b e e n m a d e a c c o r d i n g 

t o the feudal laws. 

If w e c o m p a r e t h e s i tuation in w h i c h t h e rear-vassa lage w a s 

at the t i m e w h e n t h e t w o Milanese S e n a t o r s w r o t e those b o o k s , 

wi th What it w a s u n d e r K i n g P e p i n , w e shall find that the rear-

fiefs preserved t h e i r p r i m i t i v e nature l o n g e r than the fiefs.* 

B u t w h e n t h o s e S e n a t o r s wrote , s u c h genera l e x c e p t i o n s had 

b e e n m a d e t o this r u l e as had a l m o s t abol ished it. F o r if a per-

son w h o had r e c e i v e d a fief of a rear-vassal h a p p e n e d to f o l l o w 

him u p o n a n e x p e d i t i o n t o R o m e , he w a s entitled to all the p r i v -

i l e g e s of a vassal .« I n l ike manner , if he had g i v e n m o n e y t o the 

rear-vassal t o o b t a i n t h e fief, the latter could not t a k e it f r o m h i m , 

n o r h inder h im f r o m t r a n s m i t t i n g it to his son , till he returned 

h i m his m o n e y : in fine, this rule w a s n o l o n g e r o b s e r v e d b y the 

S e n a t e of Milan.*» 

27.—Another change which happened in the Fiefs 

I n C h a r l e m a g n e ' s t i m e they w e r e o b l i g e d / u n d e r g r e a t penal-

ties, t o repair t o t h e g e n e r a l m e e t i n g in case of a n y w a r w h a t -

s o e v e r ; t h e y a d m i t t e d of no e x c u s e s , and if the c o u n t e x e m p t e d 

a n y o n e he w a s l i a b l e h imsel f to be punished. B u t the treaty of 

the three b r o t h e r s d m a d e a restriction u p o n this head w h i c h 

rescued the n o b i l i t y , a s it were , o u t of the K i n g ' s hands, t h e y 

w e r e n o l o n g e r o b l i g e d t o serve him in t i m e of w a r ; e x c e p t w h e n 

t h e w a r w a s d e f e n s i v e . * I n others, t h e y w e r e at l iberty t o fo l low 

their lord, o r t o m i n d t h e i r o w n business . T h i s treaty relates t o 

a n o t h e r / c o n c l u d e d five years before b e t w e e n the t w o brothers , 

y Book I . chap. i. 
z A t least in Italy and G e r m a n y . 
a Book I. of fiefs, chap. i . 
b Ibid. 
c Capitulary of the y e a r 802, art. 7, 

Baluzius's edition, p. 365. 
d " Apud Marsnam, in t h e year 847, 

Baluzius's edition, p. 42. 
t " Volumus ut c u j u s c u m q a e nostrum 

homo in cujuscumque regno sit, cum 
seniore suo in hostem, vel aliis suis 
utilitatibus, pergat, nisi talis regni in-
vasio quam Lantuveri dicunt, quod 
absit, acciderit, ut omnis populus illius 
regni ad earn repellendam communiter 
pergat ." art. 5, ibid. p. 44. 

f ' Apud Argentoratum," in Baltf-
zius. Capitularies, torn. ii. p. 39. 

C h a r l e s the B a l d and L o u i s , K i n g of G e r m a n y , b y w h i c h these 

p r i n c e s release their vassals f r o m s e r v i n g t h e m in w a r , in case 

i h e y s h o u l d at tempt hostil it ies a g a i n s t each o t h e r ; a n a g r e e -

m e n t w h i c h the t w o pr inces c o n f i r m e d b y o a t h , a n d at the s a m e 

t i m e m a d e their armies s w e a r to it. 

T h e death of a hundred t h o u s a n d F r e n c h , at the batt le of F o n -

t e n a y , m a d e the remains of t h e nobi l i ty i m a g i n e that b y the 

pr ivate quarre ls of the ir k i n g s a b o u t their respect ive shares, 

their w h o l e b o d y w o u l d be e x t e r m i n a t e d , and that the ambi t ion 

a n d j e a l o u s y of those pr inces w o u l d end in the destruct ion of all 

t h e best famil ies of the k i n g d o m . A law w a s therefore passed, 

that the nobi l i ty should not be o b l i g e d t o s e r v e their pr inces in 

war unless it w a s t o defend the state aga inst a f o r e i g n invas ion. 

T h i s law obta ined for several a g e s . g 

28.—Changes which happened in the great Offices, and in 
the Fiefs 

T h e m a n y c h a n g e s i n t r o d u c e d into the fiefs in part icular cases 

s e e m e d t o spread s o w i d e l y as t o be p r o d u c t i v e of g e n e r a l c o r -

ruption. I not iced that in the b e g i n n i n g several fiefs had b e e n 

a l ienated in p e r p e t u i t y ; but those w e r e part icular cases, a n d the 

fiefs in g e n e r a l preserved their n a t u r e ; s o that if t h e c r o w n lost 

s o m e fiefs it substituted others in their stead. I o b s e r v e d , l ike-

wise , that t h e c r o w n h a d n e v e r al ienated the g r e a t of f ices in p e r -

petuity.A 

B u t C h a r l e s t h e B a l d m a d e a g e n e r a l r e g u l a t i o n , w h i c h equal ly 

a f fec ted the g r e a t of f ices a n d the fiefs. H e ordained, in his C a p i t -

ularies, that t h e c o u n t i e s should be g i v e n to the chi ldren of t h e 

c o u n t , and that this r e g u l a t i o n should also t a k e p lace in respect 

t o the fiefs.» 

W e shall see present ly that this regulat ion rece ived a w i d e r e x -

tension, i n s o m u c h that t h e g r e a t o f f ices a n d fiefs w e n t e v e n t o 

distant relatives. T h e n c e it f o l l o w e d that m o s t of the lords w h o 

before this t ime had held i m m e d i a t e l y of the C r o w n held n o w 

t See the law of Guy, K i n g of the to some circumstances which might 
Romans, among those which were have been an inducement to choose the 
added to the Salic law, and to that of Counts of Toulouse from among the 
the Lombards, tit. 6. sec. 2, in Echard. children of the last possessor. 

h Some authors pretend that the > See his Capitulary of the year 877. 
County of Toulouse had been given tit. 53. arts. 9 and 10, " apud Carisi-
away by Charles Mattel, and passed by a c u m . " This capitulary bears relation 
inheritance down to Raymond, the last to another of the same year and place, 
count ; but. if this be true, it was owing art. 3. 
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mediately. T h o s e counts w h o f o r m e r l y administered just ice in 

the K i n g ' s placita, and w h o l e d the freemen against the enemy, 

found themselves situated b e t w e e n the K i n g and his f reemen; 

and the K i n g ' s p o w e r w a s r e m o v e d further off another degree. 

A g a i n , it appears f r o m t h e Capitular ies , ; that the counts had 

benefices a n n e x e d t o their c o u n t i e s , and vassals under them. 

W h e n the counties b e c a m e h e r e d i t a r y , the count 's vassals were 

no longer the immediate v a s s a l s of the k i n g ; and the benefices 

a n n e x e d to the counties w e r e no l o n g e r the k i n g ' s benefices; 

the counts g r e w p o w e r f u l b e c a u s e the vassals w h o m they had al-

ready under t h e m enabled t h e m to p r o c u r e others. 

I n order to be c o n v i n c e d h o w m u c h the m o n a r c h y w a s there-

b y w e a k e n e d t o w a r d s the end of the second race w e h a v e only to 

cast an eye on w h a t h a p p e n e d at the b e g i n n i n g of the third, 

w h e n the multipl icity of rear- f ie fs flung the great vassals into 

despair. 

It w a s a c u s t o m of the k i n g d o m k that w h e n the elder brothers 

had g iven shares to their y o u n g e r brothers the latter paid h o m -

a g e to the elder; so that t h o s e shares were held of the lord para-

m o u n t only as a rear-fief. P h i l i p A u g u s t u s , the D u k e of B u r -

g u n d y , the C o u n t s of N e v e r s , B o u l o g n e , St . Paul , D a m p i e r r e , 

and other lords declared I t h a t henceforward, whether the fiefs 

were divided b y success ion o r otherwise, the w h o l e should be 

a l w a y s of the s a m e lord, w i t h o u t a n y intermediation. T h i s or-

dinance w a s not genera l ly f o l l o w e d ; for, as I have elsewhere 

observed, it w a s impossible t o m a k e genera l ordinances at that 

t i m e ; but m a n y of our c u s t o m s were regulated b y them. 

29.—Of the Nature of the Fiefs after the Reign of 
Charles the Bald, 

W e have o b s e r v e d that C h a r l e s the B a l d ordained that when 

the possessor of a g r e a t o f f i c e or of a fief left a son at his death, 

the office or fief should d e v o l v e to him. I t w o u l d be a difficult 

matter to trace the p r o g r e s s o f the abuses w h i c h thence resulted, 

and of the extension g i v e n t o that l a w in each country . I find 

i T h e third Capitulary of the year 812, k A s appears from Otho of Frising-n. 
art. 7. and that of the year 815, art. 6. " o f the actions of Freder ic , " book I I 
on the Spaniards. T h e collection of chap. xx ix . 
the Capitularies, book 5, art. 223, and I See the ordinance of Philip Augus-
the Capitulary of the year 869, art. 2, tus in the year 1209, in the new collec-
and that of the year 877, art. 13, Balu- tion. 
zius's edition. 

in the b o o k s of fiefs,« that towards the b e g i n n i n g of the re ign of 

the E m p e r o r C o n r a d I I the fiefs situated in his dominions did not 

descend to the g r a n d c h i l d r e n : they descended only to o n e of the 

last possessor 's children, w h o had been chosen b y the l o r d : » 

thus the fiefs were g i v e n by a kind of election, w h i c h the lord 

m a d e a m o n g the children. 

In the seventeenth chapter of this b o o k w e have explained in 

w h a t manner the c r o w n was in some respects elective, and in 

others hereditary under the second race. It w a s hereditary, b e -

cause the k i n g s were a lways taken from that family , and because 

the children succeeded; it w a s elective, b y reason that the people 

chose f rom a m o n g the children. A s th ings proceed step by 

step, and one political law has constantly s o m e relation to 

another political law, the same spirit was fo l lowed in the suc-

cession of fiefs, as had been observed in the succession to the 

crown.® T h u s the fiefs were transmitted to the children b y the 

right of succession, as well as of e lect ion; and each fief became 

both elective and hereditary, l ike the c r o w n . 

T h i s r ight of election p in the person of the lord was not sub-

sist ing at the time of the authors q of the b o o k of fiefs, that is, 

in the r e i g n of the E m p e r o r F r e d e r i c k I . 

30.—The same Subject continued 

It is m e n t i o n e d in the b o o k s of fiefs, that w h e n the E m p e r o r 

C o n r a d set o u t for R o m e , the vassals in his service presented 

a petition to him that he w o u l d please to m a k e a law that the fiefs 

which descended t o the chi ldren should descend also to the 

grandchi ldren; and that he w h o s e brother died without legiti-

mate heirs m i g h t succeed to the fief which had be longed to their 

c o m m o n father.»" T h i s was granted. 

In the sam« place it is said (and w e are to r e m e m b e r that those 

writers lived at the t ime of the E m p e r o r F r e d e r i c k I ) s " that 

the ancient jurists had a lways been of opinion ' that the succes-

m Book I . tit. 1. 
n " Sic progressum est, ut ad filios 

deveniret in quem Dominus hoc vellet 
beneficium confirmare. ' -—Ibid. 

o A t least in Italy and Germany. 

/ " Quod hodie ita stabilitum est, ut 
omnes zqual i ter veniat ."—Book I. 

of the fiefs, tit. 1. 
q Gerardus N i g e r and Aubertus de 

Orto. 
r " C u m vero Conradus Romam pro-

ficisceretur. petitum est a fidelibus qui 
in e jus erant servitio, ut. lege ab eo 
promulgata, hoc etiam ad nepotes e x 
filio producere dignaretur. et ut frater 
fratn sine legitimo h.xrede defuncto in 
beneficio quod eorum patris fuit, suc-
cédât ."—Book I. of fiefs, tit. t. 

i C u i a s has proved it extremely well 
I " Sciendum est quod beneficiun-

•dvenientes ex latere, ultra frnires pa 
trueles non progreditur successione a 



sion of fiefs in a collateral line did not extend further than to 

brothers-german, t h o u g h of late it w a s carried as far as the sev-

enth degree, and by the new c o d e they had extended it in a di-

rect line in infinitum." It is t h u s that C o n r a d ' s law w a s insensi-

bly extended. 

A l l these things b e i n g supposed, the bare perusal of the his-

tory of F r a n c e is sufficient to d e m o n s t r a t e that the perpetuity of 

fiefs w a s established earlier in this k i n g d o m than in G e r m a n y . 

T o w a r d s the c o m m e n c e m e n t of the re ign of the E m p e r o r C o n -

rad I I in 1024, th ings were u p o n the same foot ing still in Ger-

m a n y , as they had been in F r a n c e d u r i n g the re ign of Charles 

the B a l d , w h o died in 877. B u t s u c h were the c h a n g e s made in 

this k i n g d o m after the reign of C h a r l e s the Bald, that Charles the 

S i m p l e found himself unable t o dispute with a foreign house 

his incontestable r ights to the e m p i r e ; and, in fine, that in H u g h 

C a p e t ' s t ime the r e i g n i n g f a m i l y , stripped of all its demesnes, 

w a s no longer in a condition to mainta in the crown. 

T h e w e a k understanding of C h a r l e s the Bald p r o d u c e d an 

equal w e a k n e s s in the French m o n a r c h y . B u t as his brother, 

L o u i s , K i n g of G e r m a n y , and s o m e of that prince's successors 

w e r e m e n of better parts, their g o v e r n m e n t preserved its v i g o r 

m u c h longer . 

B u t w h a t do I s a y ? P e r h a p s t h e phlegmat ic constitution, and, 

if I dare use the expression, t h e immutabi l i ty of spirit peculiar 

t o the G e r m a n nation made a l o n g e r stand than the volati le tem-

per of the F r e n c h against that disposi t ion of things, w h i c h per-

petuated the fiefs b y a natural t e n d e n c y , in families. 

Besides , the K i n g d o m of G e r m a n y was not laid waste and an-

nihilated, as it were, l ike that of F r a n c e , b y that part icular kind 

of w a r with w h i c h it had been harassed b y the N o r m a n s and 

Saracens . T h e r e w e r e less r i c h e s in Germany, fewer cities to 

plunder, less extent of coast to s c o u r , more marshes to get over , 

m o r e forest to penetrate. A s t h e dominions of those princes 

were less in d a n g e r of be ing r a v a g e d and torn to pieces they 

had less need of their vassals a n d consequently less dependence 

on them. A n d in all probabi l i ty , if the emperors of G e r m a n y 

had not been obl iged to be c r o w n e d at R o m e , and t o m a k e con-

antiquis sapientibus constitutum, licet 
moderno tempore usque ad septimum 
geniculum sit usurpatum, quod in mas-

c u l i s descendentibus novo jure in in-
finitum extenditur."—Ibid. 

tinual expedit ions into I ta ly , the fiefs would have preserved their 

primitive nature m u c h longer in that country . 

31 .—In what Manner the Empire was transferred from the 
Family of Charlemagne 

T h e empire , w h i c h , in pre judice to the branch of Charles the 

Bald, had been already g i v e n to the bastard line of L o u i s , K i n g 

of G e r m a n y , « was transferred to a foreign house by the election 

of C o n r a d , D u k e of F r a n c o n i a , in 9 1 2 . T h e r e i g n i n g branch in 

France b e i n g hardly able to contest a few vi l lages was m u c h less 

in a situation to contest the empire. W e have an agreement en-

tered into between Char les the S imple , and the E m p e r o r H e n r y 

I , w h o had succeeded to C o n r a d . It is called the C o m p a c t of 

Bonn.z' T h e s e t w o princes met in a vessel which had been placed 

in the middle of the R h i n e , and swore eternal friendship. T h e y 

used on this occas ion an excel lent middle term. Char les t o o k 

the title of K i n g of W e s t F r a n c e , and H e n r y that of K i n g ot E a s t 

F r a n c e . C h a r l e s contracted with the K i n g of G e r m a n y , and not 

with the E m p e r o r . 

32.—In what Manner the Crown of France was transferred 
'•) the House of Hugh Capet 

T h e inheritance o i the fiefs, and the general establishment of 

rear-fiefs, e x t i n g u i s h e d the political and formed a feudal g o v e r n -

ment. Instead of that prodig ious mult i tude of vassals w h o were 

formerly under the k i n g , there were n o w a few only , on w h o m 

the others depended. T h e k i n g s had scarcely any longer a di-

rect a u t h o r i t y ; a p o w e r w h i c h was to pass t h r o u g h so m a n y 

other and t h r o u g h such great p o w e r s either stopped or was lost 

before it reached its term. T h o s e great vassals w o u l d no l o n g e r 

o b e y ; and they even m a d e use of their rear-vassals to wi thdraw 

their obedience. T h e k i n g s , deprived of their demesnes and re-

duced to the cities of R h e i m s and L a o n were left e x p o s e d to 

their m e r c y ; the tree stretched out its branches t o o far, and the 

head w a s withered. T h e k i n g d o m found itself without a de-

mesne, as the empire is at present. T h e c r o w n was , therefore, 

g i v e n to o n e of the most potent vassals. 

T h e N o r m a n s r a v a g e d the k i n g d o m ; they sailed in open boats 

N Arnold and his son L o u i s I V . le Mire, 44 Cod. donationum piarum." 
V In the year 926, quoted by Aubert chap, xxvi i . 



or small v e s s e l s , entered the m o u t h s of rivers, and laid the coun-

try waste o n both sides. T h e cities of Orleans and P a r i s p a t a 

s top to those plunderers, so that t h e y could not a d v a n c e farther, 

e i ther on t h e Seine, o r o n the Loire.*" H u g h C a p e t , w h o w a s 

m a s t e r of t h o s e cities, held in his hands the t w o k e y s of t h e u n -

h a p p y r e m a i n s of the k i n g d o m ; t h e c r o w n w a s c o n f e r r e d u p o n 

h i m as the o n l y person able to defend it. It is thus the e m p i r e 

w a s a f t e r w a r d s g i v e n to a fami ly w h o s e dominions f o r m s o s t r o n g 

a barr ier a g a i n s t the T u r k s . 

T h e e m p i r e went f r o m C h a r l e m a g n e ' s family at a t i m e w h e n 

t h e i n h e r i t a n c e of fiefs w a s establ ished only as a m e r e c o n d e -

s c e n d e n c e . I t even appears that this inheritance obta ined m u c h 

later a m o n g the G e r m a n s than a m o n g the F r e n c h ; x w h i c h w a s 

the reason t h a t the empire , c o n s i d e r e d a s a fief, w a s e lect ive. O n 

t h e c o n t r a r y , w h e n the c r o w n of F r a n c e went f r o m t h e fami ly of 

C h a r l e m a g n e , the fiefs w e r e real ly hereditary in this k i n g d o m ; 

a n d t h e c r o w n , as a great fief, w a s also hereditary. 

B u t it is v e r y w r o n g t o refer t o the very m o m e n t of th is r e v o -

l u t i o n all t h e c h a n g e s w h i c h happened, either b e f o r e o r a f ter-

w a r d s . T h e w h o l e w a s r e d u c e d t o t w o events; the r e i g n i n g 

f a m i l y c h a n g e d , and the c r o w n w a s united to a g r e a t fief. 

33.—Some Consequences of the Perpetuity of Fiefs 

F r o m t h e perpetui ty of fiefs it f o l l o w e d , that the r i g h t of senior-

i ty o r p r i m o g e n i t u r e w a s established a m o n g the F r e n c h . T h i s 

r i g h t w a s q u i t e u n k n o w n u n d e r the first r a c e ; y t h e c r o w n w a s 

d i v i d e d a m o n g the brothers , the allodia were shared in t h e same 

m a n n e r ; a n d as the fiefs, w h e t h e r p r e c a r i o u s or for l ife, w e r e not 

a n o b j e c t of succession, there could b e n o partition in r e g a r d t o 

t h o s e t e n u r e s . 

U n d e r t h e s e c o n d race, the title of E m p e r o r , w h i c h L o u i s the 

D e b o n n a i r e e n j o y e d , and with w h i c h h e honored his eldest son, 

L o t h a r i u s , m a d e him t h i n k of g i v i n g th is prince a k i n d of su-

p e r i o r i t y o v e r his y o u n g e r brothers . T h e t w o k i n g s w e r e o b l i g e d 

t o w a i t u p o n t h e E m p e r o r e v e r y y e a r , t o carry h im presents , and 

t o r e c e i v e m u c h greater f r o m h i m ; t h e y w e r e a lso to c o n s u l t 

S e e the Capitulary of Charles the x See above, chap. 30. 
Bald , in the year 877, " apud Carisi- y See the Salic Law, and the law oi 
a c u m , " on - ; - ' " ' •• — • • 
D e n i s , and 
those days 

a c u m , " on the importance of Paris, St. the ' Ripuarians, in the title of " al 
JJems, and the castles on the Loire, in lodia." 

with h i m u p o n c o m m o n affairs .* T h i s is w h a t inspired L o t h a r i u s 

wi th those p r e t e n c e s w h i c h m e t wi th s u c h b a d success . W h e n 

A g o b a r d w r o t e in f a v o r of this prince,® h e a l leged the E m p e r o r ' s 

o w n intent ion, w h o h a d associated L o t h a r i u s wi th the e m p i r e 

after he h a d c o n s u l t e d the A l m i g h t y b y a three d a y s ' fast, b y t h e 

ce lebrat ion of t h e holy myster ies , and b y p r a y e r s a n d a l m s g i v i n g ; 

after the nat ion h a d s w o r n a l leg iance t o h i m w h i c h t h e y c o u l d not 

refuse w i t h o u t p e r j u r i n g t h e m s e l v e s ; a n d after he had sent L o -

tharius t o R o m e t o b e c o n f i r m e d b y the P o p e . U p o n all this h e 

lays a stress, and not u p o n his r i g h t of p r i m o g e n i t u r e . H e s a y s , 

indeed, that t h e E m p e r o r had d e s i g n e d a part i t ion a m o n g the 

y o u n g e r brothers , a n d that he had g i v e n the preference t o t h e 

e lder; but s a y i n g he h a d preferred the elder w a s s a y i n g at the 

s a m e t ime t h a t he m i g h t h a v e g i v e n the preference t o his y o u n g e r 

brothers . 

B u t as s o o n as the fiefs b e c a m e hereditary, the r i g h t of senior-

ity w a s establ ished in the feudal s u c c e s s i o n ; a n d for the s a m e 

reason in that of t h e c r o w n , w h i c h w a s the g r e a t fief. T h e an-

cient law of part i t ions w a s n o l o n g e r s u b s i s t i n g ; the fiefs b e i n g 

c h a r g e d wi th a serv ice , the possessor m u s t h a v e b e e n enabled to 

d i s c h a r g e it. T h e law of p r i m o g e n i t u r e w a s established, a n d the 

r ight of the feudal law w a s super ior t o that of the pol i t ical o r c iv i l 

institution. 

A s the fiefs descended t o t h e chi ldren of the possessor , t h e 

lords lost t h e l iberty of d i s p o s i n g of t h e m ; and, in o r d e r t o in-

d e m n i f y t h e m s e l v e s , t h e y established w h a t they cal led the r i g h t 

of r e d e m p t i o n , w h e r e o f m e n t i o n is m a d e in o u r c u s t o m s , w h i c h 

at first w a s paid in a direct line, a n d b y u s a g e c a m e a f t e r w a r d s 

t o be paid o n l y in a col lateral line. 

T h e fiefs w e r e soon rendered transferable t o s t r a n g e r s as a 

patr imonia l estate. T h i s g a v e rise t o the r i g h t of lord ' s dues , 

w h i c h w e r e establ ished a lmost t h r o u g h o u t the k i n g d o m . T h e s e 

r ights w e r e arbi t rary in the b e g i n n i n g ; but w h e n t h e pract ice of 

g r a n t i n g such p e r m i s s i o n s b e c a m e g e n e r a l they w e r e f i x e d in 

every district. 

T h e right of r e d e m p t i o n w a s t o be paid at e v e r y c h a n g e of heir , 

and at first w a s paid e v e n in a direct line.*» T h e m o s t g e n e r a l 
> See the Capitulary of the year 817, . a See his two letters upon this sub-

which contains the fiVst partition ma<ic fact. .the title of one of which .s de 

ftld1^ t h C D c b ° n n a i r e 8 m ° n g h ' S d , r S ^ n e . h e m ^ d i n a n e e of Philip An-
c h l l d r e n - Rustus, in the year 1209, on the fiefs. 



c u s t o m had fixed it to o n e y e a r ' s income. T h i s w a s b u r d e n s o m e 

and i n c o n v e n i e n t to t h e v a s s a l , a n d a f f e c t e d in s o m e m e a s u r e the 

fief itself. I t was o f ten a g r e e d in the ac t of h o m a g e that the 

lord should no l o n g e r d e m a n d m o r e than a certain s u m of 

m o n e y for the r e d e m p t i o n , w h i c h , b y the c h a n g e s incident to 

m o n e y , b e c a m e a f t e r w a r d s of no m a n n e r of importance.«: T h u s 

the r i g h t of redemption is in o u r d a y s r e d u c e d a l m o s t t o n o t h -

i n g , w h i l e that of the l o r d ' s d u e s is c o n t i n u e d in its ful l ex tent 

A s this r i g h t concerned ne i ther the vassal n o r his heirs, but w a s 

a fortui tous case w h i c h n o o n e w a s o b l i g e d t o foresee o r e x p e c t , 

these st ipulat ions were n o t m a d e , a n d t h e y c o n t i n u e d to p a y a 

certa in part of the price. 

W h e n the fiefs were f o r life, they c o u l d not g i v e a p a r t of a 

fief to hold in p e r p e t u i t y as a rear-f ief ; for it w o u l d h a v e b e e n 

a b s u r d that a person w h o had o n l y t h e u s u f r u c t of a t h i n g s h o u l d 

dispose of the property o f it. B u t w h e n t h e y b e c a m e perpetua l 

this w a s permitted,d w i t h s o m e restr ict ions m a d e b y the c u s t o m s ' 

w h i c h w a s w h a t they c a l l d i s m e m b e r i n g their fief./ 

T h e perpetui ty of f e u d a l tenures h a v i n g establ ished the r i g h t 

of redempt ion, the d a u g h t e r s w e r e rendered capable of s u c c e e d -

i n g to a fief, in default o f male issue. F o r w h e n the lord g a v e 

t h e fief to his d a u g h t e r , h e mult ip l ied t h e cases of his r i g h t of re-

d e m p t i o n , b e c a u s e the h u s b a n d w a s o b l i g e d to p a y it as wel l a s 

t h e w i f e / T h i s r e g u l a t i o n could not t a k e p lace in r e g a r d t o the 

c r o w n , for as it w a s not h e l d of a n y o n e there could be n o r i g h t of 

r e d e m p t i o n o v e r it. 

T h e d a u g h t e r of W i l l i a m V , C o u n t of T o u l o u s e , did not s u c -

c e e d to the c o u n t y . B u t E l e a n o r s u c c e e d e d t o A q u i t a i n e , a n d 

M a t i l d a to N o r m a n d y ; a n d the r i g h t of the success ion of f e m a l e s 

s e e m e d so wel l es tabl i shed in those days , that L o u i s the Y o u n g , 

a f ter his d ivorce f r o m E l e a n o r , m a d e no di f f iculty in r e s t o r i n g 

G u i e n n e t o her. B u t a s t h e s e t w o last instances f o l l o w e d close 

o n the first, the g e n e r a l l a w b y w h i c h t h e w o m e n w e r e cal led t o 

the succession of fiefs m u s t have b e e n i n t r o d u c e d m u c h later into 

the c o u n t y of T o u l o u s e t h a n into the o t h e r p r o v i n c e s of F r a n c e . « 

c W e find s e v e r a l of t h e s e c o n v e n t i o n s 
in t h e c h a r t e r s , a s in t h e r e g i s t e r b o o k 
of V e n d o m e , a n d t h a t of t h e a b b e y in 
S t . C y p r i a n in P o i t o u , of w h i c h M r . 
G a l l a n d h a s g i v e n s o m e e x t r a c t s , p . 55. 

d B u t t h e y c o u l d n o t a b r i d g e t h e 
fiefs; t h a t is, a b o l i s h a p o r t i o n o f i t 

e T ^ e y fixed t h e p o r t i o n w h i c h t h e y 
c o u l d d i s m e m b e r . 

/ T h i s was the reason that the lords 
Obliged the widow to marry again. 

g Most of the great families had their 

Sarticular laws of succession. See what 
I. de la Thaumassiere says concerning 

the families of Berri. 

T h e const i tut ion of several k i n g d o m s of E u r o p e has b e e n di-

rected b y the state of feudal tenures at the t ime w h e n those k i n g -

d o m s w e r e f o u n d e d . T h e w o m e n s u c c e e d e d neither t o the c r o w n 

of F r a n c e n o r to the e m p i r e , b e c a u s e at the f o u n d a t i o n of those 

t w o m o n a r c h i e s t h e y w e r e incapable of s u c c e e d i n g t o fiefs. B u t 

they s u c c e e d e d in k i n g d o m s w h o s e f o u n d a t i o n w a s poster ior t o 

that of the perpetui ty of the fiefs, s u c h as those f o u n d e d b y t h e 

N o r m a n s , those b y the c o n q u e s t s m a d e o n the M o o r s , a n d others , 

in fine, w h i c h w e r e b e y o n d the l imits of G e r m a n y , a n d in later 

t imes received in s o m e m e a s u r e a s e c o n d birth b y t h e estab-

l ishment of Chr is t iani ty . 

W h e n these fiefs w e r e at wi l l , t h e y w e r e g i v e n t o s u c h a s w e r e 

c a p a b l e of d o i n g serv ice for t h e m , and, therefore, w e r e n e v e r b e -

s t o w e d o n m i n o r s ; b u t w h e n t h e y b e c a m e perpetual , t h e lords 

t o o k the fief into their o w n hands, till the pupi l c a m e of a g e , 

either to increase their o w n e m o l u m e n t s , o r to train t h e w a r d to 

the use of a r m s . * T h i s is w h a t o u r c u s t o m s call " the g u a r d i a n -

ship of a n o b l e m a n ' s c h i l d r e n , " w h i c h is f o u n d e d o n pr inc iples 

dif ferent f r o m those of t u t e l a g e , a n d is entirely a dist inct t h i n g 

f r o m it. 

W h e n the fiefs w e r e for life, it w a s c u s t o m a r y t o v o w feal ty for 

a fief; a n d the real d e l i v e r y , w h i c h w a s m a d e b y a sceptre , c o n -

firmed the fief, a s it is n o w c o n f i r m e d b y h o m a g e . W e do not 

find that t h e c o u n t s , o r e v e n t h e k i n g ' s c o m m i s s a r i e s , rece ived 

the h o m a g e in the p r o v i n c e s ; n o r is this c e r e m o n y t o be m e t 

with in the c o m m i s s i o n s of those of f icers w h i c h h a v e b e e n hand-

ed d o w n t o us in the Capi tu lar ies . T h e y s o m e t i m e s , indeed, 

m a d e all the k i n g ' s s u b j e c t s take a n oath of a l l e g i a n c e ; but s o 

far w a s this oath f r o m b e i n g of t h e s a m e nature a s the service 

a f t e r w a r d s establ ished b y the n a m e of h o m a g e , that it w a s o n l y a 

c e r e m o n y , of less s o l e m n i t y , o c c a s i o n a l l y used, either before o r 

after that ac t of o b e i s a n c e ; in short , it w a s quite a distinct t h i n g 

f r o m h o m a g e . / 

A W e s e e i n t h e C a p i t u l a r y of t h e y e a r 
817, " a p u d C a r i s i a c u m , " a r t . 3, B a l u -
z i u s ' s e d i t i o n , torn. ii . p . 269. t h e m o -
m e n t in w h i c h t h e k i n g s c a u s e d t h e 
fiefs t o b e a d m i n i s t e r e d in o r d e r t o 
p r e s e r v e t h e m f o r t h e m i n o r s ; a n e x -
a m p l e f o l l o w e d b y t h e l o r d s , a n d w h i c h 

a v e r i s e t o w h a t w e h a v e m e n t i o n e d 
y t h e n a m e of " t h e g u a r d i a n s h i p of a 

n o b l e m a n ' s c h i l d r e n . " 

«' W e find t h e f o r m u l a t h e r e o f in t h e 
s e c o n d C a p i t u l a r y of t h e y e a r 802. S e e 

a l s o t h a t o f t h e y e a r 854, a r t . 13. a n d 
o t h e r s . 

j M . d u C a n g e in t h e w o r d " h o -
m j n i u m . " p . 1163, a n d in t h e w o r d 

fidelitas." p. 474. c i t e s t h e c h a r t e r s of 
t h e a n c i e n t h o m a g e s w h e r e t h e s e di f -
f e r e n c e s a r e f o u n d , a n d a g r e a t n u m b e r 
of a u t h o r i t i e s w h i c h m a y b e s e e n . I n 
p a y i n g h o m a g e , t h e v a s s a l p u t h i s h a n d 
o n t h a t of h i s l o r d , a n d t o o k h i s o a t h ; 
t h e o a t h of f e a l t y w a s m a d e b y s w e a r -
i n g o n t h e g o s p e l s . T h e h o m a g e w a s 



T h e c o u n t s a n d the k i n g ' s c o m m i s s a r i e s fur ther m a d e those 

vassals w h o s e fidelity w a s suspected g i v e occas ional ly a secur i ty , 

w h i c h w a s ca l led ûrmitas,k b u t this securi ty c o u l d not be an h o m -

a g e since k i n g s g a v e it t o each other./ 

A n d t h o u g h the A b b o t S u g e r m m a k e s m e n t i o n of a chair of 

D a g o b e r t , in w h i c h a c c o r d i n g t o the tes t imony of ant iqui ty , the 

k i n g s of F r a n c e w e r e a c c u s t o m e d t o rece ive the h o m a g e of the 

nobi l i ty , it is plain t h a t he e x p r e s s e s himself a g r e e a b l y t o the 

ideas a n d l a n g u a g e of his o w n t ime. 

W h e n t h e fiefs d e s c e n d e d t o t h e heirs, the a c k n o w l e d g m e n t of 

the vassal , w h i c h at first w a s o n l y a n o c c a s i o n a l serv ice , b e c a m e 

a r e g u l a r d u t y . I t w a s p e r f o r m e d in a m o r e splendid m a n n e r , 

a n d at tended w i t h m o r e formali t ies , b e c a u s e it w a s t o be a per-

petual m e m o r i a l of t h e r e c i p r o c a l duties of t h e lord a n d vassal . 

I s h o u l d be apt t o t h i n k that h o m a g e s b e g a n t o be established 

u n d e r K i n g P e p i n , w h i c h is t h e t ime I m e n t i o n e d that several 

benef ices w e r e g i v e n in perpetu i ty , but I s h o u l d not t h i n k thus 

w i t h o u t c a u t i o n , a n d o n l y u p o n a supposi t ion that the a u t h o r s of 

the ancient a n n a l s of the F r a n k s w e r e not i g n o r a n t pretenders,» 

w h o in d e s c r i b i n g t h e feal ty professed b y T a s s i l l o n , D u k e of 

B a v a r i a , t o K i n g P e p i n , s p o k e a c c o r d i n g t o t h e u s a g e s of their 

o w n time.® 

34.—The same Subject continued 

W h e n t h e fiefs w e r e e i ther p r e c a r i o u s o r for l ife t h e y se ldom 

b o r e a re lat ion t o a n y o t h e r t h a n the polit ical l a w s ; for w h i c h 

reason in t h e civi l inst i tut ions of those t imes there is v e r y little 

m e n t i o n m a d e of t h e l a w s of fiefs. B u t w h e n t h e y b e c a m e heredi-

tary , w h e n t h e r e w a s a p o w e r of g i v i n g , se l l ing , and b e q u e a t h i n g 

t h e m , t h e y b o r e a re lat ion b o t h t o the pol i t ical and the civi l laws. 

T h e fief c o n s i d e r e d a s a n o b l i g a t i o n of p e r f o r m i n g mil i tary ser-

v ice , d e p e n d e d o n t h e polit ical l a w ; c o n s i d e r e d as a k i n d of 

c o m m e r c i a l p r o p e r t y , it depended o n t h e civi l law. T h i s g a v e 

rise t o t h e c iv i l r e g u l a t i o n s c o n c e r n i n g feudal tenures. 

performed kneeling, the oath of fealty m " L ib . de administratione s u a . " 
standing. None but the lord could re- « Anno 757, chap. xvii. 
ceive homage, but his officers might o " Tassilo venit in vassatico se com-
take the oath of fealty.—See Littleton, mendans, per manus sacramenta juravit 
sees. 91, 92, faith and homage, that is, multa et innumerabilia, reliquiis sancto-
ndehty and homage. rum manus imponens et fidelitatem 

* Capitularies of Charles the Bald in promisit regi Pippino." One would 
the year 860, ' post reditum a Confia- think that here was an homage and an 
entibus, art. 3, Baluzius 's edition, p. oath of fealty. See the note j, preced-

, 4 f l b i d - a r t 1. 
ing page. 

W h e n the fiefs b e c a m e heredi tary , the law r e l a t i n g t o the order 

of succession m u s t h a v e b e e n in relation t o the perpetui ty of fiefs. 

H e n c e this rule of t h e F r e n c h law, " estates of inher i tance d o not 

a s c e n d , " P w a s established in spite of the R o m a n and Sal ic laws.« 

It w a s necessary that serv ice should b e paid for the fief; b u t a 

g r a n d f a t h e r o r a g r e a t - u n c l e w o u l d h a v e b e e n t o o old to p e r -

form a n y s e r v i c e ; this rule t h u s held g o o d at first o n l y in r e g a r d 

t o the feudal tenures , as w e learn f r o m Bouti l l ier .r 

W h e n the fiefs b e c a m e heredi tary , t h e lords w h o w e r e t o see 

that service w a s p a i d for t h e fief, insisted t h a t the females w h o 

w e r e t o s u c c e e d t o the feudal estate, and I f a n c y s o m e t i m e s the 

males , should n o t m a r r y w i t h o u t their c o n s e n t ; i n s o m u c h that 

the m a r r i a g e c o n t r a c t s b e c a m e in respect t o the nobi l i ty b o t h of 

a feudal a n d a civi l regulation.-* I n a n act of this k i n d u n d e r the 

lord 's inspect ion, r e g u l a t i o n s w e r e m a d e for the success ion, wi th 

t h e v i e w that the heirs m i g h t p a y service for the fief: h e n c e n o n e 

but the nobi l i ty at first had the l iberty of d i s p o s i n g of success ions 

b y m a r r i a g e c o n t r a c t , as B o y e r t a n d A u f r e r i u s « h a v e o b s e r v e d . 

I t is needless t o m e n t i o n that the p o w e r of r e d e m p t i o n f o u n d e d 

o n the o l d right of the relat ives, a m y s t e r y of o u r ancient F r e n c h 

j u r i s p r u d e n c e I h a v e not t i m e t o unrave l , c o u l d not t a k e p lace 

wi th r e g a r d t o t h e fiefs till they b e c a m e p e r p e t u a l . 

Italiam, Italiam v 

I finish m y treatise of fiefs at a per iod w h e r e m o s t a u t h o r s 

c o m m e n c e theirs. 

p Book I V . " de feudis ," tit. 59. 
g In the title of " allodia." . 
r " Somme Rurale ," book L tit. 70, 

P »^According to an ordinance of St. 
Louis, in the year 1246, to settle the 
customs of A n j o u and Maine; those 
who shall have the care of the h a f C M 

of a fief shall give security to the lord, 
that she shall not be married without 
his consent. 

I Decision 155, No. 8 and 204; and 

^ i f c a p e l l . Thol . decision 45» 
V " ^ n e i d , " lib. I I I . v. 523. 
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Abassines, severe lent of the, ii. 64 
A b b o t s and bishops, election of, ii. 240 
Accusations in different governments, 

i. So 
some requiring particular modera-

tion and prudence, i. 187 
Accusers, false, branded at Rome, i. 199 
Actions, set form of, how introduced, 

i. 76 
Adoption among the Germans, i. 289 
Adulteress, permitted to be accused by 

her children or the children of her 
husband, ii. 60 

condemned to the ordeal by water 
among the Germans, ii. 111 

Adultery, public accusations of. under 
the Roman law, its beneficial ef-
fects, i. 48. 103 

law of the Visigoths, ii. 76 
why differently regarded in the hus-

band and in the wife, ii. 6s 
Adymantes, why spared from death, i. 

84 

Africa, state of people of, i. 332 
the circuit of, i. 349 
Hanno's voyages, 1. 351, 352 

Agobard, letter of, ii. 98, 99 
Agrarian laws regarded by Cicero as 

unjust, ii. 73 
Agriculture a servile profession among 

the Greeks^ i. 38 
honored in China and Persia, i. z r j 

Alcibiades. praise of, i. 42 
Alemans, jaws of the, i. 232, 244 
Alexander, his career, f. 143 

comparison between him and Caesar, 
L 146 

his conquests, i. 341 
ironical remarks, ii. 211 

Alexander V I divides the new worlds 
between the Spaniards and the 
Portuguese, i. 367 

other nations refuse to abide by 
this, i. 367 

Alexandria, foundation of, i. 343 and 
note 

Allodial lands, law relating to, i. 283 
how changed into fiefs, ii. 230 
estates, ii. 192 

Ambassadors, reason for the privileges 
of, ii. 78 

America, discovery of, i. 366 
its consequences, i. 369 
consequences to Spain, i. 370 
soil 01 its productiveness, 1. 275 
its populousness, i. 27s 

Amphictyon, law of, not prudent, ii. 158 
Amymones, the irresponsible magis-

trates, among the Guidians, i. 158 
and note 

Anastasius, his clemency a mistake, i. 
93 

Ancestors, particular notions of our, ii. 
109 

Ancients, a paradox of the, i. 37 
had not a clear idea of monarchy, 

i. 162 
commerce of the, i. 334 

A n i u s Asel lus appoints his daughter 
his sole heir and executrix, ii. 87 

Verres corruptly sets this aside, ii. 
87 

Annuitants, public, w h y they receive 
special protection, i. 395 

Anonymous letters, i. 202 
Anthropophagi, the, i. 350 
Antipater, his voting law, i. 15 
Antrustions, or vassals, ii. 190 

their property, Ii. 190 
composition tor the death of, ii. 213 

Appeal or default of justice, ii. 14* 
>49 

Appeal of false judgment, ii. 125 
condemned by St. Louis, ii. 12s 
its danger, ii. 126 
remarks, ii. 136 

Appius the decemvir, i. 80 
Arabia and the Indies, commerce of 

the Romans with, 1. 359 
Arabs, liberty of the, 1. 279 

annual truce, ii. 17 
in Barbary, order of succession 

among the, i t 62 
drink of the, i. 228 

Areopagus, the, its members chosen for 
life, i. 48 

examples of its judgments, i. 70 
a court appeal, 1. 77 

A r r i v e s , cruelty of the, i. 84. 85 
Ariana, a desert region, i. 342 
Aristippus, anecdote of, i. 277 
Aristocracy, its constitution, i. 13 

abuses of, i. «3 
the best and the worst kinds of, 

i. 15 
virtue not absolutely requisite in 

an, i. 22 
moderation its virtue, i. 49 
two principal sources of disorder, 

i. 49 
corruption of its principle, i. 112 
hereditary aristocracy, 1. 112 

Aristodemus, the tyrant of Cumse, i. 
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Aristotle, on democratic constitutions, 
i. 8 

on slaves, i. 33 
on monarchy, i. 164 
his philosophy carried t o the west, 

on t^e* number of children, ii. 11 
remark on, ii. 170 

Artaxerxes puts all his children to 
death, i. 61 



Artisans little es teemed in the Greek 
republics, i. 38 

Arts , number of inhabitants with rela-
tion to the, ii. 9 

Asia, climate of, i. 264 
consequences r e s u l t i n g therefrom, i. 

267 

a country of great empires, i. 268 
Asihan law, its provis ions, i. 87 
Assemblies, publ ic , their number why 

fixed, u 9 
Asylums, Mosaic law of , ii. 47 
Athenians, the, lenient to their slaves. 

I. 244 
commerce of the, 1. 339 

Athenians and Lacedaemonians, the. 
contrasted, i. 295 

Athens, division of the people by So-
lon, 1. 13 

military s trength of, i. 21 
marriage law at , i. 43 

Athletic arts, their tendency , i. 39 
Athualpa, unhappy state of the Ynca, 

II. 78 
Attainder, bills of , in England, i. 190: 

5 9 „ 

Augustus, o f fence g i v e n b y , to the Ro-
mans, 1. 293 

exhorts them t o marr iage, ii. 13 
his law on s u c c e s s i o n and legacies, 

ii. 18 

this softened by succeeding em-
perors, 11. 18 

his reforms, ii. 37 
Aulus Fulvius p u t to death by his 

father, 1. 49 note 
Aurengzebe, s a y i n g of , H. 25 
Austria, fortune of t h e H o u s e of. i. 

367 

Bactrians, horrid c u s t o m of the, sup-
. pressed by A l e x a n d e r , i. 137 

Bactis, the silver m o u n t a i n s of, i. 354 
Banker, his ga ins , i. 38 • 

assistance the state m a y derive from 

Bankrupt. piSf ip I I of Spain , i. 369 
Bankrupts, F r e n c h law regarding, ii. 

167 

Barbarians, c o m m e r c e of the Romans 
with, i. 359 

laws of the, a l l p e r s o n a l , ii. 94 
how these l a w s c a m e to be lost, 

11. 102 

Barbarous nations, w h y easily con-
verted, ii. 45 

revolution of their l a w s , ii. 104 
Barbary, order of s u c c e s s i o n among the 

Arabs in, ii. 62 
Basil , the emperor , inconsistent con-

duct of, 1. 90 
Bastards in di f ferent g o v e r n m e n t s , ii. 4 

disabilities of . 11. 4 
Bastons the o n l y w e a p o n allowed to 

villeins, 11. 117 
Bathing, ii. 43 
Bayle, Mr. , a p a r a d o x of . ii. 27 

another, ii. 31 
Beaumanoir, his era. ii. 120 

on judicial c o m b a t s , it. 16 
Beggars, have m a n y c h i l d r e n , ii. 7 
Believre, the P r e s i d e n t d e . his reply to 

L o u i s X I I I , 1. 78 
Benefice, what, ii. 255 
Bernard. K i n g of I t a l y , his barbarous 

treatment, i i . 247 

Bishops exempt from military service, 
ii. 191 

their complaints on the subject, ii. 
191 

election of, ii. 240 
Blind man, strange incapacity of, at 

Rome, ii. 167 
Blows, scale of compensation for, ii. 117 
Bondmen, when enfranchised, ii. 153 

rated to the census, ii. 187 
Bos, A b b e du, his financial theories, ii. 

96, 178, 182, 190, 193 
general idea of his book, on the es-

tablishment of the French monar-
chy in Gaul, ii. 207 

ironical remarks on it, ii. 211 
Boulainvijl icrs, an error of the Count 

de, ii. 177 
-caking on the wheel, introduction of 

the punishment of, i. 83 
Brother and sister, marriage of, why 

permitted, ii. 70 
Brothers and sisters in law, marriage 

of, ii. 71 
why permitted in some countries, ii. 

B r u n e h a u t , e x e c u t i o n o f , ii . 218 
B r u t e s , t h e i r s t a t e a s c o n t r a s t e d w i t h 

that of man, i. 2 
Burgundians, laws of the, ii. 93, 97 

C«esar, confiscation of goods introduced 
by, i. 88 

his law against hoarding money, ii. 
158 

his account of the Germans, ii- ' 7 ' . 
200 

Calvinists, ravages of the, ii. 235 
Cambyses, avails himself of the super-

stition of the Egyptians, ii. 64 
Canon law, the, not applicable to civil 

causes, ii. 64 
Cape of Good H o p e doubled by the 

Portuguese, i. 366 
Capet, Hugh, becomes king of France, 

ii. 260 
Capital of an empire, choice of the, L 

C a p i t a f c r i m e s , the only two a m o n g the 
Germans, ii. ¡06 

Capitularies (or Capitulatories), their 
origin, ii. 102 

Carthage, destruction of, i. 22 
praised by Aristotle as a well-regu-

lated republic, i. 119 
dissensions in, 1. 138 
the senate, i. 177 
extraordinary policy of, 1. 351, 368 
voyages of Hanno, i. 351, 352 

Carthaginians, their ingratitude to Han-
nibal, i. 22 

compelled to abandon the sacrifice 
of children by Gelon, i. 137 

their foreign settlements, i. 351 
Carvilius Ruga, the case of. i. 262 
Caspian Sea. little known to the an-

d e n t s , i. 346 
Cassiterides, Himilco sent to m a k e a 

settlement in the, i. 354 
Catholic religion, the. most agreeable 

to a monarchy, ii. 30 
zeal of its believers, its cause, ii. 45 

Celibacy, reflections on, ii. 21, 32, 48 
Censors, under what governments nec-

essary, i. 69 
Censorship, the Roman, i. 119; ii. 14 

Census, the, among the barbarians, ii. 
186 . 

raised only on the bondmen and not 
on the freemen, ii. 187 

Cerne, Carthaginians settlements as far 
_ . as, u 3 5 , 

Chaindasuinihus proscribes the Roman 
law, ii. 1 0 0 

Champions jn legal duels, ii. 124, note 
Charlemagne, his Capitularies, ii. 102 

and note 
tail into neglect, ii. 103 
p r o m i s e as to church lands, ii. 

establishes tithes, ii. 237 
his gifts to the clergy, ii. 239 
restrains the nobility, ii. 244 
his character, ii. 245 
bishopries in Germany, ii. 246 
how the empire was transferred 

trom his family, ii. 262 
Charles the Iiald, edict of, ii. 98 

calls on the church to support the 
state, ii. 251 

Martel, an oppressor of the clcrgy, 
»• 233 

st.at®. of Europe in his time, ii. 235 
his hefs, ii. 240 

Charles I I , anecdote of, i. 90 
Char es V , prandeur of, i. 367 
Charles v II, causes local customs to be 

reduced to writing, ii. 154 
Charles I X , why declared of age at 
_ tourteen, ii. 167 
Charles X I I of Sweden, anecdote of, 

>- 58 
his character, i. 141 

Char mid es, his preference for poverty, 
I. 109 

Charondas first established penalties 
„ , ., against false witnesses, i. 184 
Childeric, expulsion of, i. 287 
Children usually .follow the condition 

of their father, ii. 2 
limitation of the number of, ii. 11 
exposing of, Roman policy regard-

, n g , ii. 21 
not practiced by the Germans, ii. 22 
obliged to provide for their fathers 

at Athens, except in certain cases, 
II. 61 

China, luxury of, i. 99 
its fatal consequence, i. 100 

274 
u n c h a n g i n g c h a r a c t e r of t h e p e o p l e , 

298 
a i m s of its l e g i s l a t o r s , i . 301 
C h r i s t i a n i t y , i. 302 
p a t e r n a l a u t h o r i t y , i. 303 
e x p l a n a t i o n of a p a r a d o x , i. 304 
s u c c e s s i o n t o t h e t h r o n e , ii. 62 

C h i v a l r y , rise o f , ii . 119 
C h o i c e , s u f f r a g e b y , i . 11 
C h r i s t i a n i t y a l m o s t i m p o s s i b l e t o b e 

e s t a b l i s h e d in C h i n a , i. 302 
a n e n e m y t o d e s p o t i c p o w e r , ii. 30 
h a s e s t a b l i s h e d a l a w of n a t i o n s , ii . 
. 30 
its e f f e c t o n t h e R o m a n j u r i s p r u -

d e n c e , ii. 19 
/ - v 1 s 0 o d i o u s in J a p a n , ii . 56 
C h u r c h lands, h o w c o n v e r t e d i n t o fiefs, 

u . 232 

Churches, jurisdiction of the, ii. 203 
regulated by Clotharius I I , ii. 204 

Cicero on secret suffrage, i. 12 
on the Roman tribunes, i. 57 
on Tiberius Gracchus, i. 172 
on commerce, i. 318 
on usury, i. 398, 401 

Cilonian seditions, the, i. 271 
Cincinnatus prevails over the tribunes, 

i. 118 
Cinq-Mars, M . de, charged with high 

treason, i. 191 
Civil government in France, reformed, 

ii. 221 
iaw among the Tartars, and the 

German nations, i. 281 
corrects false religions, ii. 37 
not applicable to matters of canon 

law, ii. 64 
or to the law of nations, ii. 77 

Clemency of the prince, i. 92, 93 
sometimes a mistake, i. 94 

Clergy, power of the, dangerous in a 
republic, but favorable to mon-
archy, i. 16 

a barrier against arbitrary power, 
i. 16 

their authority under the first race 
of the Frankish kings, i. 290 

in a free state, i. 313 
bounds to be set to their riches, ii. 

riciies of the, ii. 234 
favored by Pepin, but oppressed by 

his son, ii. 234 
ravages of the Calvinists, ii. 23s 
tithes, ii. 237 

Climate, laws in relation to, i. 221 
effects of cold and warm, i. 222, 223 
laws, i. 225 
agriculture, i. 226 
monkery, i. 226 
sobriety, i. 227 
distempers, i. 229, 230 
climate of England, i. 231 
seems to prescribe the bounds of 

religions, ii. 43 
Clotharius I I . limit imposed on compo-

• sitions for offences by, ii. 199 
his concessions, ii. 222 

Clovis, sanguinary temper of, i. 290 
Coal-pits, advantage of, ii. 8 
Coin, debasement of, under the Roman 

emperors, i. 392 
coining treated as high treason, i. 

191 

discovery of the art, i. 375. note 
Cold, effect of, on man, i. 221 
Colonies, trade of, how regulated, i. 

Columbus. Christopher, his discovery of 
America, i. 366 

Commerce to be carried o n . b y the com-
munity, not by individuals, i. 36 

thought to corrupt the state, i. 36 
forbidden to the Venetian nobles, 

to be tolerated in monarchies, i. 54 
softens the manners, i. 316 
its spirit, i. 317 
in different governments, 1. 318 
economical commerce, i. 319 
example of Marseilles, i. 319 
Holland. England, i. 320 
restraints and prohibitions, 1. 321 
banks, 1. 322 



C o m m e r c e , free ports a n d f r e e d o m of 
c o m m e r c e , i. 323 

nobfes should not e n g a g e in , i. 326 
to what nations c o m m e r c e is pre ju-

dicial , i. 328 
d i f ference between a n c i e n t a n d mod-

ern, L 3 3 3 
after t h e destruct ion of t h e W e s t e r n 

E m p i r e , i. 362, 364 
in the East , 1. 363 
breaks through the b a r b a r i s m of 

E u r o p e , i. 363 
C o m p a n i o n s , a f terwards v a s s a l s , ii. 190 
C o m p o s i t i o n for murder , its s c a l e , ii. 95 
C o m p o s i t i o n a m o n g the b a r b a r o u s na-

tions, ii. 196 
limit imposed by C l o t h a r i u s , ii. 199 

Condit ion of chi ldren, ii. 2 
Confederate republics, i. 128 
Conf idence in the people, d i f f e r e n c e of 

the laws regarding, i. 233 
Conf iscat ions useful in d e s p o t i c g o v -

ernments , but in no o t h e r s , i. 63 
of g o o d s introduced by Caesar, i. 88 
of merchandise , i. 213, 324 

Conquest , r i g h t of, i. 134 
modes of deal ing w i t h t h e con-

quered, i. 13s 
some a d v a n t a g e s of the c o n q u e r e d , 

i. 1 3 6 
c o n q u e s t s made by a r e p u b l i c a n d 

by a m o n a r c h y , 1. 139 
new m e t h o d s of p r e s e r v i n g a con-

quest, i. 146 
the R o m a n mode, i. 147 

Conrad, the emperor, his law as t o fiefs, 
ii. 259 

Conspirac ies , reveal ing of , i. 197 
Constant ine , marriage law? of , ii. 17, 66 

other l a w s of his, ii. 19, 41 
D u c a s , an impostor, i. 89 

Consuls , the R o m a n , i. 173 
Contemplat ion, its effect, ii. 33 
Cont inency , public , i. 101 
Copper, its proportional va lue t o s i l v e r , 

i- 378 

Corinth, c o m m e r c e of, i. 340 
Coriolanus, impeachment of , i t s r e s u l t , 

i. 1 7 0 , 175 
Cornel ian laws, the, i. 88 
C o s t s in law proceedings, ii. 139 
C o u c y , L o r d of, his remark o n the E n g . 

lish, i. 131 
Countr ies raised by industry of m a n , 

i. 2 7 3 

C o u n t s and dukes, ii. 194 
Courage of the N o r t h e r n p e o p l e , i. 264 
Credit, public, necessary to b e s u p p o r t -

ed, i. 396 . 
Crete, s ingular institution in, i. 116 

love of country in, i. 117 
Cri l lon, his sense of honor, i. 31 
Cr imes , four sorts of, i. 185 

inexpiable, ii. 34 
Cromwel l , character of , i. 20 
Cross , judgment of, ii. 115 
C r o w n of F r a n c e transferred t o t h e 

Capets, ii. 261 
Crusades, the, b r i n g the l e p r o s y t o E u -

rope, i. 229 
Cult ivation, best, in p r o p o r t i o n t o t h e 

l iberty of the country , L 273 
Customs, local, ii. 104 

farming of the, i. 324 
Cyrus , a law of , i. 141 

D a g o b e r t , r e i g n of, ii. 235 
D a r i u s sends an expedit ion to the 

I n d u s , i. 342 
D a u g h t e r s , r ights of, ii. 62 
D e b t o r s , cruel laws in respect of , i. 200 

at R o m e , L 201 
merchant debtors, i. 324 

D e b t s , publ ic , i. 394 
p a y m e n t of , i. 395 
a d v a n t a g e s of a s inking fund, i. 395 

D e c e m v i r s , cruelty of their laws, i. 87 
these fal l into disuse, L 88 

Decreta ls , judiciary f o r m s borrowed 
f r o m the, ii. 147 

D e f e n s i v e force of states in general , i 
1 2 9 

relative force, L 132 
Defonta ines , the oldest F r e n c h law 

writer, ii. 145 
D e l o s , ruin of , i. 357 
D e m e s n e , or crown lands, ii. 74 

should not be al ienable, ii. 74 
D e m o c r a c y , love of the republ ic in a , L 

4> 
frugal i ty , i. 45 
equal i ty may be suppressed in, f o r 

the g o o d of the state, i. 45 
m e t h o d s of f a v o r i n g the democrat*" 
_ pr inciple , i. 47, 57, note 
its corrupt ion, 1. 109 
e x a m p l e of Syracuse , i. H I 
e x t r e m e equal i ty , i. 111 
c o r r u p t i o n of the people, i. m 

D e p o s i t a r y of Che laws necessary in j 
m o n a r c h y , i. 17 

the p r i n c e ' s counci l unfit for t h e 

office, i. 17 
not k n o w n to despotic g o v e r n m e n t s , 

i. 1 8 

D e s p o t i c , g o v e r n m e n t s , relat ion of laws 
t o the nature of, i. 18 

a vizier essential , 1. 18 
n o great share of probi ty necessary, 

i. 1 9 

h o n o r not their principle, i. 25 
fear takes its place, i. 27, 57 
education, i. 32 
an e m b l e m o f t h e m , i. 57 
picture of a despotic m o n a r c h y , i. 58 
of a despotic stafe, its insecuri ty 

a n d m i s e r y , i. 59, 60 
c o m m u n i c a t i o n o f power, i. 64 
presents , i. 65 
rewards, i. 66 
c o r r u p t i o n of its principle, i. 116 
its dist inct ive properties, i. 122 
h o w it provides for its securi ty , L 

1 2 9 , . 
c o n q u e s t made, 1. 147 
s o m e m i x t u r e of l iberty proper, L 

20S 
t h e taxes o u g h t to be l ight , i. 212 
c u s t o m s and manners , i. 297 

D i c t a t o r s at R o m e , i. 14 
created by the senate, i. 172 

D i v o r c e , forc ib le , ii. 60 
a n d repudiation, i. 260 
a m o n g the Romans , i. 261 

D o c t r i n e s , use or abuse of , ii. 38 
D ' O l g o r u c k y , Pr ince, put to death for 

disrespectful words , i. 193 
D o m e s t i c government , its inf luence on 

the polit ical , i. 300 
tr ibunal , the, a m o n g the Romans , 

i. 1 0 3 
i t s fal l , i. 104 

D o m e s t i c g o v e r n m e n t , revived by Tibe-
r ius, L 106 

D o r t e , V i s c o u n t , his reply to Charles 
I X about the H u g u e n o t s , L JI 

D o w r i e s of w o m e n , i. 104, 105 
D r e a m , M a r s y a s p u t to death for a , L 

'93 

E a s t , pr inciple o n which the morals of 
the, are founded, i. 256 

d o m e s t i c g o v e r n m e n t , 1. 259 
people of the, bel ieve all religions 

indifferent, iL 57 
E a s t e r n countr ies , cause of the immu-

tabi l i ty of their manners and cus-
toms, L 224 

Ecc les ias t ic a n d temporal jur isdict ion, 
flux and ref lux of the, ii. 148 

E d u c a t i o n , laws of , i. 29 
in monarchies , L 29, 30 
in a despotic g o v e r n m e n t , i. 32 
di f ference between the ef fects of an-

cient a n d m o d e r n , L 33 
in a republ ican g o v e r n m e n t , i. 33 

E g y p t i a n sultans, their power, 1. 363 
E g y p t i a n s , their laws c o v e r i n g leprosy , 

copied by the Jews, i. 229 
not a c o m m e r c i a l people , 1. 336 
trade with India , 1. 361 

E l e c t i o n of b ishops a n d abbots , ii. 240 
of the k i n g s of the second F r e n c h 

race, ii. 243 
E m p i r e of C h a r l e m a g n e , h o w b r o k e n 

up, ii. 262 
E m p l o y m e n t s , p u b l i c , L 67 

d iv is ion into civi l a n d mil i tary , L 68 
sale of , i. 69 

E n g l a n d , the funct ion of jur ies in , L 73 
the const i tut ion of , i 151 
the c l imate, i. 331 
c o m m e r c e , i. 320 
credit , _i. 395 
complaint o f the 1 

lation, i i 8 
law with r e g a r d to witnesses, ii. 

161 
E n g l i s h , the s teps taken b y , to f a v o r 

their l iberty , L 17 
their fa i lure to establ ish a democ-

racy, i. 20 
their proneness to suicide, L 231 

E p h o r i , the real k i n g s of Sparta , i. S3 
E p i c u r u s o n riches, 1. 117 
E p i d a m n i a n s , their rule as to c o m m e r c e , 

i. 36 
E q u a l i t y , h o w establ ished in a democ-

racy, i. 42 
true, not e x t r e m e , I. x t i 

E s c h e a t a g e , a n d s h i p w r e c k s , r id iculous 
r ights of ( their or ig in, L 363 

E s s e n e s , the, ii. 32 
E s t a b l i s h m e n t of the F r e n c h M o n a r c h y . 

S e e B o s , A b b é d u 
Ethiopia , inf luence of Chr is t iani ty in, 

ii. 29 
E u c h e r i u s , St . , v is ion of , ii. 235 
E u n u c h s intrusted with t h e m a g i s t r a c y 

in Tonquin^ i. 249 

: d iminut ion of p o p » 

have wives , i. 249 
E u r o p e , its s û t e s of 

' 269 
moderate e x t e n t . 

c o n s e q u e n c e of this. i. 269 
c h a n g e s in the n u m b e r of its inhabi-

tants. ii. 23 
E u x i n e a n d Caspian seas, p r o j e c t for 

j o i n i n g the, L 33s 

1 8 

E x c h a n g e , e x a m p l e of Hol land, L 381, 
382 and note 

a constraint o n despot ic p o w e r , L 
392 

E x c l u s i o n f r o m the success ion to the 
throne, ii. 243 

E x e c u t i v e power, the, i t s funct ions , L 
160 

at R o m e , L 172 
E x p o s i n g the chi ldren, ii. 21 

F a d i a depr ived of her estate b y the 
V o c o n i a n l a w , ii. 88 

F a l c i d i a n law, its purpose, i t 168 
F a l s e re l ig ions s o m e t i m e s corrected by 

civi l laws, ii. 36 
F a r m e r s of the revenues, L 230 
Father , his consent to marriage, o n 

what founded, ii. 5 
ob l iged , a m o n g the R o m a n s , to g i v e 

his daughter a marr iage port ion, 
ii. 16 

S e e Paternal A u t h o r i t y 
F e a r , causes mankind to associate, i. 4 

the support of despotic govern-
ments, i. 26 

F e m a l e success ion, right of , establ ished 
in F r a n c e , ii. 264 

F e r t i l e countries , m o n a r c h y favored, L 
271 

Fest ivals , inconvenience of too m a n y , 
ii. 41 

F e u d a l laws, ii. 171 
their source, iL 171 
lords, or vassals , ii. 190 
lords led in the field by the k i n g , 

ii. 192 
lead their vassals a n d rear-vassals 

with them, ii. 192 
F i e f s , feudal, at first precarious and re-

s u m a b l e at wil l , ii. 191 a n d note 
a t length g i v e n for l ife, ii. 191 a n d 

note 
c h a n g e s in the, ii. 25s, 256, 257 
their nature af terwards, ii. 258 
s o m e c o n s e q u e n c e s of their perpetu-

ity, ii. 262 
of resumption, ii. 233 

F i r e , ordeal by, ii. 110 
F i r e a r m s , bear ing of , a capital c r i m e a t 

V e n i c e , ii. 79 
F i r s t race of F r e n c h k i n g s re form the 

Salic and Ripuarian Taws, iL 93 
their humil iat ion, ii. 228 

F isca l , g o o d s , what . ii. 190 
Flanders . Ear l of, his d ispute w i t h the 

people of G a u n t , ii. 133 
Joan, C o u n t e s s of , case of , ii- 132, 

note 
F o e , disc iples of , draw a f r ight ful con-

sequence f r o m a sacred doctr ine , 
ii. 39 and note 

F o n t e n a y . batt le of, ii. 254 
F o r c e , of fensive , i. 133 
F o r m o s a , marriage cust9m of , ii. a 

another custom of , ii. 10 
s ingular belief of, ii. 36 

F r a n c e , its capital happily placed, i. 130 
c a u s e of its increase in power, L 328 
populat ion, ii. 23 and note 
law with regard to witnesses , i i . 

160, 161 and note 
and receivers and thieves, ii. 162 
the first race of k i n g s , iL 93 
the second race, ii. 241 
the mayor of the palace, iL 318 



France, the crown transferred to the 
Capets, ii. 261 

Franks, the change in their customs in 
favor of daughters, i. 282 

regal ornaments among the, L 286 
marriages of the kings, i. 286 
when they became of age, i. 287 
their sanguinary temper, L 290 
national assemblies, 1. 290 
their treatment of the subject Ro-

mans, iL 96 
the feudal laws, iL.171 
conquests of the, ii. 174 
taxes paid by the Romans and 

Gauls, iL 184 
an ancient usage, ii. 196 

Fredegonda, regency of, iL 221 
Fredum denned, ii. 199 

in favor of the judge, ii. 201 
a price for his protection, ii. 201 
not levied everywhere, ii. 206 

Freemen, military, service of, ii. 191 
rendered capable of holding fiefs, iL 

252 
Free nations, their characteristics, i. 315 
Free ports, where to be established, L 

3 2 3 
Freedmen and eunuchs, i. 249 
French, the, why often driven out of 

Italy, 1. 141 
origin and revolutions of the civil 

laws among them, ii. 92 
Frisians, a law of the, ii. 196 
Frugality sometimes mistaken for ava-

rice, i. 21 
Funerals, expensive, to be discouraged, 

ii. 51 

Gabinian law, the, i. 400 
its provisions, i. 401 

Gage, Thomas, on the Spaniards in the 
West Indies, ii. 5 

Gallantry, spirit of, little known to the 
ancients, ii. 120 

Ganges, sanctifying the virtue of the 
waters of the, ii. 36 

Gaul invaded by German nations, ii. 174 
the Romans there not reduced to 

slavery, ii. 178 
Gaul, South, independent of the Visi-

goths, ii. 100 and note 
Gaurs, laws of the, ii. 43 
Gelon, King of Syracuse,_ his treaty with 

the Carthaginians, i. 137 
Geneva, admirable law of, i. 32s 
Genoa, Bank of St. George at, i. 13 

act of indemnity, i. 139 
Germans, the different character of their 

laws, ii. 92 
single combat among them, ii. 109 
Csesar's account of them, iL 172 
account of Tacitus, i. s6i, 163, 281, 

283. 3*7! ii- 1 1 8 

Globe, depopulation of the; 11. 11 
means to remedy the, ii. 24 

Gold Coast, not visited by the Cartha-
ginians, i. 351 

Gold and silver, quantity of, i. 377 
relative to scarcity, 1. 380 

Good subjects not necessarily good men, 
i. 24 

Gothic government the best species of 
constitution, 1. 163 

Goths in Spain, their laws regarding 
slaves, i. 243 

See also Visigoths 

Government, the kind of, most con-
formable to nature, L 6 

difference between the nature and 
principle of, i. 19 

domestic, i. 300 
Governments, three species of, i. 8 

See Despotic Government, Monar-
chical Government, Republican 
Government 

Gracchi, the, change the Roman consti-
tution, L 172 

Grand Seignior, why held by the cadis 
not 9Dliged to keep his word, i. 26 

Grecian kings, commerce of the, i. 344 _ 
Greece, and the number of its inhabi-

tants, ii. 10 
kings of the heroic times of, i. 164 

Greek colonies not molested by Alex-
ander, i. 356 • 

magistrates, embarrassment of the, 

i. 38 
Greeks, reflections on some institutions 

of the, i. 34 
in what cases of service, i. 37 
commerce of the, i. 339 
contrast of the ancient and the mod-

ern, i. 21 
Gregorv I I I , his embassy to Charles 

Martel, ii. 235 
Guardianship, right of, i. 305 
Gundebald, King, of Burgundy, unwise 

law of, ii. 60 
other laws of, ii.p9, 110 

Gymnic art, its relation to military af-
fairs, 1. 117 and note 

its effect on the manners, i. 39, 117 

Hannibal, complaints of the Cartha-
ginians against, i. 22 

his opponents, i. 138 
Hanno, the opponent of Hannibal, L 

1 3 8 r • voyages of, 1. 351, 352 
Harrington, his defective idea of lib-

erty, 1. 162; ii. 170 
Habo, a slave, made Archbishop of 

Rheims, ii. 215 
Helotes, wretched condition of the, L 

241 
Henry I I , of France, unreasonable law 

of, ii. 60 
Henry V I I I , his physicians in danger 

from his law of high treason, i. 193 

Eeers, how condemned by, i. 202 
ospitals destroyed, ii. 23 

laws of his contrary to the laws of 
nature, ii. 59 

Hereditary aristocracy leads to oli-
garchy, i. 112 

High treason, trivial acts treated as, in 
China, i. 100 

nder the 
191 

and und e Roman emperors, i. 

Himilco sent to make a settlement in 
the Cassiterides, i. 354 

Hobbes not correct in his idea of the 
natural state of mankind, i. 4 

Holland, the republic of, L 127 
its commerce, i. 320 
course of exchange, i. 381, note 

Homage of vassals, ii. 265, 266 
Honest men not favored by Cardinal 

Richelieu, i. 24 
Honorary rights of churches, ii. 241 
Honor the spring of monarchical gov-

ernment, i. 24 

Honor, not the principle of a despotic 
one, L 25 

its supreme law, i. 32 
point of, ii. 117 
among the Germans, iL 118 _ 

Hospitality among the Germans, 1. 317 
law of the Burgundians, i. 317 

Hospitals, ii. 25 
Hundreds, establishment of, ii. 191 
Hungarian nobility, conduct of the, to 

the House of Austria, L 115 

Ichthyophagi, the, i. 343 . 
immortality of the soul, the doctrine of 

the, ii. 39 
Immunities, 11. 207 
Incest, ii. 70 
Indians, confidence in the people shown 

in the laws of the, i. 234 
ignorance of the women, i. 296 
their abstinence from flesh not un-

reasonable, ii. 42 
Indies, commerce of the, i. 331 

navigation of the, i. 347 
Roman trade with, i. 359 
Egyptian trade, i. 361 

Individual, property of the, not to suf-
fer for the public good, ii. 73 

Industry, encouragement of, i. 227, 274 
Informers, honors paid to, under Ti-

berius, their ill effect, i. 114 and 
note 

Inhabitants, laws in relation to the num-
ber of, i. 402 

Inheritance, custom of despotic govern-
ments, i. 59 

French law of, ii. 267 
Inquisition, the, insupportable under 

all governments, ii. 67 
had its origin in the laws of the 

Visigoths, ii. 93 
Inquisitors, a Jew's remonstrance with 

the, ii. 54 
Interest and usury confounded, 1. 364 

interest, how lowered, i. 378 
lending on, i. 396 
various rates of, among the Ro-

mans, i. 397-400 
Irish linen manufacture, the, 1. 227 
Iroquois, law of nations among the, i. 5 
Isaac Angelus, his clemency a mistake, 

i. 93 
Islanders, fondness of, for liberty, 1. 273 
Italian republics, no real liberty in, i. 

'J2- 'S3 

Italy, bad laws in some parts of, 1. 393 

James I , of Aragon, sumptuary laws of, 
L 09 

Japan, insufficiency of the laws of the, 
L 85 

their cruelty, i. 86 
their execution hindered thereby, 1. 

87 
indecency of their punishments, 1.195 
the laws repose no confidence in the 

people, i. 233 
the Christian religion, why so odious 

there, :>. 56 
axartes, course of the, changed, 1. 335 
ealousy, two Kinds of, i. 259 
enghiz Khan, his contempt for 

mosques, ii. 46 

Jesuits, their rule in Paraguay, 1. 35 _ 
ew, a, his remonstrance with the in-

quisitors, ii. 54 

Jews, the, under Ahasuerus, i. 28 
superstition of the, ii. 64 
persecution of the, i. 364, 365 and 

note 
invent letters of exchange, i. 365 
banished from Russia, i. 392 

John, King, his tyranny to the Jews, L 
364 

Judge, the prince may be a, in despotic 
countries, but not in monarchies, 
i. 77» 78 

Judges, when they ought to determine 
according to the express letter of 
the law, i. 75 

how chosen at Rome, i. 117 
Judgment, different modes of passing, 

i- 75 
Judicial combats, how the custom 

gained ground, ii. i n 
Judiciary powers, by whom to be ex-

ercised, i. 152 
at Rome, i. 174 

Julian, ill-judged edict of, i. 379 
commendation of, ii. 33 
law, the, its purpose, i. 104, 105, 106 
other laws of the same name, ii. 13 

Jurisdiction, how exercised by the feu-
dal chiefs, ii. 195, 199 

the fredum, ii. 201 
patrimonial, in France, its origin, 

ii. 202 
of the churches, ii. 203 

Jurisdictions, the various, when estab-
lished, ii. 205 

Justice, antecedent to positive law, i. 2 
Justinian abrogates the marriage law of 

Constantine, ii. 18, 20 
his law of divorce, ii. 66 
establishes a new right of succes-

sion, ii. 91 
discovery of his Digest, ii. 149 

King ' s court in France, why no appeal 
from, ii. 129 

vassals, privileges of the, ii. 231 
Kings of the heroic times of Greece, L 

of Rome, their government, i. 166 
their laws cruel, i. 87 

Knights, the Roman, a middle order 
uniting the people to the senate, i. 
178 

Lacedemonians, their public assemblies, 
i- 9 

their laws, i. 34 
obliged to submit to the Macedo-

nians, i. 35. See Sparta 
Land, different ways of dividing the, 

»• 175 
application of the Visigoth laws, 

ji. 176 
Law in general defined, i. í 
Law, civil, defined, i. 6 

among the Tartars and German 
nation, L 281 

Law, politic, defined, i. 6 
this not applicable to the civil law, 

ii. 72 
may become destructive to a state, 

ii. 78 
Law, proceedings at, how they became 

secret, ii. 138 
Law, Mr., a promoter of arbitrary 

power, j. 17 
Laws, definition of, L 1 



L a w s , their r e l a t i o n t o d i f ferent beings, 
i. 1 

posit ive, i. £ \ 
of nations, 1. j 
civil , L 6, 71 
criminal , j. 73 
in relat ion to m a n n e r s a n d customs, 

L 304 
their ef fect o n n a t i o n a l character , L 

307 
should be c o n c i s e , i i . 165 
ought not to b e s u b t l e , ii. 166 
should not be n e e d l e s s l y altered, ii. 

166 
useless l a w s , ii. 168 
bad method of g i v i n g , ii. 169 
idea of u n i f o r m i t y , ii. 169 
apparently c o n t r a d i c t o r y , ii. 75 
d iv ine a n d h u m a n , i i . 58 
fall into d i s u s e f o r w a n t of wr i t ing , 

ii. 104 
c u s t o m s t a k e t h e i r p l a c e , ii. 104 
of n o m a d i c n a t i o n s , i. 276 
their pol i t ica l s t a t e , i. 277 
the sacred, at R o m e , i. 169 

L e g a l , duels , reasons f o r , ii. n o 
used in case of d e b t , ii. 116 
how m a n a g e d , i i . 117, 119 
code of laws, iL 120 
establ ished ru les , iL 121 
b o u n d s p r e s c r i b e d t o t h e custom, 

ii. 122 

combat of o n e of t h e parties of a 
witness , ii. 124 

combat of one of t h e parties and 
one of the l o r d s p e e r s , ii. 125 

L e g i s l a t i v e b o d y s h o u l d assemble fre-
q u e n t l y , i. 156 

its p o w e r s , i. 157 
power at R o m e , i. 172 

L e g i s l a t o r , sp ir i t of a , i i . 156 

laws a p p a r e n t l y c o n t r a r y to his 
v iews, iL 157 

laws rea l lv so , i i . 157 
fancies o f i m a g i n a r y legis lators, iL 

170 
L e n d i n g b y c o n t r a c t , t. 397 
L e p r o s y , l a w s in r e l a t i o n to, i. 229 
L e u d e s , or v a s s a l s , i i . 190 
L e v i t a , B e n e d i c t a , c e n s u r e d , ii. 101 
L i b a n i u s o n a law of t h e A t h e n i a n s , L 9 
L i b e l l e r s a n d p o e t s , c a p i t a l p u n i s h m e n t 

d e n o u n c e d a g a i n s t , i. 87 
L i b e r t y , d i f ferent s i g n i f i c a t i o n s of the 

word, i. 149 
in what it c o n s i s t s , i. 150 
h o w w e a k e n e d in m o n a r c h i e s , L 201 

L i d u s , what , ii. 95 
* • s, law ö l I 

i. 242 
L o m b a r d s . the , c o n c e r n i n g slaves. 

L o u i s X I I I , anecdote of, L 78 
consents to the slavery of the ne-

gToes in the hope of their conver-
sion, L 238 

L o u i s X I V , g r a n d e u r of F r a n c e under, 
i. 132 

g i v e s r e w a r d s for large famil ies , ii. 
24 

L o v e of c o u n t r y pecul iar to democra-
cies, i. 34 

in Crete , i. 116 
L u c c a , brief t e n u r e of office at, L 15 
L u x u r y , in p r o p o r t i o n to the inequality 

of fortunes, i. 94 
in t o w n s , i. 95 and note 

the R o m a n l a w a l s o keeps its 
g r o u n d , ii. 100 

L o n g robe, d i g n i t y of the , in F r a n c e , L 

^ t, su f f rage b y , i. 11 

uis the D e b o n n a i r e . h i s treatment 
of the S a x o n s , i. 136 

his barbar i ty t o h i s nephew, iL 247 
his w e a k n e s s r e g a r d i n g his family , 

ii. 248 
alienates the c r o w n d e m e s n e s , ii. 249 

L o u i s , St . , his e x c e s s of zeal as a law-
giver , L 18s, n o t e 

abol ishes j u d i c i a l c o m b a t s , » . 133 
his inst i tut ions f a l l i n t o obl iv ion, ii. 

143 

in China , its fatal e f fects , i. 99 
R o m a n laws against , i. 106 

L y c i a n republ ic , the, i. 128 
L y c u r g u s , r e m a r k s o n the laws of , i. 34, 

Mr?' P e n n compared with him, i. 35 
his senators , i. 48, note 

L y d i a n s , the, c o n q u e r e d by C y r u s , L 
141 

L y s a n d e r , anecdote of , i. 84 

M a c h i a v e l on the loss of l iberty of Flor-
ence , i. 76 

r e m a r k on, ii. 170 
M a c h i n e r y , to a b r i d g e labor not a lways 

useful , ii. 9 
M a g i c , c h a r g e of, i. 187 
Magistrate , a s ingle, only suited to a 

despot ic m o n a r c h y , 1. 80 
M a h o m m e d a n s , the facil ity of their con-

quests expla ined, i. 217 
M a h o m e t , his prohibi t ion of wine , i. 228 

his direct ion as to wives, L 259 
the son of Mir iveis , i. 27 

M a l a c c a , fury of the people of , ii. 38 
Malea , C a p e , d a n g e r of its navigat ion, 

i- 340 

M a l e s and females , n u m b e r of , in differ-
ent countr ies , ii. 7 

M a n as a phys ica l and as an inte l l igent 
_ b e i n g , 1. 3 
in a state of nature, i. 3 

M a n k i n d , general spirit of, 1. 293 
should be observed by legis lators, 

i. 293 
M a n n e r s a n d c u s t o m s of a nation, natu-

ral m e a n s of c h a n g i n g , i. 298 
m i s t a k e s of some legislators, 1. 300 

M a r c u l f u s , his date, ii. 229 
his formular ies , ii. 230 

M a r r i a g e , ii. 2 
several orders of lawful w i v e s , ii. 3 
fa ther ' s consent to , ii. 5 
the R o m a n laws, ii. 12 
to be regulated by the civi l law, iL 

67 
the Papian law, ii. 68 
m a r r i a g e s between relat ives, ii. 68 
prohibi t ions , ii. 70 
laws at A t h e n s and at Sparta , L 43, 

a t ^ o m e , i. 50 
restrict ions, 1. 91 

Marr ied men, pr iv i leges of , a m o n g the 
R o m a n s , ii. 15 

Marsei l les , a m o u n t of dowries fixed at, 
i. 107, n o t e 

its c o m m e r c e , 1. 319 
r ivalry with C a r t h a g e . L 35s 

M a r s y a s put to death for a dream, L 
193 

M a u r i c e , the emperor , h i s c l e m e n c y a 
mistake , L 93 

M a x i m i n u s , cruelty o f , L 89 
M a y o r s of the palace, iL 218 

their authori ty , ii. 224 
the idea of, der ived f r o m the Ger-

mans, ii. 226 
obtain the c o m m a n d of armies, iL 

. 
their or iginal funct ions, ii. 227 
great off ices a n d fiefs under t h e m . 

11. 229 
seize the throne, ii. 261. S e e F r a n c e 

M e a c o , atrocit ies commit ted at, L 86 
considered a holy city , ii. 37 

M e r c h a n d i s e , taxes on, L 215 
Metals , d i scovery of, i. 278, note 
M e t e m p s y c h o s i s , the doctr ine of, ii. 40 
Metius Suffet ius , punishment of, i. 88 
Mi l i tary not to be joined with civi l em-

ployment , i. 68 
service, three sorts of , iL 193 
double service, i t 193 

Ministers not to sit as j u d g e s in mon-
archies, i. 79 

. . . o f " ' ' « i o n to be honored, ii. 47 
Minori ty , l o n g , a m o n g the R o m a n s , L 

49 
Minos , laws of , L 37 
M i t h n d a t e s . his accusat ion of the Ro-

man proconsuls , L 181 
his riches, i. 356 

M o d e s t y , natural, i. 238 
not to be shocked in punishment , L 

M o n a r c h i c a l g o v e r n m e n t , relat ion of 
laws to the nature of , i. 15 

a deposi tary of the laws necessary , 
u 17 

no great share of probi ty required, 
. t. 20. 23 
its want, how supplied, i. 24 
the principle of m o n a r c h y , i. 25 
laws in relat ion to the principle, L S3 
the e x e c u t i v e power, 1. 54 
corruption of its principle, i. 113 
its d is t inct ive propert ies , i. 120 
h o w it p r o v i d e s for its security, L 

129 
the ancients had n o c lear idea of 

m o n a r c h y , i. 162 
l iberty , how w e a k e n e d , L 201 
spies, 1. 201 
a n o n y m o u s letters, L 202 
manner of g o v e r n i n g , i. 203 
the prince should be easy of access , 

L 204 
his manners , i. 20s 

M o n a r c h y , restoration of , in E n g l a n d , 
i. 20 

Monaster ies , ii. 50 
M o n e y should b e banished f r o m small 

states, i. 37 
its use a proof of c iv i l izat ion. L 277 
laws a m o n g people who k n o w not, 

and others w h o k n o w its use, L 
278 

laws in relat ion to the use of, L 374 
nature of , L 375 
g o o d s o r chatte ls used instead of , 

idea? money, i. 376, 379 
e x c h a n g e . 1. 381 
proceedings of the R o m a n s , I 389 

M o n s o o n s , their use in ancient t imes, 
i- 347 

M o n t e s q u i e u (the author) , s tatements 
of , explained or controverted, L 
5. 8, 10, 16, 17, 20, 25, 27, 29, 32, 
33. 34. 36. 4 ' . 43. 44, 5*. 53. 69. 78, 
85, 127, 142, 151, 184, 205, 235, 236, 

„ 355. 372, 393! 23, 92 
M o r e , b i r T h o m a s , remark on, ii. 170 
M o r t m a i n , lands of f reemen c h a n g e d 

into, ii. 181 
M o s e s , laws of, r e g a r d i n g asylums, ii. 47 
M o v a b l e effects, t i e real riches, L 328 
M u r d e r , composi t ion for , in the ¿ a l i e 

law, ii. 95 
a m o n g other nations, ii. 197 

M u s i c , the manners softened by, i. 39 

N a i r e s , a custom of the, i. 253 
N a t c h e s , despotism of the chief of the . 

Nat ions , ' law of, i. 5, 6 
ef fect of Christ ianity on, ii. 29 
civi l law not appl icable , ii. 76 

N a t u r e , laws of, i. 3 
the c r i m e against , i. 188 
the c h a r g e often a c a l u m n y , L 189 

N a v i g a t i o n , some e f fects of an exten-
sive, 1. 320 

further remarks on, i. 337 
N e g r o e s . See Slavery , N e g r o 
N e r o , impracticable project of , i. 219 
N e w worlds, effect of their d i scovery 

. o n Europe, i. 366 
N o b i l i t y essential to a m o n a r c h y , i. 16 

ready to defend the throne, 1. 115 
should not e n g a g e in c o m m e r c e , L 

327 
the French, ii. 212 

N o r m a n s , ravages of the, ii. 234, 237, 261 

O a t h , effect of an, a m o n g the R o m a n s , 
I. 118 

only r e g a r d e d by a re l ig ious people , 
L 305 

regarded as sacr i legious by the Bur-
gundians , ii. n o 

O b e d i e n c e , d i f ference of, in moderate 
and despotic g o v e r n m e n t s , i. 27 

of the y o u n g to the old, L 48 
O f f e n s i v e force, i. 133 
Of f ice , forced acceptance of, L 67 
Off ices , great c h a n g e s in the ho ld ing of, 

II. 257 
O l d age , reverence of the R o m a n s for . 

11. 15 
O p p i a n law, the, i. 106 

revoked, at the c l a m o r of the wom-
en, 1. 106 

O r c h o m e n u s , c o m m e r c e of , i. 340 141 
Ordea l , or trial bv b o i l i n g water, ¡LIOO 
O r d e r of th ings , laws in relation to the. 

11. 58 
O s t r a c i s m dist inguished f r o m banish-

ment, ii. 75 
h o w it fell into disuse, iL 75 
where used, ii. 158 

O x u s , course of, changed, i. 334 

Palace , m a y o r s of the, iL 217 
usurp the throne, iL 261 

P a p e r m o n e y , i. 374 
Papian laws, the, ii. 68, 89 
Papir ius , the usurer, i. 201 
P a r a g u a y under the Jesuits , L 35 
Par l iament , the F r e n c h , ii. 147 

becomes a fixed body, ii. 148 
Parth ian empire, the, i. 362 



Paternal authority at Rome, L 48 
instance of, L 48, note 
consent to marriage, ii. 5 

Patricians, their privileges under the 
kings of Rome, L 166 

humbled by Servius Tullius, L 166 
P e g u , religion of, ii. 32 
Penal laws respecting religion to be 

avoided, ii. 53 
Penances, ii. 34 
Penn, Mr., a real Lycurgus , i. 35 
People, the sovereign in a democracy, 

i. 9 
well qualified to choose their min-

isters, i. 10 
but not to exercise authority them-

selves, i. 10 
should act only by their representa-

tives, i. 154 
not always prepared for the recep-

tion of the best laws, i. 292 
Pepin, his constitution regarding delays 

of justice, ii. 206 
favors the clergy, ii. 233, 236 
divides his kingdom between his 

sons, ii. 243 
Perfection, philosophic idea of, ii. 19 

Christianity gives force to it, ii. 20 
Perpetuity of fiefs, some consequences 

of the, ii. 262 
Persia, orders of its kings irrevocable, 

L 27 
its vast extent a source of weakness, 

L 130 
an excellent custom in, i. 206 
sophi of, dethroned because he had 

been too sparing of blood, i. 27 
Persians, the, averse to navigation, i. 

341 
a false but useful doctrine of the, 

ii. 40 
Peter the Czar, his mode of dealing 

with petitions, i. 204 
his levy of taxes, i. 209 
his sumptuary laws, i. 298 

Phaleas of Chalcedon, his plan to ren-
der all fortunes equal, i. 44 

Phil ip II , his proscription of the Prince 
of Orange, ii. 168 

Philopoemen obliges the Lacedxmon-
lans to change their institutions, 
i. 35, note 

Phcenicians, commerce of the, i. 336 
circumnavigate Africa, i. 349 

Phylocles reproached for his cruelty, 
i. 84 

Physicians, Roman, law respecting, ii. 
164 

not suitable to modern times, ii. 164 
Pistes, edict of, its purpose, ii. 90 
Plague, the, how regarded by the Turks , 

i- 230 
Plato on music, L 37 

on presents, i. 65 
on public employment, L 69 
o n accusations, i. 80 
o n the gods, ii. 50, 51 
o n suicide, ii. 159 
remark, ii. 170 

Plebeians capable of office at R o m e , L 
10 

their power augmented by Servius 
Tullius, i. 167 

obtain the power of trying the patri-
cians, i. 170 

Plebiscita, L 172 

Pl iny on the navigation of the I n d i e s 
i. 347 . 

Plutarch, his definition of law, i. t 
his opinion of women, i. 102 
on the Cilonian sedition, i. 27» 

Poland, the aristocracy of, i. 11 
the insurrection in, i. 116 
would be better off without com-

merce, i. 329 
Police, regulations of the, ii. 79 
Politeness, its real origin, i. 30 

Roman, associated with arbitrary 
power, ii. 231 

Political liberty in relation to the liberty 
of the subject, i. 183 

Polygamy considered in itself, i. 254 
equality of treatment in case of 

many wives, i. 255 
separation of women from men, L 

255 
Pontificate, the, in despotic govern-

ments, ii. 51 
Pope, anecdote of a, L 18 
Popes, election of the, ii. 240 
Population in relation to the means of 

subsistence, i. 275 
Porcian law, its purport, i. 88 
Pork, unfit food in hot countries, ii. 

4 2 

Portuguese, their discoveries in the 
East, i. 366 

their restrictions on trade continued 
by the Dutch, i. 366 

Poverty , two kinds of, i. 317 
idleness its real cause, it. 24 

Praetors, the Roman, i. 76, 168 
Precepts of the Frank kings, ii. 222 
Presents, Plato on, i. 65 

the Roman law, i. 306 
Price of things, how fixed, i. 378 
Pride the source of politeness, i. 30 
Primogeniture, right of, baneful to an 

aristocracy, 1. 52 
Prince, clemency in the, i. 92 

should not engage in commerce, L 
326 

Problem, 1. 373 
Procopius, his account of the court of 

Justinian ; i. 79 
Product ions of the earth in relation to 

population, ii. 8 
Prohibition of marriage between cou-

sins-german, ii. 70 
Proof by witnesses, ii. 152 
Propagat ion of the species, concern of 

tne legislature in the, ii. 9 
l imitation of the number of children, 

ii. 11 
the Roman laws encourage popula-

tion, ii. 12, 13 
F r e n c h laws, ii. 24 

Proscription, under the triumvirs, i. 108 
Prosecutor, public, not known in early 

t imes, ii. 140 
his advocate, ii. 141 

Prostitution contrary to propagation, 
ii. 2 

Protestant religion, the, most agreeable 
t o a republic, ii. 30 

Publ ic credit, necessary to be supported, 
i. 396 

debts, 1. 394 . 
their inconveniences, i. 394 
payment of, i. 395 _ 
advantages of a sinking fund, i. 39s 
revenues, the, L 207 

Publicans, the, of the Roman empire, 
i. 219 

Publ ius Rutlius, noble conduct of, L 179 
Puffendorf , on the population of France, 

ii. 23 
Punishments, question of their severity 

in different governments, L 81 
under the ancient French laws, L 82 
few punishments necessary where 

the people are virtuous, i. 82 
power of punishments, i. 83 
the Roman laws, L 87, 88 
division of punishments into classes, 

i. 89 
just proportion between punish-

ments and crimes, i. 89, 90 
pecuniary and corporal punishments, 

i. 9' 
law of retaliation, i. 92 
parents punished for the crimes of 

their children, i. 92 
Pyrenees, ancient gold and silver mines, 

354 

Qusestors at Rome, L 168 

Rack, the, not a necessity, L 91 
restrictions on its employment, L 91 

and note 
used in France, but not in England, 

ii. 161 
Ragusa, brief tenure of office at, L 15 
Rear-fiefs, ii. 255, 258 
Rear-vassals, ii. 192 
Receiver and thief, punishment of, ii. 

161 
the French law, ii. 161 
views of the civilians, iL 162 

Recessuinthus, iniquitous law of, ii. 60 
proscribes the Roman law, ii. 100 

R e d Sea, the, of the ancients, i. 349 
not the same as ours. i. 349 

Regal laws of Rome, their cruelty, L 87 
Registers, public, their origin, ii. 152 
Rejection, power of, should belong to 

the people, and not the power of 
resolving, 1. 15s 

Rel igion, its influence on despotic gov-
ernments, i. 59 

the laws in relation to, ii. 27 
the Christian and the Mohammedan, 

what governments most agreeable 
to, ii. 29 

laws of perfection, iL 32 
moral laws, ii. 32 
its influence on civil laws, iL 35 
its support to the state, ii. 36 
immortality of the soul, ii. 39 
should not inspire aversion t o any-

thing but vice, ii. 41 
local laws, ii. 42 
external polity, ii. 43 
religious sentiments, iL 43 
the pontificate, ii. 51 

toleration, ii. 51 
nging a refi 

penal laws, ii. 53 
changing a religion, iL $2 

Republican government, confederate 
republics, L 128 

too severe in punishing high trea-
son, i. 1 9 7 

suspension of liberty, i. 199 
laws favorable to the liberty of the 

subject, L 199 
cruelty to debtors, L 200 

Republics, Greek, two sorts of, L 46 
Repudiation, i. 260 

later legislation, i. 306 
Rescripts of the Roman emperors, iL i6e 
Retaliation, law of, i. 92 

among the Arabs, and the Germans, 
ii. 37 

Rhodes, law of, respecting debtors, L 

Marquis of, proposes to open the 
Pyrenean mines, i. 354 

Richelieu, Cardinal, on honest men, L24 
his advice to kings, i. 55 
requires too much for them and 

their ministers, i. 56 
regards an offence against himself 

as high treason, L 191 
on complaints against ministers, iL 

165 
Ripuarian Franks preserve their own 

customs, ii. 92 
simplicity of their laws, ii. 93 

Robbery. See Theft 
Roman law, how lost in some countries 

and preserved in others, ii. 96 
keeps its ground in the demesne of 

the Lombards, ii. 100 
how lost in Spain, ii. 101 
why it fell into disuse, ii. 115 
its revival, ii. 149 

Romans, the, their views of maritime 
affairs and of commerce, i. 357 

their proceedings with respect to 
money, L 389 

change the value of their specie, L 
39° 

proceedings in the time of the em-
perors, 1. 391 

usury, i. » 6 
marriage laws, ii. 13, 15 
laws of succession, ii. 81 
not in a state of servitude among 

the conquerors of Gaul, ii. 177 
Rome, one principal cause of her fall, 

1. 9 
division of the people by Servius 

Tull ius, i. 10 
the senate, i. 12, 13 
project of Sylla, u 20 
paternal authority, i. 49 and note 
its state as an aristocratic republic, 

L 51 
the tribunes, i. 5s 
set form of actions at, L 76 
the kings, i. 166 
new distribution of power on their 

fall, i. 168 
government of the provinces, 1. 180 

penal laws, ii. 53 government of the k ings of, i. 165 
propagation of religion, ii. 157 _ Romulus, his laws regarding children, 
its laws cannot regulate the civil ii. 21 

law. ii. 6s, 66. 67, 68 
Representatives of the people, 1. 153 
Republican government divided^ into 

democratic and aristocratic, L 8 
education in a, i. 33 
iis distinctive properties, i. 120 
how it provides for its safety, i. 125 

Roricon, his works, ii. 175 and note 
Rotharis, his law concerning lepers, L 

229 
increase the compositions for 

wounds, ii. 197 
Russian government, its endeavors to 

temper its arbitrary power, L 59 



Sabbaco, history of, ii. 30 
Sacrilege, impolicy of pu n i s hme n t s for, 

1. 185 

instance of misguided zeal , i. 185 
Sailors, civil obl igat ions a m o n g , ii. 80 
Salians, the, simplicity of their laws, ii. 

.93 
do not tolerate c o r p o r a l punish-

ments, ii. 94 
difference between t h e m and the 

laws of the V i s i g o t h s and Bur-
gundians, ii. 95 

and the Ripuarian F r a n k s , ii. 106, 
107 

Salic law. its purpose, i. 281, 282 
Salic lands, not fiefs, 1. 285 

laws, different from those of other 
barbarians, ii. 106, 108 

why they fell into d isuse , ii. 116 
Salt used in A b y s s i n i a as m o n e y , i. 374, 

note 
Sammites, their origin, i. 108 

excellent custom of the, i. 107 
Sardinia, conduct of the Carthaginians, 

i. 273 
Satisfaction, refusal of, ii. 198 and note 
Savage and barbarous nat ions, differ-

ence between, i. 276 
Savages, natural t imidity of , i . 4 
Saxons, their treatment by Charle-

magne, and by L o u i s the Debon-
naire, i. 136 

Seamen, little esteemed b y the Romans, 

3 5 7 , -
Seaport towns, populousness of, 11. 8 
Second race of French k i n g s , ii. 241 

confusion of the roya l ty and mayor-
alty, ii. 241 

election of the k ings , ii. 243 
their humiliation, its principal cause, 

their 2fall , ¡L 261 
Seignior, Grand. See S u l t a n _ 
Seleucus Nicator , project of , i. 335 
Semiramis, treasures of , i. 334 
Senate, power of the, at A t h e n s , i. 13 

at Rome, i. 13, 14 
elected for life, i. 48 
its spirit, i. 8/ 
at Carthage, 1. 177 

Servitude, domestic, 1. 251 

political, _i. 264 
Servitudes, ii. 177 
Servius Tul l ius, his d iv is ion of the peo-

ple, i. 11 
alters the consti tut ion of Rome, i. 

his land laws, ii. 82 
Sexes, difference of, leads mankind to 

associate, i. 4 
inequality in various cl imates, t. 255 
Sextil ius keeps possess ion of Fadia s 

estate, under the V o c o n i a n law, 
ii. 88 

Sextus Peduccus, liberal c o n d u c t of, ii. 
88 

Shah Nadir, his conquest of the Mogul , 
i. 148 

Shipping of the ancients, i . 337 
Siamese, their idea of happiness , i._ 225 
Silanus, his marriage to h i s sister, i. 44 
Silver, its proportionate v a l u e to cop-

per, i. 378 . 
Sinking fund, advantages of , 1. 395 
Sixtus Ouintus desired t o revive the 

public accusation of adultery, i. 104 

Slavery, most tolerable in despotic 
countries, i. 235 

origin of the right of slavery among 
the Roman civilians, i. 236 

other origins, i. 237, 239 
negro slaves, i. 238 
true origin of the right, i. 238 
useless in Europe, i. 240 
several kinds of slavery, i. 241 
regulations and abuses, i. 241 
danger from the multitude of slaves, 

armed slaves, i. 243 
precautions used in moderate gov-

ernments, i. 244 
practice of the Romans, i. 245 
regulations between masters and 

slaves, i. 246 
enfranchisements, i. 247 
domestic slavery independently of 

polygamy, i. 258 
negro question of its lawfulness, L 
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arguments for the practice, i. 239 
Slaves, enfranchisement of, i. 247 

enfranchised to accuse their masters, 
i. 196 

war of the, one of its causes, i. 179 
Sobriety, laws relating to, i. 228 
Sociable temper, effect of a, i. 295 
Soil, nature of the, its relation to the 

laws. i. 271 
Soldiers, Roman, their privileges, ii. 19 
Solomon, the fleets of, 1. 336 

their tedious voyage, i. 337 
Solon, his division of the people, 1. n , 

45. note 
his amendment of the suffrage, i. 12 

his rules for the Court of Areopagus, 

his law for the debtors, i. 200 
Soul, immortality of the, the doctrine 

falsely understood, ii. 39 
South ana north, difference of their 

wants, i. 332 
Southern nations, contradiction in the 

tempers of some, i. 224 
Spain, riches of, in ancient times, i. 

riches drawn from America, i. 369 
Spaniards, their character, i. 296 

their argument for enslaving the 
Indians, i. 238 

not really enriched by discovery of 
the New World, i. 372. 373 

their conduct in the West Indies, 

and Chinese, character of the, i. 296 
Spanish monarchy, particular case of 

the, i. 121 
barbarous law of the, i. 324 

Sparta, the public assemblies of, i. 9 
laws of, 1. 34 
abrogated by Philopoemen, i. 35, 

note 
marriage law at, i. 43 
a strange law, 1. 82 

Speeches, indiscreet, punishment of, i. 
193 

State inquisitors at Venice , i. 14, 52, 

o • I 5 , • 1 5 3 , t 
Stoics, sect of the, 11. 33 
Subordination of the citizen to the mag-

istrate, i. 48 
Subsidies. See T a x e s 

Substitution, the Roman and the French 
law of, ii. 159 . 

Successions, orig.11 and revolutions 0» 
the Roman laws on, ii. 81, 91 

female succession in France, ii. 364 
Suffrage, two kinds of, i. n 

open suffrage preferred, i. 12 
often given for money, i. la 

Suic ide said to be the consequence of a 
distemper, in England, i. 231 
ancient laws against, ii. 159 

Sultan, why held not bound by his 
word, i. 26 

his claim on inheritance, i. 60 
cruelty in the administration of jus-

tice, i. 82 
Sumptuary laws in a democracy, u 96 

in an aristocracy, i. 97 
in a monarchy, i. 07, 98 
in what cases useful there, i. 99 
among the Romans, i. 104 

Superstition, power of, i. 279 
luxury of, ii. 50 

Sweden, sumptuary laws of, i. 99 
their object, i. 99 

Sy l la , project of restoring Roman liberty 
ascribed to, i. 20 

makes the Cornelian laws, i. 88 
Syracuse, its corruption and misery, i. 

i n , 112 
ostracism at, ii. 158 

Syrian kings, commerce of the, i. 345 

Tacitus, on the manners of the Ger-
mans, i. 161, 163, 281, 284, 316; ii. 
n o , 118 

Tarquin, rule of, i. 167 
Tartars, effect of their conquests, i. 268 

their servitude, i. 267, 279 
law of nations among them, i. 280 
civil law, i. 281 
strange laws of the, ii. 35 

T a x e s in various governments, i. 207, 
208, 209, 210 

on land, i. 210 
on merchandise, i. 211 
a bad impost, i. 212 
ought to be light, i. 213 
relation between the weight of taxes 

and liberty, i. 214 
increase of taxes, i. 214, 215 
oppressive taxes of the Greek em-

perors, i. 217 
exemptives, i. 218 
question of levying taxes, i. 219 
none levied on the lands of the bar-

barians in Gaul, ii. 181 
transient tax on the Romans there, 

ii. 181 
taxes paid by the Romans and Gauls 

in the monarchy of the Franks, 
ii. 184 

Temples, ii. 46 
become sanctuaries, ii. 47 

Testament. See Will 
Thebans, their horrible device to soften 

the manners of their youth, i 39 
Theft , various laws against, ii. 162 

the law of the Twelve Tables, ii. 164 
Theobald, K i n g of the Franks, his 

weakness, ii. 227 
Theodoric, K i n g of Italy, his spirit and 

policy, ii. 179 
Theodosian code, the, its nature, ii. 19 
Theophilus, anecdote of, i. 326 
Theophrastus on music, i. 37, 38 

Thoughts, punishment, i. 193 
Tiberius, tyrannical proceedings of, i. 

105 

Tithes, establishment of, ii. 237 
Toleration in point of religion, ii. 51 
Tournaments, ii. 120 
Trade. See Commerce 
Treasure, the king's, ii. 174 
Trials. See Judgment Ordeal 
Tribunals change of, on the revival of 

the Roman law, ii. 149 
Tribunes, the preservers of the Roman 

republic, i. 55 
Tribute, exemptions from, in China, 1. 

216 
Triumvirs, the Roman, their barbarous 

proscriptions, i. 198 
Troops, augmentation of, in Europe, 

its evil effects, i. 217 
Truth in conversation not valued for its 

own sake, i. 30 
Turkey, lawsuits speedily decided in, i. 

danger of a litigious disposition in, 
i . 74 

Tutelage. See Guardianship 
Twelve Tables, law as to capital cases, 

i. 176 
as to succession, ii. 81 
as to heirship, ii. 82 
as to thieves, ii. 164 

Tyranny , i. 293 
Tyre , commerce of, i. 318 

its settlements, i. 335 

Usury forbidden by the laws of Ma-
homet, i. 396 

maritime, i. 396 
among the Romans, i. 396 

Valerian law, its purport, i. 83 
Valette, the D u k e de la. trial of, i. 

78 
Vamba. a king of the Visigoths, 11. 101 

and note 
Vanity and pride of nations, i. 295 
Vassalage, the origin of, ii. 172 
Vassals, variously named in the bar-

barian laws, ii. 190 
privileges of the king, ii. 230 

Venetians, their parsimony, i. 97 
their trade with the East, i. 366 

Venice, state inquisitors, i. 14, 52, 152, 

wisdom of its government, i. 49, note 
its laws against hereditary aristoc-

racy, i. 112, note 
different tribunals, i. 153 

Verres, corrupt conduct of, ii. 87 
Vessels, build and burden of, i. 338 
Vestal virgins, privileges granted to the, 

ii. 18 
Vil lanage, taxes on people in a state 

of, i. 208 
Villeins allowed to use only the bastos 

in legal duels, ii. 118 
Vines in Gaul, why rooted up by D o -

mitain. i. 359 
Virginia, tragedy of, i. 80, 171 
Virtue essential in a popular state, L 

20. 21 
the principles of a monarchical gov-

ernment. i. 23 
political and private, distinguished, 

i. 23 
in a political state, i. 39 



Visigoths, regulat ion of the, in favor of 
commerce, i. 363 

law on adultery, ii. 76 
their laws new-moulded by the 

clergy, ii. 93 
r idiculous law against the Jews, ii. 
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Voconian law, its provisions, ii. 62, 86 

how evaded, ii. 87 
falls into disuse, ii. 90 

Volga , mistake of the ancients regard-
ing the, i. 346 

Voltaire, remark on a nobility by, i. 16, 
note 

on honors and distinctions, i. 25, 
note 

on Alc ibiades , i. 42 
on Montesquieu 's public employ-

ment, i. 69 

War, not the natural state of mankind, 
4 

commences w h e n men congregate in 
society, i. 5 

the right t o w a g e war, i. 133 
Warnacharius, m a y o r of the palace, ii. 

219 
his death, ii. 224 

Water, the c o m m o n drink of the Arabs, 
i. 228 

Wealth, fictitious and representative, i. 
370 

Wil l , power of m a k i n g a, ii. 83 
how made at Rome, ii. 84 

Wine, use of, w h y forbidden by Ma-
homet, i. 228 

Witchcraft , c h a r g e s of, i. 188 

Witnesses, different usage regarding, in 
England and in France, ii. 161 

in legal duels, ii. 124 
p r o o f by, ii. 152 

Wives , plurality of, i. 252 
several orders of lawful, ii. 3 

Women, their estate in different gov-
ernments, i. 102 

the domestic tribunal among the 
Romans, i. 103 

guardianship, i. 105 
punishments for incontinence, i. 105 
dowries and nuptial advantages, i. 

105 
female administration, i. 108 
in hot and in temperate climates, 

difference of their state, i. 251 
their manners preserved by confine-

ment in Turkey, i. 257 
their depravity in Africa, i. 257 
succession of, under the Roman 

laws, ii. 8s, 89 
not allowed the wager of battle, ii. 

123 
Worship, external, its influence on re-

ligion, ii. 46 
its magnificence, ii. 46 
its purity, ii. 47 

Writ ing, laws fall into disuse from want 
of writing, ii. 104 

Xenophon, lucrative arts contemned by, 
as unworthy of a free man, i. 38 

his Banquet quoted, i. 109 

Zozimus, his account of the court of 
Arcadins, i. 79 
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C O P Y R I G H T , 1900, 

3 Y T H E C O L O N I A L P R E S S . 

S P E C I A L I N T R O D U C T I O N 

WA L T E R B A G E H O T was born at Langport, Somer-
setshire, February 3, 1826, and died March 24, 1877. 
His father was the managing director of Stuckey's 

Banking Company; his mother was Miss Stuckey, a woman of 
brilliant parts. At University College, London, he received 
the bachelor's degree in 1846, with a mathematical scholarship; 
and the Master's degree in 1848, with the gold medal in Moral 
Philosophy. After studying law in the chambers of Mr. Jus-
tice Quain and Vice-Chancellor Sir Charles Hall, he went to 
France before the coup d'état in 1851. His letters to the 
Inquirer at this time created an exasperated interest, due 
to an original and cynical point of view opposed to that gen-
erally held by the public. In 1858 he married the daughter of 
Mr. James Wilson, then editor of the Economist, which 
proved the beginning of nineteen years of a happy married 
life. The death of Mr. Wilson, two years later, placed Walter 
Bagehot in the editorial chair of the Economist, where he 
continued to his death. His uncle, Mr. Vincent Stuckey, once 
connected with the Treasury, and also private secretary to Mr. 
Huskisson, early stimulated the ability of his nephew for prac-
tical finance; but, of course, the greatest influence of this kind 
came from his position as editor of the most important financial 
journal of the world. In this latter work he was brought into 
close intimacy with the ruling politicians of the day, and with 
the great commercial interests of Great Britain. 

In Walter Bagehot was found the unusual combination of 
logical accuracy with practical common-sense which so pre-
eminently characterized Adam Smith, and which made the 
former almost the equal in power and economic insight of the fa-
mous Scotchman. The evolutionary studies of Darwin and Wal-
lace, moreover, led him to co-ordinate the results of science not 
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only with economics but with the study of government. In-
deed, there is much in the brilliant generalizations of Bagehot 
which recalls the work of Sir Henry Maine in jurisprudence. 
In some important points the two men were much alike; each 
had a wide range of vision, and each had an honest respect for 
facts. Bagehot, however, was led into a more active and prac-
tical life, while his qualities also fitted him for the study of 
theory and the principles underlying the modern complex 
political and economic system. He also resembled Sir Henry 
Maine in the nicety and justice of his historical sense. Few 
men have equalled him in the power to grasp at the essentials 
and to avoid the hindering details of institutions. With 
Bagehot it was more than training; it was an inspiration. 

A sound mind in a sound body, overflowing with super-
abundant spirits, distinctly powerful and original, buoyant, 
vivacious, swift, he finely illustrated in a way his own evolu-
tionary doctrine. With a deep substratum of English con-
servatism and practical sense, powerfully affected by the 
English cake of custom," yet in his originality, his imagina-
tion, his dash, and intellectual fertility, he had the tendency to 
variation which modified elemental qualities and produced a 
very unusual type of the Anglo-Saxon. Steeped early in life in 
theology, philosophy, and poetry, he was yet held in bv his 
English good judgment, his ability to see both sides of a matter, 
and by a practical knowledge of men and of the actual world of 
business This sympathy, as Mr. Hutton expresses it, " with 
the works of high imagination, and his clear insight into that 
busy life which does not and cannot take note of works of 
high imagmation, and which would not do the work it does if 
it could, was the secret of his great power as an economist. 
This was apparent in other and small wavs, as when he was 
drawn by his liking for the discourse of Crabb Robinson to go 
to his breakfasts where absent-mindedness of the host led to 
much omission of the elements of the meal, but which Bagehot 
characteristically m e t by breakfasting before he started out. 
A reserved man he was, yet with a saving grace of humor. 
Slavery in early communities is almost justified by his remark-
that the patriarchs Abraham, Isaac, and Jacob could not have 
had the steady calm which marks them, if they had themselves 
been teased and hurried about their flocks and herds." These, 
according to Bagehot, should be tended by slaves. It was his 

imagination which not only leavened his interpretation of eco-
nomic life, but also penetrated his superb style. 

There was nothing fragile about his mental operations. His 
robust courage made it easy for him to rub the English con-
sciousness the wrong way in his audacious letters defending 
Louis Napoleon's coup d'etat, as well as to pillory English 
denseness by saying " in real sound stupidity, the English peo-
ple are unrivalled: you'll hear more wit and better wit in an 
Irish street row than would keep Westminster Hall in humor 
for five weeks." 

A certain freedom from sentiment, which kept him from 
sympathy with the "struggle for existence,"was, while a defect, 
also a source of his power in the search for truth. He could 
not have done Toynbee's work; but the Toynbee type could not 
have done Bagehot's work. The quality of mind which 
brought him into close contact with Arthur Hugh Clough, was 
the realization of the difficulty of finding the truth. In Clough's 
" ruinous force of the will " to persuade us of illusions which 
please us, Mr. Hutton finds that which might almost be taken 
as the motto of " Physics and Politics." Holding that, under 
the impulse of earlier ages, men are too much disposed to dan-
gerous energy, in this book he has tried to show how, in our 
complex modern existence, discussion, which will point out 
difficulties, will restrain the excess of practical activity. He 
seems to have had the present hour in view when he opposes 
expansion, on the principle that the practical energy of our 
Western peoples " is far in advance of the knowledge that 
would enable them to turn that energy to good account." By 
suspending action until judgment was more matured, he hoped 
that the calibre of the English mind, conscience, and taste 
would be generally raised. The brilliant applications of science 
to politics in this book, together with his " English Constitu-
tion," made the chief foundations of Bagehot's reputation. 

His "Lombard Street," and his "Postulates of Political 
Economy," brilliant though they may be, as hints of what he 
might have done in Economics, are detatched studies, far re-
moved from the systematic character of his political writing. 

The scope of his intellectual activity may be seen in the 
following list of his writings: 

" Letters on the Coup d'Etat of 1851," written to the In-



quirer, reprinted in the first volume of " Literary Studies " ; 
" Parliamentary Reform," reprinted from the National Review, 
1858; " History of the Unreformed Parliament," from the 
National Review; "Estimates of Some Englishmen and Scotch-
men," 1858, reprinted from Prospective and the National Re-
view—long out of print; articles in London Economist, 1860-
1877; " The English Constitution," 1867; " International Coin-
age," 1869; " Physics and Politics," 1872; " Lombard Street, a 
Description of the Money Market," 1873; " Postulates of Po-
litical Economy," and other articles from the Fortnightly Re-
view, 1876—see " Economic Studies " ; " On the Depreciation 
of Silver," 1877; and the three following, all edited by R. H. 
Hutton: " Literary Studies," two volumes, 1879; " Economic 
Studies," 1880; "Biographical Studies," 1881. 
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P H Y S I C S A N D P O L I T I C S 

C H A P T E R I 

T H E P R E L I M I N A R Y A G E 

P a r t I 

ON E peculiarity of this age is the sudden acquisition of 
much physical knowledge. There is scarcely a de-
partment of science or art which is the same, or at all 

the same, as it was fifty years ago. A new world of inventions 
—of railways and of telegraphs—has grown up around us 
which we cannot help seeing; a new world of ideas is in the 
air and affects us, though we do not see it. A full estimate 
of these effects would require a great book, and I am sure I 
could not write it; but I think I may usefully, in a few papers, 
show how, upon one or two great points, the new ideas are 
modifying two old sciences—politics and political economy. 
Even upon these points my ideas must be incomplete, for the 
subject is novel; but. at any rate, I may suggest some conclu-
sions, and so show what is requisite even if I do not supply it. 

If we wanted to describe one of the most marked results, 
perhaps the most marked result, of late thought, we should 
say that by it everything is made " an antiquity." When, in 
former times, our ancestors thought of an antiquarian, they 
described him as occupied with coins, and medals, and Druids' 
stones; these were then the characteristic records of the de-
cipherable past, and it was with these that decipherers busied 
themselves. But now there are other relics; indeed, all matter 
is become such. Science tries to find in each bit of earth the 
record of the causes which made it precisely what it is; those 
forces have left their trace, she knows, as much as the tact and 
hand of the artist left their mark on a classical gem. It would 
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be tedious (and it is not in my way) to reckon up the ingenious 
questionings by which geology has made part of the earth, at 
least, tell part of its tale; and the answers would have been 
meaningless if physiology and conchology and a hundred 
similar sciences had not brought their aid. Such subsidiary 
sciences are to the decipherer of the present day what old lan-
guages were to the antiquary of other days; they construe for 
him the words which he discovers, they give a richness and a 
truth-like complexity to the picture which he paints, even in 
cases where the particular detail they tell is not much. But 
what here concerns me is that man himself has, to the eye of 
science, become " an antiquity." She tries to read, is begin-
ning to read, knows she ought to read, in the frame of each man 
the result of a whole history of all his life, of what he is and 
what makes him so,—of all his forefathers, of what they were 
and of what made them so. Each nerve has a sort of memory 
of its past life, is trained or not trained, dulled or quickened, 
as the case may be; each feature is shaped and characterized, 
or left loose and meaningless, as may happen; each hand is 
marked with its trade and life, subdued to what it works in ;— 
if we could but see it. 

It m a y be answered that in this there is nothing new; that 
we a lways knew how much a man's past modified a man's 
future; that we all knew how much a man is apt to be like his 
ancestors; that the existence of national character is the 
greatest commonplace in the world; that when a philosopher 
cannot account for anything in any other manner, he boldly 
ascribes it to an occult quality in some race. But what physi-
cal science does is, not to discover the hereditary element, but 
to render it distinct,—to give us an accurate conception of 
what we may expect, and a good account of the evidence by 
which w e are led to expect it. Let us see what that science 
teaches o n the subject; and, as far as may be, I will give it in 
the words of those who have made it a professional study, both 
that I m a y be more sure to state it rightly and vividly, and 
because—as I am about to apply these principles to subjects 
which are my own pursuit—I would rather have it quite clear 
that I have not made my premises to suit my own conclusions, 

ist, then, as respects the individual, we learn as follows: 
" E v e n while the cerebral hemispheres are entire, and in 

full possession of their powers, the brain gives rise to actions 
which are as completely reflex as those of the spinal cord. 

" When the eyelids wink at a flash of light, or a threatened 
blow, a reflex action takes place, in which the afferent nerves 
are the optic, the efferent, the facial. When a bad smell causes 
a grimace, there is a reflex action through the same motor 
nerve, while the olfactory nerves constitute the afferent chan-
nels. In these cases, therefore, reflex action must be effected 
through the brain, all the nerves involved being cerebral. 

" When the whole body starts at a loud noise, the afferent 
auditory nerve gives rise to an impulse which passes to the 
medulla oblongata, and thence affects the great majority of 
the motor nerves of the body. 

" It may be said that these are mere mechanical actions, 
and have nothing to do with the acts which we associate with 
intelligence. But let us consider what takes place in such an 
act as reading aloud. In this case, the whole attention of the 
mind is, or ought to be, bent upon the subject-matter of the 
book; while a multitude of most delicate muscular actions are 
going on, of which the reader is not in the slightest degree 
aware. Thus the book is held in the hand, at the right dis-
tance from the eyes; the eyes are moved, from side to side, 
over the lines, and up and down the pages. Further, the most 
delicately adjusted and rapid movements of the muscles of the 
lips, tongue, and throat, of laryngeal and respiratory muscles, 
are involved in the production of speech. Perhaps the reader 
is standing up and accompanying the lecture with appropriate 
gestures. And yet every one of these muscular acts may be 
performed with utter unconsciousness, on his part, of anything 
but the sense of the words in the book. In other words, they 
are reflex acts. 

" The reflex actions proper to the spinal cord itself are 
natural, and are involved in the structure of the cord and the 
properties of its constituents. By the help of the brain we 
may acquire an affinity of artificial reflex actions. That is to 
say, an action may require all our attention and all our volition 
for its first, or second, or third performance, but by frequent 
repetition it becomes, in a manner, part of our organization, 
and is performed without volition, or even consciousness. 

" As everyone knows, it takes a soldier a very long time to 



learn his drill—to put himself, for instance, into the attitude 
of ' attention' at the instant the word of command is heard. 
But, after a time, the sound of the word gives rise to the act, 
whether the soldier be thinking of it or not. There is a story, 
which is credible enough, though it may not be true, of a prac-
tical joker, who, seeing a discharged veteran carrying home 
his dinner, suddenly called out ' Attention!' whereupon the 
man instantly brought his hands down, and lost his mutton 
and potatoes in the gutter. The drill had been gone through, 
and its effects had become embodied in the man's nervous 
structure. 

" The possibility of all education (of which military drill is 
only one particular form) is based upon the existence of this 
power which the nervous system possesses, of organizing con-
scious actions into more or less unconscious, or reflex, opera-
tions. It may be laid down as a rule, that if any two mental 
states be called up together, or in succession, with due fre-
quency and vividness, the subsequent production of the one 
of them will suffice to call up the other, and that whether we 
desire it or not." * 

The body of the accomplished man has thus become b; 
training different from what it once was, and different from 
that of the rude man; it is charged with stored virtue and ac-
quired faculty which come away from it unconsciously. 

Again, as to race, another authority teaches:—" Man's 
life truly represents a progressive development of the nervous 
system, none the less so because it takes place out of the womb 
instead of in it. The regular transmutation of motions which 
are at first voluntary into secondary automatic motions, as 
Hartley calls them, is due to a gradually effected organization ; 
and we may rest assured of this, that co-ordinate activity al-
ways testifies to stored-up power, either innate or acquired. 

" The way in which an acquired faculty of the parent animal 
is sometimes distinctly transmitted to the progeny as a herit-
age, instinct, or innate endowment, furnishes a striking con-
firmation of the foregoing observations. Power that has been 
laboriously acquired and stored up as statical in one generation 
manifestly in such case becomes the inborn faculty of the next; 
and the development takes place in accordance with that law 

* Huxley's " Elementary Physiology," pp. 284—286. 

of increasing specialty and complexity of adaptation to external 
nature which is traceable through the animal kingdom; or, in 
other words, that law of progress from the general to the 
special in development which the appearance of nerve force 
amongst natural forces and the complexity of the nervous 
system of man both illustrate. As the vital force gathers up, 
as it were, into itself inferior forces, and might be said to be a 
development of them, or, as in the appearance of nerve force, 
simpler and more general forces are gathered up and con-
centrated in a more special and complex mode of energy; so 
again a further specialization takes place in the development 
of the nervous system, whether watched through generations 
or through individual life. It is not by limiting our observa-
tions to the life of the individual, however, who is but a link 
in the chain of organic beings connecting the past with the 
future, that we shall come at the full truth; the present in-
dividual is the inevitable consequence of his antecedents in 
the past, and in the examination of these alone do we arrive 
at the adequate explanation of him. It behooves us, then, hav-
ing found any faculty to be innate, not to rest content there, 
but steadily to follow backwards the line of causation, and thus 
to display, if possible, its manner of origin. This is the more 
necessary with the lower animals, where so much is innate." * 

The special laws of inheritance are indeed as yet unknown. 
All which is clear, and all which is to my purpose is, that there 
is a tendency, a probability, greater or less according to cir-
cumstances, but always considerable, that the descendants of 
cultivated parents will have, by born nervous organization, a 
greater aptitude for cultivation than the descendants of such 
as are not cultivated; and that this tendency augments, in 
some enhanced ratio, for many generations. 

I do not think any who do not acquire—and it takes a hard 
effort to acquire—this notion of a transmitted nerve element 
will ever understand " the connective tissue " of civilization. 
We have here the continuous force which binds age to age, 
which enables each to begin with some improvement on the 
last, if the last did itself improve; which makes each civiliza-
tion not a set of detached dots, but a line of color, surely en-
hancing shade by shade. There is, by this doctrine, a physical 

* Maudsley on the " Physiology and Pathology of the Mind," p. 73. 



c a u s e of i m p r o v e m e n t f r o m g e n e r a t i o n t o g e n e r a t i o n : a n d n o 

i m a g i n a t i o n w h i c h h a s a p p r e h e n d e d it c a n f o r g e t i t ; b u t u n l e s s 

y o u a p p r e c i a t e that c a u s e in its subt le m a t e r i a l i s m , u n l e s s y o u 

s e e it, a s it w e r e , p l a y i n g u p o n the n e r v e s of m e n , and, a g e a f ter 

a g e , m a k i n g nicer m u s i c f r o m f iner c h o r d s , y o u c a n n o t c o m -

p r e h e n d the pr inc ip le of inher i tance e i ther in its m y s t e r y or its 

p o w e r . 

T h e s e pr inc iples a r e qui te i n d e p e n d e n t of a n y t h e o r y a s t o 

t h e n a t u r e of matter , o r t h e n a t u r e of m i n d . T h e y a r e a s t rue 

u p o n t h e t h e o r y t h a t m i n d a c t s o n m a t t e r — t h o u g h separate 

a n d a l t o g e t h e r d i f f e r e n t f r o m i t — a s u p o n t h e t h e o r y of B i s h o p 

B e r k e l e y that t h e r e is n o m a t t e r , b u t o n l y m i n d ; o r u p o n t h e 

c o n t r a r y t h e o r y — t h a t t h e r e is n o m i n d , b u t o n l y m a t t e r ; o r 

u p o n t h e y e t s u b t l e r t h e o r y n o w o f t e n h e l d — t h a t b o t h m i n d 

a n d m a t t e r a r e d i f f e r e n t m o d i f i c a t i o n s of s o m e o n e tcrtium 

quid, s o m e h idden t h i n g or f o r c e . A l l t h e s e t h e o r i e s a d m i t 

— i n d e e d t h e y are b u t v a r i o u s t h e o r i e s t o a c c o u n t f o r — t h e 

f a c t t h a t w h a t w e c a l l m a t t e r h a s c o n s e q u e n c e s in w h a t w e 

ca l l m i n d , a n d t h a t w h a t w e call m i n d p r o d u c e s resul ts in 

w h a t w e call m a t t e r ; a n d t h e d o c t r i n e s I q u o t e a s s u m e o n l y 

that . O u r m i n d in s o m e s t r a n g e w a y acts o n o u r n e r v e s , a n d 

o u r n e r v e s in s o m e e q u a l l y s t r a n g e w a y s t o r e u p t h e c o n s e -

q u e n c e s , a n d s o m e h o w t h e result , as a ru le a n d c o m m o n l y 

e n o u g h , g o e s d o w n t o o u r d e s c e n d a n t s ; t h e s e p r i m i t i v e facts 

all t h e o r i e s a d m i t , a n d all of t h e m l a b o r t o e x p l a i n . 

N o r h a v e these p l a i n pr inc ip les a n y relat ion t o t h e o l d diffi-

cul t ies o f necess i ty a n d freewil l . E v e r y F r e e w i l l i s t h o l d s that 

t h e spec ia l f o r c e of f r e e v o l i t i o n is a p p l i e d t o t h e p r e - e x i s t i n g 

f o r c e s o f o u r c o r p o r e a l s t r u c t u r e ; h e does n o t c o n s i d e r it a s 

a n a g e n c y a c t i n g in vacuo, b u t as a n a g e n c y a c t i n g u p o n o t h e r 

a g e n c i e s . E v e r y F r e e w i l l i s t h o l d s that , u p o n t h e w h o l e , if 

y o u s t r e n g t h e n t h e m o t i v e in a g i v e n d irect ion , m a n k i n d t e n d 

m o r e t o ac t in t h a t d i r e c t i o n . B e t t e r m o t i v e s — b e t t e r i m -

pulses , r a t h e r — c o m e f r o m a g o o d b o d y : w o r s e m o t i v e s 

o r w o r s e i m p u l s e s c o m e f r o m a b a d b o d y . A F r e e w i l l i s t m a y 

admit a s m u c h a s a N e c e s s a r i a n t h a t s u c h i m p r o v e d c o n d i t i o n s 

t e n d t o i m p r o v e h u m a n a c t i o n , and t h a t deter iorated c o n d i t i o n s 

t e n d t o d e p r a v e h u m a n act ion. N o F r e e w i l l i s t e v e r e x p e c t s 

as m u c h f r o m St . G i l e s ' s as h e e x p e c t s f r o m B e l g r a v i a : he 

a d m i t s a n h e r e d i t a r y n e r v o u s s y s t e m a s a datum for the wi l l , 

t h o u g h h e h o l d s the wil l t o be a n e x t r a o r d i n a r y i n c o m i n g 

" s o m e t h i n g . " N o d o u b t t h e m o d e r n d o c t r i n e of t h e " C o n -

s e r v a t i o n of F o r c e , " if appl ied t o dec is ion , is inconsis tent w i t h 

free w i l l ; if y o u h o l d that force " is n e v e r lost o r g a i n e d , " y o u 

c a n n o t hold t h a t there is a real g a i n — a sort of n e w c r e a t i o n 

of it in free v o l i t i o n . B u t I h a v e n o t h i n g t o d o here wi th t h e 

universa l " C o n s e r v a t i o n of F o r c e . " T h e c o n c e p t i o n of t h e 

n e r v o u s o r g a n s a s s t o r e s of w i l l - m a d e p o w e r d o e s n o t raise 

o r need so v a s t a d i s c u s s i o n . 

Still less a r e these pr inc ip les t o b e c o n f o u n d e d w i t h M r . 

B u c k l e ' s idea t h a t mater ia l f o r c e s h a v e b e e n t h e m a i n - s p r i n g s 

of p r o g r e s s , a n d m o r a l c a u s e s s e c o n d a r y , a n d , in c o m p a r i s o n , 

not t o be t h o u g h t of . O n the c o n t r a r y , m o r a l c a u s e s are t h e 

first here. I t is t h e a c t i o n of t h e wi l l that c a u s e s t h e u n c o n -

scious h a b i t ; it is t h e c o n t i n u a l e f f o r t of t h e b e g i n n i n g t h a t 

creates t h e h o a r d e d e n e r g y of the e n d ; it is t h e si lent toil of 

the first g e n e r a t i o n t h a t b e c o m e s t h e t r a n s m i t t e d a p t i t u d e of 

the n e x t . H e r e p h y s i c a l c a u s e s d o not create the m o r a l , b u t 

moral create the p h y s i c a l ; here the b e g i n n i n g is b y t h e h i g h e r 

e n e r g y , t h e c o n s e r v a t i o n a n d p r o p a g a t i o n o n l y b y t h e l o w e r . 

But w e t h u s p e r c e i v e h o w a sc ience of h i s t o r y is poss ib le , a s 

Mr. B u c k l e s a i d — a science t o teach the l a w s of t e n d e n c i e s — 

created b y t h e m i n d , a n d t r a n s m i t t e d b y t h e b o d y — w h i c h a c t 

upon a n d inc l ine t h e wi l l of m a n f r o m a g e t o a g e . 

P a r t I I 

B u t h o w d o t h e s e pr inc ip les c h a n g e t h e p h i l o s o p h y of o u r 

Polit ics? I t h i n k in m a n y w a y s ; a n d first, in o n e p a r t i c u l a r l y . 

Political e c o n o m y is t h e m o s t s y s t e m a t i z e d a n d m o s t a c c u r a t e 

Part of pol i t ical p h i l o s o p h y ; a n d yet , b y t h e he lp of w h a t h a s 

been laid d o w n , I t h i n k w e m a y travel b a c k t o a sor t of " p r e -

c c o n o m i c a g e , " w h e n t h e v e r y a s s u m p t i o n s of pol i t ical e c o n -

o m y did not e x i s t , w h e n its precepts w o u l d h a v e b e e n r u i n o u s , 

and w h e n t h e v e r y c o n t r a r y p r e c e p t s w e r e requis i te a n d wise . 

F o r th is p u r p o s e I d o n o t need t o deal w i t h the d im a g e s 

which e t h n o l o g y j u s t revea ls t o u s — w i t h t h e s tone a g e , a n d 

the flint i m p l e m e n t s , a n d t h e r e f u s e - h e a p s . T h e t i m e t o w h i c h 

I would g o b a c k is o n l y that j u s t b e f o r e t h e d a w n of h i s t o r y — 

coeval w i t h t h e d a w n , p e r h a p s , it w o u l d b e r i g h t t o s a y — f o r 



t h e first h i s t o r i a n s s a w s u c h a s ta te o f s o c i e t y , t h o u g h t h e y s a w 

o t h e r a n d m o r e a d v a n c e d s t a t e s , t o o : a p e r i o d of w h i c h w e 

h a v e d i s t i n c t d e s c r i p t i o n s f r o m e y e - w i t n e s s e s , a n d o f w h i c h 

t h e t r a c e s a n d c o n s e q u e n c e s a b o u n d in t h e o l d e s t l a w . " T h e 

e f f e c t , " s a y s S i r H e n r y M a i n e , t h e g r e a t e s t of o u r l i v i n g j u r i s t s 

— t h e o n l y o n e , p e r h a p s , w h o s e w r i t i n g s a r e in k e e p i n g w i t h 

o u r b e s t p h i l o s o p h y — " o f t h e e v i d e n c e d e r i v e d f r o m c o m p a r -

a t i v e j u r i s p r u d e n c e is t o e s t a b l i s h t h a t v i e w of t h e p r i m e v a l 

c o n d i t i o n of t h e h u m a n r a c e w h i c h is k n o w n a s t h e P a t r i a r c h a l 

T h e o r y . T h e r e is n o d o u b t , of c o u r s e , t h a t t h i s t h e o r y w a s 

o r i g i n a l l y b a s e d o n t h e S c r i p t u r a l h i s t o r y of t h e H e b r e w 

p a t r i a r c h s in L o w e r A s i a ; b u t , a s h a s b e e n e x p l a i n e d a l r e a d y , 

its c o n n e c t i o n w i t h S c r i p t u r e r a t h e r m i l i t a t e d t h a n o t h e r w i s e 

a g a i n s t its r e c e p t i o n a s a c o m p l e t e t h e o r y , s i n c e t h e m a j o r i t y 

of t h e i n q u i r e r s w h o t i l l r e c e n t l y a d d r e s s e d t h e m s e l v e s w i t h 

m o s t e a r n e s t n e s s t o t h e c o l l i g a t i o n of s o c i a l p h e n o m e n a , w e r e 

e i t h e r i n f l u e n c e d b y t h e s t r o n g e s t p r e j u d i c e a g a i n s t H e b r e w 

a n t i q u i t i e s o r b y t h e s t r o n g e s t d e s i r e t o c o n s t r u c t t h e i r s y s t e m 

w i t h o u t t h e a s s i s t a n c e o f r e l i g i o u s r e c o r d s . E v e n n o w t h e r e 

is p e r h a p s a d i s p o s i t i o n t o u n d e r v a l u e t h e s e a c c o u n t s , o r r a t h e r 

t o d e c l i n e g e n e r a l i z i n g f r o m t h e m , a s f o r m i n g p a r t of t h e t r a -

d i t i o n s o f a S e m i t i c p e o p l e . I t is t o b e n o t e d , h o w e v e r , t h a t 

t h e l e g a l t e s t i m o n y c o m e s n e a r l y e x c l u s i v e l y f r o m t h e i n s t i -

t u t i o n s of s o c i e t i e s b e l o n g i n g t o t h e I n d o - E u r o p e a n s t o c k , 

t h e R o m a n s , H i n d o o s , a n d S c l a v o n i a n s s u p p l y i n g t h e g r e a t e r 

p a r t of i t ; a n d i n d e e d t h e d i f f i c u l t y , a t t h e p r e s e n t s t a g e of t h e 

i n q u i r y , is t o k n o w w h e r e t o s t o p , t o s a y of w h a t r a c e s o f m e n 

it is n o t a l l o w a b l e t o l a y d o w n t h a t t h e s o c i e t y in w h i c h t h e y 

a r e u n i t e d w a s o r i g i n a l l y o r g a n i z e d o n t h e p a t r i a r c h a l m o d e l . 

T h e ch ie f l i n e a m e n t s o f s u c h a s o c i e t y , a s c o l l e c t e d f r o m t h e 

e a r l y c h a p t e r s in G e n e s i s , I n e e d n o t a t t e m p t t o d e p i c t w i t h 

a n y m i n u t e n e s s , b o t h b e c a u s e t h e y a r e f a m i l i a r t o m o s t o f us 

f r o m o u r e a r l i e s t c h i l d h o o d , a n d b e c a u s e , f r o m t h e i n t e r e s t 

o n c e a t t a c h i n g t o t h e c o n t r o v e r s y w h i c h t a k e s i ts n a m e f r o m 

t h e d e b a t e b e t w e e n L o c k e a n d F i l m e r , t h e y fill a w h o l e c h a p t e r , 

t h o u g h n o t a v e r y p r o f i t a b l e o n e , in E n g l i s h l i t e r a t u r e . T h e 

p o i n t s w h i c h l ie o n t h e s u r f a c e o f t h e h i s t o r y a r e t h e s e : — T h e 

e l d e s t m a l e p a r e n t — t h e e l d e s t a s c e n d a n t — i s a b s o l u t e l y s u -

p r e m e in h i s h o u s e h o l d . H i s d o m i n i o n e x t e n d s t o l i fe a n d 

d e a t h , a n d is a s u n q u a l i f i e d o v e r his c h i l d r e n a n d t h e i r h o u s e s 

a s o v e r h i s s l a v e s ; i n d e e d t h e r e l a t i o n s of s o n s h i p a n d s e r f d o m 

a p p e a r t o d i f f e r in l i t t le b e y o n d t h e h i g h e r c a p a c i t y w h i c h t h e 

c h i l d in b l o o d p o s s e s s e s of b e c o m i n g o n e d a y t h e h e a d of a 

f a m i l y h i m s e l f . T h e flocks a n d h e r d s of t h e c h i l d r e n a r e t h e 

flocks a n d h e r d s o f t h e f a t h e r , a n d t h e p o s s e s s i o n s of t h e 

p a r e n t , w h i c h h e h o l d s in a r e p r e s e n t a t i v e r a t h e r t h a n in a 

p r o p r i e t a r y c h a r a c t e r , a r e e q u a l l y d i v i d e d at h i s d e a t h a m o n g 

his d e s c e n d a n t s in t h e first d e g r e e , t h e e l d e s t s o n s o m e t i m e s 

r e c e i v i n g a d o u b l e s h a r e u n d e r t h e n a m e of b i r t h r i g h t , b u t 

m o r e g e n e r a l l y e n d o w e d w i t h n o h e r e d i t a r y a d v a n t a g e b e y o n d 

a n h o n o r a r y p r e c e d e n c e . A l e s s o b v i o u s i n f e r e n c e f r o m t h e 

S c r i p t u r a l a c c o u n t s is t h a t t h e y s e e m t o p l a n t u s o n t h e t r a c e s 

of t h e b r e a c h w h i c h is first e f f e c t e d in t h e e m p i r e of t h e p a r e n t . 

T h e f a m i l i e s of J a c o b a n d E s a u s e p a r a t e a n d f o r m t w o n a t i o n s ; 

b u t t h e f a m i l i e s of J a c o b ' s c h i l d r e n h o l d t o g e t h e r a n d b e c o m e 

a p e o p l e . T h i s l o o k s l i k e t h e i m m a t u r e g e r m o f a s t a t e o r 

c o m m o n w e a l t h , a n d o f a n o r d e r o f r i g h t s s u p e r i o r t o t h e 

c l a i m s of f a m i l y r e l a t i o n . 

I f I w e r e a t t e m p t i n g f o r t h e m o r e s p e c i a l p u r p o s e s o f t h e 

j u r i s t t o e x p r e s s c o m p e n d i o u s l y t h e c h a r a c t e r i s t i c s o f t h e sit-

u a t i o n in w h i c h m a n k i n d d i s c l o s e t h e m s e l v e s a t t h e d a w n o f 

t h e i r h i s t o r y , I s h o u l d b e sat i s f ied t o q u o t e a f e w v e r s e s f r o m 

t h e " O d y s s e y " o f H o m e r : — 

u roiaui 8" o6r* byopal (iov\7i<pit>oi otrrt Qfuiortt. 
Btnlartiti Si Jkotos 

waiSay tf ix6X-y, oW iXÂ Kuv i*.iyowru>." 

T h e y h a v e n e i t h e r a s s e m b l i e s f o r c o n s u l t a t i o n n o r themistes, 

b u t e v e r y o n e e x e r c i s e s j u r i s d i c t i o n o v e r h i s w i v e s a n d h i s 

c h i l d r e n , a n d t h e y p a y n o r e g a r d t o o n e a n o t h e r . 

A n d t h i s d e s c r i p t i o n of t h e b e g i n n i n g s of h i s t o r y i s c o n -

firmed b y w h a t m a y b e c a l l e d t h e last l e s s o n of p r e - h i s t o r i c 

e t h n o l o g y . P e r h a p s it i s t h e m o s t v a l u a b l e , a s it i s c l e a r l y 

t h e m o s t s u r e r e s u l t of t h a t s c i e n c e , t h a t it h a s d i s p e l l e d t h e 

d r e a m s of o t h e r d a y s a s t o a p r i m i t i v e h i g h c i v i l i z a t i o n . H i s -

t o r y c a t c h e s m a n a s h e e m e r g e s f r o m t h e p a t r i a r c h a l s t a t e : 

e t h n o l o g y s h o w s h o w h e l i v e d , g r e w , a n d i m p r o v e d in t h a t 

s tate . T h e c o n c l u s i v e a r g u m e n t s a g a i n s t t h e i m a g i n e d o r i g i -

na l c i v i l i z a t i o n a r e i n d e e d p la in t o e v e r y o n e . N o t h i n g is m o r e 

i n t e l l i g i b l e t h a n a m o r a l d e t e r i o r a t i o n of m a n k i n d — n o t h i n g 



than a n aesthetic d e g r a d a t i o n — n o t h i n g t h a n a pol i t ical d e g r a -

dation. B u t y o u c a n n o t i m a g i n e m a n k i n d g i v i n g u p the p la in 

utensi ls of p e r s o n a l c o m f o r t , if t h e y o n c e k n e w t h e m ; still less 

can y o u i m a g i n e t h e m g i v i n g u p g o o d w e a p o n s — s a y b o w s 

and a r r o w s — i f t h e y o n c e k n e w t h e m . Y e t if t h e r e w e r e a 

pr imit ive c i v i l i z a t i o n these t h i n g s m u s t h a v e b e e n f o r g o t t e n , 

for t r ibes c a n be f o u n d in e v e r y d e g r e e of i g n o r a n c e , and e v e r y 

g r a d e of k n o w l e d g e a s t o p o t t e r y , a s t o t h e m e t a l s , as t o t h e 

m e a n s of c o m f o r t , a s t o t h e i n s t r u m e n t s of w a r . A n d w h a t is 

m o r e , t h e s e s a v a g e s h a v e not fai led f r o m s t u p i d i t y ; t h e y are , 

in v a r i o u s d e g r e e s of o r i g i n a l i t y , i n v e n t i v e a b o u t t h e s e matters . 

Y o u c a n n o t t r a c e t h e r o o t s of an o l d per fect s y s t e m v a r i o u s l y 

m a i m e d a n d v a r i o u s l y d y i n g ; y o u c a n n o t find it, as y o u find 

the trace of t h e L a t i n l a n g u a g e in t h e mediaeval dialects. O n 

the c o n t r a r y , y o u find it b e g i n n i n g — a s n e w scientif ic dis-

c o v e r i e s a n d i n v e n t i o n s n o w b e g i n — h e r e a l itt le a n d t h e r e a 

little, t h e s a m e t h i n g h a l f - d o n e in v a r i o u s h a l f - w a y s , a n d s o 

as n o o n e w h o k n e w t h e b e s t w a y w o u l d e v e r h a v e b e g u n . 

A n idea u s e d t o p r e v a i l t h a t b o w s a n d a r r o w s w e r e the " p r i m i -

t ive w e a p o n s " — t h e w e a p o n s of u n i v e r s a l s a v a g e s ; b u t m o d e r n 

sc ience h a s m a d e a t a b l e , * a n d s o m e s a v a g e s h a v e t h e m a n d 

s o m e h a v e n o t , a n d s o m e h a v e subst i tutes of o n e sort a n d 

s o m e h a v e s u b s t i t u t e s of a n o t h e r — s e v e r a l of these subst i tutes 

b e i n g l i k e t h e " b o o m e r a n g , " s o m u c h m o r e dif f icult t o hi t 

o n o r t o u s e than t h e b o w , as w e l l a s s o m u c h less e f fectual . 

A n d n o t o n l y m a y t h e m i s c e l l a n e o u s r a c e s of t h e w o r l d b e 

j u s t l y d e s c r i b e d as b e i n g u p o n v a r i o u s e d g e s of industr ia l c i v -

i l izat ion, a p p r o a c h i n g it b y v a r i o u s sides, a n d f a l l i n g s h o r t 

of it in v a r i o u s p a r t i c u l a r s , b u t t h e m o m e n t t h e y see the real 

t h i n g t h e y k n o w h o w t o u s e it as wel l , o r better , t h a n c iv i l ized 

m a n . T h e S o u t h A m e r i c a n u s e s t h e h o r s e w h i c h t h e E u -

r o p e a n b r o u g h t b e t t e r t h a n t h e E u r o p e a n . M a n y r a c e s u s e 

t h e r i f l e — t h e e s p e c i a l a n d v e r y c o m p l i c a t e d w e a p o n of c iv i l i zed 

m a n — b e t t e r , u p o n a n a v e r a g e , t h a n h e c a n u s e it. T h e s a v a g e 

w i t h s i m p l e t o o l s — t o o l s he a p p r e c i a t e s — i s l ike a c h i l d , q u i c k 

t o learn, n o t l i k e a n o l d m a n , w h o h a s o n c e f o r g o t t e n a n d w h o 

c a n n o t a c q u i r e a g a i n . A g a i n , if t h e r e h a d b e e n a n e x c e l l e n t 

a b o r i g i n a l c i v i l i z a t i o n in A u s t r a l i a a n d A m e r i c a , w h e r e , b o t a n -

* See the very careful table and admirable discussion in Sir John 
Lubbock 's " P r e - H i s t o r i c T imes . " 

ists a n d z o o l o g i s t s a s k , are its v e s t i g e s ? If these s a v a g e s 

did care t o c u l t i v a t e w h e a t , w h e r e is t h e wi ld w h e a t g o n e 

w h i c h the ir a b a n d o n e d c u l t u r e m u s t h a v e l e f t ? If t h e y did 

g i v e u p u s i n g g o o d d o m e s t i c a n i m a l s , w h a t h a s b e c o m e of 

the w i l d o n e s w h i c h w o u l d , a c c o r d i n g t o all natura l l a w s , h a v e 

s p r u n g u p o u t of t h e m ? T h i s m u c h is cer ta in , t h a t t h e d o -

m e s t i c a n i m a l s of E u r o p e h a v e , s i n c e w h a t m a y be cal led t h e 

d i s c o v e r y of t h e world d u r i n g t h e last h u n d r e d y e a r s , r u n u p 

a n d d o w n it. T h e E n g l i s h r a t — n o t t h e p leasantest of o u r 

d o m e s t i c c r e a t u r e s — h a s g o n e e v e r y w h e r e ; t o A u s t r a l i a , t o 

N e w Z e a l a n d , t o A m e r i c a : n o t h i n g b u t a c o m p l i c a t e d rat-

m i r a c l e c o u l d e v e r r o o t h i m out . N o r c o u l d a c o m m o n f o r c e 

e x p e l the h o r s e f r o m S o u t h A m e r i c a s ince t h e S p a n i a r d s t o o k 

h i m t h i t h e r ; if w e did n o t k n o w t h e c o n t r a r y w e s h o u l d s u p -

p o s e h im a p r i n c i p a l a b o r i g i n a l a n i m a l . W h e r e t h e n , s o t o 

s a y , are t h e r a t s a n d h o r s e s of t h e p r i m i t i v e c iv i l i zat ion ? N o t 

o n l y can w e not find t h e m , b u t z o o l o g i c a l sc ience tells us that 

t h e y n e v e r e x i s t e d , f o r t h e " f e e b l y p r o n o u n c e d , " the in-

e f f e c t u a l , m a r s u p i a l s of A u s t r a l i a a n d N e w Z e a l a n d c o u l d 

n e v e r h a v e s u r v i v e d a c o m p e t i t i o n w i t h b e t t e r creatures , s u c h 

a s t h a t b y w h i c h t h e y a r e n o w p e r i s h i n g . 

W e catch then a first g l i m p s e of p a t r i a r c h a l m a n , n o t wi th 

a n y industr ia l re l ics of a p r i m i t i v e c iv i l i za t ion , b u t w i t h s o m e 

g r a d u a l l y learnt k n o w l e d g e of t h e s i m p l e r arts , w i t h s o m e 

t a m e d a n i m a l s a n d s o m e little k n o w l e d g e of t h e c o u r s e of 

n a t u r e a s far a s it tel ls u p o n t h e s e a s o n s a n d a f f e c t s the c o n -

di t ion of s imple tr ibes . T h i s is w h a t , a c c o r d i n g t o e t h n o l o g y , 

w e s h o u l d e x p e c t t h e first h is tor ic m a n t o be , a n d th is is w h a t 

w e in fact find h i m . B u t w h a t w a s h i s m i n d ; h o w a r e w e t o 

d e s c r i b e t h a t ? 

I be l ieve t h e g e n e r a l descr ipt ion in w h i c h S i r J o h n L u b b o c k 

s u m s u p his e s t i m a t e of t h e s a v a g e m i n d su i ts t h e patr iarchal 

m i n d . " S a v a g e s , " h e s a y s , " u n i t e t h e c h a r a c t e r of c h i l d h o o d 

w i t h the p a s s i o n s a n d s t r e n g t h of m e n . " A n d if w e o p e n t h e 

first r e c o r d of t h e p a g a n w o r l d — t h e p o e m s of H o m e r — h o w 

m u c h d o w e find that su i ts this d e s c r i p t i o n b e t t e r t h a n a n y 

o t h e r . C i v i l i z a t i o n h a s indeed a l r e a d y g o n e f o r w a r d a g e s b e -

y o n d t h e t i m e at w h i c h a n y s u c h d e s c r i p t i o n is c o m p l e t e . M a n , 

in H o m e r , is a s g o o d at o r a t o r y , M r . G l a d s t o n e s e e m s t o s a y , 

a s he h a s e v e r b e e n , a n d , m u c h a s that m e a n s , o t h e r a n d b e t t e r 



th ings m i g h t be added t o it. B u t a f t e r all , h o w m u c h of the 

" splendid s a v a g e " there is in A c h i l l e s , a n d h o w m u c h of the 

" spoiled chi ld s u l k i n g in h i s t e n t . " I m p r e s s i b i l i t y a n d e x -

citability a r e t h e main c h a r a c t e r i s t i c s of t h e o ldest G r e e k 

his tory , a n d if w e turn t o t h e e a s t , t h e " s i m p l e a n d v i o l e n t " 

w o r l d , as M r . K i n g l a k e ca l l s it, o f t h e first t i m e s m e e t s us 

e v e r y m o m e n t . 

A n d this is prec ise ly w h a t w e s h o u l d e x p e c t . A n " inheri ted 

dri l l , " sc ience says , " m a k e s m o d e r n n a t i o n s w h a t t h e y a r e ; 

their born s tructure bears t h e t r a c e of t h e l a w s of their f a t h e r s ; " 

b u t the ancient nat ions c a m e i n t o n o s u c h i n h e r i t a n c e ; t h e y 

w e r e the d e s c e n d a n t s of p e o p l e w h o did w h a t w a s r i g h t in 

their o w n e y e s ; they w e r e b o r n t o n o t u t o r e d habi ts , n o p r e -

servat ive b o n d s , and t h e r e f o r e t h e y w e r e at t h e m e r c y of e v e r y 

impulse and b l o w n b y e v e r y p a s s i o n . 

T h e condi t ion of t h e p r i m i t i v e m a n , if w e c o n c e i v e of h i m 

rightly, is, in several r e s p e c t s , d i f f e r e n t f r o m a n y w e k n o w . 

W e u n c o n s c i o u s l y a s s u m e a r o u n d u s t h e e x i s t e n c e of a g r e a t 

misce l laneous social m a c h i n e w o r k i n g t o o u r h a n d s , a n d n o t 

o n l y s u p p l y i n g o u r w a n t s , b u t e v e n t e l l i n g a n d d e c i d i n g w h e n 

those w a n t s shal l c o m e . N o o n e c a n n o w w i t h o u t d i f f i cu l ty 

c o n c e i v e h o w p e o p l e g o t o n b e f o r e t h e r e w e r e c l o c k s a n d 

w a t c h e s ; as S ir G. L e w i s s a i d , " it t a k e s a v i g o r o u s e f f o r t of 

t h e imaginat ion " t o r e a l i z e a p e r i o d w h e n it w a s a s e r i o u s 

diff iculty t o k n o w the h o u r of d a y . A n d m u c h m o r e is it 

diff icult t o f a n c y the u n s t a b l e m i n d s of s u c h m e n a s n e i t h e r 

k n e w nature, w h i c h is t h e c l o c k - w o r k of m a t e r i a l c iv i l i za t ion , 

n o r possessed a pol i ty , w h i c h is a k i n d of c l o c k - w o r k t o m o r a l 

c ivi l izat ion. T h e y n e v e r c o u l d h a v e k n o w n w h a t t o e x p e c t ; 

the w h o l e habi t of s teady b u t v a r i e d a n t i c i p a t i o n , w h i c h m a k e s 

o u r minds w h a t t h e y are, m u s t h a v e b e e n w h o l l y f o r e i g n t o 

theirs. 

A g a i n , I at least c a n n o t cal l u p t o m y s e l f t h e l o o s e c o n -

cept ions (as t h e y must h a v e b e e n ) of m o r a l s w h i c h t h e n e x i s t e d . 

If w e set aside all t h e e l e m e n t d e r i v e d f r o m l a w a n d p o l i t y 

w h i c h runs t h r o u g h o u r c u r r e n t m o r a l n o t i o n s , I h a r d l y k n o w 

w h a t w e shall h a v e left. T h e r e s i d u u m w a s s o m e h o w , a n d in 

s o m e v a g u e w a y , intel l ig ible t o t h e ante-pol i t i ca l m a n , b u t it 

m u s t have b e e n uncertain, w a v e r i n g , a n d unf i t t o be d e p e n d e d 

u p o n . I n t h e best cases it e x i s t e d m u c h a s t h e v a g u e f e e l i n g 

of b e a u t y n o w e x i s t s in m i n d s sens i t ive b u t u n t a u g h t ; a still 

smal l v o i c e of u n c e r t a i n m e a n i n g ; a n u n k n o w n s o m e t h i n g 

m o d i f y i n g e v e r y t h i n g else, a n d h i g h e r t h a n a n y t h i n g else, y e t 

in f o r m s o indis t inct that w h e n y o u l o o k e d for it it w a s g o n e — 

o r if th is be t h o u g h t t h e de l icate fiction of a later f a n c y , t h e n 

m o r a l i t y w a s at least t o b e f o u n d in the w i l d s p a s m s of " w i l d 

j u s t i c e , " half p u n i s h m e n t , half o u t r a g e — b u t a n y h o w , b e i n g u n -

fixed b y s t e a d y l a w , it w a s i n t e r m i t t e n t , v a g u e , a n d h a r d for us 

t o i m a g i n e . E v e r y b o d y w h o h a s s tudied m a t h e m a t i c s k n o w s 

h o w m a n y s h a d o w y di f f icul t ies h e s e e m e d t o h a v e b e f o r e he 

u n d e r s t o o d t h e p r o b l e m , a n d h o w i m p o s s i b l e it w a s w h e n 

o n c e t h e d e m o n s t r a t i o n had flashed u p o n h i m , e v e r t o c o m -

p r e h e n d t h o s e indist inct d i f f icul t ies a g a i n , o r t o cal l u p t h e 

menta l c o n f u s i o n that a d m i t t e d t h e m . S o in t h e s e d a y s , w h e n 

w e c a n n o t b y a n y e f f o r t d r i v e o u t of o u r m i n d s t h e n o t i o n of 

law, w e c a n n o t i m a g i n e t h e m i n d of o n e w h o h a d n e v e r k n o w n 

it, a n d w h o c o u l d n o t b y a n y e f f o r t h a v e c o n c e i v e d it. 

A g a i n , the p r i m i t i v e m a n c o u l d n o t h a v e i m a g i n e d w h a t 

w e m e a n b y a nat ion . W e o n t h e o t h e r h a n d c a n n o t i m a g i n e 

t h o s e t o w h o m it is a d i f f i c u l t y ; " w e k n o w w h a t it is w h e n 

y o u d o n o t a s k u s , " b u t w e c a n n o t v e r y q u i c k l y e x p l a i n o r 

def ine it. B u t s o m u c h a s th is is p la in , a n a t i o n m e a n s a l ike 

b o d y of m e n , b e c a u s e of t h a t l i k e n e s s c a p a b l e of a c t i n g t o -

g e t h e r , a n d b e c a u s e of t h a t l i k e n e s s incl ined t o o b e y s imi lar 

r u l e s ; a n d e v e n this H o m e r ' s C y c l o p s — u s e d o n l y t o s p a r s e 

h u m a n b e i n g s — c o u l d n o t h a v e c o n c e i v e d . 

T o s u m u p , l a w — r i g i d , def inite , c o n c i s e l a w — i s t h e p r i m a r y 

w a n t of e a r l y m a n k i n d ; t h a t w h i c h t h e y need a b o v e a n y t h i n g 

else, t h a t w h i c h is requis i te b e f o r e t h e y can g a i n a n y t h i n g 

else. B u t it is the ir g r e a t e s t d i f f i cu l ty , a s w e l l a s the ir first 

r e q u i s i t e ; t h e t h i n g m o s t o u t of the ir r e a c h , as w e l l as t h a t 

m o s t benef ic ia l t o t h e m if t h e y r e a c h it. I n later a g e s m a n y 

r a c e s h a v e g a i n e d m u c h of this d isc ip l ine q u i c k l y , t h o u g h 

p a i n f u l l y ; a loose set of scat tered c l a n s h a s b e e n o f t e n and 

o f ten f o r c e d t o substant ia l s e t t l e m e n t b y a rigid c o n q u e r o r ; 

t h e R o m a n s did hal f t h e w o r k for a b o v e half E u r o p e . B u t 

w h e r e c o u l d t h e first a g e s find R o m a n s o r a c o n q u e r o r ? M e n 

c o n q u e r b y t h e p o w e r of g o v e r n m e n t , a n d it w a s e x a c t l y g o v -

e r n m e n t w h i c h t h e n w a s not . T h e first a s c e n t of c iv i l izat ion 

w a s at a s teep g r a d i e n t , t h o u g h w h e n n o w w e l o o k d o w n u p o n 

it, it s e e m s a l m o s t n o t h i n g . 



P a r t I I I . 

H o w t h e step f r o m p o l i t y t o n o p o l i t y w a s m a d e distinct, 

h i s t o r y d o e s n o t r e c o r d — o n this p o i n t S i r H e n r y M a i n e has 

d r a w n a m o s t i n t e r e s t i n g c o n c l u s i o n f r o m his p e c u l i a r s t u d i e s : 

' I t w o u l d b e , " he tel ls us , " a v e r y s i m p l e e x p l a n a t i o n of 

t h e o r i g i n of s o c i e t y if w e c o u l d base a g e n e r a l c o n c l u s i o n o n 

t h e h i n t f u r n i s h e d u s b y t h e S c r i p t u r a l e x a m p l e a l r e a d y ad-

v e r t e d t o , a n d c o u l d s u p p o s e that c o m m u n i t i e s b e g a n t o e x i s t 

w h e r e v e r a f a m i l y held t o g e t h e r instead of s e p a r a t i n g at the 

d e a t h of i ts p a t r i a r c h a l ch ie f ta in . I n m o s t of t h e G r e e k states 

a n d in R o m e t h e r e l o n g r e m a i n e d t h e v e s t i g e s of a n a s c e n d i n g 

series o f g r o u p s o u t of w h i c h t h e state w a s a t first const i tuted. 

T h e f a m i l y , h o u s e , a n d tr ibe of the R o m a n s m a y be t a k e n as 

a t y p e o f t h e m , a n d t h e y a r e s o descr ibed t o u s t h a t w e can 

s c a r c e l y h e l p c o n c e i v i n g t h e m as a s y s t e m of c o n c e n t r i c c irc les 

w h i c h h a v e g r a d u a l l y e x p a n d e d f r o m t h e s a m e point . T h e 

e l e m e n t a r y g r o u p is t h e f a m i l y , c o n n e c t e d b y c o m m o n s u b j e c -

tion t o t h e h i g h e s t m a l e a s c e n d a n t . T h e a g g r e g a t i o n of 

fami l ies f o r m s t h e gens, o r h o u s e . T h e a g g r e g a t i o n of h o u s e s 

m a k e s t h e t r i b e . T h e a g g r e g a t i o n of tr ibes c o n s t i t u t e s t h e 

c o m m o n w e a l t h . A r e w e at l iberty t o f o l l o w t h e s e indicat ions , 

a n d t o l a y d o w n t h a t t h e c o m m o n w e a l t h is a co l lec t ion of 

p e r s o n s u n i t e d b y c o m m o n descent f r o m t h e p r o g e n i t o r of an 

o r i g i n a l f a m i l y ? O f this w e m a y at least b e cer ta in , t h a t all 

a n c i e n t s o c i e t i e s r e g a r d e d t h e m s e l v e s as h a v i n g p r o c e e d e d 

f r o m o n e o r i g i n a l s t o c k , a n d e v e n l a b o r e d u n d e r a n incapaci ty 

tor c o m p r e h e n d i n g a n y r e a s o n e x c e p t th is for the ir h o l d i n g 

t o g e t h e r m p o l i t i c a l union. T h e h i s t o r y of pol i t ica l ideas 

b e g i n s , in f a c t , w i t h t h e a s s u m p t i o n that k i n s h i p in b l o o d is the 

so le p o s s i b l e g r o u n d of c o m m u n i t y in pol i t ical f u n c t i o n s ; n o r 

is t h e r e a n y of t h o s e s u b v e r s i o n s of f e e l i n g , w h i c h w e term 

e m p h a t i c a l l y r e v o l u t i o n s , s o s t a r t l i n g a n d s o c o m p l e t e as t h e 

c h a n g e w h i c h is a c c o m p l i s h e d w h e n s o m e o t h e r p r i n c i p l e — 

such as t h a t , [or i n s t a n c e , of local c o n t i g u i t y — e s t a b l i s h e s itself 

tor t h e h r s t t i m e a s t h e b a s i s of c o m m o n pol i t ica l a c t i o n . " 

th is t h e o r y w e r e t r u e , t h e o r i g i n of pol i t ics w o u l d not 

s e e m a g r e a t c h a n g e , o r , in e a r l y d a y s , b e rea l ly a g r e a t c h a n g e , 

i ne p r i m a c y of t h e e l d e r b r o t h e r , in t r i b e s c a s u a l l y c o h e s i v e , 

w o u l d b e s l i g h t ; i t w o u l d be t h e b e g i n n i n g of m u c h , b u t it 

w o u l d b e n o t h i n g in i t s e l f ; it w o u l d b e — t o t a k e a n i l lustrat ion 

f r o m the o p p o s i t e end of the pol i t ica l s e r i e s — i t w o u l d be l i k e 

t h e h e a d s h i p of a w e a k p a r l i a m e n t a r y leader o v e r a d h e r e n t s 

w h o m a y d iv ide f r o m him in a m o m e n t ; it w a s t h e g e r m of 

s o v e r e i g n t y , — i t w a s h a r d l y yet s o v e r e i g n t y itself . 

I d o n o t m y s e l f bel ieve t h a t t h e s u g g e s t i o n of S i r H e n r y 

M a i n e — f o r he d o e s n o t , it wi l l b e seen, o f f e r it a s a c o n f i d e n t 

t h e o r y — i s a n a d e q u a t e a c c o u n t of t h e t r u e o r i g i n of pol i t ics . 

I shal l in a s u b s e q u e n t e s s a y s h o w that t h e r e are , a s it s e e m s 

t o me, a b u n d a n t e v i d e n c e s of a t i m e still o l d e r t h a n that w h i c h 

he s p e a k s of . B u t t h e t h e o r y of S ir H e n r y M a i n e s e r v e s m y 

p r e s e n t p u r p o s e wel l . I t d e s c r i b e s , a n d t r u l y descr ibes , a k i n d 

of life a n t e c e d e n t t o o u r p r e s e n t pol i t ics , a n d t h e c o n c l u s i o n 

I h a v e d r a w n f r o m it wi l l be s t r e n g t h e n e d , n o t w e a k e n e d , w h e n 

w e c o m e t o e x a m i n e a n d deal wi th a n a g e y e t o l d e r , a n d a soc ia l 

b o n d far m o r e r u d i m e n t a r y . 

B u t w h e n o n c e pol i t ies w e r e b e g u n , t h e r e is n o di f f icul ty in 

e x p l a i n i n g w h y t h e y lasted. W h a t e v e r m a y b e said a g a i n s t 

the p r i n c i p l e of " n a t u r a l se lect ion " in o t h e r d e p a r t m e n t s , 

there is n o d o u b t of its p r e d o m i n a n c e in e a r l y h u m a n h i s t o r y . 

T h e s t r o n g e s t k i l led o u t t h e w e a k e s t , a s t h e y c o u l d . A n d I 

need not p a u s e t o p r o v e that a n y f o r m of p o l i t y is m o r e ef f ic ient 

than n o n e ; t h a t a n a g g r e g a t e of famil ies o w n i n g e v e n a sl ip-

p e r y a l l e g i a n c e t o a s i n g l e h e a d w o u l d b e sure t o h a v e t h e 

better of a set of fami l ies a c k n o w l e d g i n g n o o b e d i e n c e t o a n y -

o n e , b u t s c a t t e r i n g l o o s e a b o u t t h e w o r l d a n d fighting w h e r e 

they s t o o d . H o m e r ' s C y c l o p s w o u l d be p o w e r l e s s a g a i n s t t h e 

feeblest b a n d ; s o far f r o m its b e i n g s i n g u l a r that w e find n o 

o t h e r record of t h a t state of m a n , s o unstab le a n d s u r e t o per ish 

w a s it t h a t w e s h o u l d r a t h e r w o n d e r at e v e n a s i n g l e v e s t i g e 

l a s t i n g d o w n t o t h e a g e w h e n f o r p i c t u r e s q u e n e s s it b e c a m e 

v a l u a b l e in p o e t r y . 

B u t , t h o u g h t h e o r i g i n of p o l i t y is d u b i o u s , w e a r e u p o n t h e 

terra Hrma o f ac tua l r e c o r d s w h e n w e s p e a k of t h e p r e s e r v a t i o n 

of pol i t ies . P e r h a p s e v e r y y o u n g E n g l i s h m a n w h o c o m e s 

n o w - a - d a y s t o A r i s t o t l e o r P l a t o is s t r u c k w i t h t h e i r c o n -

s e r v a t i s m : f resh f r o m t h e l iberal d o c t r i n e s of t h e p r e s e n t a g e , 

he w o n d e r s at finding in t h o s e r e c o g n i z e d t e a c h e r s s o m u c h 

c o n t r a r y t e a c h i n g . T h e y b o t h — u n l i k e as t h e y a r e — h o l d w i t h 

X e n o p h o n — s o u n l i k e b o t h — t h a t m a n is t h e " h a r d e s t of all 



animals t o g o v e r n . " O f P l a t o it m i g h t i n d e e d b e p l a u s i b l y 

said t h a t the adherents o f a n intui t ive p h i l o s o p h y , b e i n g " t h e 

T o r i e s o f speculat ion," h a v e c o m m o n l y b e e n p r o n e t o c o n -

s e r v a t i s m in g o v e r n m e n t ; b u t A r i s t o t l e , t h e f o u n d e r of the 

e x p e r i e n c e p h i l o s o p h y , o u g h t , a c c o r d i n g t o that d o c t r i n e , to 

h a v e b e e n a l iberal , if a n y o n e e v e r w a s a l ibera l . I n fact , b o t h 

of these m e n l ived when m e n h a d n o t " h a d t i m e t o f o r g e t " 

the di f f icul t ies of g o v e r n m e n t . W e h a v e f o r g o t t e n t h e m al-

t o g e t h e r . W e reckon, a s t h e b a s i s of o u r c u l t u r e , u p o n a n 

a m o u n t of o r d e r , of tacit o b e d i e n c e , of p r e s c r i p t i v e g o v e r n -

abi l i ty , w h i c h these p h i l o s o p h e r s h o p e d t o g e t a s a pr inc ipal 

result of their cu l ture . W e t a k e w i t h o u t t h o u g h t a s a datum 

w h a t t h e y h u n t e d as a quasitum. 

I n ear ly t i m e s t h e q u a n t i t y of g o v e r n m e n t is m u c h m o r e 

i m p o r t a n t than its quality. W h a t y o u w a n t is a c o m p r e h e n s i v e 

ru le b i n d i n g m e n t o g e t h e r , m a k i n g t h e m d o m u c h the s a m e 

t h i n g s , t e l l i n g t h e m w h a t t o e x p e c t of e a c h o t h e r — f a s h i o n i n g 

t h e m a l ike , a n d k e e p i n g t h e m so. W h a t t h i s r u l e is d o e s not 

m a t t e r so m u c h . A g o o d r u l e is b e t t e r t h a n a bad o n e , b u t 

a n y rule is b e t t e r than n o n e ; w h i l e , for r e a s o n s w h i c h a j u r i s t 

wi l l apprec ia te , n o n e can b e v e r y g o o d . B u t t o g a i n t h a t rule , 

w h a t m a y be cal led the i m p r e s s i v e e l e m e n t s of a p o l i t y are 

i n c o m p a r a b l y m o r e i m p o r t a n t than its u s e f u l e l e m e n t s . H o w 

t o g e t t h e o b e d i e n c e of m e n i s t h e hard p r o b l e m ; w h a t y o u d o 

wi th t h a t o b e d i e n c e is l e s s c r i t i c a l . 

T o g a i n that o b e d i e n c e , t h e p r i m a r y c o n d i t i o n is t h e ident i ty 

— n o t t h e u n i o n , b u t t h e s a m e n e s s — o f w h a t w e n o w cal l 

C h u r c h a n d S t a t e . D r . A r n o l d , f resh f r o m t h e s t u d y of G r e e k 

t h o u g h t a n d R o m a n h i s t o r y , u s e d t o p r e a c h t h a t this ident i ty 

w a s the g r e a t c u r e for t h e m i s g u i d e d m o d e r n w o r l d . B u t he 

s p o k e t o ears filled w i t h o t h e r s o u n d s a n d m i n d s filled w i t h 

o t h e r t h o u g h t s , and t h e y h a r d l y k n e w his m e a n i n g , m u c h less 

h e e d e d it. B u t t h o u g h t h e t e a c h i n g w a s w r o n g for t h e m o d e r n 

a g e t o w h i c h it w a s a p p l i e d , i t w a s e x c e l l e n t f o r t h e old w o r l d 

f r o m w h i c h it w a s l e a r n t . W h a t is t h e r e requis i te is a s i n g l e 

g o v e r n m e n t — c a l l it C h u r c h o r S t a t e , a s y o u l i k e — r e g u l a t i n g 

t h e w h o l e of h u m a n l i fe . N o d iv is ion of p o w e r is t h e n en-

d u r a b l e w i t h o u t d a n g e r — p r o b a b l y w i t h o u t d e s t r u c t i o n ; t h e 

priest m u s t not teach o n e t h i n g a n d t h e K i n g a n o t h e r ; K i n g 

m u s t be priest, a n d p r o p h e t K i n g : t h e t w o m u s t s a y the s a m e , 

b e c a u s e t h e y are the s a m e . T h e idea of d i f f e r e n c e b e t w e e n 

spir i tual penal t ies a n d lega l penal t ies m u s t n e v e r be a w a k e n e d . 

I n d e e d , e a r l y G r e e k t h o u g h t o r e a r l y R o m a n t h o u g h t w o u l d 

n e v e r h a v e c o m p r e h e n d e d it. T h e r e w a s a k i n d of r o u g h 

publ ic o p i n i o n a n d there w e r e r o u g h , v e r y r o u g h , h a n d s w h i c h 

a c t e d o n it. W e n o w ta lk of pol i t ical penalt ies a n d ecclesiast i -

cal p r o h i b i t i o n , and the social c e n s u r e , but t h e y w e r e all o n e 

then. N o t h i n g is v e r y l i k e t h o s e old c o m m u n i t i e s n o w , but 

p e r h a p s a " t rades u n i o n " is as n e a r a s m o s t t h i n g s ; t o w o r k 

c h e a p is t h o u g h t t o be a " w i c k e d " t h i n g , a n d s o s o m e B r o a d -

head puts it d o w n . 

T h e o b j e c t of s u c h o r g a n i z a t i o n s is t o c r e a t e w h a t m a y b e 

cal led a c a k e of c u s t o m . A l l the a c t i o n s of life are t o b e s u b -

mit ted t o a s i n g l e rule for a s i n g l e o b j e c t ; that g r a d u a l l y 

created t h e " h e r e d i t a r y drill " w h i c h sc ience t e a c h e s t o be 

essential , a n d w h i c h t h e ear ly inst inct of m e n s a w t o be 

essential , t o o . T h a t th is régime forb ids free t h o u g h t is not 

a n evil ; o r rather , t h o u g h a n evil , it is the n e c e s s a r y basis for 

the g r e a t e s t g o o d ; it is n e c e s s a r y for m a k i n g the m o u l d of 

c iv i l i zat ion, a n d h a r d e n i n g t h e sof t fibre of ear ly m a n . 

T h e first r e c o r d e d h i s t o r y of the A r y a n race s h o w s e v e r y -

w h e r e a K i n g , a c o u n c i l , and, as the necessity of ear ly conf l ic ts 

required, t h e K i n g in m u c h p r o m i n e n c e and w i t h m u c h p o w e r . 

T h a t there c o u l d be in s u c h a g e s a n y t h i n g l ike an O r i e n t a l 

d e s p o t i s m , o r a Caesarean d e s p o t i s m , w a s i m p o s s i b l e ; the 

o u t s i d e e x t r a - p o l i t i c a l a r m y w h i c h m a i n t a i n s t h e m c o u l d not 

e x i s t w h e n t h e tr ibe w a s t h e nat ion, and w h e n all the m e n in 

t h e t r i b e w e r e w a r r i o r s . H e n c e , in t h e t i m e of H o m e r , in 

the first t i m e s of R o m e , in t h e first t i m e s of anc ient G e r m a n y , 

the K i n g is the m o s t vis ible part of the pol i ty , b e c a u s e for 

m o m e n t a r y w e l f a r e h e is the m o s t u s e f u l . T h e c l o s e o l i g a r c h y , 

t h e patr ic iate , w h i c h a l o n e c o u l d k n o w the fixed law, a l o n e 

c o u l d a p p l y the fixed l a w , w h i c h w a s r e c o g n i z e d as t h e a u t h o r -

ized c u s t o d i a n of the fixed l a w , h a d t h e n so le c o m m a n d o v e r 

t h e p r i m a r y social w a n t . I t a l o n e k n e w t h e c o d e of drill ; it 

a l o n e w a s o b e y e d ; it a l o n e could drill . M r . G r o t e has ad-

m i r a b l y descr ibed the r ise of t h e pr imit ive o l i g a r c h i e s u p o n 

the face of t h e first m o n a r c h y , b u t p e r h a p s b e c a u s e h e s o m u c h 

l o v e s h is tor ic A t h e n s h e h a s not s y m p a t h i z e d wi th pre-histor ic 

a 



Athens. He has not shown us the need of a fixed life when 
all else was unfixed life. 

It would be schoolboyish to explain at length how well the 
two great republics, the two winning republics of the ancient 
world, embody these conclusions. Rome and Sparta were 
drilling aristocracies, and succeeded because they were such. 
Athens was indeed of another and higher order; at least to us 
instructed moderns who know her and have been taught by 
her. But to the " Philistines " of those days Athens was of a 
lower order. She was beaten; she lost the great visible game 
which is all that short-sighted contemporaries know. She was 
the great " free failure " of the ancient world. She began, she 
announced, the good things that were to come; but she was 
too weak to display and enjoy them; she was trodden down 
by those of coarser make and better trained frame. 

How much these principles are confirmed by Jewish history 
is obvious. There was doubtless much else in Jewish history 
—whole elements with which I am not here concerned. But 
so much is plain. The Jews were in the beginning the most 
unstable of nations; they were submitted to their law, and they 
came out the most stable of nations. Their polity was indeed 
defective in unity. After they asked for a King the spiritual 
and the secular powers (as we should speak) were never at 
peace, and never agreed. And the ten tribes who lapsed from 
their law melted away into the neighboring nations. Jeroboam 
has been called the " first liberal;" and, religion apart, there 
is a meaning in the phrase. He began to break up the binding 
polity which was what men wanted in that age, though eager 
and inventive minds always dislike it. But the Jews who 
adhered to their law became the Jews of the day, a nation of 
a firm set if ever there was one. 

It is connected with this fixity that jurists tell us that the 
title " contract" is hardly to be discovered in the oldest law. 
In modern days, in civilized days, men's choice determines 
nearly all they do. But in early times that choice determined 
scarcely anything. The guiding rule was the law of status. 
Everybody was born to a place in the community: in that 
place he had to stay: in that place he found certain duties which 
he had to fulfil, and which were all he needed to think of. The 

net of custom caught men in distinct spots, and kept each 
where he stood. 

What are called in European politics the principles of 1789 
are therefore inconsistent with the early world ; they are fitted 
only to the new world in which society has gone through its 
early task; when the inherited organization is already con-
firmed and fixed; when the soft minds and strong passions 
of youthful nations are fixed and guided by hard transmitted 
instincts. Till then not equality before the law is necessary 
but inequality, for what is most wanted is an elevated élite 
who know the law : not a good government seeking the hap-
piness of its subjects, but a dignified and overawing government 
getting its subjects to obey: not a good law, but a compre-
hensive law binding all life to one routine. Later are the ages 
of freedom; first are the ages of servitude. In 1789, when 
the great men of the Constituent Assembly looked on the 
long past, they hardly saw anything in it which could be 
praised or admired or imitated : all seemed a blunder—a com-
plex error to be got rid of as soon as might be. But that error 
had made themselves. On their very physical organization 
the hereditary mark of old times was fixed ; their brains were 
hardened and their nerves were steadied by the transmitted 
results of tedious usages. The ages of monotony had their 
use, for they trained men for ages when they need not be 
monotonous. 

P a r t I V 

But even yet we have not realized the full benefit of those 
early polities and those early laws. They not only "bound 
up " men in groups, not only impressed on men a certain set 
of common usages, but often, at least in an indirect way, sug-
gested, if I may use the expression, national character. 

We cannot yet explain—I am sure, at least, I cannot attempt 
to explain—all the singular phenomena of national character: 
how completely and perfectly they seem to be at first framed ; 
how slowly, how gradually they can alone be altered, if they 
can be altered at all. But there is one analogous fact which 
may help us to see, at least dimly, how such phenomena are 
caused. There is a character of ages, as well as of nations ; 
and as we have full histories of many such periods, we can 



examine exactly when and how the mental peculiarity of each 
began, and also exactly when and how that mental peculiarity 
passed away. W e have an idea of Queen Anne's time, for 
example, or of Queen Elizabeth's time, or George II's time-
or again of the age of Louis X I V , or Louis X V , or the French 
Revolution; an idea more or less accurate in proportion as 
we study, but probably even in the minds who know these 
ages best and most minutely, more special, more simple, more 
unique than the truth was. We throw aside too much, in 
making up our images of eras, that which is common to' all 
eras. The English character was much the same in many 
great respects in Chaucer's time as it was in Elizabeth's time 
or Anne's time, or as it is now. But some qualities were 
added to this common element in one era and some in another; 
some qualities seemed to overshadow and eclipse it in one era' 
and others in another. We overlook and half forget the con-
stant while we see and watch the variable. But—for that is 
the present point—why is there this variable ? Everyone must, 
I think, have been puzzled about it. Suddenly, in a quiet timé 
—say, in Queen Anne's time—arises a special literature, a 
marked variety of human expression, pervading what is then 
written and peculiar to it: surely this is singular. 

The true explanation is, I think, something like this One 
considerable writer gets a sort of start because what he writes 
is somewhat more—only a little more very often, as I believe 
—congenial to the minds around him than any other sort 
This writer is very often not the one whom posterity remembers 
—not the one who carries the style of the age farthest towards 
its ideal type, and gives it its charm and its perfection. It was 
not Addison who began the essay-writing of Queen Anne's 
time, but Steele; it was the vigorous forward man who struck 
out the rough notion, though it was the wise and meditative 
man who improved upon it and elaborated it, and whom pos-
terity reads. Some strong writer, or group of writers, thus 
seize on the public mind, and a curious process soon assimilates 
other writers in appearance to them. To some extent, no 
doubt, this assimilation is effected by a process most intelligible, 
and not at all curious—the process of conscious imitation; A 
sees that B's style of writing answers, and he imitates it. But 
definitely aimed mimicry like this is always rare; original men 

who like their own thoughts do not willingly clothe them in 
words they feel they borrow. No man, indeed, can think to 
much purpose when he is studying to write a style not his own. 
After all, very few men are at all equal to the steady labor, the 
stupid and mistaken labor mostly, of making a style. Most 
men catch the words that are in the air, and the rhythm which 
comes to them they do not know from whence; an uncon-
scious imitation determines their words, and makes them say 
what of themselves they would never have thought of saying. 
Everyone who has written in more than one newspaper knows 
how invariably his style catches the tone of each paper while 
he is writing for it, and changes to the tone of another when 
in turn he begins to write for that. He probably would rather 
write the traditional style to which the readers of the journal 
are used, but he does not set himself to copy it; he would have 
to force himself in order not to write it if that was what he 
wanted. Exactly in this way, just as a writer for a journal 
without a distinctly framed purpose gives the readers of the 
journal the sort of words and the sort of thoughts they are used 
to—so, on a larger scale, the writers of an age, without thinking 
of it, give to the readers of the age the sort of words and the 
sort of thoughts—the special literature, in fact—which those 
readers like and prize. And not only does the writer, without 
thinking, choose the sort of style and meaning which are most 
in vogue, but the writer is himself chosen. A writer does not 
begin to write in the traditional rhythm of an age unless he 
feels, or fancies he feels, a sort of aptitude for writing it, any 
more than a writer tries to write in a journal in which the style 
is uncongenial or impossible to him. Indeed, if he mistakes 
he is soon weeded out; the editor rejects, the age will not read 
his compositions. How painfully this traditional style cramps 
great writers whom it happens not to suit is curiously seen in 
Wordsworth, who was bold enough to break through it, and, 
at the risk of contemporary neglect, to frame a style of his 
own. But he did so knowingly, and he did so with an effort. 
" It is supposed," he says, " that by the act of writing in verse 
an author makes a formal engagement that he will gratify cer-
tain known habits of association ; that he not only then apprises 
the reader that certain classes of ideas and expressions will be 
found in his book, but that others will be carefully eschewed. 



T h e e x p o n e n t o r s y m b o l he ld f o r t h b y metr ica l l a n g u a g e m u s t , 

in d i f f e r e n t a g e s of l i t e r a t u r e , h a v e e x c i t e d v e r y d i f ferent e x -

p e c t a t i o n s ; f o r e x a m p l e , in t h e a g e of C a t u l l u s , T e r e n c e , o r 

L u c r e t i u s , a n d t h a t of S t a t i u s o r C l a u d i a n ; a n d in o u r o w n 

c o u n t r y , in t h e a g e of S h a k e s p e a r e a n d B e a u m o n t a n d F l e t c h e r , 

a n d t h a t of D o n n e a n d C o w l e y , o r P o p e . " A n d t h e n , in a k i n d 

of v e x e d w a y , W o r d s w o r t h g o e s o n t o e x p l a i n t h a t he himsel f 

c a n ' t a n d w o n ' t d o w h a t is e x p e c t e d f r o m h i m , but that he wi l l 

w r i t e his o w n w o r d s , a n d o n l y his o w n w o r d s . A strict , I w a s 

g o i n g t o s a y a P u r i t a n , g e n i u s wi l l a c t thus , b u t m o s t m e n 

of g e n i u s a r e s u s c e p t i b l e a n d versat i le , a n d fall in to t h e s ty le 

of the i r a g e . O n e v e r y u n a p t at t h e a s s i m i l a t i n g process , b u t 

o n t h a t a c c o u n t t h e m o r e c u r i o u s a b o u t it, s a y s : — 

" H o w we 

T r a c k a l ivelong day , g rea t heaven, and watch ou r s h a d o w s ! 
W h a t ou r s h a d o w s seem, forsooth, we will ourselves be. 
Do I look like t h a t ? You th ink me t h a t : then I am tha t . " 

W h a t w r i t e r s a r e e x p e c t e d t o wri te , t h e y w r i t e ; o r else t h e y 

d o n o t w r i t e at a l l ; b u t , l ike the w r i t e r of t h e s e l ines, s top dis-

c o u r a g e d , l i v e d i s h e a r t e n e d , a n d die l e a v i n g f r a g m e n t s w h i c h 

the i r f r iends t r e a s u r e , b u t w h i c h a r u s h i n g w o r l d n e v e r heeds . 

T h e n o n c o n f o r m i s t w r i t e r s a r e n e g l e c t e d , t h e c o n f o r m i s t 

w r i t e r s a r e e n c o u r a g e d , unti l p e r h a p s o n a s u d d e n t h e f a s h i o n 

shifts . A n d a s w i t h t h e w r i t e r s , so in a less d e g r e e w i t h r e a d -

ers. M a n y m e n — m o s t m e n — g e t t o l ike o r t h i n k t h e y l ike 

t h a t w h i c h is e v e r b e f o r e t h e m , and w h i c h t h o s e a r o u n d t h e m 

l ike , a n d w h i c h r e c e i v e d o p i n i o n s a y s t h e y o u g h t to l i k e ; o r 

if their m i n d s a r e t o o m a r k e d and o d d l y m a d e t o g e t into t h e 

m o u l d , t h e y g i v e u p r e a d i n g a l t o g e t h e r , o r read o l d b o o k s a n d 

f o r e i g n b o o k s , f o r m e d u n d e r a n o t h e r c o d e and a p p e a l i n g t o a 

d i f f e r e n t taste . T h e p r i n c i p l e of " e l i m i n a t i o n , " the " use a n d 

d i s u s e " of o r g a n s w h i c h natural is ts s p e a k of , w o r k s here. 

W h a t is u s e d s t r e n g t h e n s ; w h a t is disused w e a k e n s : " t o t h o s e 

w h o h a v e , m o r e is g i v e n ; " and so a sort of s ty le sett les u p o n 

a n a g e , a n d i m p r i n t i n g itself m o r e than a n y t h i n g else in m e n ' s 

m e m o r i e s b e c o m e s a l l that is t h o u g h t of a b o u t it. 

I b e l i e v e t h a t w h a t w e cal l national c h a r a c t e r a r o s e in very 

m u c h t h e s a m e w a y . A t first a sort of " c h a n c e p r e d o m i -

n a n c e " m a d e a m o d e l , and then invincib le a t t ract ion , the 

necess i ty w h i c h r u l e s all b u t t h e s t r o n g e s t m e n t o i m i t a t e w h a t 

is b e f o r e the i r e y e s , and t o be w h a t t h e y are e x p e c t e d t o be , 

m o u l d e d m e n b y that model . T h i s is, I t h i n k , t h e v e r y p r o c e s s 

b y w h i c h n e w national c h a r a c t e r s are b e i n g m a d e i n our o w n 

t i m e I n A m e r i c a and in A u s t r a l i a a n e w m o d i f i c a t i o n of w h a t 

w e call A n g l o - S a x o n i s m is g r o w i n g . A sort of t y p e of c h a r -

a c t e r a r o s e f r o m t h e diff icult ies of c o l o n i a l l i f e — t h e di f f icul ty of 

s t r u g g l i n g w i t h the w i l d e r n e s s ; a n d t h i s t y p e has g i v e n its 

s h a p e t o t h e m a s s of characters b e c a u s e the m a s s of c h a r a c t e r s 

h a v e u n c o n s c i o u s l y imitated it. M a n y of t h e A m e r i c a n char-

acter is t ics a r e p la in ly u s e f u l in s u c h a life, a n d c o n s e q u e n t o n 

s u c h a life. T h e e a g e r rest lessness, t h e h i g h l y s t r u n g n e r v o u s 

o r g a n i z a t i o n , are use fu l i n c o n t i n u a l s t r u g g l e , a n d also are 

p r o m o t e d b y it. T h e s e traits s e e m t o b e a r i s i n g in A u s t r a l i a , 

t o o , a n d w h e r e v e r else t h e E n g l i s h r a c e is p l a c e d i n l i k e cir-

c u m s t a n c e s . B u t even in t h e s e u s e f u l par t i cu lars the innate 

t e n d e n c y of t h e h u m a n m i n d t o b e c o m e l i k e w h a t is a r o u n d it, 

h a s e f f e c t e d m u c h ; a s l u g g i s h E n g l i s h m a n wi l l o f t e n c a t c h the 

e a g e r A m e r i c a n l o o k in a f e w y e a r s ; a n I r i s h m a n o r e v e n a 

G e r m a n wi l l c a t c h it, too , e v e n in all E n g l i s h part iculars . A n d 

as t o a h u n d r e d m i n o r p o i n t s — i n so m a n y t h a t g o to m a r k t h e 

t y p i c a l Y a n k e e — u s e f u l n e s s h a s h a d n o share e i ther in their 

o r i g i n o r the i r p r o p a g a t i o n . T h e a c c i d e n t of s o m e p r e d o m i -

n a n t p e r s o n p o s s e s s i n g t h e m set t h e f a s h i o n , and it h a s b e e n 

imitated t o t h i s d a y . A n y b o d y w h o inquires wi l l find e v e n in 

E n g l a n d , a n d e v e n in t h e s e d a y s of ass imi lat ion, parish p e c u -

l iarit ies w h i c h arose , n o d o u b t , f r o m s o m e o l d a c c i d c n t , a n d 

h a v e b e e n h e e d f u l l y p r e s e r v e d b y c u s t o m a r y c o p y i n g . A 

n a t i o n a l c h a r a c t e r is b u t t h e success fu l p a r i s h c h a r a c t e r ; just 

as the n a t i o n a l speech is b u t t h e s u c c e s s f u l par ish dialect , t h e 

dia lect , t h a t is, of t h e distr ict w h i c h c a m e t o b e m o r e — i n m a n y 

cases b u t a l itt le m o r e — i n f l u e n t i a l t h a n o t h e r distr icts , a n d so 

set its y o k e o n b o o k s a n d o n soc ie ty . 

I c o u l d e n l a r g e m u c h o n this , f o r I b e l i e v e this u n c o n s c i o u s 

i m i t a t i o n t o b e t h e pr inc ipa l f o r c e in t h e m a k i n g of nat ional 

c h a r a c t e r s ; b u t I h a v e a l r e a d y said m o r e a b o u t it t h a n I need. 

E v e r y b o d y w h o w e i g h s e v e n half t h e s e a r g u m e n t s wil l a d m i t 

t h a t it is a g r e a t f o r c e in t h e matter , a pr incipal a g e n c y t o b e 

a c k n o w l e d g e d and w a t c h e d ; and f o r m y present p u r p o s e I w a n t 

n o m o r e . I h a v e o n l y t o s h o w the e f f i c a c y of the t i g h t ear ly 



polity (so t o s p e a k ) a n d the s t r i c t e a r l y l a w o n t h e c r e a t i o n 

of c o r p o r a t e c h a r a c t e r s . T h e s e s e t t l e d t h e p r e d o m i n a n t t y p e , 

set up a sort of m o d e l , m a d e a s o r t o f i d o l ; this was w o r s h i p p e d , 

copied, a n d o b s e r v e d , f r o m all m a n n e r of m i n g l e d f e e l i n g s ' 

but m o s t of all b e c a u s e it w a s t h e " t h i n g t o d o , " the t h e n ac-

cepted f o r m of h u m a n act ion. W h e n o n c e the p r e d o m i n a n t 

t y p e w a s d e t e r m i n e d , t h e c o p y i n g p r o p e n s i t y of m a n did t h e 

rest. T h e tradi t ion a s c r i b i n g S p a r t a n legis lat ion t o L y c u r g u s 

w a s l iterally u n t r u e , but its spirit w a s quite true. I n t h e o r i g i n 

of states s t r o n g a n d e a g e r i n d i v i d u a l s g o t hold of smal l k n o t s 

of m e n , a n d m a d e f o r t h e m a f a s h i o n w h i c h they w e r e a t t a c h e d 

t o a n d k e p t . 

I t is o n l y a f t e r d u l y a p p r e h e n d i n g t h e silent m a n n e r in 

w h i c h nat ional c h a r a c t e r s thus f o r m themselves , t h a t w e c a n 

rightly a p p r e c i a t e the dis l ike w h i c h o l d G o v e r n m e n t s h a d t o 

trade. T h e r e m u s t h a v e been s o m e t h i n g peculiar a b o u t it, 

for the best p h i l o s o p h e r s , P l a t o a n d A r i s t o t l e , shared it. T h e y 

r e g a r d e d c o m m e r c e as the s o u r c e o f corrupt ion as n a t u r a l l y 

as a m o d e r n e c o n o m i s t considers it t h e s p r i n g of industry , a n d 

all t h e o l d G o v e r n m e n t s acted in t h i s respect u p o n t h e phi -

l o s o p h e r s ' m a x i m s . " W e l l , " sa id D r . A r n o l d , s p e a k i n g ironi-

ca l ly a n d in the spirit of m o d e r n t i m e s — " W e l l , indeed, m i g h t 

t h e p o l i c y of the o l d pr ies t -nobles o f E g y p t a n d India e n d e a v o r 

t o divert the ir p e o p l e from b e c o m i n g famil iar wi th t h e sea, 

a n d represent t h e o c c u p a t i o n of a s e a m a n as incompat ible w i t h 

the pur i ty of t h e h i g h e s t castes. T h e sea deserved t o be hated 

b y the old ar is tocrac ies , i n a s m u c h a s it has been the m i g h t i e s t 

i n s t r u m e n t in t h e c iv i l izat ion o f m a n k i n d . " B u t t h e old 

o l i g a r c h i e s had their o w n w o r k , a s w e n o w know. T h e y w e r e 

i m p o s i n g a f a s h i o n i n g y o k e ; t h e y w e r e m a k i n g the h u m a n n a -

ture w h i c h a f ter t imes e m p l o y . T h e y w e r e at their l a b o r s ; w e 

h a v e entered into these labors. A n d t o t h e unconsc ious imi-

tat ion w h i c h w a s the ir pr incipal t o o l , n o impediment w a s s o 

f o r m i d a b l e as f o r e i g n intercourse . M e n imitate w h a t is b e f o r e 

their eyes , if it is be fore their e y e s a l o n e , but they do not imitate 

Jt if it is o n l y o n e a m o n g m a n y p r e s e n t t h i n g s — o n e c o m p e t i t o r 

a m o n g o t h e r s , all of w h i c h are e q u a l a n d s o m e of w h i c h s e e m 

better . " W h o e v e r s p e a k s t w o l a n g u a g e s is a r a s c a l , " s a y s 

t h e s a y i n g , a n d it r i g h t l y r e p r e s e n t s t h e feel ing of p r i m i t i v e 

c o m m u n i t i e s w h e n t h e sudden i m p a c t of n e w t h o u g h t s a n d 

n e w e x a m p l e s b r e a k s d o w n t h e c o m p a c t d e s p o t i s m of t h e 

s i n g l e c o n s e c r a t e d c o d e , and l e a v e s pl iant a n d impress ib le m a n 

— s u c h a s he t h e n i s — t o f o l l o w his u n p l e a s a n t wi l l w i t h o u t 

dist inct g u i d a n c e b y h e r e d i t a r y m o r a l i t y a n d h e r e d i t a r y r e -

l i g i o n . T h e o l d o l i g a r c h i e s w a n t e d t o k e e p their t y p e per fect , 

a n d for that end t h e y w e r e right not t o a l l o w f o r e i g n e r s t o 

t o u c h it. 

" D i s t i n c t i o n s of r a c e , " s a y s A r n o l d h imsel f e l s e w h e r e in a 

r e m a r k a b l e e s s a y — f o r it w a s his last o n G r e e k h i s t o r y , his 

farewel l w o r d s o n a l o n g f a v o r i t e s u b j e c t — " w e r e not of that 

o d i o u s a n d fantast ic c h a r a c t e r w h i c h t h e y h a v e b e e n in m o d e r n 

t i m e s ; t h e y impl ied real d i f f e r e n c e s of t h e m o s t i m p o r t a n t k i n d , 

r e l i g i o u s a n d m o r a l . " A n d a f t e r e x e m p l i f y i n g this at l e n g t h 

he g o e s o n , " I t is not t h e n t o be w o n d e r e d at that T h u c y d i d e s , 

w h e n s p e a k i n g of a c i t y f o u n d e d j o i n t l y b y I o n i a n s a n d 

D o r i a n s , s h o u l d h a v e t h o u g h t it r i g h t t o add ' that t h e pre-

v a i l i n g inst i tut ions of t h e t w o w e r e I o n i a n , ' for a c c o r d i n g a s 

t h e y w e r e d e r i v e d f r o m o n e o r the o t h e r the p r e v a i l i n g t y p e 

w o u l d be d i f f e r e n t . A n d t h e r e f o r e t h e m i x t u r e of p e r s o n s of 

d i f ferent race in the s a m e c o m m o n w e a l t h , u n l e s s o n e race had 

a c o m p l e t e a s c e n d a n c y , tended t o c o n f u s e all the re lat ions of 

h u m a n life, a n d all m e n ' s n o t i o n s of right a n d w r o n g ; o r b y 

c o m p e l l i n g m e n t o to lerate in so n e a r a re lat ion a s that of 

f e l l o w - c i t i z e n s ' d i f f e r e n c e s u p o n t h e m a i n p o i n t s of h u m a n life, 

led t o a g e n e r a l c a r e l e s s n e s s a n d scept ic i sm, a n d e n c o u r a g e d 

t h e n o t i o n that r i g h t a n d w r o n g had no real e x i s t e n c e , b u t 

w e r e m e r e c r e a t u r e s of h u m a n o p i n i o n . " B u t if this be so , 

t h e o l i g a r c h i e s w e r e r i g h t . C o m m e r c e b r i n g s th is m i n g l i n g 

of ideas, th is b r e a k i n g d o w n of o l d c r e e d s , a n d b r i n g s it in-

e v i t a b l y . It is n o w - a - d a y s its g r e a t e s t g o o d t h a t it does s o ; 

t h e c h a n g e is w h a t w e cal l " e n l a r g e m e n t of m i n d . " B u t in 

e a r l y t i m e s P r o v i d e n c e " set apart t h e n a t i o n s ; " a n d it is not 

till the f r a m e of the ir m o r a l s is set b y l o n g a g e s of t r a n s m i t t e d 

disc ipl ine , that s u c h e n l a r g e m e n t can b e b o r n e . T h e a g e s of 

isolat ion h a d the ir use , for t h e y t ra ined m e n f o r a g e s w h e n 

t h e y w e r e n o t t o b e isolated. 



C H A P T E R I! 

T H E U S E O F C O N F L I C T 

P a r t I 

TH E d i f f e r e n c e b e t w e e n p r o g r e s s i o n a n d stat ionary in-

a c t i o n , " s a y s o n e of o u r g r e a t e s t l i v i n g wr i ters , " is 

o n e of t h e g r e a t secrets w h i c h sc ience has yet t o p e n e -

t r a t e . " I a m s u r e I d o n o t p r e t e n d that I can complete ly p e n e -

t r a t e i t ; b u t it u n d o u b t e d l y s e e m s t o m e that t h e p r o b l e m is o n 

t h e v e r g e of s o l u t i o n , a n d t h a t sc ient i f ic successes in k i n d r e d 

fields b y a n a l o g y s u g g e s t s o m e pr inciples w h i c h w h o l l y r e m o v e 

m a n y of its d i f f i cu l t ies , a n d indicate t h e sort of w a y in w h i c h 

t h o s e w h i c h r e m a i n m a y h e r e a f t e r b e r e m o v e d too. 

B u t w h a t is t h e p r o b l e m ? C o m m o n E n g l i s h , t m i g h t p e r -

h a p s s a y c o m m o n c iv i l i zed t h o u g h t , i g n o r e s it. O u r h a b i t u a l 

i n s t r u c t o r s , o u r o r d i n a r y c o n v e r s a t i o n , o u r inev i table a n d in-

e r a d i c a b l e p r e j u d i c e s , t e n d t o m a k e us t h i n k that " P r o g r e s s " 

is t h e n o r m a l f a c t in h u m a n s o c i e t y , t h e fact w h i c h w e s h o u l d 

e x p e c t t o see , t h e f a c t w h i c h w e s h o u l d b e surpr ised if w e did 

not see. B u t h i s t o r y r e f u t e s this. T h e a n c i e n t s h a d n o c o n -

c e p t i o n of p r o g r e s s ; t h e y did not so m u c h as r e j e c t t h e i d e a ; 

t h e y did n o t e v e n enter ta in t h e idea. O r i e n t a l n a t i o n s a r e j u s t 

t h e s a m e n o w . S i n c e h i s t o r y b e g a n t h e y h a v e a l w a y s b e e n 

w h a t t h e y a r e . S a v a g e s , a g a i n , d o not i m p r o v e ; t h e y h a r d l y 

s e e m t o h a v e t h e b a s i s o n w h i c h t o b u i l d , m u c h less t h e m a -

ter ia l t o p u t u p a n y t h i n g w o r t h h a v i n g . O n l y a f e w nat ions , 

and t h o s e of E u r o p e a n o r i g i n , a d v a n c e ; a n d yet t h e s e t h i n k — 

s e e m i r r e s i s t i b l y c o m p e l l e d t o t h i n k — s u c h a d v a n c e t o be i n -

e v i t a b l e , n a t u r a l , a n d eternal . W h y t h e n is t h i s g r e a t c o n -

trast ? 

B e f o r e w e c a n a n s w e r , w e m u s t i n v e s t i g a t e m o r e a c c u r a t e l y . 

N o d o u b t h i s t o r y s h o w s t h a t m o s t n a t i o n s are s t a t i o n a r y n o w ; 

but it a f f o r d s r e a s o n t o t h i n k that all n a t i o n s o n c e a d v a n c e d 
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T h e i r p r o g r e s s w a s arrested at v a r i o u s p o i n t s ; but n o w h e r e , 

p r o b a b l y n o t e v e n in t h e hil l tr ibes of India , not e v e n in the 

A n d a m a n I s l a n d e r s , not e v e n in t h e s a v a g e s of T e r r a del 

F u e g o , d o w e find m e n w h o h a v e n o t g o t s o m e w a y . T h e y 

h a v e m a d e the ir little p r o g r e s s in a h u n d r e d d i f ferent w a y s ; 

t h e y h a v e f r a m e d w i t h infinite a s s i d u i t y a h u n d r e d c u r i o u s 

h a b i t s ; t h e y h a v e , s o t o s a y , s c r e w e d t h e m s e l v e s into t h e u n -

c o m f o r t a b l e c o r n e r s of a c o m p l e x life, w h i c h is o d d a n d d r e a r y , 

b u t y e t is poss ib le . A n d t h e c o r n e r s a r e n e v e r t h e s a m e in a n y 

t w o ' p a r t s of t h e w o r l d . O u r r e c o r d b e g i n s w i t h a t h o u s a n d 

u n c h a n g i n g edif ices, b u t it s h o w s t races of p r e v i o u s b u i l d i n g . 

I n histor ic t i m e s t h e r e h a s b e e n little p r o g r e s s ; in p r e - h i s t o r i c 

t i m e s t h e r e m u s t h a v e b e e n m u c h . 

I n s o l v i n g , o r t r y i n g t o so lve , t h e q u e s t i o n , w e m u s t t a k e 

n o t i c e of this r e m a r k a b l e d i f f e r e n c e , a n d e x p l a i n it, t o o , o r else 

w e m a y be sure o u r p r i n c i p l e s a r e utter ly i n c o m p l e t e , a n d p e r -

h a p s a l t o g e t h e r u n s o u n d . B u t w h a t t h e n is t h a t so lut ion , o r 

w h a t are t h e p r i n c i p l e s w h i c h t e n d s t o w a r d s i t? T h r e e l a w s , 

o r a p p r o x i m a t e l a w s , m a y , I t h i n k , be laid d o w n , wi th o n l y 

o n e of w h i c h I c a n deal in this p a p e r , but all three of w h i c h it 

wi l l be best t o state, t h a t it m a y be seen w h a t I a m a i m i n g at . 

F i r s t . I n e v e r y p a r t i c u l a r state of t h e w o r l d , t h o s e n a t i o n s 

w h i c h are s t r o n g e s t t e n d t o p r e v a i l o v e r t h e o t h e r s ; and in 

certa in m a r k e d pecul iar i t ies the s t r o n g e s t t e n d t o b e t h e b e s t . 

S e c o n d l y . W i t h i n e v e r y p a r t i c u l a r n a t i o n the t y p e o r t y p e s 

of c h a r a c t e r t h e n a n d t h e r e m o s t a t t ract ive tend t o p r e v a i l ; 

a n d t h e m o s t a t t r a c t i v e , t h o u g h wi th e x c e p t i o n s , is w h a t w e 

cal l the b e s t c h a r a c t e r . 

T h i r d l y . N e i t h e r of these c o m p e t i t i o n s is in m o s t h i s t o r i c 

c o n d i t i o n s intensi f ied b y e x t r i n s i c forces , b u t in s o m e c o n d i -

t ions, such as t h o s e n o w p r e v a i l i n g in the m o s t inf luential p a r t 

of t h e w o r l d , b o t h a r e so intensi f ied. 

T h e s e are t h e sort of d o c t r i n e s wi th w h i c h , u n d e r the n a m e 

of " natural se lect ion " in p h y s i c a l sc ience , w e h a v e b e c o m e 

f a m i l i a r ; a n d a s e v e r y g r e a t scientif ic c o n c e p t i o n t e n d s t o a d -

v a n c e its b o u n d a r i e s a n d t o be of use in s o l v i n g p r o b l e m s n o t 

t h o u g h t of w h e n it w a s started, so here , w h a t w a s put f o r w a r d 

for m e r e animal h i s t o r y m a y , w i t h a c h a n g e of f o r m , b u t an 

identical essence , b e appl ied t o h u m a n h i s t o r y . 
A t first some o b j e c t i o n w a s raised t o the principle of nat-



ural select ion " in physical s c i e n c e u p o n r e l i g i o u s g r o u n d s ; it 

w a s to be e x p e c t e d that so a c t i v e a n idea a n d s o l a r g e a shift-

i n g of t h o u g h t w o u l d seem t o imper i l m u c h w h i c h m e n v a l u e d . 

B u t in this, a s in o t h e r cases , t h e o b j e c t i o n is, I t h i n k , p a s s i n g 

a w a y ; t h e n e w principle is m o r e seen t o be fatal t o m e r e o u t -

w o r k s of r e l i g i o n , not to r e l i g i o n itself. A t a l l e v e n t s , t o t h e 

sort of appl icat ion here m a d e of it, w h i c h o n l y a m o u n t s t o 

s e a r c h i n g o u t a n d f o l l o w i n g u p a n a n a l o g y s u g g e s t e d b y it, 

there is p la in ly n o o b j e c t i o n . E v e r y o n e n o w a d m i t s that h u -

m a n history is g u i d e d by cer ta in laws, a n d all t h a t is here a i m e d 

at is to indicate , in a more o r less d is t inct w a y a n inf in i tes imal ly 

smal l p o r t i o n of s u c h laws. 

T h e d i s c u s s i o n of these t h r e e p r i n c i p l e s c a n n o t b e k e p t q u i t e 

apart e x c e p t b y p e d a n t r y ; b u t it is a l m o s t e x c l u s i v e l y wi th 

the first—that of the c o m p e t i t i o n b e t w e e n n a t i o n a n d n a t i o n , 

o r tr ibe a n d tribe ( for I m u s t use these w o r d s in their l a r g e s t 

sense, a n d so a s t o include e v e r y c o h e r i n g a g g r e g a t e of h u m a n 

b e i n g s ) — t h a t I can deal n o w ; a n d e v e n a s t o t h a t I can bu? 

set d o w n a few principal c o n s i d e r a t i o n s . 

T h e p r o g r e s s of the mi l i tary art is t h e m o s t c o n s p i c u o u s , 1 

w a s a b o u t t o s a y the m o s t s h o w y , fact in hurnan history, 

A n c i e n t c iv i l izat ion m a y be c o m p a r e d w i t h m o d e r n in m a n y 

respects , a n d p laus ib le a r g u m e n t s c o n s t r u c t e d t o s h o w that if 

is b e t t e r ; b u t y o u cannot c o m p a r e t h e t w o in m i l i t a r y p o w e r . 

N a p o l e o n c o u l d indisputably h a v e c o n q u e r e d A l e x a n d e r ; o u i 

Indian a r m y w o u l d not t h i n k m u c h of t h e R e t r e a t of t h e T e n 

T h o u s a n d . A n d I s u p p o s e t h e i m p r o v e m e n t h a s b e e n c o n -

t i n u o u s : I h a v e not the s l i g h t e s t p r e t e n c e t o specia l k n o w l -

e d g e ; b u t , l o o k i n g at the m e r e s u r f a c e of the facts, it s e e m s 

l ike ly that the a g g r e g a t e b a t t l e a r r a y , s o t o s a y , of m a n k i n d , 

t h e fighting force of the h u m a n race , h a s c o n s t a n t l y a n d i n -

v a r i a b l y g r o w n . It is true t h a t t h e a n c i e n t c iv i l i zat ion l o n g 

resisted t h e " b a r b a r i a n s , " a n d w a s then d e s t r o y e d b y t h e bar-

barians. B u t the b a r b a r i a n s h a d i m p r o v e d . " B y d e g r e e s , " 

s a y s a m o s t a c c o m p l i s h e d w r i t e r , * " b a r b a r i a n m e r c e n a r i e s 

c a m e t o f o r m t h e largest , o r at least the m o s t e f f e c t i v e , part of 

t h e R o m a n armies . T h e b o d y - g u a r d of A u g u s t u s h a d b e e n 

so c o m p o s e d ; the pretorians w e r e g e n e r a l l y selected f r o m the 

bravest f ront ier t r o o p s , m o s t of t h e m G e r m a n s . " " T h u s , " he 

cont inues , " i n m a n y w a y s w a s t h e o l d a n t a g o n i s m b r o k e n 

* Mr . Bryce. 

d o w n , R o m a n s a d m i t t i n g b a r b a r i a n s t o rank and o f f i c e ; b a r -

b a r i a n s c a t c h i n g s o m e t h i n g of the m a n n e r s a n d cu l ture of their 

n e i g h b o r s . A n d thus, w h e n t h e final m o v e m e n t c a m e , the 

T e u t o n i c t r ibes s l o w l y es tabl i shed t h e m s e l v e s t h r o u g h t h e 

p r o v i n c e s , k n o w i n g s o m e t h i n g of t h e s y s t e m t o w h i c h t h e y 

c a m e , a n d n o t u n w i l l i n g t o be c o n s i d e r e d its m e m b e r s . " T a k -

i n g fr iend a n d foe t o g e t h e r , it m a y b e d o u b t e d w h e t h e r the 

fighting c a p a c i t y of t h e t w o a r m i e s w a s n o t as g r e a t at last, 

w h e n the E m p i r e fe l l , as e v e r it w a s in t h e l o n g p e r i o d w h i l e 

t h e E m p i r e p r e v a i l e d . D u r i n g t h e M i d d l e A g e s the c o m b i n -

i n g p o w e r of m e n o f t e n f a i l e d ; in a d i v i d e d t i m e y o u c a n n o t 

col lect as m a n y s o l d i e r s a s in a c o n c e n t r a t e d t ime. B u t th is 

d i f f icul ty is pol i t ica l , not mi l i tary . I f y o u a d d e d u p t h e m a n y 

little h o s t s of a n y c e n t u r y of separat ion , t h e y w o u l d p e r h a p s 

be f o u n d e q u a l o r g r e a t e r than t h e s i n g l e host , o r t h e f e w e r 

hosts , of p r e v i o u s c e n t u r i e s w h i c h w e r e m o r e uni ted . T a k e n 

a s a w h o l e , a n d a l l o w i n g for p o s s i b l e e x c e p t i o n s , t h e a g g r e -

g a t e fighting p o w e r of m a n k i n d h a s g r o w n i m m e n s e l y , a n d has 

b e e n g r o w i n g c o n t i n u o u s l y s i n c e w e k n e w a n y t h i n g a b o u t it. 

A g a i n , this f o r c e h a s t e n d e d t o c o n c e n t r a t e itself m o r e a n d 

m o r e in cer ta in g r o u p s w h i c h w e call " c iv i l i zed n a t i o n s . " T h e 

literati of the last c e n t u r y w e r e f o r e v e r in fear of a n e w c o n q u e s t 

of the b a r b a r i a n s , b u t o n l y b e c a u s e the ir i m a g i n a t i o n w a s o v e r -

s h a d o w e d a n d f r i g h t e n e d b y t h e o l d c o n q u e s t s . A v e r y l itt le 

c o n s i d e r a t i o n w o u l d h a v e s h o w n t h e m that , s ince the m o n o p o l y 

of m i l i t a r y i n v e n t i o n s b y c u l t i v a t e d states , real a n d e f f e c t i v e 

mi l i tary p o w e r t e n d s t o c o n f i n e itself t o t h o s e states . T h e b a r -

b a r i a n s a r e n o l o n g e r s o m u c h a s v a n q u i s h e d c o m p e t i t o r s ; 

t h e y h a v e c e a s e d t o c o m p e t e at all . 

T h e m i l i t a r y v i c e s , t o o , of c iv i l i zat ion s e e m t o d e c l i n e j u s t 

as its m i l i t a r y s t r e n g t h a u g m e n t s . S o m e h o w o r o t h e r c iv i l iza-

t ion d o e s n o t m a k e m e n e f f e m i n a t e o r u n w a r l i k e n o w as it o n c e 

did. T h e r e is a n i m p r o v e m e n t in o u r fibre—moral, if n o t 

p h y s i c a l . I n ancient t i m e s c i t y p e o p l e c o u l d n o t b e g o t t o fight 

— s e e m i n g l y c o u l d n o t fight; t h e y lost t h e i r m e n t a l c o u r a g e , 

p e r h a p s the ir b o d i l y n e r v e . B u t n o w - a - d a y s in all c o u n t r i e s 

t h e g r e a t cit ies c o u l d p o u r o u t m u l t i t u d e s w a n t i n g n o t h i n g b u t 

p r a c t i c e t o m a k e g o o d soldiers , a n d a b o u n d i n g in b r a v e r y a n d 

v i g o r . T h i s w a s s o in A m e r i c a ; it w a s so in P r u s s i a ; a n d it 

w o u l d be s o in E n g l a n d too. T h e b r e e d of a n c i e n t t i m e s w a s 



impaired for w a r b y trade a n d l u x u r y , b u t t h e m o d e r n breed 

i s not so i m p a i r e d . 

A c u r i o u s fact indicates t h e s a m e t h i n g p r o b a b l y , if not cer-

ta inly . S a v a g e s w a s t e a w a y b e f o r e m o d e r n c i v i l i z a t i o n ; t h e y 

s e e m to h a v e held the ir g r o u n d b e f o r e t h e ancient . T h e r e is n o 

lament in a n y c lass ical w r i t e r for t h e b a r b a r i a n s . T h e N e w 

Z e a l a n d e r s s a y that the land wi l l d e p a r t f r o m their c h i l d r e n ; 

t h e A u s t r a l i a n s are v a n i s h i n g ; t h e T a s m a n i a n s h a v e v a n i s h e d . 

I f a n y t h i n g l ike this h a d h a p p e n e d in a n t i q u i t y , t h e c lassical 

mora l i s ts w o u l d h a v e b e e n s u r e t o m u s e o v e r i t ; for it is just 

t h e large s o l e m n k i n d of fact t h a t suited t h e m . O n the c o n -

t r a r y , in G a u l , in S p a i n , in S i c i l y — e v e r y w h e r e t h a t w e k n o w 

o f — t h e b a r b a r i a n e n d u r e d t h e c o n t a c t of the R o m a n , a n d t h e 

R o m a n al l ied himsel f t o t h e b a r b a r i a n . M o d e r n sc ience e x -

p l a i n s the w a s t i n g a w a y of s a v a g e m e n ; it s a y s that w e h a v e 

d iseases w h i c h w e c a n bear , t h o u g h t h e y c a n n o t , a n d that t h e y 

d i e a w a y b e f o r e t h e m a s o u r fatted a n d p r o t e c t e d catt le d ied 

o u t before t h e r inderpest , w h i c h is i n n o c u o u s , in c o m p a r i s o n , 

t o the hardy cattle of the steppes. S a v a g e s in the first y e a r of t h e 

C h r i s t i a n era w e r e pret ty m u c h w h a t t h e y w e r e in t h e e i g h t e e n -

h u n d r e d t h ; and if t h e y s tood t h e contact of anc ient c ivi l ized m e n , 

a n d cannot s tand o u r s , it f o l l o w s that o u r race is p r e s u m a b l y 

t o u g h e r than t h e a n c i e n t ; f o r w e h a v e t o b e a r , a n d d o bear , 

t h e seeds of g r e a t e r d iseases than those the a n c i e n t s carr ied 

w i t h them. W e m a y use, p e r h a p s , t h e u n v a r y i n g s a v a g e as a 

m e t r e t o g a u g e t h e v i g o r of t h e c o n s t i t u t i o n s t o w h o s e c o n t a c t 

h e is e x p o s e d . 

P a r t i c u l a r c o n s e q u e n c e s m a y be d u b i o u s , but as t o t h e m a i n 

f a c t there is n o d o u b t : the mi l i tary s t r e n g t h of m a n has b e e n 

g r o w i n g f r o m t h e earl iest t i m e k n o w n t o o u r h i s t o r y , s t r a i g h t 

o n till n o w . A n d w e m u s t not l o o k at t i m e s k n o w n b y w r i t t e n 

r e c o r d s o n l y ; w e m u s t t r a v e l b a c k t o o l d e r a g e s , k n o w n t o us 

o n l y b y w h a t l a w y e r s call real e v i d e n c e — t h e e v i d e n c e of t h i n g s . 

B e f o r e h i s t o r y b e g a n , t h e r e w a s at least as m u c h p r o g r e s s in 

t h e mil i tary ar t a s t h e r e h a s b e e n s ince . T h e R o m a n l e g i o n -

a r i e s or H o m e r i c G r e e k s w e r e a b o u t as s u p e r i o r t o t h e m e n of 

t h e shell m o u n d s a n d t h e flint i m p l e m e n t s as w e a r e s u p e r i o r 

t o t h e m . T h e r e h a s b e e n a c o n s t a n t a c q u i s i t i o n of mi l i tary 

s t r e n g t h b y m a n s ince w e k n o w a n y t h i n g of h i m , e i ther b y the 

d o c u m e n t s h e h a s c o m p o s e d o r the i n d i c a t i o n s h e h a s left . 

T h e c a u s e of th is m i l i t a r y g r o w t h is v e r y plain. T h e s t r o n g -

est nat ion h a s a l w a y s b e e n c o n q u e r i n g t h e w e a k e r ; s o m e t i m e s 

e v e n s u b d u i n g it, b u t a l w a y s p r e v a i l i n g o v e r it. E v e r y intel-

lec tua l g a i n , s o t o s p e a k , that a n a t i o n p o s s e s s e d w a s in t h e e a r -

liest t i m e s m a d e use o f — w a s invested a n d t a k e n o u t — i n w a r ; 

a l l e lse p e r i s h e d . E a c h n a t i o n tried c o n s t a n t l y t o be t h e 

s t r o n g e r , a n d s o m a d e o r c o p i e d t h e b e s t w e a p o n s ; b y c o n -

sc ious a n d u n c o n s c i o u s i m i t a t i o n e a c h n a t i o n f o r m e d a t y p e of 

c h a r a c t e r suitable t o w a r a n d c o n q u e s t . C o n q u e s t i m p r o v e d 

m a n k i n d b y t h e i n t e r m i x t u r e of s t r e n g t h ; t h e a r m e d t r u c e , 

w h i c h w a s t h e n cal led p e a c e , i m p r o v e d t h e m b y t h e c o m p e t i -

t ion of t r a i n i n g a n d t h e c o n s e q u e n t c r e a t i o n of n e w p o w e r . 

S i n c e t h e l o n g - h e a d e d m e n first d r o v e t h e s h o r t - h e a d e d m e n 

o u t of t h e best land in E u r o p e , all E u r o p e a n h i s t o r y h a s b e e n 

t h e h i s t o r y of t h e s u p e r p o s i t i o n of the m o r e m i l i t a r y r a c e s o v e r 

t h e less m i l i t a r y — o f the e f forts , s o m e t i m e s s u c c e s s f u l , s o m e -

t i m e s u n s u c c e s s f u l , of each race t o g e t m o r e m i l i t a r y ; a n d s o 

t h e art of w a r has c o n s t a n t l y i m p r o v e d . 

B u t w h y is o n e n a t i o n s t r o n g e r than a n o t h e r ? I n the a n -

s w e r t o that , I b e l i e v e , l ies t h e k e y t o t h e pr inc ipal p r o g r e s s of 

ear ly c iv i l i zat ion, a n d t o s o m e of t h e p r o g r e s s of a l l c iv i l izat ion. 

T h e a n s w e r is that there are v e r y a d v a n t a g e s — s o m e smal l a n d 

s o m e g r e a t — e v e r y o n e of w h i c h t e n d s t o m a k e t h e n a t i o n 

w h i c h h a s it s u p e r i o r t o t h e nat ion w h i c h h a s it n o t ; that m a n y 

of these a d v a n t a g e s can be i m p a r t e d t o s u b j u g a t e d races , o r 

imitated b y c o m p e t i n g r a c e s ; and that , t h o u g h s o m e of t h e s e 

a d v a n t a g e s m a y be p e r i s h a b l e o r in imitable , yet , o n t h e w h o l e , 

t h e e n e r g y of c iv i l i zat ion g r o w s b y t h e c o a l e s c e n c e ox s t r e n g t h s 

a n d b y the c o m p e t i t i o n of s t r e n g t h s . 

P a r t I I 

B y far t h e g r e a t e s t a d v a n t a g e is that o n w h i c h I o b s e r v e d b e -

f o r e — t h a t t o w h i c h I d r e w all t h e a t t e n t i o n I w a s able b y m a k -

i n g t h e first of these e s s a y s a n essay o n t h e P r e l i m i n a r y A g e . 

T h e first t h i n g t o a c q u i r e is, if I m a y s o e x p r e s s it, t h e l e g a l 

fibre; a p o l i t y first—what sort of p o l i t y is i m m a t e r i a l ; a l a w 

first—what k i n d of l a w is s e c o n d a r y ; a p e r s o n o r set of p e r s o n s 

t o p a y d e f e r e n c e t o — t h o u g h w h o h e is, o r t h e y are, b y c o m -

p a r i s o n s c a r c e l y s igni f ies . 

" T h e r e i s , " it h a s b e e n said, " h a r d l y a n y e x a g g e r a t i n g the 



dif ference b e t w e e n c i v i l i z e d a n d u n c i v i l i z e d m e n ; it is g r e a t e r 

than the di f ference b e t w e e n a t a m e a n d a wi ld a n i m a l , " b e c a u s e 

man c a n i m p r o v e m o r e . B u t the d i f f e r e n c e at first w a s g a i n e d 

in m u c h t h e s a m e w a y . T h e t a m i n g of a n i m a l s as it n o w g o e s 

o n a m o n g s a v a g e n a t i o n s , a n d a s t r a v e l l e r s w h o h a v e seen it 

d e s c r i b e it, is a k i n d of se lect ion. T h e m o s t wi ld are k i l led 

w h e n f o o d is w a n t e d , a n d t h e m o s t t a m e a n d e a s y t o m a n a g e 

kept , b e c a u s e t h e y a r e m o r e a g r e e a b l e t o h u m a n i n d o l e n c e , 

a n d so the k e e p e r l ikes t h e m b e s t . C a p t a i n G a l t o n , w h o has 

o f t e n seen s t r a n g e s c e n e s of s a v a g e a n d of a n i m a l life, had bet -

ter descr ibe t h e p r o c e s s : — " T h e i r r e c l a i m a b l y wi ld m e m b e r s 

of e v e r y flock w o u l d e s c a p e and b e ut ter ly l o s t ; t h e w i l d e r of 

t h o s e that r e m a i n e d w o u l d a s s u r e d l y be se lected for s l a u g h t e r 

w h e n e v e r it w a s n e c e s s a r y that o n e o f t h e flock s h o u l d be k i l led . 

T h e t a m e s t c a t t l e — t h o s e w h i c h s e l d o m ran a w a y , t h a t k e p t the 

flocks t o g e t h e r , a n d t h o s e w h i c h l e d t h e m h o m e w a r d — w o u l d 

be p r e s e r v e d a l ive l o n g e r than a n y of t h e o t h e r s . I t is, there-

fore, these that c h i e f l y b e c o m e t h e p a r e n t s of s t o c k a n d be-

q u e a t h the ir d o m e s t i c a p t i t u d e s t o t h e f u t u r e herd . I h a v e c o n -

stant ly w i t n e s s e d this p r o c e s s of s e l e c t i o n a m o n g t h e pastora l 

s a v a g e s of S o u t h A f r i c a . I b e l i e v e it t o be a v e r y i m p o r t a n t 

o n e on a c c o u n t of its rigor a n d its r e g u l a r i t y . I t m u s t h a v e e x -

isted f r o m t h e earl iest t i m e s , a n d h a v e b e e n in c o n t i n u o u s 

o p e r a t i o n , g e n e r a t i o n a f t e r g e n e r a t i o n , d o w n t o t h e present 

d a y . " * 

M a n , b e i n g the s t r o n g e s t of a l l a n i m a l s , d i f f e r s f r o m t h e 

r e s t ; h e w a s o b l i g e d t o be h i s o w n d o m e s t i c a t o r ; h e had t o 

t a m e himsel f . A n d t h e w a y in w h i c h it h a p p e n e d w a s , that the 

m o s t o b e d i e n t , t h e t a m e s t t r ibes a r e , at t h e first s t a g e in the 

real s t r u g g l e of life, t h e s t r o n g e s t a n d t h e c o n q u e r o r s . A l l are 

v e r y wi ld t h e n ; t h e a n i m a l v i g o r , t h e s a v a g e v i r t u e of t h e race 

h a s died o u t in n o n e , a n d all h a v e e n o u g h of it. B u t w h a t 

m a k e s o n e t r i b e — o n e incipient t r i b e , o n e bit of a t r i b e — t o dif-

fer f r o m a n o t h e r is the ir re lat ive f a c u l t y of c o h e r e n c e . T h e 

s l ightes t s y m p t o m of lega l d e v e l o p m e n t , the least indicat ion 

of a mi l i tary b o n d , is then e n o u g h t o t u r n t h e scale. T h e c o m -

pact t r ibes w i n , a n d t h e c o m p a c t t r i b e s a r e t h e tamest . C iv i l i -

zat ion b e g i n s , b e c a u s e t h e b e g i n n i n g of c iv i l i zat ion is a mil i -

t a r y a d v a n t a g e . 

* Ethnological Society 's T r a n s a c t i o n s , vol. iii. p. 137-

P r o b a b l y if w e h a d h is tor ic r e c o r d s of the ante-his tor ic a g e s 

— i f s o m e s u p e r h u m a n p o w e r h a d set d o w n the t h o u g h t s a n d 

a c t i o n s of m e n a g e s b e f o r e t h e y c o u l d set t h e m d o w n for t h e m -

s e l v e s — w e s h o u l d k n o w that th is first s tep in c iv i l i zat ion w a s 

t h e h a r d e s t s tep . B u t w h e n w e c o m e t o h i s t o r y a s it is, w e 

a r e m o r e s t r u c k w i t h the di f f icul ty of t h e n e x t step. A l l 

the abso lute ly i n c o h e r e n t m e n — a l l the " C y c l o p s " — h a v e b e e n 

c leared a w a y l o n g b e f o r e there w a s a n authent ic a c c o u n t 

of t h e m . A n d t h e least c o h e r e n t o n l y r e m a i n in t h e " p r o -

t e c t e d " parts of the w o r l d , a s w e m a y call t h e m . O r d i n a r y 

c iv i l i zat ion b e g i n s n e a r t h e M e d i t e r r a n e a n S e a ; the best , 

d o u b t l e s s , of the ante-his tor ic c i v i l i z a t i o n s w e r e not far off . 

F r o m this centre t h e c o n q u e r i n g s w a r m — f o r s u c h it i s — h a s 

g r o w n a n d g r o w n ; h a s w i d e n e d its s u b j e c t terr i tor ies s t e a d i l y , 

t h o u g h n o t e q u a b l y , a g e b y a g e . B u t g e o g r a p h y l o n g def ied it. 

A n A t l a n t i c O c e a n , a P a c i f i c O c e a n , an A u s t r a l i a n O c e a n , a n 

u n a p p r o a c h a b l e inter ior A f r i c a , an i n a c c e s s i b l e a n d undesir-

a b l e hill I n d i a , w e r e b e y o n d its r a n g e . I n s u c h r e m o t e p laces 

there w a s n o real c o m p e t i t i o n , and o n t h e m infer ior h a l f - c o m -

b i n e d m e n c o n t i n u e d t o ex is t . B u t in t h e r e g i o n s of r i v a l r y — 

t h e r e g i o n s w h e r e t h e b e t t e r m a n p r e s s e d u p o n t h e w o r s e m a n 

— s u c h h a l f - m a d e associat ions could not last. T h e y died out , 

a n d h i s t o r y did not b e g i n till after they w e r e g o n e . T h e g r e a t 

d i f f icul ty w h i c h h i s t o r y r e c o r d s is not that of t h e first s tep, but 

that of t h e s e c o n d step. W h a t is m o s t e v i d e n t is not t h e diffi-

c u l t y of g e t t i n g a fixed law, but g e t t i n g o u t of a fixed l a w ; not 

of c e m e n t i n g (as u p o n a f o r m e r o c c a s i o n I p h r a s e d it) a c a k e of 

c u s t o m , b u t of b r e a k i n g t h e c a k e of c u s t o m ; n o t of m a k i n g t h e 

first p r e s e r v a t i v e habi t , but of b r e a k i n g t h r o u g h it, a n d r e a c h -

i n g s o m e t h i n g better . 

T h i s is t h e p r e c i s e c a s e w i t h the w h o l e f a m i l y of arrested 

c iv i l i za t ions . A l a r g e part , a v e r y l a r g e part , of t h e w o r l d 

s e e m s t o be r e a d y t o a d v a n c e t o s o m e t h i n g g o o d — t o h a v e p r e -

p a r e d all t h e m e a n s t o a d v a n c e t o s o m e t h i n g g o o d , — a n d t h e n 

t o h a v e s t o p p e d , a n d n o t a d v a n c e d . India , J a p a n , C h i n a , al-

m o s t e v e r y sort of O r i e n t a l c iv i l i zat ion, t h o u g h d i f f e r i n g in 

n e a r l y all o t h e r t h i n g s , are in th is a l ike . T h e y l o o k a s if t h e y 

h a d p a u s e d w h e n t h e r e w a s n o r e a s o n for p a u s i n g — w h e n a 

m e r e o b s e r v e r f r o m w i t h o u t w o u l d s a y t h e y w e r e l i k e l y not t o 

p a u s e . 
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T h e r e a s o n is t h a t o n l y t h o s e n a t i o n s c a n p r o g r e s s w h i c h 

p r e s e r v e a n d use t h e f u n d a m e n t a l p e c u l i a r i t y w h i c h w a s 

g i v e n b y n a t u r e t o m a n ' s o r g a n i s m as t o all o t h e r o r g a n -

isms. B y l a w of w h i c h w e k n o w n o r e a s o n , b u t w h i c h is 

a m o n g t h e first b y w h i c h P r o v i d e n c e g u i d e s a n d g o v e r n s t h e 

w o r l d , t h e r e is a t e n d e n c y in d e s c e n d a n t s t o be l ike the ir p r o -

g e n i t o r s , a n d yet a t e n d e n c y a lso in d e s c e n d a n t s t o d i f fer f r o m 

their p r o g e n i t o r s . T h e w o r k of n a t u r e in m a k i n g g e n e r a t i o n s 

is a p a t c h w o r k — p a r t r e s e m b l a n c e , part c o n t r a s t . I n certa in 

respects e a c h b o r n g e n e r a t i o n is not l ike the last b o r n ; a n d in 

certa in o t h e r r e s p e c t s it is l i k e t h e last. B u t t h e p e c u l i a r i t y 

of a r r e s t e d c iv i l i zat ion is t o kil l o u t var iet ies at b ir th a l m o s t ; 

that is, in e a r l y c h i l d h o o d , a n d b e f o r e t h e y c a n d e v e l o p . T h e 

fixed c u s t o m w h i c h p u b l i c o p i n i o n a l o n e t o l e r a t e s is i m p o s e d 

on all m i n d s , w h e t h e r it suits t h e m o r not . I n t h a t case t h e 

c o m m u n i t y feel t h a t this c u s t o m is the o n l y she l ter f r o m b a r e 

t y r a n n y , a n d t h e o n l y secur i ty for w h a t t h e y v a l u e . M o s t 

O r i e n t a l c o m m u n i t i e s l ive o n land w h i c h in t h e o r y is t h e p r o p -

erty of a d e s p o t i c s o v e r e i g n , a n d ne i ther t h e y n o r the ir fami l ies 

c o u l d h a v e t h e e l e m e n t s of d e c e n t e x i s t e n c e unless t h e y h e l d 

the land u p o n s o m e sort of fixed t e r m s . L a n d in t h a t state 

of s o c i e t y is ( for a l l b u t a pet ty sk i l led m i n o r i t y ) a n e c e s s a r y of 

life, a n d all t h e u n i n c r e a s a b l e land b e i n g o c c u p i e d , a m a n w h o 

is t u r n e d o u t of his h o l d i n g is t u r n e d o u t of th is w o r l d , a n d 

m u s t die . A n d o u r n o t i o n of wr i t ten leases is as o u t of p l a c e 

in a w o r l d w i t h o u t w r i t i n g a n d w i t h o u t r e a d i n g a s a H o u s e of 

C o m m o n s a m o n g A n d a m a n Is landers . O n l y o n e c h e c k , o n e 

sole shie ld for l ife a n d g o o d , is t h e n p o s s i b l e — u s a g e . A n d it 

is but t o o plain h o w in s u c h p l a c e s a n d p e r i o d s m e n c l i n g t o 

c u s t o m s b e c a u s e c u s t o m s a l o n e s tand b e t w e e n t h e m a n d star-

v a t i o n . 

A still m o r e p o w e r f u l c a u s e c o - o p e r a t e d , if a c a u s e m o r e 

p o w e r f u l can b e i m a g i n e d . D r y d e n h a d a d r e a m of a n e a r l y 

a g e , " w h e n wild in w o o d s t h e n o b l e s a v a g e ran ; " b u t " w h e n 

lone in w o o d s t h e c r i n g i n g s a v a g e c r e p t " w o u l d h a v e b e e n 

m o r e l i k e all w e k n o w of that ear ly , bare , pa infu l p e r i o d . N o t 

o n l y h a d t h e y n o c o m f o r t , n o c o n v e n i e n c e , not t h e v e r y b e g i n -

n i n g s of a n e p i c u r e a n life, b u t their m i n d w i t h i n w a s as p a i n -

ful t o t h e m as t h e w o r l d w i t h o u t . I t w a s ful l of fear. S o far 

as t h e v e s t i g e s i n f o r m us, t h e y w e r e afra id of e v e r y t h i n g ; 

they were afra id of a n i m a l s , of cer ta in a t t a c k s b y n e a r tr ibes , 

and of possible i n r o a d s f r o m far tr ibes. B u t , a b o v e all t h i n g s , 

they were f r i g h t e n e d of " the w o r l d ; " the spectac le of n a t u r e 

filled them w i t h a w e a n d dread. T h e y f a n c i e d there w e r e 

powers behind it w h i c h m u s t be p leased , s o o t h e d , flattered, a n d 

this very o f ten in a n u m b e r of h i d e o u s w a y s . W e h a v e t o o 

many such r e l i g i o n s , e v e n a m o n g r a c e s of g r e a t cu l t ivat ion . 

M e n c h a n g e the ir r e l i g i o n s m o r e s l o w l y than t h e y c h a n g e a n y -

t h i n g e lse; a n d a c c o r d i n g l y w e h a v e r e l i g i o n s " of t h e a g e s " — 

(it is Mr. J o w e t t w h o s o cal ls t h e m ) — o f t h e " a g e s b e f o r e 

moral i ty ; " of a g e s of w h i c h t h e c iv i l life, t h e c o m m o n m a x i m s , 

and all the s e c u l a r t h o u g h t s h a v e l o n g b e e n dead. " E v e r y 

reader of the c lass ics , " said D r . J o h n s o n , " finds the ir m y t h o l -

o g y tedious." I n that o l d w o r l d , w h i c h is so l ike o u r m o d e r n 

world in so m a n y t h i n g s , so m u c h m o r e l i k e than m a n y far 

m o r e recent, o r s o m e that l ive b e s i d e us, t h e r e is a part in 

which we s e e m t o h a v e n o k i n d r e d , w h i c h w e stare at , of w h i c h 

w e cannot t h i n k h o w it c o u l d be credib le , o r h o w it c a m e t o be 

thought of. T h i s is t h e a r c h a i c p a r t of that v e r y w o r l d w h i c h 

w e look at a s s o a n c i e n t ; an " a n t i q u i t y " w h i c h d e s c e n d e d t o 

them, hardly a l tered, p e r h a p s , f r o m t i m e s l o n g a n t e c e d e n t , 

which w e r e a s u n i n t e l l i g i b l e t o t h e m as t o us, o r m o r e so. H o w 

this terrible r e l i g i o n — f o r s u c h it w a s in all l i v i n g detai l , t h o u g h 

w e make, a n d t h e a n c i e n t s t h e n m a d e , a n art ist ic use of t h e 

m o r e attract ive bi ts of i t — w e i g h e d o n m a n , t h e g r e a t p o e m of 

Lucret ius , t h e m o s t of a n i n e t e e n t h c e n t u r y p o e m of a n y in 

antiquity, b r i n g s b e f o r e u s wi th a f e e l i n g s o v iv id as t o be al-

m o s t a fee l ing of o u r o w n . Y e t t h e c lass ical r e l i g i o n is a mi ld 

and tender s p e c i m e n of t h e p r e s e r v e d r e l i g i o n s . T o g e t at t h e 

worst , y o u s h o u l d l o o k w h e r e t h e d e s t r o y i n g c o m p e t i t i o n h a s 

been l e a s t — a t A m e r i c a , w h e r e sect ional c iv i l i zat ion w a s rare , 

and a p e r v a d i n g c o e r c i v e c iv i l i zat ion did n o t e x i s t ; at s u c h 

rel igions a s t h o s e of the A z t e c s . 

A t first s i g h t it s e e m s i m p o s s i b l e t o i m a g i n e w h a t c o n c e i v -

able funct ion s u c h a w f u l r e l i g i o n s can p e r f o r m in t h e e c o n o m y 

of the w o r l d . A n d n o o n e c a n fu l ly e x p l a i n t h e m . B u t o n e use 

they assuredly h a d : t h e y fixed t h e y o k e of c u s t o m t h o r o u g h l y 

on m a n k i n d . T h e y w e r e t h e p r i m e a g e n t s of t h e era. T h e y 

put upon a fixed l a w a s a n c t i o n so fear fu l that n o o n e c o u l d 

dream of not c o n f o r m i n g t o i t 



N o o n e w i l l e v e r c o m p r e h e n d t h e arrested c iv i l i zat ions u n -

less h e sees t h e str ict d i l e m m a of e a r l y s o c i e t y . E i t h e r m e n 

h a d n o law a t a l l , a n d l ived in c o n f u s e d tr ibes , hardly h a n g i n g 

t o g e t h e r , o r t h e y h a d t o o b t a i n a f i x e d l a w b y p r o c e s s e s of in-

c r e d i b l e d i f f i c u l t y . T h o s e w h o s u r m o u n t e d t h a t d i f f icul ty s o o n 

d e s t r o y e d all t h o s e t h a t lay in their w a y w h o did not . A n d t h e n 

t h e y t h e m s e l v e s w e r e c a u g h t in their o w n y o k e . T h e c u s t o m -

a r y d isc ip l ine , w h i c h c o u l d o n l y be i m p o s e d o n a n y e a r l y m e n 

b y t e r r i b l e s a n c t i o n s , c o n t i n u e d wi th t h o s e s a n c t i o n s , a n d ki l led 

o u t of the w h o l e s o c i e t y t h e p r o p e n s i t i e s t o v a r i a t i o n w h i c h a r e 

t h e p r i n c i p l e of p r o g r e s s . 

E x p e r i e n c e s h o w s h o w incredib ly di f f icul t i t is t o g e t m e n 

real ly t o e n c o u r a g e t h e pr inc ip le of o r i g i n a l i t y . T h e y wi l l ad-

mit it in t h e o r y , b u t in pract ice the o l d e r r o r — t h e e r r o r w h i c h 

a r r e s t e d a h u n d r e d c i v i l i z a t i o n s — r e t u r n s a g a i n . M e n a r e t o o 

f o n d of t h e i r o w n life, t o o c r e d u l o u s of t h e c o m p l e t e n e s s of 

their o w n i d e a s , t o o a n g r y at the pain of n e w t h o u g h t s , t o be 

a b l e t o b e a r e a s i l y w i t h a c h a n g i n g e x i s t e n c e ; o r e lse, h a v i n g 

n e w ideas, t h e y w a n t t o e n f o r c e t h e m o n m a n k i n d — t o m a k e 

t h e m h e a r d , a n d a d m i t t e d , a n d o b e y e d b e f o r e , in s i m p l e c o m -

pet i t ion w i t h o t h e r ideas, they w o u l d e v e r be s o n a t u r a l l y . A t 

this v e r y m o m e n t t h e r e are the m o s t r i g i d C o m t i s t s t e a c h i n g 

that w e o u g h t t o b e g o v e r n e d b y a h i e r a r c h y — a c o m b i n a t i o n 

of savans o r t h o d o x in sc ience . Y e t w h o c a n d o u b t that C o m t e 

w o u l d h a v e b e e n h a n g e d b y his o w n h i e r a r c h y ; that his essor 

materiel, w h i c h w a s in fact t r o u b l e d b y t h e " t h e o l o g i a n s a n d 

m e t a p h y s i c i a n s " of t h e P o l y t e c h n i c S c h o o l , w o u l d h a v e b e e n 

m o r e i m p e d e d b y t h e g o v e r n m e n t he w a n t e d t o m a k e ? A n d 

t h e n t h e s e c u l a r C o m t i s t s , M r . H a r r i s o n a n d M r . B e e s l y , w h o 

w a n t t o " F r e n c h i f y the E n g l i s h inst i tut ions " — t h a t is, t o in-

t r o d u c e h e r e a n i m i t a t i o n of t h e N a p o l e o n i c s y s t e m , a d i c t a t o r -

ship f o u n d e d o n t h e p r o l e t a r i a t — w h o c a n d o u b t that if b o t h 

t h e s e c l e v e r w r i t e r s h a d b e e n real F r e n c h m e n t h e y w o u l d h a v e 

b e e n i rasc ib le a n t i - B o n a p a r t i s t s , a n d h a v e b e e n sent t o C a y e n n e 

l o n g ere n o w ? T h e w i s h of these w r i t e r s is v e r y natural . T h e y 

w a n t t o " o r g a n i z e s o c i e t y , " t o erect a d e s p o t w h o wil l d o w h a t 

t h e y l ike , a n d w o r k o u t the ir i d e a s ; b u t a n y d e s p o t wi l l d o 

w h a t h e h i m s e l f l i k e s , a n d wi l l r o o t o u t n e w i d e a s n i n e t y - n i n e 

t i m e s for o n c e t h a t he i n t r o d u c e s t h e m . 

A g a i n , s i d e b y s i d e w i t h these C o m t i s t s , a n d w a r r i n g w i t h 

t h e m — a t least w i t h o n e of t h e m — i s M r . A r n o l d , w h o s e p o e m s 

w e k n o w b y heart , a n d w h o has , a s m u c h a s a n y l i v i n g E n g l i s h -

m a n , the g e n u i n e l i terary i m p u l s e ; a n d y e t e v e n h e w a n t s t o 

p u t a y o k e u p o n u s — a n d , w o r s e than a pol i t ica l y o k e , a n a c a -

d e m i c y o k e , a y o k e u p o n o u r m i n d s a n d o u r s ty les . H e , t o o , 

a s k s us t o imitate F r a n c e ; a n d w h a t e lse can w e s a y t h a n 

w h a t t h e t w o m o s t t h o r o u g h F r e n c h m e n of t h e last a g e did 

say ?—" Dans les corps à talent, nulle distinction ne fait om-
brage, si ce n'est pas celle du talent. Un duc et pair honore 
l'Académie Française, qui ne veut point de Boileau, refuse la 
Bruyère, fait attendre Voltaire, mais reçoit tout d'abord Chape-
lain et Conrart. De même nous voyons à l'Académie Grecque 
le vicomte invité, Cor'ài repoussé, lorsque Jormard y entre comme 
dans un moulin." T h u s speaks P a u l - L o u i s C o u r i e r in his o w n 

brief inimitable prose. A n d a still g r e a t e r w r i t e r — a real F r e n c h -

m a n , if e v e r there w a s one, a n d ( w h a t m a n y cr i t ics w o u l d h a v e 

denied t o be poss ib le) a g r e a t poet b y reason o f h i s m o s t F r e n c h 

c h a r a c t e r i s t i c s — B é r a n g e r , tel ls us in verse : — 

" J e croyais voir le prés ident 
Fa i r e bâiller—en répondant 
Q u e l 'on vient de perdre un g rand h o m m e ; 
Q u e moi j e le vaux, Dieu sait comme. 
Mais ce président sans façon * 
N e pérore ici qu'en chanson : 
T o u j o u r s t rop tô t sa ha rangue est finie. 
Non, non, ce n 'est point comme à l 'Académie, 
Ce n'est point comme à l 'Académie, 

u Admis enfin, aura i - j e alors, 
P o u r tout esprit , l 'esprit de corps? 
Il rend le bon sens, quoi qu 'on dise, 
Solidaire de la sot t ise; 
Mais , dans votre société, 
L 'espr i t de corps, c'est la gaité. 
Cet esprit là règne sans tyrannie. 
Non , non , ce n 'est point c o m m e à l 'Académie; 
Ce n'est point c o m m e à l 'Académie . " 

A s y l u m s of c o m m o n - p l a c e , h e hints , a c a d e m i e s m u s t e v e r 

be . B u t that s e n t e n c e is t o o h a r s h ; t h e true o n e i s — t h e 

a c a d e m i e s are a s y l u m s of t h e ideas a n d t h e tastes of the last 

a g e . " B y the t i m e , " I h a v e h e a r d a m o s t e m i n e n t m a n of sci-

* Désaugiers . 



ence o b s e r v e , " b y t h e t i m e a m a n of s c i e n c e at ta ins e m i n e n c e 

o n a n y s u b j e c t , h e b e c o m e s a n u i s a n c e u p o n it, b e c a u s e he is 

sure to r e t a i n e r r o r s w h i c h w e r e in v o g u e w h e n h e w a s y o u n g , 

but w h i c h t h e n e w r a c e h a v e r e f u t e d . " T h e s e a r e t h e sort of 

ideas w h i c h find t h e i r h o m e in a c a d e m i e s , a n d o u t of their dig-

nif ied w i n d o w s p o o h - p o o h n e w t h i n g s . 

I m a y s e e m t o h a v e w a n d e r e d far f r o m ear ly s o c i e t y , b u t I 

h a v e n o t w a n d e r e d . T h e true scientif ic m e t h o d is t o e x p l a i n 

the p a s t b y t h e p r e s e n t — w h a t w e see b y w h a t w e d o not see. 

W e c a n o n l y c o m p r e h e n d w h y so m a n y n a t i o n s h a v e not 

var ied , w h e n w e see h o w hatefu l v a r i a t i o n i s ; h o w e v e r y b o d y 

turns a g a i n s t i t ; h o w not o n l y the c o n s e r v a t i v e s of speculat ion 

t r y t o r o o t it o u t , but t h e v e r y i n n o v a t o r s i n v e n t m o s t r ig id 

m a c h i n e s for c r u s h i n g t h e " m o n s t r o s i t i e s a n d a n o m a l i e s " 

t h e n e w f o r m s , o u t of w h i c h , b y c o m p e t i t i o n a n d trial, t h e best 

is t o be s e l e c t e d f o r t h e f u t u r e . T h e point I a m b r i n g i n g o u t 

is s i m p l e : — o n e m o s t important prerequis i te of a p r e v a i l i n g 

n a t i o n is t h a t it s h o u l d h a v e passed o u t of t h e first s t a g e of 

c iv i l i za t ion i n t o t h e s e c o n d s t a g e — o u t of the s t a g e w h e r e per-

m a n e n c e is m o s t w a n t e d into that w h e r e var iab i l i ty is m o s t 

w a n t e d ; a n d y o u c a n n o t c o m p r e h e n d w h y p r o g r e s s is so s l o w 

till y o u s e e h o w h a r d t h e m o s t o b s t i n a t e t e n d e n c i e s of h u m a n 

n a t u r e m a k e that s t e p t o m a n k i n d . 

O f c o u r s e t h e n a t i o n w e are s u p p o s i n g m u s t k e e p t h e v i r t u e s 

of its first s t a g e a s it passes i n t o the a f ter s t a g e , e lse it wil l be 

t r o d d e n o u t ; it wi l l h a v e lost the s a v a g e v i r t u e s in g e t t i n g t h e 

b e g i n n i n g of t h e c ivi l ized v i r t u e s ; a n d t h e s a v a g e v i r tues 

w h i c h t e n d t o w a r a r e t h e dai ly b r e a d of h u m a n nature . C a r -

ly le said, in his g r a p h i c w a y , " T h e u l t i m a t e q u e s t i o n b e t w e e n 

e v e r y t w o h u m a n b e i n g s i s , ' C a n I kil l thee, o r canst t h o u kil l 

m e ? H i s t o r y is s t r e w n w i t h t h e w r e c k s of n a t i o n s w h i c h 

h a v e g a i n e d a l itt le p r o g r e s s i v e n e s s at t h e c o s t of a g r e a t deal 

of h a r d m a n l i n e s s , a n d h a v e t h u s p r e p a r e d t h e m s e l v e s for d e -

s t r u c t i o n as s o o n a s t h e m o v e m e n t s of the w o r l d g a v e a c h a n c e 

for it. B u t these n a t i o n s h a v e c o m e o u t of t h e " p r e - e c o n o m i c 

s t a g e " t o o s o o n ; t h e y h a v e b e e n p u t t o learn w h i l e y e t o n l y 

t o o a p t t o u n l e a r n . S u c h cases do not vit iate, t h e y c o n f i r m , the 

p r i n c i p l e — t h a t a n a t i o n w h i c h h a s j u s t g a i n e d var iab i l i ty w i t h -

o u t l o s i n g l e g a l i t y h a s a s i n g u l a r l i k e l i h o o d to b e a p r e v a l e n t 

n a t i o n . 

N o n a t i o n a d m i t s of a n abstract d e f i n i t i o n ; a l l n a t i o n s a r e 

b e i n g s of m a n y qual i t ies a n d m a n y s i d e s ; n o h is tor ica l e v e n t 

e x a c t l y i l lustrates a n y o n e p r i n c i p l e ; e v e r y c a u s e is i n t e r t w i n e d 

a n d s u r r o u n d e d w i t h a h u n d r e d o t h e r s . T h e best h i s t o r y is 

b u t l ike t h e art of R e m b r a n d t ; it casts a v iv id l i g h t o n certa in 

selected c a u s e s , o n t h o s e w h i c h w e r e best a n d g r e a t e s t ; it 

l eaves all the rest in s h a d o w a n d u n s e e n . T o m a k e a s ing le 

n a t i o n i l lustrate a p r i n c i p l e , y o u m u s t e x a g g e r a t e m u c h a n d 

y o u m u s t o m i t m u c h . B u t , n o t f o r g e t t i n g this c a u t i o n , did n o t 

R o m e — t h e p r e v a l e n t n a t i o n in t h e a n c i e n t w o r l d — g a i n h e r 

p r e d o m i n a n c e b y t h e pr inc ip le o n w h i c h I h a v e d w e l t ? I n 

t h e t h i c k crust of her l e g a l i t y t h e r e w a s h i d d e n a l itt le seed of 

a d a p t i v e n e s s . E v e n in h e r l a w itself n o o n e can fail t o see that , 

b i n d i n g as w a s t h e h a b i t of o b e d i e n c e , c o e r c i v e a s use a n d w o n t 

at first s e e m , a h i d d e n i m p u l s e of e x t r i c a t i o n did m a n a g e , in 

s o m e q u e e r w a y , t o c h a n g e t h e s u b s t a n c e w h i l e c o n f o r m i n g 

t o t h e a c c i d e n t s — t o d o w h a t w a s w a n t e d for t h e n e w t i m e w h i l e 

s e e m i n g t o d o o n l y w h a t w a s directed b y the o l d t ime. A n d 

t h e m o r a l of their w h o l e h i s t o r y is t h e s a m e : each R o m a n 

g e n e r a t i o n , so far as w e k n o w , d i f f e r s a l i t t l e — a n d in t h e b e s t 

t i m e s o f ten b u t a v e r y l i t t l e — f r o m its p r e d e c e s s o r s . A n d , 

there fore , t h e h i s t o r y is s o c o n t i n u o u s a s it g o e s , t h o u g h its 

t w o e n d s are so u n l i k e . T h e h i s t o r y of m a n y n a t i o n s is l ike 

the s t a g e of t h e E n g l i s h d r a m a : o n e scene is s u c c e e d e d o n a 

s u d d e n b y a s c e n e quite d i f f e r e n t , — a c o t t a g e b y a pa lace , a n d 

a w i n d m i l l b y a fortress . B u t the h i s t o r y of R o m e c h a n g e s as 

a g o o d d i o r a m a c h a n g e s ; w h i l e y o u l o o k , y o u h a r d l y see it 

a l t e r ; e a c h m o m e n t is h a r d l y d i f ferent f r o m t h e last m o m e n t ; 

y e t at t h e c l o s e t h e m e t a m o r p h o s i s is c o m p l e t e , a n d s c a r c e l y 

a n y t h i n g is a s it b e g a n . J u s t s o in the h i s t o r y of the g r e a t p r e -

v a i l i n g c i t y : y o u b e g i n w i t h a t o w n a n d y o u e n d w i t h an e m -

pire , a n d this b y u n m a r k e d s t a g e s . S o s h r o u d e d , s o sh ie lded , 

in t h e c o a r s e fibre of o t h e r qual i t ies w a s t h e del icate pr inc ip le of 

p r o g r e s s , that it n e v e r fa i led, a n d it w a s n e v e r b r o k e n . 

O n e s t a n d i n g instance , n o d o u b t , s h o w s that t h e u n i o n of 

p r o g r e s s i v e n e s s a n d l e g a l i t y d o e s not s e c u r e s u p r e m a c y in w a r . 

T h e J e w i s h n a t i o n h a s its t y p e of p r o g r e s s in t h e p r o p h e t s , 

s ide b y s ide wi th its t y p e of p e r m a n e n c e in the l a w a n d L e v i t e s , 

m o r e dis t inct than a n y o t h e r ancient p e o p l e . N o w h e r e in c o m -

m o n h i s t o r y d o w e see t h e t w o f o r c e s — b o t h s o n e c e s s a r y a n d 



both so d a n g e r o u s — s o apart a n d s o intense : Juda:a c h a n g e d 

in i n w a r d t h o u g h t , just as R o m e c h a n g e d in e x t e r i o r p o w e r . 

E a c h c h a n g e was c o n t i n u o u s , g r a d u a l , a n d g o o d . I n e a r l y 

t imes e v e r y sort of a d v a n t a g e t e n d s t o b e c o m e a m i l i t a r y ad-

v a n t a g e ; such is the best w a y , t h e n , t o k e e p it a l ive . B u t the 

Jewish a d v a n t a g e never did s o ; b e g i n n i n g in r e l i g i o n , c o n -

trary t o a thousand a n a l o g i e s , i t r e m a i n e d r e l i g i o u s . F o r that 

w e care for them ; from that h a v e i s s u e d endless c o n s e q u e n c e s . 

B u t I cannot deal with s u c h m a t t e r s here , n o r a r e t h e y t o m y 

purpose . A s respects this e s s a y , Judaea is a n e x a m p l e of c o m -

bined variabi l i ty and l e g a l i t y n o t i n v e s t i n g itself in w a r l i k e 

p o w e r , and s o per ishing at l a s t , b u t b e q u e a t h i n g n e v e r t h e l e s s a 

l e g a c y of the combinat ion in i m p e r i s h a b l e m e n t a l e f fec ts . 

I t m a y be o b j e c t e d that t h i s p r i n c i p l e is l i k e s a y i n g that m e n 

w a l k w h e n they do walk , a n d s i t w h e n t h e y d o sit. T h e p r o b -

lem is, w h y do m e n p r o g r e s s ? A n d t h e a n s w e r s u g g e s t e d 

s e e m s t o be that they p r o g r e s s w h e n t h e y h a v e a cer ta in suff i-

cient a m o u n t of variabil i ty in t h e i r nature . T h i s s e e m s t o be 

the old style of e x p l a n a t i o n b y o c c u l t qual i t ies . I t s e e m s l ike 

s a y i n g that o p i u m sends m e n t o s l e e p b e c a u s e it h a s a sopor i f i c 

v irtue, a n d bread feeds b e c a u s e it h a s a n a l i m e n t a r y qual i ty . 

B u t t h e explanat ion is not s o a b s u r d . I t s a y s : " T h e b e g i n -

n i n g of c ivi l ization is m a r k e d b y a n i n t e n s e l e g a l i t y ; t h a t le-

g a l i t y is the v e r y condit ion of i t s e x i s t e n c e , the b o n d w h i c h t ies 

it t o g e t h e r ; but that l e g a l i t y — t h a t t e n d e n c y t o i m p o s e a set-

tled c u s t o m a r y y o k e u p o n a l l m e n a n d al l a c t i o n s — i f it g o e s 

o n , ki l ls o u t t h e var iabi l i ty i m p l a n t e d b y nature , a n d m a k e s 

dif ferent m e n and different a g e s fac-s imi les of o t h e r m e n and 

other a g e s , as w e see them s o o f t e n . P r o g r e s s is o n l y p o s s i b l e 

in those h a p p y cases w h e r e t h e f o r c e of l e g a l i t y h a s g o n e far 

e n o u g h to bind the nation t o g e t h e r , b u t n o t far e n o u g h t o kil l 

o u t all variet ies and d e s t r o y n a t u r e ' s p e r p e t u a l t e n d e n c y t o 

c h a n g e . " T h e point of t h e s o l u t i o n is n o t t h e i n v e n t i o n of a n 

i m a g i n a r y a g e n c y , but a n a s s i g n m e n t of c o m p a r a t i v e m a g n i -

t u d e t o t w o k n o w n a g e n c i e s . 

P a r t H I 

This a d v a n t a g e is o n e of t h e g r e a t e s t in early c i v i l i z a t i o n — 

o n e of the facts w h i c h g i v e a decis ive turn t o the batt le of n a t i o n s ; 

b u t there are m a n y others. A little per fect ion in pol i t ical insti-

tut ions m a y d o it. T r a v e l l e r s h a v e not iced that a m o n g s a v a g e 

tribes those s e e m e d t o a n s w e r best in w h i c h the m o n a r c h i c a l 

p o w e r w a s m o s t p r e d o m i n a n t , a n d those w o r s t in w h i c h the " rule 

of m a n y " w a s in its v i g o r . S o l o n g as w a r is the m a i n business 

of nat ions, t e m p o r a r y d e s p o t i s m — d e s p o t i s m d u r i n g the c a m -

p a i g n — i s indispensable . M a c a u l a y just ly said that m a n y a n 

a r m y has prospered under a b a d c o m m a n d e r , b u t n o a r m y has 

ever prospered u n d e r a " d e b a t i n g s o c i e t y ; " that m a n y - h e a d e d 

m o n s t e r is then fatal. D e s p o t i s m g r o w s in the first societies, 

j u s t as d e m o c r a c y g r o w s in m o r e m o d e r n societ ies ; it is t h e 

g o v e r n m e n t a n s w e r i n g the p r i m a r y need, a n d c o n g e n i a l t o the 

w h o l e spirit of the t ime. B u t d e s p o t i s m is u n f a v o r a b l e to the 

principle of var iabi l i ty , as all h is tory s h o w s . It tends t o k e e p 

m e n in the c u s t o m a r y s t a g e of c i v i l i z a t i o n ; its v e r y fitness for 

that a g e unf i ts it for the n e x t . I t p r e v e n t s m e n f r o m p a s s i n g into 

the first a g e of p r o g r e s s — t h e v e r y slow and very g r a d u a l l y im-

p r o v i n g a g e . S o m e " s t a n d i n g s y s t e m " of semi-free d iscuss ion 

is as necessary t o b r e a k the th ick crust of c u s t o m a n d b e g i n p r o g -

ress as it is in later a g e s t o c a r r y o n p r o g r e s s w h e n b e g u n ; p r o b a -

bly it is e v e n m o r e n e c e s s a r y . A n d in the most p r o g r e s s i v e 

r a c e s w e find it. I h a v e s p o k e n a l r e a d y of the J e w i s h p r o p h e t s , 

the life of that nat ion, a n d the principle of all its g r o w t h . B u t 

a still m o r e p r o g r e s s i v e r a c e — t h a t b y w h i c h secular civi l ization 

w a s o n c e created, b y w h i c h it is n o w m a i n l y a d m i n i s t e r e d — h a d a 

still bet ter i n s t r u m e n t of p r o g r e s s i o n . " In the v e r y earliest 

g l i m p s e s , " s a y s M r . F r e e m a n , " of T e u t o n i c pol i t ical life w e find 

the m o n a r c h i c , the ar is tocrat ic , and the d e m o c r a t i c e lements al-

r e a d y c lear ly m a r k e d . T h e r e are leaders wi th o r w i t h o u t the 

roya l t i t le ; there are m e n of n o b l e b ir th , w h o s e noble b ir th ( in 

w h a t e v e r the or ig ina l nobil i ty m a y h a v e consis ted) entit les t h e m 

t o a pre-eminence in e v e r y w a y ; but b e y o n d t h e s e there is a f ree 

and a r m e d people , in w h o m it is c lear that the u l t i m a t e s o v e r e i g n -

t y resides. S m a l l m a t t e r s are d e c i d e d b y t h e chiefs a l o n e ; g r e a t 

matters are s u b m i t t e d b y the chiefs t o t h e a s s e m b l e d nat ion. 



S u c h a s y s t e m is far m o r e than T e u t o n i c ; it is a c o m m o n A r y a n 

p o s s e s s i o n ; it is the const i tut ion of the H o m e r i c A c h a i a n s o n 

earth and of the H o m e r i c g o d s o n O l y m p u s . " P e r h a p s , a n d 

indeed p r o b a b l y , this const i tut ion m a y be t h a t of t h e primit ive 

tr ibe w h i c h R o m a n s left t o g o o n e w a y , a n d G r e e k s to g o an-

other, a n d T e u t o n s to g o a third. T h e tr ibe t o o k it with t h e m , as 

the E n g l i s h t a k e the c o m m o n law w i t h t h e m , b e c a u s e it w a s the 

o n e k i n d of polity w h i c h t h e y c o u l d c o n c e i v e a n d act u p o n ; or 

it m a y be that the e m i g r a n t s f r o m t h e p r i m i t i v e A r y a n s tock 

only t o o k with them a g o o d a p t i t u d e — a n e x c e l l e n t polit ical nat-

ure, w h i c h similar c i r c u m s t a n c e s in distant c o u n t r i e s w e r e after-

w a r d s to deve lop into l ike forms. B u t a n y h o w it is imposs ib le 

not t o trace the s u p r e m a c y of T e u t o n s , G r e e k s , and R o m a n s in 

part to their c o m m o n f o r m of g o v e r n m e n t . T h e contests of the 

assembly cherished the pr inciple of c h a n g e ; t h e i n f l u e n c e of the 

elders insured sedateness a n d p r e s e r v e d the m o u l d of t h o u g h t ; 

and, in the best cases, mil i tary disc ipl ine w a s not impaired b y 

f reedom, t h o u g h mil i tary i n t e l l i g e n c e w a s e n h a n c e d wi th the 

g e n e r a l inte l l igence. A R o m a n a r m y w a s a free b o d y , at its 

o w n c h o i c e g o v e r n e d b y a p e r e m p t o r y d e s p o t i s m . 

T h e m i x t u r e of races w a s o f ten a n a d v a n t a g e , too. M u c h as 

the old w o r l d believed in p u r e b l o o d , it h a d v e r y little of it. 

M o s t historic nat ions c o n q u e r e d p r e - h i s t o r i c nat ions, a n d t h o u g h 

they m a s s a c r e d m a n y , t h e y did not m a s s a c r e all . T h e y ens laved 

the s u b j e c t men, and t h e y m a r r i e d t h e s u b j e c t w o m e n . N o 

doubt the w h o l e bond of ear ly soc ie ty w a s t h e b o n d of d e s c e n t ; 

no d o u b t it w a s essential t o t h e n o t i o n s of a n e w nat ion that it 

should have had c o m m o n a n c e s t o r s ; t h e m o d e r n idea that v ic in-

ity of habitation is the natura l c e m e n t of civi l union w o u l d h a v e 

been repel led as an impiety if it c o u l d h a v e b e e n c o n c e i v e d as a n 

idea. B u t b y o n e of those lega l fictions w h i c h Sir H e n r y M a i n e 

describes s o well , pr imit ive n a t i o n s c o n t r i v e d t o do w h a t they 

found c o n v e n i e n t , as well a s t o a d h e r e t o w h a t t h e y fancied to be 

r ight. W h e n t h e y did not b e g e t t h e y a d o p t e d ; t h e y s o l e m n l y 

m a d e bel ieve that n e w p e r s o n s w e r e descended f r o m the o l d 

s tock, t h o u g h e v e r y b o d y k n e w that in flesh a n d b l o o d they w e r e 

not. T h e y m a d e a n artif icial uni ty in defaul t of a real u n i t y ; 

and, w h a t it is not easy t o u n d e r s t a n d n o w , the sacred sent iment 

requir ing unity of race w a s s o m e h o w sat i s f ied: w h a t w a s m a d e 

did as w e l l as w h a t w a s b o r n . N a t i o n s wi th these sort of m a x -

ims are not l ike ly t o h a v e unity of race in the m o d e r n sense, a n d 

as a p h y s i o l o g i s t u n d e r s t a n d s it. W h a t sorts of u n i o n s i m p r o v e 

t h e b r e e d , a n d w h i c h are w o r s e than b o t h t h e father-race a n d t h e 

m o t h e r , it is not v e r y e a s y t o say . T h e s u b j e c t w a s r e v i e w e d b y 

M . Q u a t r e f a g e s in a n e laborate report u p o n the o c c a s i o n of t h e 

F r e n c h E x h i b i t i o n , of all t h i n g s in the wor ld . M . Q u a t r e f a g e s 

q u o t e s f r o m a n o t h e r wri ter the phrase that S o u t h A m e r i c a is a 

g r e a t l a b o r a t o r y of e x p e r i m e n t s in the m i x t u r e of races , a n d r e -

v i e w s the di f ferent results w h i c h di f ferent cases h a v e s h o w n . In 

S o u t h C a r o l i n a the m u l a t t o race is not v e r y prol i f ic , w h e r e a s in 

L o u i s i a n a a n d F l o r i d a it decidedly is so. I n J a m a i c a a n d in J a v a 

the m u l a t t o cannot r e p r o d u c e itself after t h e third g e n e r a t i o n ; 

but on the cont inent of A m e r i c a , as e v e r y b o d y k n o w s , t h e m i x e d 

race is n o w m u s t n u m e r o u s , and spreads g e n e r a t i o n after g e n e r a -

tion w i t h o u t i m p e d i m e n t . E q u a l l y v a r i o u s l i k e w i s e in v a r i o u s 

cases has b e e n the fate of the m i x e d race b e t w e e n the w h i t e m a n 

a n d the nat ive A m e r i c a n ; s o m e t i m e s it prospers , s o m e t i m e s it 

fails. A n d M . Q u a t r e f a g e s c o n c l u d e s his descr ipt ion t h u s : 

" En acceptant comme vraies toutes les observations qui ten-
dent à faire admettre qu'il en sera autrement dans les localités 
dont j'ai parlé plus haut, quelle est la conclusion à tirer de faits 
aussi peu semblables? Evidemment, on est obligé de recon-
naître que le développement de la race mulâtre est favorisé, 
retardé, ou empêché par des circonstances locales; en d'autres 
termes, qu'il dépend des influences exercées par l'ensemble des 
conditions d'existence, par le milieu." By which I understand 
h i m to m e a n that the m i x t u r e of race s o m e t i m e s b r i n g s o u t 

a f o r m of c h a r a c t e r better suited than ei ther p a r e n t f o r m to the 

p lace a n d t i m e ; t h a t in s u c h cases , b y a kind of natura l selec-

t ion, it d o m i n a t e s o v e r both parents , a n d p e r h a p s supplants 

both, w h e r e a s in o t h e r cases the m i x e d race is not a s g o o d then 

a n d there as o t h e r parent f o r m s , and then ' masses a w a y s o o n 

a n d of i tse l f . 

E a r l y in h i s t o r y t h e cont inual m i x t u r e s b y c o n q u e s t w e r e just 

so m a n y e x p e r i m e n t s in m i x i n g races as are g o i n g on in S o u t h 

A m e r i c a n o w . N e w r a c e s w a n d e r e d into n e w distr icts , a n d 

half ki l led, half m i x e d wi th the o l d races. A n d the result w a s 

doubt less as v a r i o u s a n d as dif f icult to a c c o u n t for then as n o w ; 

s o m e t i m e s the c r o s s i n g a n s w e r e d , s o m e t i m e s it failed. B u t w h e n 

t h e m i x t u r e w a s at its best it m u s t h a v e e x c e l l e d b o t h parents in 



that of which so much has been said; that is, variability, and 
consequently progressiveness. There is more life in mixed na-
tions. France, for instance, is justly said to be the mean term 
between the Latin and the German races. A Norman, as you 
may see by looking at him, is of the north; a Provençal is of the 
south, of all that there is most southern. You have in France 
Latin, Celtic, German, compounded in an infinite number of pro-
portions: one as she is in feeling, she is various not only in the 
past history of her various provinces, but in their present temper-
aments. Like the Irish element and the Scotch element in the 
English House of Commons, the variety of French races con-
tributes to the play of the polity ; it gives a chance for fitting new 
things which otherwise there would not be. And early races 
must have wanted mixing more than modern races. It is said, 
in answer to the Jewish boast that " their race still prospers, 
though it is scattered and breeds in-and-in," " You prosper be-
cause you are so scattered ; by acclimatization in various regions 
your nation has acquired singular elements of variety; it con-
tains within itself the principle of variability which other nations 
must seek by intermarriage." In the beginning of things there 
was certainly no cosmopolitan race like the Jews; each race was 
a sort of " parish race," narrow in thought and bounded in 
range, and it wanted mixing accordingly. 

But the mixture of races has a singular danger as well as a 
singular advantage in the early world. W e know now the Anglo-
Indian suspicion or contempt for " half-castes." The union of 
the Englishman and the Hindoo produces something not only 
between races, but between moralities. They have no inherited 
creed or plain place in the world; they have none of the fixed 
traditional sentiments which are the stays of human nature. In 
the early world many mixtures must have wrought many ruins; 
they must have destroyed what they could not replace—an in-
bred principle of discipline and of order. But if these unions 
of races did not work thus ; if, for example, the two races were so 
near akin that their morals united as well as their breeds, if one 
race by its great numbers and prepotent organization so pre-
sided over the other as to take it up and assimilate it, and leave 
no separate remains of it, then the admixture was invaluable. It 
added to the probability of variability, and therefore of improve-
ment; and if that improvement even in part took the military 

line, it might give the mixed and ameliorated state a study ad-

vantage in the battle of nations, and a greater chance of lasting 

in the world. 
Another mode in which one state acquires a superiority over 

competing states is by provisional institutions, if I may so call 
them. The most important of these—slavery—arises out of the 
same early conquest as the mixture of races. A slave is an unas-
similated, an undigested atom; something which is in the body 
politic, but yet is hardly part of it. Slavery, too, has a bad name 
in the later world, and very justly. We connect it with gangs in 
chains, with laws which keep men ignorant, with laws that hin-
der families. But the evils which we have endured from slavery 
in recent ages must not blind us to, or make us forget, the great 
services that slavery rendered in early ages. There is a wonder-
ful presumption in its favor; it is one of the institutions which, 
at a certain stage of growth, all nations in all countries choose 
and cleave to. " Slavery," says Aristotle, " exists by the law of 
nature," meaning that it was everywhere to be found—was a ru-
dimentary universal point of polity. " There are very many 
English colonies," said Edward Gibbon Wakefield, as late as 
1848, " who would keep slaves at once if we would let them,' 
and he was speaking not only of old colonies trained in slavery, 
and raised upon the products of it, but likewise of new colonies 
started by freemen, and which ought, one would think, to wish 
to contain freemen only. But Wakefield knew what he was say-
ing; he was a careful observer of rough societies, and he had 
watched the minds of men in them. He had seen that leisure is 
the great need of early societies, and slaves only can give men 
leisure. All freemen in new countries must be pretty equal; 
everyone has labor, and everyone has land; capital, at least in 
agricultural countries (for pastoral countries are very different), 
is of little use; it cannot hire labor; the laborers go and work 
for themselves. There is a story often told Of a great English 
capitalist who went out to Australia with a shipload of laborers 
and a carriage; his plan was that the laborers should build a 
house for him, and that he would keep his carriage, just as in 
England. But (so the story goes) he had to try to live in his 
carriage, for his laborers left him, and went away to work for 
themselves. 

In such countries there can be few gentlemen and no .adies. 



Refinement is only possible when leisure is possible; and slavery 
first makes it possible. It creates a set of persons born to work 
that others may not work, and not to think in order that others 
may think. The sort of originality which slavery gives is of the 
first practical advantage in early communities; and the repose it 
gives is a great artistic advantage when they come to be de-
scribed in history. The patriarchs Abraham, Isaac, and Jacob 
could not have had the steady calm which marks them if they 
had themselves been teased and hurried about their flocks and 
herds. Refinement of feeling and repose of appearance have 
indeed no market value in the early bidding of nations; they do 
not tend to secure themselves a long future or any future. But 
originality in war does, and slave-owning nations, having time 
to think, are likely to be more shrewd in policy, and more crafty 
in strategy. 

No doubt this momentary gain is bought at a ruinous after-
cost. When other sources of leisure become possible, the one 
use of slavery is past. But all its evils remain, and even grow 
worse. " Retail " slavery—the slavery in which a master owns a 
few slaves, whom he well knows and daily sees—is not at all an 
intolerable state; the slaves of Abraham had no doubt a fair life, 
as things went in that day. But wholesale slavery, where men 
are but one of the investments of large capital, and where a great 
owner, so far from knowing each slave, can hardly tell how 
many gangs of them he works, is an abominable state. This is 
the slavery which has made the name revolting to the best minds, 
and has nearly rooted the thing out of the best of the world. 
There is no out-of-the-way marvel in this. The whole history 
of civilization is strewn with creeds and institutions which were 
invaluable at first, and deadly afterwards. Progress would not 
have been the rarity it is if the early food had not been the late 
poison. A full examination of these provisional institutions 
would need half a volume, and would be out of place and useless 
here. Venerable oligarchy, august monarchy, are two that 
would alone need large chapters. But the sole point here neces-
sary is to say that such preliminary forms and feelings at first 
often bring many graces and many refinements, and often tend 
to secure them by the preservative military virtue. 

There are cases in which some step in intellectual progress 
gives an early society some gain in war; more obvious cases are 

when some kind of moral quality gives some such gain. War 
both needs and generates certain virtues; not the highest, but 
what may be called the preliminary virtues, as valor, veracity, the 
spirit of obedience, the habit of discipline. Any of these, and of 
others like them, when possessed by a nation, and no matter 
how generated, will give them a military advantage, and make 
them more likely to stay in the race of nations. The Romans 
probably had as much of these efficacious virtues as any race of 
the ancient world,—perhaps as much as any race in the modern 
world too. And the success of the nations which possess these 
martial virtues has been the great means by which their con-
tinuance has been secured in the world, and the destruction of 
the opposite vices insured also. Conquest is the missionary of 
valor, and the hard impact of military virtues beats meanness out 
of the world. 

In the last century it would have sounded strange to speak, 
as I am going to speak, of the military advantage of religion. 
Such an idea would have been opposed to ruling prejudices, and 
would hardly have escaped philosophical ridicule. But the no-
tion is but a commonplace in our day, for a man of genius has 
made it his own. Mr. Carlyle's books are deformed by phrases 
like " infinities " and " verities," and altogether are full of faults, 
which attract the very young, and deter all that are older. In 
spite of his great genius, after a long life of writing, it is a ques-
tion still whether even a single work of his can take a lasting 
place in high literature. There is a want of sanity in their man-
ner which throws a suspicion on their substance (though it is 
often profound); and he brandishes one or two fallacies, of which 
he has himself a high notion, but which plain people will always 
detect and deride. But whatever may be the fate of his fame, 
Mr. Carlyle has taught the present generation many lessons, and 
one of these is that " God-fearing " armies are the best armies. 
Before this time people laughed at Cromwell's saying, " Trust in 
God, and keep your powder dry." But we now know that the 
trust was of as much use as the powder, if not of more. That 
high concentration of steady feeling makes men dare everything 
and do anything. 

This subject would run to an infinite extent if anyone were 
competent to handle it. Those kinds of morals and that kind of 
religion which tend to make the firmest and most effectual 



character are sure to prevail, all else being the same; and creeds 
or systems that conduce to a soft, limp mind tend to perish, ex-
cept some hard extrinsic force keep them alive. Thus Epicurean-
ism never prospered at Rome, but Stoicism did; the stiff, serious 
character of the great prevailing nation was attracted by what 
seemed a confirming creed, and deterred by what looked like a 
relaxing creed. The inspiriting doctrines fell upon the ardent 
character, and so confirmed its energy. Strong beliefs win 
strong men, and then make them stronger. Such is no doubt 
one cause why monotheism tends to prevail over polytheism; it 
produces a higher, steadier character, calmed and concentrated 
by a great single object; it is not confused by competing rites, or 
distracted by miscellaneous deities. Polytheism is religion in 
commission, and it is weak accordingly. But it will be said the 
Jews, who were monotheist, were conquered by the Romans, 
who were polytheist. Yes, it must be answered, because the 
Romans had other gifts; they had a capacity for politics, a habit 
of discipline, and of these the Jews had not the least. The relig-
ious advantage was an advantage, but it was counter-weighed. 

No one should be surprised at the prominence given to war. 
We are dealing with early ages; nation-making is the occupa-
tion of man in these ages, and it is war that makes nations. Na-
tion-changing comes aftenvards, and is mostly effected by peace-
ful revolution, though even then war, too, plays its part. The 
idea of an indestructible nation is a modern idea; in early ages 
all nations were destructible, and the further we go back the 
more incessant was the work of destruction. The internal deco-
ration of nations is a sort of secondary process, which succeeds 
when the main forces that create nations have principally done 
their work. We have here been concerned with the political 
scaffolding; it will be the task of other papers to trace the proc-
ess of political finishing and building. The nicer play of finer 
forces may then require more pleasing thoughts than the fierce 
fights of early ages can ever suggest. It belongs to the idea of 
progress that beginnings can never seem attractive to those who 
live far on; the price of improvement is that the unimproved 
will always look degraded. 

But how far are the strongest nations really the best nations? 
how far is excellence in war a criterion of other excellence? I 
cannot answer this now fully, but three or four considerations are 

very plain. War, as I have said, nourishes the " preliminary " 
virtues, and this is almost as much as to say that there are virt-
ues which it does not nourish. Al l which may be called 
"grace" as well as virtue it does not nourish ; humanity, charity, 
a nice sense of the rights of others, it certainly does not foster. 
The insensibility to human suffering which is so striking a fact 
in the world, as it stood when history first reveals it, is doubtless 
due to the warlike origin of the old civilization. Bred in war, 
and nursed in war, it could not revolt from the things of war, 
and one of the principal of these is human pain. Since war has 
ceased to be the moving force in the world, men have become 
more tender one to another, and shrink from what they used to 
inflict without caring; and this not so much because men are 
improved (which may or may not be in various cases), but be-
cause they have no longer the daily habit of war—have no longer 
formed their notions upon war, and therefore are guided by 
thoughts and feelings which soldiers as such—soldiers educated 
simply by their trade—are too hard to understand. 

Very like this is the contempt for physical weakness and for 
women which marks early society too. The non-combatant pop-
ulation is sure to fare ill during the ages of combat. But these 
defects, too, are cured or lessened; women have now marvellous 
means of winning their way in the world; and mind without 
muscle has far greater force than muscle without mind. These 
are some of the after-changes in the interior of nations, of which 
the causes must be scrutinized, and I now mention them only to 
bring out how many softer growths have now half-hidden the 
old and harsh civilization which war made. 

But it is very dubious whether the spirit of war does not still 
color our morality far too much. Metaphors from law and meta-
phors from war make most of our current moral phrases, and a 
nice examination would easily explain that both rather vitiate 
what both often illustrate. The military habit makes man think 
far too much of definite action, and far too little of brooding 
meditation. Life is not a set campaign, but an irregular work, 
and the main forces in it are not overt resolutions, but latent and 
half-involuntary promptings. The mistake of military ethics is 
to exaggerate the conception of discipline, and so to present the 
moral force of the will in a barer form than it ever ought to take. 

4 



M i l i t a r y m o r a l s c a n direct t h e a x e t o cut d o w n the tree, but it 

k n o w s n o t h i n g of the quiet force b y w h i c h the forest g r o w s . 

W h a t h a s b e e n said is e n o u g h , I hope, to b r i n g o u t that there 

a r e m a n y qual i t ies a n d m a n y institutions of the m o s t v a r i o u s 

sor t w h i c h g i v e nat ions an a d v a n t a g e in mil i tary c o m p e t i t i o n ; 

that m o s t of these a n d m o s t w a r l i k e qualit ies tend principal ly t o 

g o o d ; that t h e constant w i n n i n g of these f a v o r e d c o m p e t i t o r s is 

t h e par t icu lar m o d e b y w h i c h the best qual it ies w a n t e d in ele-

m e n t a r y c iv i l i zat ion a r e p r o p a g a t e d a n d preserved. 

C H A P T E R III 

N A T I O N - M A K I N G 

IN t h e last e s s a y I e n d e a v o r e d t o s h o w that in t h e e a r l y a g e 

of m a n — t h e " f i g h t i n g a g e " I ca l led i t — t h e r e w a s a c o n -

s iderable , t h o u g h n o t cer ta in , t e n d e n c y t o w a r d s p r o g r e s s . 

T h e best n a t i o n s c o n q u e r e d the w o r s t ; b y t h e p o s s e s s i o n of o n e 

a d v a n t a g e o r a n o t h e r t h e best c o m p e t i t o r o v e r c a m e t h e infer ior 

c o m p e t i t o r . S o l o n g a s there w a s c o n t i n u a l fighting there w a s 

a l i k e l i h o o d of i m p r o v e m e n t in m a r t i a l v i r tues , a n d in e a r l y 

t i m e s m a n y v i r tues are real ly " m a r t i a l " — t h a t is, tend t o suc-

cess in w a r — w h i c h in later t i m e s w e d o not t h i n k of so c a l l i n g , 

b e c a u s e the o r i g i n a l u s e f u l n e s s is hid b y the ir later usefulness . 

W e j u d g e of t h e m b y the present e f fects , not b y the ir first. 

T h e l o v e of law, for e x a m p l e , is a v i r tue w h i c h n o o n e n o w 

w o u l d call mart ia l , yet in e a r l y t i m e s it d isc ipl ined nat ions, a n d 

t h e disc ipl ined n a t i o n s w o n . T h e g i f t of " c o n s e r v a t i v e in-

n o v a t i o n " — t h e g i f t of m a t c h i n g n e w inst i tut ions t o o l d — i s 

not n o w - a - d a y s a w a r l i k e v i r t u e , y e t t h e R o m a n s o w e d m u c h 

of their s u c c e s s t o it. A l o n e a m o n g ancient n a t i o n s t h e y had 

the d e f e r e n c e t o u s a g e w h i c h c o m b i n e s nat ions , a n d the part ial 

p e r m i s s i o n of se lected c h a n g e w h i c h i m p r o v e s n a t i o n s ; a n d 

t h e r e f o r e t h e y s u c c e e d e d . J u s t so in m o s t cases , all t h r o u g h 

t h e earliest t imes , mart ia l m e r i t is a t o k e n of real m e r i t : t h e 

n a t i o n that w i n s is t h e nat ion that o u g h t t o win . T h e s i m p l e 

v i r tues of s u c h a g e s m o s t l y m a k e a m a n a soldier if t h e y m a k e 

h i m a n y t h i n g . N o d o u b t the b r u t e f o r c e of n u m b e r m a y be 

t o o potent e v e n t h e n (as s o o f ten it is a f t e r w a r d s ) : c iv i l izat ion 

m a y be t h r o w n b a c k b y t h e c o n q u e s t of m a n y v e r y r u d e m e n 

o v e r a f e w less r u d e m e n . B u t the first e l e m e n t s of c iv i l izat ion 

are g r e a t m i l i t a r y a d v a n t a g e s , and, r o u g h l y , it is a rule of the 

first t i m e s that y o u c a n infer meri t f r o m c o n q u e s t , a n d that 

p r o g r e s s is p r o m o t e d b y t h e c o m p e t i t i v e e x a m i n a t i o n of c o n -

stant w a r . 
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T h i s p r i n c i p l e e x p l a i n s at o n c e w h y t h e " p r o t e c t e d " r e g i o n s 

of t h e w o r l d — t h e i n t e r i o r of c o n t i n e n t s l i k e A f r i c a , o u t l y i n g 

is lands l i k e A u s t r a l i a o r N e w Z e a l a n d — a r e of n e c e s s i t y b a c k -

w a r d . T h e y are sti l l in t h e p r e p a r a t o r y s c h o o l ; t h e y have n o t 

b e e n t a k e n o n c lass b y c lass , as N o . I I , b e i n g a little bet ter , 

r o u t e d a n d e f f a c e d N o . I ; a n d as N o . I l l , b e i n g a little better 

still, r o u t e d a n d e f f a c e d N o . I I . A n d it e x p l a i n s w h y W e s t e r n 

E u r o p e w a s ear ly in a d v a n c e of o t h e r c o u n t r i e s , b e c a u s e there 

t h e c o n t e s t of r a c e s w a s e x c e e d i n g l y severe . U n l i k e m o s t r e -

g i o n s , it w a s a t e m p t i n g part of t h e w o r l d , a n d yet not a 

c o r r u p t i n g p a r t ; t h o s e w h o did n o t p o s s e s s it w a n t e d it, a n d 

t h o s e w h o h a d it, n o t b e i n g enervated , c o u l d s t r u g g l e hard t o 

k e e p it. T h e c o n f l i c t of nat ions is at first a m a i n f o r c e in t h e 

i m p r o v e m e n t of n a t i o n s . 

B u t w h a t are n a t i o n s ? W h a t are t h e s e g r o u p s w h i c h a r e 

so fami l iar t o us, a n d y e t , if we s top t o t h i n k , s o s t r a n g e ; w h i c h 

a r e a s o l d a s h i s t o r y ; w h i c h H e r o d o t u s f o u n d in a lmost a s 

g r e a t n u m b e r s a n d w i t h quite a s m a r k e d d is t inct ions a s we s e e 

t h e m n o w ? W h a t b r e a k s the h u m a n race u p into f r a g m e n t s 

s o u n l i k e o n e a n o t h e r , a n d yet each in its inter ior s o m o n o t o -

n o u s ? T h e q u e s t i o n is m o s t p u z z l i n g , t h o u g h t h e fact is s o 

famil iar , a n d I w o u l d n o t v e n t u r e t o s a y t h a t I c a n answer it 

c o m p l e t e l y , t h o u g h I c a n a d v a n c e s o m e c o n s i d e r a t i o n s w h i c h , 

a s it s e e m s t o m e , g o a cer ta in w a y t o w a r d s a n s w e r i n g it. P e r -

h a p s t h e s e s a m e c o n s i d e r a t i o n s t h r o w s o m e l i g h t , t o o , on t h e 

f u r t h e r a n d still m o r e i n t e r e s t i n g q u e s t i o n w h y s o m e few n a -

t ions p r o g r e s s , a n d w h y t h e g r e a t e r p a r t d o not . 

O f c o u r s e at first a l l s u c h dist inct ions of n a t i o n a n d nation 

w e r e e x p l a i n e d b y o r i g i n a l d ivers i ty of race . T h e y are d is-

s imilar , it w a s said, b e c a u s e they w e r e created dissimilar. B u t 

in m o s t cases this e a s y s u p p o s i t i o n wil l not d o its w o r k . Y o u 

c a n n o t (cons is tent ly w i t h plain facts) i m a g i n e e n o u g h original 

r a c e s t o m a k e it t e n a b l e . S o m e h a l f - d o z e n o r m o r e great f a m -

ilies of m e n m a y o r m a y not have b e e n d e s c e n d e d f r o m separate 

first s t o c k s , b u t s u b - v a r i e t i e s h a v e cer ta in ly n o t s o descended. 

Y o u m a y a r g u e , rightly o r w r o n g l y , that all A r y a n nations a r e 

of a s i n g l e o r p e c u l i a r o r i g i n , j u s t a s it w a s l o n g believed that 

all G r e e k - s p e a k i n g n a t i o n s were of o n e s u c h s t o c k . But y o u 

wi l l n o t b e l is tened t o if y o u s a y that there w e r e o n e A d a m 

and E v e f o r S p a r t a , a n d another A d a m a n d E v e f o r Athens. 

A l l G r e e k s a r e e v i d e n t l y of o n e o r i g i n , b u t w i t h i n t h e l imits 

of t h e G r e e k f a m i l y , a s of all o t h e r famil ies , t h e r e is s o m e c o n -

t r a s t - m a k i n g f o r c e w h i c h c a u s e s c i t y t o be u n l i k e c i t y , a n d tribe 

unl ike tr ibe. 

C e r t a i n l y , t o o , n a t i o n s did not o r i g i n a t e b y s i m p l e natura l 

se lect ion, a s wi ld var iet ies of a n i m a l s ( I d o not s p e a k n o w of 

spec ies) n o d o u b t ar ise in nature . N a t u r a l se lect ion m e a n s 

t h e p r e s e r v a t i o n of t h o s e i n d i v i d u a l s w h i c h s t r u g g l e best w i t h 

t h e f o r c e s t h a t o p p o s e their race . B u t y o u c o u l d n o t s h o w 

t h a t the n a t u r a l o b s t a c l e s o p p o s i n g h u m a n life m u c h d i f f e r e d 

b e t w e e n S p a r t a a n d A t h e n s , o r indeed b e t w e e n R o m e a n d 

A t h e n s ; and y e t S p a r t a n s , A t h e n i a n s , and R o m a n s d i f fer es-

sential ly . O l d w r i t e r s fancied (and it w a s a v e r y natura l idea) 

that t h e d irect e f fec t of c l i m a t e , o r r a t h e r of land, sea, a n d air, 

a n d the s u m tota l of p h y s i c a l c o n d i t i o n s var ied m a n f r o m m a n , 

a n d c h a n g e d race t o race . B u t e x p e r i e n c e re futes this. T h e 

E n g l i s h i m m i g r a n t l ives in t h e s a m e c l i m a t e as t h e A u s t r a l i a n 

o r T a s m a n i a n , b u t he h a s n o t b e c o m e l ike those r a c e s ; n o r 

wi l l a t h o u s a n d y e a r s , in m o s t respects , m a k e h i m l i k e t h e m . 

T h e P a p u a n a n d t h e M a l a y , as M r . W a l l a c e finds, l ive n o w , a n d 

h a v e l ived for a g e s , s ide b y s i d e in t h e s a m e t ropica l r e g i o n s , 

w i t h e v e r y sor t of d ivers i ty . E v e n in a n i m a l s his r e s e a r c h e s 

s h o w , a s b y a n o b j e c t - l e s s o n , t h a t t h e d irect e f f i c a c y of p h y s i c a l 

c o n d i t i o n s is o v e r r a t e d . " B o r n e o , " h e s a y s , " c l o s e l y r e -

s e m b l e s N e w G u i n e a , n o t o n l y in its v a s t s ize a n d f r e e d o m f r o m 

v o l c a n o e s , b u t in its v a r i e t y of g e o l o g i c a l s t ructure , its u n i -

f o r m i t y of c l i m a t e , a n d t h e g e n e r a l a s p e c t of t h e forest v e g e t a -

t i o n that c l o t h e s its s u r f a c e . T h e M o l u c c a s a r e t h e c o u n t e r p a r t 

of t h e P h i l i p p i n e s i n the ir v o l c a n i c s t r u c t u r e , the ir e x t r e m e 

fert i l i ty , the ir l u x u r i a n t forests , a n d the ir f r e q u e n t e a r t h q u a k e s ; 

a n d B a l i , w i t h t h e east end of J a v a , h a s a c l imate a l m o s t as 

ar id a s that of T i m o r . Y e t b e t w e e n t h e s e c o r r e s p o n d i n g 

g r o u p s of i s lands, c o n s t r u c t e d , as it w e r e , a f t e r t h e s a m e p a t -

tern, s u b j e c t e d t o t h e s a m e c l i m a t e , a n d b a t h e d b y t h e s a m e 

o c e a n s , t h e r e e x i s t s t h e g r e a t e s t p o s s i b l e c o n t r a s t , w h e n w e 

c o m p a r e the ir a n i m a l p r o d u c t i o n s . N o w h e r e d o e s t h e ancient 

d o c t r i n e — t h a t d i f f e r e n c e s o r s imi lar i t ies in t h e v a r i o u s f o r m s 

of l ife t h a t i n h a b i t d i f f e r e n t c o u n t r i e s a r e d u e t o c o r r e s p o n d i n g 

p h y s i c a l d i f f e r e n c e s o r s imi lar i t ies in t h e c o u n t r i e s t h e m s e l v e s 

— m e e t w i t h s o d irect a n d p a l p a b l e a c o n t r a d i c t i o n . B o r n e o 



a n d N e w G u i n e a , as a l i k e p h y s i c a l l y as t w o dist inct c o u n t r i e s 

c a n b e , a r e z o o l o g i c a l l y as w i d e as the p o l e s a s u n d e r ; w h i l e 

A u s t r a l i a , w i t h its d r y w i n d s , its o p e n plains, its s t o n y deserts , 

a n d its t e m p e r a t e c l imate , y e t p r o d u c e s b irds a n d q u a d r u p e d s 

w h i c h a r e c l o s e l y re la ted t o t h o s e i n h a b i t i n g t h e hot , d a m p , 

l u x u r i a n t fores ts w h i c h e v e r y w h e r e c lothe t h e p la ins a n d m o u n -

t a i n s of N e w G u i n e a . " T h a t is, w e h a v e l ike l i v i n g t h i n g s in 

t h e m o s t d iss imi lar s i tuat ions , a n d u n l i k e l i v i n g t h i n g s in t h e 

m o s t s i m i l a r o n e s . A n d t h o u g h s o m e of M r . W a l l a c e ' s 

s p e c u l a t i o n s o n e t h n o l o g y m a y be d o u b t f u l , n o o n e d o u b t s 

t h a t in t h e a r c h i p e l a g o he has s tudied so wel l , as o f t e n else-

w h e r e in t h e w o r l d , t h o u g h rare ly w i t h s u c h m a r k e d e m p h a s i s , 

w e f ind l ike m e n in c o n t r a s t e d places , a n d u n l i k e m e n in re-

s e m b l i n g p laces . C l i m a t e is c l e a r l y not the f o r c e w h i c h m a k e s 

n a t i o n s , for it d o e s n o t a l w a y s m a k e t h e m , a n d t h e y are o f t e n 

- m a d e w i t h o u t it. 

T h e p r o b l e m of " n a t i o n - m a k i n g " — t h a t is, t h e e x p l a n a t i o n 

• of t h e o r i g i n o f n a t i o n s s u c h a s w e n o w see t h e m , a n d s u c h a s 

in h i s t o r i c a l t i m e s t h e y h a v e a l w a y s b e e n — c a n n o t , as it s e e m s 

t o m e , b e s o l v e d w i t h o u t s e p a r a t i n g it into t w o : o n e , t h e m a k -

i n g of b r o a d l y m a r k e d races , s u c h a s the n e g r o o r t h e red m a n 

•or t h e E u r o p e a n ; a n d t h e s e c o n d , that of m a k i n g t h e m i n o r 

d i s t i n c t i o n s , s u c h a s t h e d is t inct ion b e t w e e n S p a r t a n a n d A t h e -

n i a n , o r b e t w e e n S c o t c h m a n a n d E n g l i s h m a n . N a t i o n s , a s 

w e s e e t h e m , a r e (if m y a r g u m e n t s p r o v e t r u e ) t h e p r o d u c e of 

• t w o g r e a t f o r c e s : o n e t h e r a c e - m a k i n g f o r c e w h i c h , w h a t e v e r 

it w a s , acted in a n t i q u i t y , a n d h a s n o w w h o l l y , o r a l m o s t , g i v e n 

o v e r a c t i n g ; a n d t h e o t h e r t h e n a t i o n - m a k i n g f o r c e , p r o p e r l y 

s o c a l l e d , w h i c h is a c t i n g n o w a s m u c h a s it e v e r ac ted , and 

c r e a t i n g a s m u c h as it e v e r created. 

T h e s t r o n g e s t l i g h t o n t h e g r e a t c a u s e s w h i c h h a v e f o r m e d 

a n d a r e f o r m i n g n a t i o n s is t h r o w n b y the smal ler c a u s e s w h i c h 

a r e a l t e r i n g n a t i o n s . T h e w a y in w h i c h n a t i o n s c h a n g e , g e n -

e r a t i o n a f ter g e n e r a t i o n , is e x c e e d i n g l y c u r i o u s , a n d t h e c h a n g e 

o c c a s i o n a l l y h a p p e n s w h e n it is v e r y hard t o a c c o u n t for. S o m e -

t h i n g s e e m s t o steal o v e r s o c i e t y , s a y of t h e R e g e n c y t i m e a s 

c o m p a r e d w i t h t h a t of t h e p r e s e n t Q u e e n . If w e read of l ife 

at W i n d s o r (at t h e c o t t a g e n o w pul led d o w n ) , o r of B o n d 

S t r e e t a s it w a s in t h e d a y s of the L o u n g e r s (an e x t i n c t race) , 

o r of S t . J a m e s ' s S t r e e t as it w a s w h e n M r . F o x a n d his p a r t y 

tried t o m a k e " pol i t ica l c a p i t a l " o u t of the d iss ipat ion of a n 

heir a p p a r e n t , w e s e e m t o be r e a d i n g n o t of t h e p l a c e s w e k n o w 

so well , but o f v e r y distant a n d u n l i k e local i t ies . O r let a n y -

o n e think h o w l i t t le is t h e e x t e r n a l c h a n g e in E n g l a n d b e t w e e n 

the a g e of E l i z a b e t h a n d t h e a g e of A n n e c o m p a r e d wi th the 

national c h a n g e . H o w few w e r e the a l t e r a t i o n s in p h y s i c a l 

condit ion, h o w f e w (if a n y ) t h e scientif ic i n v e n t i o n s a f f e c t i n g 

h u m a n life w h i c h the later per iod p o s s e s s e d , b u t t h e earl ier did 

n o t ! H o w h a r d it is t o s a y w h a t h a s c a u s e d the c h a n g e in t h e 

p e o p l e ! A n d y e t h o w total is t h e c o n t r a s t , at least at first 

s i g h t ! In p a s s i n g f r o m B a c o n t o A d d i s o n , f r o m S h a k e s p e a r e 

t o P o p e , w e s e e m t o p a s s into a n e w w o r l d . 

In the first of these e s s a y s I s p o k e of t h e m o d e in w h i c h 

the l iterary c h a n g e h a p p e n s , a n d I r e c u r t o it b e c a u s e , l i tera-

ture b e i n g n a r r o w e r a n d m o r e def inite t h a n life, a c h a n g e in 

the less s e r v e s a s a m o d e l a n d i l lustrat ion of t h e c h a n g e in t h e 

greater. S o m e w r i t e r , a s w a s e x p l a i n e d , not necessar i ly a v e r y 

excel lent w r i t e r or a r e m e m b e r e d o n e , hi t o n s o m e t h i n g w h i c h 

suited the p u b l i c t a s t e : he w e n t o n w r i t i n g , a n d o t h e r s imitated 

him, and t h e y so a c c u s t o m e d their r e a d e r s t o t h a t style that 

they w o u l d b e a r n o t h i n g else. T h o s e r e a d e r s w h o did not 

l ike it w e r e d r i v e n t o t h e w o r k s of o t h e r a g e s a n d o t h e r c o u n -

t r i e s — h a d t o d e s p i s e the " trash of t h e d a y , " a s t h e y w o u l d 

call it. T h e a g e of A n n e p a t r o n i z e d Steele , t h e b e g i n n e r of t h e 

essay, and A d d i s o n its per fec ter , a n d it n e g l e c t e d w r i t i n g s in 

a w h o l l y d i s c o r d a n t k e y . I h a v e h e a r d that t h e f o u n d e r of 

the " T i m e s " w a s a s k e d h o w all the art ic les in t h e " T i m e s " 

c a m e t o s e e m t o be wr i t ten b y o n e m a n , a n d t h a t he repl ied, 

" O h , there is a l w a y s s o m e o n e best c o n t r i b u t o r , and all the 

rest c o p y . " A n d this is d o u b t l e s s the true a c c o u n t of t h e m a n -

ner in w h i c h a cer ta in t r a d e - m a r k , a c u r i o u s a n d indef inable 

u n i t y , sett les o n e v e r y n e w s p a p e r . P e r h a p s it w o u l d be p o s -

sible to n a m e t h e m e n w h o a few y e a r s since created t h e " S a t - , 

urday R e v i e w " s ty le , n o w imitated b y a n o t h e r a n d a y o u n g e r 

race. B u t w h e n t h e s t y l e of a per iodica l is o n c e f o r m e d , the 

c o n t i n u a n c e of it is p r e s e r v e d b y a m u c h m o r e d e s p o t i c i m -

pulse t h a n t h e t e n d e n c y t o i m i t a t i o n — b y t h e self- interest of 

t h e editor , w h o a c t s as t rustee , if I m a y s a y so, f o r t h e sub-

scribers. T h e r e g u l a r b u y e r s of a p e r i o d i c a l w a n t t o read 

w h a t t h e y h a v e b e e n used t o r e a d — t h e s a m e sort of t h o u g h t , 



t h e s a m e sort of w o r d s . T h e editor sees that t h e y g e t that 

sort . H e selects t h e sui table , t h e c o n f o r m i n g art ic les , a n d he 

r e j e c t s t h e n o n - c o n f o r m i n g . W h a t t h e editor d o e s in t h e case 

of a per iodica l , t h e readers d o in the c a s e of l i terature in g e n -

eral . T h e y p a t r o n i z e o n e t h i n g a n d r e j e c t the rest . 

O f c o u r s e there w a s a l w a y s s o m e r e a s o n (if w e o n l y c o u l d 

f ind it) w h i c h g a v e the p r o m i n e n c e in e a c h a g e t o s o m e p a r -

t i c u l a r w i n n i n g l i terature. T h e r e a l w a y s is s o m e reason w h y 

t h e f a s h i o n of f e m a l e dress is w h a t it is. B u t j u s t a s in t h e 

c a s e of dress w e k n o w t h a t n o w - a - d a y s t h e d e t e r m i n i n g cause 

is v e r y m u c h of a n a c c i d e n t , s o in the c a s e of l i terary fashion, 

t h e o r i g i n is a g o o d d e a l of a n acc ident . W h a t t h e mi l l iners 

of P a r i s , o r t h e demi-monde of P a r i s , e n j o i n o u r E n g l i s h ladies, 

is ( I s u p p o s e ) a g o o d deal c h a n c e ; but as s o o n a s it is d e c r e e d , 

t h o s e w h o m it su i ts a n d t h o s e w h o m it d o e s n o t all w e a r it. 

T h e imi ta t ive p r o p e n s i t y at o n c e insures u n i f o r m i t y ; a n d " t h a t 

h o r r i d t h i n g w e w o r e last y e a r " (as t h e p h r a s e m a y g o ) is s o o n 

n o w h e r e t o b e s e e n . J u s t so a l i terary f a s h i o n spreads, t h o u g h 

I a m f a r f r o m s a y i n g w i t h e q u a l p r i m i t i v e u n r e a s o n a b l e n e s s — 

a l i t e r a r y taste a l w a y s b e g i n s o n s o m e d e c e n t r e a s o n , b u t o n c e 

s t a r t e d , it is p r o p a g a t e d a s a f a s h i o n in d r e s s is p r o p a g a t e d ; 

e v e n t h o s e w h o d o n o t l ike it read it b e c a u s e it is t h e r e , a n d 

b e c a u s e n o t h i n g e l se is eas i ly t o be f o u n d . 

T h e s a m e p a t r o n a g e of f a v o r e d f o r m s , a n d p e r s e c u t i o n of 

d i s l i k e d f o r m s , a r e t h e m a i n causes , t o o , I b e l i e v e , w h i c h 

c h a n g e n a t i o n a l c h a r a c t e r . S o m e o n e a t t r a c t i v e t y p e c a t c h e s 

t h e e y e , so t o s p e a k , of t h e n a t i o n , o r a p a r t of t h e n a t i o n , a s 

s e r v a n t s c a t c h t h e g a i t of the ir m a s t e r s , o r as m o b i l e g i r l s c o m e 

h o m e s p e a k i n g t h e special w o r d s and a c t i n g the l itt le g e s t u r e s 

of e a c h f a m i l y w h o m t h e y m a y h a v e b e e n v i s i t i n g . I d o n o t 

k n o w if m a n y of m y r e a d e r s h a p p e n t o h a v e read F a t h e r N e w -

m a n ' s c e l e b r a t e d s e r m o n , " P e r s o n a l I n f l u e n c e t h e M e a n s of 

P r o p a g a t i n g t h e T r u t h ; " if n o t , I s t r o n g l y r e c o m m e n d t h e m 

t o d o s o . T h e y w i l l there see t h e o p i n i o n of a g r e a t p r a c t i c a l 

l e a d e r of m e n , of o n e w h o h a s led v e r y m a n y w h e r e t h e y l itt le 

t h o u g h t of g o i n g , a s t o t h e m o d e in w h i c h t h e y a r e t o b e l e d ; 

a n d w h a t h e s a y s , p u t s h o r t l y a n d s i m p l y , a n d t a k e n o u t of his 

d e l i c a t e l a n g u a g e , is b u t t h i s — t h a t m e n a r e g u i d e d b y t y p e , 

n o t b y a r g u m e n t ; t h a t s o m e w i n n i n g instance m u s t be set u p 

b e f o r e t h e m , o r t h e s e r m o n w i l l b e va in , a n d the d o c t r i n e wi l l 

n o t spread. I d o n o t w a n t t o i l lustrate th is m a t t e r f r o m r e l i g -

ious h i s t o r y , for I s h o u l d be led far f r o m m y p u r p o s e , a n d a f ter 

all I can but t e a c h t h e c o m m o n p l a c e that it is t h e l ife of t e a c h e r s 

w h i c h is c a t c h i n g , n o t the ir tenets . A n d a g a i n , in po l i t i ca l 

matters , h o w q u i c k l y a l e a d i n g s t a t e s m a n c a n c h a n g e t h e t o n e 

of t h e c o m m u n i t y ! W e are m o s t of us earnest w i t h M r . G l a d -

s tone ; w e w e r e m o s t of us n o t s o earnest in t h e t i m e of L o r d 

P a l m e r s t o n . T h e c h a n g e is w h a t e v e r y o n e feels , t h o u g h n o 

o n e c a n def ine it. E a c h p r e d o m i n a n t m i n d cal ls o u t a c o r -

r e s p o n d i n g s e n t i m e n t in t h e c o u n t r y : m o s t feel it a little. 

T h o s e w h o feel it m u c h e x p r e s s it m u c h ; t h o s e w h o feel it e x -

cess ive ly e x p r e s s it e x c e s s i v e l y ; t h o s e w h o dissent a r e silent, 

or unheard . . . 
A f t e r s u c h g r e a t m a t t e r s as r e l i g i o n a n d pol i t ics , it m a y 

s e e m t r i f l i n g t o i l lustrate t h e s u b j e c t f r o m little b o y s . B u t it 

is n o t t r i f l i n g . T h e b a n e of p h i l o s o p h y is p o m p o s i t y ; p e o p l e 

wil l not see t h a t smal l t h i n g s are t h e m i n i a t u r e s of g r e a t e r a n d 

it s e e m s a l o s s of abstract d i g n i t y t o f r e s h e n the ir m i n d s b y 

o b j e c t l e s s o n s f r o m w h a t t h e y k n o w . B u t e v e r y b o a r d i n g -

s c h o o l c h a n g e s a s a n a t i o n c h a n g e s . M o s t of us m a y r e m e m -

b e r t h i n k i n g , " H o w o d d it is t h a t this ' h a l f ' s h o u l d be s o u n -

l i k e last ' h a l f : ' n o w w e n e v e r g o o u t of b o u n d s , last half w e 

w e r e a l w a y s g o i n g : n o w w e p l a y r o u n d e r s , t h e n w e p l a y e d 

pr i soner ' s b a s e ; " a n d so t h r o u g h al l t h e e a s y l ife of t h a t t ime. 

I n fact , s o m e r u l i n g spirits , s o m e o n e o r t w o a s c e n d a n t b o y s , 

h a d left , o n e o r t w o o t h e r s h a d c o m e ; and so all w a s c h a n g e d . 

T h e m o d e l s w e r e c h a n g e d , a n d the copies c h a n g e d ; a d i f f e r e n t 

t h i n g w a s p r a i s e d , a n d a d i f f e r e n t t h i n g bul l ied. A c u r i o u s 

case of t h e s a m e t e n d e n c y w a s n o t i c e d t o m e o n l y lately . A 

fr iend of m i n e — a L i b e r a l C o n s e r v a t i v e — a d d r e s s e d a m e e t i n g 

of w o r k i n g m e n at L e e d s , a n d w a s m u c h pleased at finding his 

character is t i c , a n d p e r h a p s ref ined points , b o t h a p p r e h e n d e d 

and a p p l a u d e d . " B u t t h e n , " as h e n a r r a t e d u p rose a 

b la tant R a d i c a l w h o said t h e v e r y o p p o s i t e t h i n g s , a n d the 

w o r k i n g m e n c h e e r e d h i m , t o o , a n d q u i t e e q u a l l y H e w a s 

p u z z l e d t o a c c o u n t for s o rapid a c h a n g e . B u t t h e m a s s of 

t h e m e e t i n g w a s n o d o u b t n e a r l y neutra l , a n d , if set g o i n g , 

qui te r e a d y t o a p p l a u d a n y g o o d w o r d s w i t h o u t m u c h t h i n k i n g . 

T h e r i n g l e a d e r s c h a n g e d . T h e radical ta i lor started t h e radi-

cal c h e e r : t h e m o r e m o d e r a t e s h o e m a k e r started t h e m o d e r a t e 



c h e e r ; a n d the g r e a t b u l k f o l l o w e d suit. O n l y a f e w in each 

c a s e w e r e si lent, a n d an abso lute contrast w a s ' i n ten minutes 

p r e s e n t e d b y t h e s a m e e lements . 

T h e t r u t h is t h a t t h e p r o p e n s i t y o f m a n t o imitate w h a t 

i s b e f o r e h i m is o n e o f t h e s t rongest parts o f his nature 

A n d o n e s i g n o f i t is t h e g r e a t pa in w h i c h w e feel w h e n 

o u r i m i t a t i o n h a s been u n s u c c e s s f u l . T h e r e is a cvnica l doc-

t r i n e t h a t m o s t m e n w o u l d r a t h e r be accused o f w i c k e d n e s s 

t h a n o f gaucherte. A n d this is but another w a y of s a v i n g 

t h a t t h e b a d c o p y i n g of p r e d o m i n a n t m a n n e r s is fe l t to be 

m o r e o f a d i s g r a c e than c o m m o n cons iderat ion w o u l d a c c o u n t 

f o r i t s b e i n g , s ince gaucherte in all b u t e x t r a v a g a n t cases is 

n o t a n o f f e n c e a g a i n s t r e l i g i o n o r m o r a l s , but is s imply bad 

i m i t a t i o n . c J 

W e m u s t n o t t h i n k that th is i m i t a t i o n is v o l u n t a r y , o r e v e n 

c o n s c i o u s . O n t h e c o n t r a r y , it h a s its seat m a i n l y in v e r y o b -

s c u r e p a r t s of t h e m i n d , w h o s e n o t i o n s , s o far f r o m h a v i n g 

b e e n c o n s c i o u s l y p r o d u c e d , a r e h a r d l y felt t o e x i s t - so far 

f r o m b e i n g c o n c e i v e d b e f o r e h a n d , a r e not e v e n felt at t h e t ime 

T h e m a m s e a t of t h e i m i t a t i v e p a r t of o u r n a t u r e is o u r belief" 

a n d t h e c a u s e s p r e d i s p o s i n g us t o b e l i e v e this, o r d i s i n c l i n i n g 

u s t o b e l i e v e that , a r e a m o n g t h e o b s c u r e s t parts of o u r nature 

B u t a s t o t h e i m i t a t i v e n a t u r e of c r e d u l i t y there c a n be n o doubt.' 

I n E o t h e n t h e r e is a capi ta l d e s c r i p t i o n of h o w e v e r v sort 

o f E u r o p e a n r e s i d e n t in t h e E a s t , e v e n t h e s h r e w d mer'chant 

a n d t h e p o s t - c a p t a i n , " wi th his b r i g h t , w a k e f u l e y e s of c o m -

m e r c e c o m e s s o o n t o b e l i e v e in w i t c h c r a f t , a n d t o a s s u r e v o u 

in c o n f i d e n c e , t h a t t h e r e " rea l ly is s o m e t h i n g in it " H e h a s 

n e v e r s e e n a n y t h i n g c o n v i n c i n g h i m s e l f , b u t he h a s seen those 

w h o h a v e s e e n t h o s e w h o h a v e seen t h o s e w h o h a v e seen In 

f a c t , h e h a s livedI m a n a t m o s p h e r e of i n f e c t i o u s bel ief , and he 

h a s i n h a l e d it. S c a r c e l y a n y o n e can h e l p y i e l d i n g t o t h e c u r -

rent i n f a t u a t i o n s of h i s sect o r p a r t y . F o r a s h o r t t i m e - s a y 

s o m e f o r t m g h t - h e , s r e s o l u t e ; h e a r g u e s a n d o b j e c t s ; but , 

d a y b y d a y t h e p o i s o n t h r i v e s , a n d r e a s o n w a n e s . W h a t he 

h e a r s f r o m h i s f r iends , w h a t h e reads in t h e p a r t y o r g a n , p r o -

d u c e s its e f f e c t T h e plain, p a l p a b l e c o n c l u s i o n w h i c h e v e r y 

o n e a r o u n d h i m b e l i e v e s h a s a n i n f l u e n c e y e t g r e a t e r and m o r e 

s u b t l e ; t h a t c o n c l u s i o n s e e m s s o sol id a n d u n m i s t a k a b l e - his 

o w n g o o d a r g u m e n t s g e t da i ly m o r e a n d m o r e l ike a d r e a m 

S o o n the gravest s a g e shares t h e folly of t h e party w i t h w h i c h 

he acts, a n d the sect with w h i c h he worships. 

I n t rue metaphysics I be l ieve that, c o n t r a r y t o c o m m o n 

opinion, unbelief far oftener needs a reason a n d requires a n 

e f for t than belief. Natura l ly , a n d if man w e r e m a d e a c c o r d i n g 

t o the pattern of t h e logic ians, he would s a y , " W h e n I see a 

val id a r g u m e n t I wil l believe, a n d till I see s u c h a r g u m e n t I 

wil l not bel ieve." But , in fact , every idea v iv id ly b e f o r e u s 

s o o n appears to us t o be true, unless w e k e e p u p o u r p e r c e p -

t ions of the arguments w h i c h p r o v e it untrue , a n d v o l u n t a r i l y 

coerce o u r minds t o remember its falsehood. " A l l c lear ideas 

a r e t r u e " w a s for a g e s a phi losophical m a x i m , a n d t h o u g h n o 

m a x i m c a n be more unsound, n o n e can be m o r e e x a c t l y c o n -

f o r m a b l e t o ordinary h u m a n nature . T h e child resolute ly a c -

c e p t s every idea w h i c h passes t h r o u g h its b r a i n a s t r u e ; it h a s 

n o distinct conception of a n idea which is s t r o n g , b r i g h t , and 

p e r m a n e n t , but w h i c h is false, too . T h e m e r e presentat ion of 

an idea, unless we are careful a b o u t it, o r unless there is w i t h i n 

s o m e unusual resistance, m a k e s us believe i t ; a n d this is w h y 

the belief of others adds t o o u r belief so q u i c k l y , for n o ideas 

seem so v e r y clear a s those inculcated o n us f r o m e v e r y side. 

T h e g r a v e part of m a n k i n d are quite as l iable t o ihese imi-

tated bel iefs as the fr ivolous part . T h e belief of t h e m o n e y -

m a r k e t , w h i c h is mainly c o m p o s e d of g r a v e people , is as imita-

t i v e as a n y belief. Y o u wi l l f ind one d a y e v e r y o n e enterpr is- • 

i n g , enthusiastic, v i g o r o u s , e a g e r to b u y , a n d e a g e r to o r d e r : 

in a w e e k o r so you will find a l m o s t the w h o l e society depressed, 

a n x i o u s , a n d w a n t i n g to sell. If you e x a m i n e the r e a s o n s for 

t h e act iv i ty , or for the inact iv i ty , or for t h e c h a n g e , y o u wi l l 

hardly be able to trace them at all, and a s far as y o u c a n t r a c e 

t h e m , t h e y are of little force. I n fact, these o p i n i o n s w e r e not 

f o r m e d b y reason, but b y m i m i c r y . S o m e t h i n g h a p p e n e d t h a t 

l o o k e d a little g o o d , on w h i c h eager, s a n g u i n e m e n t a l k e d 

loudly , a n d c o m m o n people c a u g h t their tone . A l itt le w h i l e 

a f t e r w a r d s , and w h e n people w e r e tired of t a l k i n g this, s o m e -

t h i n g a lso happened l o o k i n g a little bad, on w h i c h t h e d i s m a l , 

a n x i o u s people began, a n d all the rest f o l l o w e d the ir w o r d s . 

A n d in both cases an a v o w e d dissentient is set d o w n a s 

" c r o t c h e t y . " " I f you w a n t , " said Swif t , " t o g a i n t h e r e p u t a -

tion of a sensible man, y o u should be of t h e o p i n i o n of t h e 



p e r s o n w i t h w h o m f o r t h e t i m e b e i n g y o u a r e c o n v e r s i n g . ' 1 

T h e r e is m u c h q u i e t i n t e l l e c t u a l p e r s e c u t i o n a m o n g " r e a s o n -

a b l e " m e n ; a c a u t i o u s p e r s o n hes i tates b e f o r e he tel ls t h e m 

a n y t h i n g n e w , for if h e g e t s a n a m e f o r s u c h t h i n g s h e wi l l be 

cal led " flighty," a n d in t i m e s of d e c i s i o n h e w i l l n o t be a t tended 

to . 

I n th is w a y t h e i n f e c t i o n of i m i t a t i o n c a t c h e s m e n in their 

m o s t i n w a r d a n d i n t e l l e c t u a l p a r t — t h e i r c r e e d . B u t it a lso 

invades m e n — b y t h e m o s t b o d i l y part of t h e m i n d — s o t o s p e a k 

— t h e l ink b e t w e e n s o u l a n d b o d y — t h e m a n n e r . N o o n e needs 

t o h a v e this e x p l a i n e d ; w e al l k n o w h o w a k i n d of subt le in-

fluence m a k e s us imitate o r t r y t o imitate t h e m a n n e r of those 

a r o u n d us. T o c o n f o r m t o t h e f a s h i o n of R o m e — w h a t e v e r 

t h e fashion m a y be , a n d w h a t e v e r R o m e w e m a y for t h e t i m e 

be a t — i s a m o n g t h e m o s t o b v i o u s n e e d s of h u m a n nature . B u t 

w h a t is not so o b v i o u s , t h o u g h a s cer ta in , is that t h e i n f l u e n c e 

of t h e imitat ion g o e s d e e p a s w e l l a s e x t e n d s w i d e . " T h e 

m a t t e r , " as W o r d s w o r t h s a y s , " of s ty le v e r y m u c h c o m e s o u t 

of the m a n n e r . " I f y o u w i l l e n d e a v o r t o w r i t e an imitat ion 

of t h e t h o u g h t s of S w i f t in a c o p y of the s ty le of A d d i s o n , y o u 

wi l l find that not o n l y is it h a r d t o w r i t e A d d i s o n ' s s ty le , f r o m 

its intr insic e x c e l l e n c e , b u t a l s o t h a t t h e m o r e y o u a p p r o a c h 

t o it t h e m o r e y o u lose t h e t h o u g h t of S w i f t . T h e e a g e r pas-

sion of the m e a n i n g b e a t s u p o n t h e mi ld d r a p e r y of t h e w o r d s . 

S o y o u c o u l d not e x p r e s s t h e p l a i n t h o u g h t s of an E n g l i s h m a n 

in the g r a n d m a n n e r of a S p a n i a r d . I n s e n s i b l y , a n d as b y a 

sort of m a g i c , t h e k i n d of m a n n e r w h i c h a m a n c a t c h e s eats 

into h i m , a n d m a k e s h i m in t h e end w h a t at first he only 

seems. 

T h i s is the p r i n c i p a l m o d e in w h i c h t h e g r e a t e s t m i n d s of 

an a g e p r o d u c e the ir e f f e c t . T h e y set t h e t o n e w h i c h o t h e r s 

t a k e , a n d t h e f a s h i o n w h i c h o t h e r s use. T h e r e is a n odd idea 

that t h o s e w h o t a k e w h a t is c a l l e d a " sc ient i f ic v i e w " of his-

t o r y n e e d rate l i g h t l y t h e i n f l u e n c e of i n d i v i d u a l character . I t 

w o u l d b e as r e a s o n a b l e t o s a y t h a t t h o s e w h o t a k e a sc ient i f ic 

v i e w of n a t u r e need t h i n k l i t t le o f t h e i n f l u e n c e of t h e sun. O n 

t h e scientif ic v i e w a g r e a t m a n is a g r e a t n e w c a u s e ( c o m -

p o u n d e d o r n o t o u t of o t h e r c a u s e s , for I d o n o t here, o r else-

w h e r e in t h e s e p a p e r s , r a i s e t h e q u e s t i o n of free-wil l ) , b u t , a n y -

h o w , n e w in all its e f f e c t s , a n d al l its resul ts . G r e a t m o d e l s 

for g o o d a n d evil s o m e t i m e s a p p e a r a m o n g m e n , w h o f o l l o w 

t h e m either t o i m p r o v e m e n t o r d e g r a d a t i o n . 

I a m , I k n o w , v e r y l o n g a n d t e d i o u s in s e t t i n g o u t t h i s ; but 

I w a n t ' t o b r i n g h o m e t o o t h e r s w h a t e v e r y n e w o b s e r v a t i o n 

of soc ie ty b r i n g s m o r e a n d m o r e f reshly t o m y s e l f — t h a t th is 

u n c o n s c i o u s imitat ion a n d e n c o u r a g e m e n t of a p p r e c i a t e d c h a r -

ac ter , a n d this e q u a l l y u n c o n s c i o u s s h r i n k i n g f r o m a n d perse-

c u t i o n of dis l iked c h a r a c t e r , is t h e m a i n f o r c e w h i c h m o u l d s 

a n d fashions m e n in s o c i e t y a s w e n o w see it. S o o n I shal l t ry 

t o s h o w t h a t t h e m o r e a c k n o w l e d g e d c a u s e s , s u c h a s c h a n g e 

of c l imate , a l terat ion of pol i t ica l inst i tut ions , p r o g r e s s of 

sc ience , ac t pr inc ipa l ly t h r o u g h th is c a u s e ; t h a t t h e y c h a n g e 

the o b j e c t of imitat ion a n d t h e o b j e c t of a v o i d a n c e , a n d s o w o r k 

their e f fec t . B u t first I m u s t s p e a k of t h e o r i g i n of n a t i o n s — 

of n a t i o n - m a k i n g as o n e m a y cal l i t — t h e p r o p e r s u b j e c t of 

th is paper . . 

T h e p r o c e s s of n a t i o n - m a k i n g is o n e of w h i c h w e h a v e o b -

v i o u s e x a m p l e s in the m o s t r e c e n t t imes , a n d w h i c h is g o i n g 

o n n o w . T h e m o s t s i m p l e e x a m p l e is t h e f o u n d a t i o n of t h e 

first S t a t e of A m e r i c a , s a y N e w E n g l a n d , w h i c h h a s s u c h a 

m a r k e d a n d s u c h a d e e p n a t i o n a l c h a r a c t e r . A g r e a t n u m b e r 

of p e r s o n s a g r e e i n g in f u n d a m e n t a l d ispos i t ion , a g r e e i n g in 

r e l i g i o n , a g r e e i n g in pol i t ics , f o r m a separate s e t t l e m e n t ; t h e y 

e x a g g e r a t e their o w n d ispos i t ion , t e a c h their o w n creed set 

u p their favor i te g o v e r n m e n t ; t h e y d i s c o u r a g e all o t h e r dis-

pos i t ions , p e r s e c u t e o t h e r bel iefs , forbid o t h e r f o r m s o r habits 

of g o v e r n m e n t . O f c o u r s e a n a t i o n s o m a d e wi l l h a v e a sep-

arate s t a m p a n d m a r k . T h e o r i g i n a l sett lers b e g a n of o n e 

t y p e - t h e y s e d u l o u s l y imitated i t ; a n d ( t h o u g h o t h e r c a u s e s 

h a v e ' intervened a n d dis turbed it) t h e n e c e s s a r y o p e r a t i o n o 

the pr inc iples of i n h e r i t a n c e h a s t r a n s m i t t e d m a n y o r i g i n a l 

traits still unal tered, and h a s left an ent ire N e w E n g l a n d c h a r -

a c t e r — i n n o respect u n a f f e c t e d b y its first c h a r a c t e r . 

T h i s case is w e l l k n o w n , b u t it is not s o that the s a m e p r o c e s s , 

in a w e a k e r shape, is g o i n g o n in A m e r i c a n o w . C o n g e n i a l i t y 

of sent iment is a r e a s o n of se lect ion a n d a b o n d of c o h e s i o n 

in t h e " W e s t " at present . C o m p e t e n t o b s e r v e r s say t h a t 

t o w n s h i p s g r o w u p t h e r e b y e a c h p lace t a k i n g its o w n r e l i g i o n , 

its o w n m a n n e r s , a n d its o w n w a y s . T h o s e w h o h a v e these 

m o r a l s and that re l ig ion g o t o t h a t p lace , a n d stay t h e r e ; a n d 



t h o s e w h o h a v e not these m o r a l s a n d that re l ig ion ei ther sett le 

e l s e w h e r e at first, o r s o o n p a s s o n . The d a y s of c o l o n i z a t i o n 

b y s u d d e n " s w a r m s " of l ike creed is almost o v e r , but a less 

v i s i b l e p r o c e s s of a t t ract ion b y s imilar faith o v e r s imi lar is still 

i n v i g o r , a n d v e r y l ike ly t o c o n t i n u e . 

A n d in c a s e s w h e r e this pr inc ip le does n o t o p e r a t e all n e w 

s e t t l e m e n t s , b e i n g f o r m e d of " emigrants ," are sure t o be c o m -

p o s e d of r a t h e r rest less p e o p l e , mainly. T h e s t a y - a t - h o m e 

p e o p l e a r e not t o be f o u n d there, a n d these are the quiet , e a s y 

p e o p l e . A n e w s e t t l e m e n t voluntari ly f o r m e d (for of o l d 

t i m e s , w h e n p e o p l e w e r e e x p e l l e d b y terror, I a m not s p e a k -

i n g ) is s u r e t o h a v e in it m u c h m o r e than the o r d i n a r y p r o p o r -

t i o n of a c t i v e m e n , a n d m u c h less than the o r d i n a r y p r o p o r t i o n 

o f i n a c t i v e ; a n d this a c c o u n t s for a large part, t h o u g h not p e r -

h a p s all , of t h e d i f f e r e n c e b e t w e e n t h e English in E n g l a n d , a n d 

t h e E n g l i s h in A u s t r a l i a . 

T h e c a u s e s w h i c h f o r m e d N e w England in recent t i m e s 

c a n n o t b e c o n c e i v e d a s a c t i n g m u c h upon m a n k i n d in t h e i r 

i n f a n c y . S o c i e t y is not then f o r m e d upon a " v o l u n t a r y s y s -

t e m , ' - but u p o n an i n v o l u n t a r y . A man in ear ly a g e s is b o r n 

t o a cer ta in o b e d i e n c e , a n d c a n n o t extricate himsel f f r o m a n 

i n h e r i t e d g o v e r n m e n t . S o c i e t y t h e n is m a d e up, not of in-

d i v i d u a l s , b u t of f a m i l i e s ; c reeds then descend b y i n h e r i t a n c e 

i n t h o s e fami l ies . L o r d M e l b o u r n e once incurred t h e r id icule 

o f p h i l o s o p h e r s b y s a y i n g he should adhere t o t h e E n g l i s h 

C h u r c h b e c a u s e it w a s t h e r e l i g i o n of his fathers. T h e p h i l o s o -

p h e r s , of c o u r s e , said that a m a n ' s fathers' b e l i e v i n g a n y t h i n g 

w a s n o r e a s o n for his b e l i e v i n g it unless it w a s true. B u t L o r d 

M e l b o u r n e w a s o n l y u t t e r i n g o u t of season, and in a m o d e r n 

t i m e , o n e of t h e m o s t firm a n d accepted m a x i m s of old t imes . 

A s e c e s s i o n o n r e l i g i o u s g r o u n d s of isolated R o m a n s t o sail 

b e y o n d sea w o u l d h a v e s e e m e d t o the ancient R o m a n s an i m -

p o s s i b i l i t y . I n still r u d e r a g e s t h e religion of s a v a g e s is a 

t h i n g t o o f e e b l e t o create a s c h i s m or to f o u n d a c o m m u n i t y . 

vVe are d e a l i n g w i t h p e o p l e c a p a b l e of history w h e n w e s p e a k 

o f g r e a t ideas , n o t wi th p r e - h i s t o r i c flirt-men o r t h e present 

s a v a g e s . B u t t h o u g h u n d e r v e r y different f o r m s , t h e s a m e es-

sent ia l c a u s e s — t h e imitat ion of preferred c h a r a c t e r s a n d t h e 

e l i m i n a t i o n of detes ted c h a r a c t e r s — w e r e at w o r k in t h e o ldest 

t i m e s , a n d a r e at w o r k a m o n g r u d e men now. S t r o n g as t h e 

propens i ty to i m i t a t i o n is a m o n g civi l ized m e n , w e m u s t c o n -

c e i v e it as an i m p u l s e of w h i c h their m i n d s h a v e b e e n part ia l ly 

d e n u d e d . L i k e t h e f a r - s e e i n g s i g h t , t h e infal l ible h e a r i n g , t h e 

m a g i c a l scent of the s a v a g e , it is a hal f- lost p o w e r . I t w a s 

s t r o n g e s t m ancient t imes , a n d is s t r o n g e s t in unciv i l i zed re-

g i o n s . 

T h i s extreme p r o p e n s i t y t o imitat ion is o n e g r e a t r e a s o n of 

the a m a z i n g s a m e n e s s w h i c h e v e r y o b s e r v e r not ices in s a v a g e 

nat ions . W h e n y o u h a v e seen o n e F u e g i a n , y o u h a v e seen all 

F u e g i a n s — o n e T a s m a n i a n , all T a s m a n i a n s . T h e h i g h e r s a v -

a g e s , a s the N e w Z e a l a n d e r s , are less u n i f o r m ; t h e y h a v e m o r e 

of t h e varied a n d c o m p a c t s t r u c t u r e of c ivi l ized n a t i o n s , b e c a u s e 

in o t h e r respects t h e y are m o r e c ivi l ized. T h e y h a v e g r e a t e r 

m e n t a l c a p a c i t y — l a r g e r s tores of i n w a r d t h o u g h t . B u t m u c h 

of t h e same m o n o t o n o u s n a t u r e c l i n g s to t h e m , t o o . A s a v a g e 

tr ibe resembles a h e r d of g r e g a r i o u s b e a s t s ; w h e r e the leader 

g o e s t h e y go, t o o ; t h e y c o p y b l indly his habi ts , a n d t h u s s o o n 

b e c o m e that w h i c h he a l r e a d y is. F o r n o t o n l y t h e t e n d e n c y , 

but a lso the p o w e r t o imitate , is s t r o n g e r in s a v a g e s than civi l -

ized m e n . S a v a g e s c o p y q u i c k e r , a n d they c o p y better . C h i l -

dren, in the s a m e w a y , are b o r n m i m i c s ; t h e y c a n n o t he lp imi-

t a t i n g what c o m e s b e f o r e t h e m . T h e r e is n o t h i n g in their 

m i n d s t o resist t h e p r o p e n s i t y t o c o p y . E v e r y e d u c a t e d m a n 

has a large i n w a r d s u p p l y of ideas t o w h i c h h e can retire, a n d 

in which ' he c a n escape f r o m o r a l leviate u n p l e a s a n t o u t w a r d 

o b j e c t s B u t a s a v a g e o r a chi ld h a s n o resource . T h e e x -

ternal m o v e m e n t s b e f o r e it are its v e r y l i f e ; it l ives b y w h a t it 

sees and hears. U n e d u c a t e d p e o p l e in c ivi l ized nat ions h a v e 

v e s t i g e s of t h e s a m e c o n d i t i o n . If y o u send a h o u s e m a i d a n d 

a phi losopher t o a f o r e i g n c o u n t r y of w h i c h neither k n o w s the 

l a n g u a g e , the c h a n c e s are that the h o u s e m a i d wil l ca tch it b e -

fore the phi losopher . H e h a s s o m e t h i n g else t o d o ; he can l i v e 

in his own t h o u g h t s . B u t unless she c a n imitate t h e ut terances , 

she is los t : she h a s n o life till she can jo in in t h e chatter of the 

k i t c h e n T h e p r o p e n s i t y t o m i m i c r y , a n d the p o w e r of 

m i m i c r y , are m o s t l y s t r o n g e s t in t h o s e w h o h a v e least ab-

stract minds. T h e m o s t w o n d e r f u l e x a m p l e s of imitat ion in 

the wor ld are p e r h a p s t h e i m i t a t i o n s of c iv i l ized m e n b y s a v -

a g e s in the u s e of mart ia l w e a p o n s . T h e y learn the k n a c k , as 

s p o r t s m e n cal l it, w i t h i n c o n c e i v a b l e rapidi ty . A N o r t h A m e r -



ican I n d i a n — a n A u s t r a l i a n e v e n — c a n shoot a s w e l l a s any 

w h i t e m a n . H e r e t h e m o t i v e is at its m a x i m u m , as w e l l a s t h e 

innate p o w e r . E v e r y s a v a g e c a r e s m o r e for t h e p o w e r of k i l l -

i n g than for a n y o t h e r p o w e r . 

T h e p e r s e c u t i n g t e n d e n c y of a l l s a v a g e s , a n d , i n d e e d , of all 

i g n o r a n t p e o p l e , i s e v e n m o r e s t r i k i n g than the ir imi ta t ive t e n -

d e n c y . N o b a r b a r i a n c a n b e a r t o see one of his n a t i o n d e v i a t e 

f r o m t h e old b a r b a r o u s c u s t o m s a n d u s a g e s of their t r ibe . V e r y 

c o m m o n l y all t h e t r i b e w o u l d e x p e c t a punishment f r o m t h e 

g o d s if a n y o n e o f t h e m re fra ined f r o m what w a s o ld , o r b e g a n 

w h a t w a s n e w . I n m o d e r n t i m e s a n d in cul t ivated c o u n t r i e s 

w e r e g a r d each p e r s o n as r e s p o n s i b l e only for his o w n a c t i o n s , 

a n d d o not b e l i e v e , o r t h i n k of b e l i e v i n g , that t h e m i s c o n d u c t 

of o t h e r s can b r i n g g u i l t o n t h e m . Gui l t to us is a n indiv idual 

taint c o n s e q u e n t o n c h o i c e a n d c l e a v i n g to the c h o o s e r . B u t 

in e a r l y a g e s t h e a c t of o n e m e m b e r of the tr ibe is c o n c e i v e d t o 

m a k e all the t r i b e i m p i o u s , t o o f f e n d its pecul iar g o d , t o e x -

p o s e all the tr ibe t o p e n a l t i e s f r o m heaven. T h e r e is n o " l imit-

ed l iabi l i ty " in t h e p o l i t i c a l n o t i o n s of that t ime. T h e ear ly 

tr ibe o r nat ion is a r e l i g i o u s p a r t n e r s h i p , on w h i c h c rash m e m -

b e r b y a s u d d e n i m p i e t y m a y b r i n g utter ruin. If t h e state is 

c o n c e i v e d t h u s , t o l e r a t i o n b e c o m e s wicked. A p e r m i t t e d 

d e v i a t i o n f r o m t h e t r a n s m i t t e d ordinances b e c o m e s s i m p l y 

fol ly . It is a s a c r i f i c e of t h e h a p p i n e s s of the g r e a t e s t n u m b e r 

I t is a l l o w i n g o n e i n d i v i d u a l , for a m o m e n t ' s p l e a s u r e o r a 

s tupid w h i m , t o b r i n g terr ible a n d irretrievable c a l a m i t y u p o n 

all . N o o n e w i l l e v e r u n d e r s t a n d e v e n A t h e n i a n h i s t o r y w h o 

f o r g e t s this idea o f t h e o l d w o r l d , t h o u g h A t h e n s w a s , in c o m -

p a r i s o n w i t h o t h e r s , a rat ional a n d sceptical p lace , r e a d y f o r 

n e w v i e w s , a n d f r e e f r o m old prejudices . W h e n t h e street 

s ta tues of H e r m e s w e r e muti latrcl all t h e A t h e n i a n s w e r e f r i g h t -

ened and f u r i o u s ; t h e y t h o u g h t that t h e y s h o u l d all b e ru ined 

b e c a u s e s o m e o n e h a d m u t i l a t e d a g o d ' s image, a n d s o o f f e n d e d 

h i m . A l m o s t e v e r y deta i l of life in the classical t i m e s — t h e 

t i m e s w h e n real h i s t o r y o p e n s — w a s invested wi th a r e l i g i o u s 

s a n c t i o n ; a s a c r e d r i t u a l r e g u l a t e d human a c t i o n ; w h e t h e r it 

w a s cal led " l a w " o r n o t , m u c h of it w a s o lder than t h e w o r d 

" l a w ; " it w a s p a r t of a n a n c i e n t u s a g e conceived as e m a n a t i n g 

f r o m a s u p e r h u m a n a u t h o r i t y , and not t o be t r a n s g r e s s e d w i t h -

o u t risk of p u n i s h m e n t b y m o r e than mortal p o w e r . T h e r e 

was s u c h a solidarité t h e n b e t w e e n c i t izens that e a c h m i g h t b e 

led to p e r s e c u t e t h e o t h e r for fear of h a r m t o himsel f . 

I t m a y b e said t h a t these t w o t e n d e n c i e s of t h e e a r l y w o r l d — 

that t o p e r s e c u t i o n a n d that t o i m i t a t i o n — m u s t c o n f l i c t ; t h a f 

t h e imitat ive i m p u l s e w o u l d lead m e n t o c o p y w h a t is n e w , 

a n d that p e r s e c u t i o n b y t radi t iona l habi t w o u l d p r e v e n t the ir 

c o p y i n g it. B u t in p r a c t i c e t h e t w o t e n d e n c i e s c o - o p e r a t e . 

T h e r e is a s t r o n g t e n d e n c y t o c o p y t h e m o s t c o m m o n t h i n g , 

a n d that c o m m o n t h i n g is t h e o l d habi t . D a i l y imitat ion is 

far o f t e n e s t a c o n s e r v a t i v e f o r c e , for t h e m o s t f r e q u e n t m o d e l s 

a r e ancient . O f c o u r s e , h o w e v e r , s o m e t h i n g n e w is n e c e s s a r y 

f o r e v e r y m a n a n d f o r e v e r y nat ion . W e m a y w i s h , if w e 

p lease , that t o - m o r r o w shal l b e l i k e t o - d a y , b u t it wil l not b e 

l ike it. N e w f o r c e s wi l l i m p i n g e u p o n u s ; n e w w i n d , n e w ra in , 

a n d t h e l i g h t of a n o t h e r s u n ; a n d w e m u s t a l ter t o m e e t t h e m . 

B u t t h e p e r s e c u t i n g Habit a n d the imi ta t ive c o m b i n e t o i n s u r e 

t h a t the n e w t h i n g shal l be in t h e o l d fashion ; it m u s t b e a n 

a l terat ion, b u t it shal l c o n t a i n as l itt le of v a r i e t y a s poss ib le . 

T h e imi ta t ive i m p u l s e t e n d s t o this , b e c a u s e m e n m o s t eas i ly 

imitate w h a t the ir m i n d s are b e s t p r e p a r e d f o r , — w h a t is l i k e 

t h e old, y e t w i t h t h e inev i table m i n i m u m of a l terat ion ; w h a t 

t h r o w s t h e m least o u t of t h e o l d p a t h , a n d p u z z l e s least the ir 

minds . T h e d o c t r i n e of d e v e l o p m e n t m e a n s t h i s , — t h a t in 

u n a v o i d a b l e c h a n g e s m e n l ike t h e n e w d o c t r i n e w h i c h is m o s t 

of a " p r e s e r v a t i v e a d d i t i o n ' ' t o their old d o c t r i n e s . T h e imi-

t a t i v e a n d t h e p e r s e c u t i n g t e n d e n c i e s m a k e all c h a n g e in e a r l y 

nat ions a k i n d of se lect ive c o n s e r v a t i s m , for t h e m o s t p a r t 

k e e p i n g w h a t is o ld , b u t a n n e x i n g s o m e n e w b u t l i k e p r a c t i c e 

— a n addi t ional t u r r e t in t h e o l d s ty le . 

I t is this p r o c e s s of a d d i n g sui table t h i n g s a n d r e j e c t i n g 

d i s c o r d a n t t h i n g s w h i c h h a s raised t h o s e s c e n e s of s t r a n g e 

m a n n e r s w h i c h in e v e r y p a r t of t h e w o r l d p u z z l e t h e c iv i l i zed 

m e n w h o c o m e u p o n t h e m first. L i k e t h e o l d h e a d - d r e s s of 

m o u n t a i n v i l l a g e s , t h e y m a k e t h e t r a v e l l e r t h i n k not s o m u c h 

w h e t h e r t h e y a r e g o o d o r w h e t h e r t h e y are b a d , a s w o n d e r 

h o w a n y o n e c o u l d h a v e c o m e t o t h i n k of t h e m ; t o r e g a r d 

t h e m as " m o n s t r o s i t i e s , " w h i c h o n l y s o m e wi ld a b n o r m a l in-

tel lect c o u l d h a v e hi t u p o n . A n d wi ld a n d a b n o r m a l indeed 

w o u l d b e t h a t intel lect if it w e r e a s i n g l e o n e at all. B u t in 

fact s u c h m a n n e r s are t h e g r o w t h of a g e s , l ike R o m a n l a w or 
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t h e B r i t i s h const i tut ion. N o o n e m a n — n o o n e g e n e r a t i o n — 

c o u l d h a v e t h o u g h t of t h e m , — o n l y a series of g e n e r a t i o n s 

t r a i n e d in t h e habits of t h e last a n d w a n t i n g s o m e t h i n g a k i n 

t o s u c h h a b i t s , c o u l d h a v e devised t h e m . S a v a g e s pet their 

f a v o r i t e h a b i t s , s o t o s a y , a n d p r e s e r v e t h e m as t h e y do their 

f a v o r i t e a n i m a l s ; a g e s are required, b u t at last a nat ional char-

a c t e r is f o r m e d b y the c o n f l u e n c e of c o n g e n i a l a t t r a c t i o n s a n d 

a c c o r d a n t detes ta t ions . 

A n o t h e r c a u s e helps . I n e a r l y states of c iv i l i zat ion there 

is a g r e a t m o r t a l i t y of infant life, a n d this is a k i n d of se lect ion 

in i t s e l f — t h e c h i l d m o s t fit to be a g o o d S p a r t a n is m o s t l i k e l y 

t o s u r v i v e a S p a r t a n c h i l d h o o d . T h e habits of t h e tr ibe are 

e n f o r c e d o n t h e c h i l d ; if he is a b l e t o c a t c h a n d c o p y t h e m h e 

l i v e s ; if h e c a n n o t he dies. T h e imitat ion w h i c h ass imi lates 

e a r l y n a t i o n s c o n t i n u e s t h r o u g h life, b u t it b e g i n s w i t h sui table 

f o r m s a n d a c t s o n p i c k e d s p e c i m e n s . I suppose , t o o , t h a t 

t h e r e is a k i n d of parental se lect ion o p e r a t i n g in the s a m e w a y 

a n d p r o b a b l y t e n d i n g t o k e e p a l ive t h e s a m e individuals . T h o s e 

c h i l d r e n w h i c h g r a t i f i e d their fathers a n d m o t h e r s m o s t w o u l d 

b e m o s t t e n d e r l y treated b y t h e m , and h a v e the best c h a n c e t o 

l i v e , a n d a s a r o u g h rule their favor i tes w o u l d be t h e ch i ldren 

of m o s t " p r o m i s e , " that is t o s a y , t h o s e w h o seemed m o s t l i k e l y 

t o b e a credi t t o t h e tr ibe a c c o r d i n g t o the l e a d i n g tr ibal m a n -

n e r s a n d t h e e x i s t i n g tribal tastes. T h e m o s t g r a t i f y i n g chi ld 

w o u l d b e t h e b e s t l o o k e d after , and the m o s t g r a t i f y i n g w o u l d 

b e t h e b e s t s p e c i m e n of t h e standard then and there ra ised up. 

E v e n so , I t h i n k there wil l be a dis incl inat ion to a t t r i b u t e so 

m a r k e d , fixed, a l m o s t p h y s i c a l a t h i n g as national c h a r a c t e r 

t o c a u s e s s o e v a n e s c e n t a s the imitat ion of a p p r e c i a t e d habi t 

a n d t h e p e r s e c u t i o n of detested habit . B u t , after all , n a t i o n a l 

c h a r a c t e r is b u t a n a m e for a col lect ion of habits m o r e o r less 

u n i v e r s a l . A n d this imitat ion and this persecut ion in l o n g 

g e n e r a t i o n s h a v e v a s t p h y s i c a l e f fects . T h e mind of t h e p a r e n t 

(as w e s p e a k ) p a s s e s s o m e h o w t o the b o d y of the chi ld. T h e 

t r a n s m i t t e d " s o m e t h i n g " is m o r e af fected b y h a b i t s than it 

is b y a n y t h i n g else. In t i m e a n ingrained t y p e is sure t o be 

f o r m e d , a n d s u r e to be passed on if o n l y t h e c a u s e s I h a v e 

specif ied b e f u l l y in act ion and w i t h o u t impediment . 

A s I h a v e said, I a m not e x p l a i n i n g the o r i g i n of races , but 

of nat ions , o r , if y o u l ike, of tribes. I fully admit t h a t n o imi-

tat ion of p r e d o m i n a n t m a n n e r , or p r o h i b i t i o n s of detested 

m a n n e r s , wil l of t h e m s e l v e s a c c o u n t f o r t h e b r o a d e s t c o n t r a s t s 

of h u m a n nature . S u c h m e a n s w o u l d n o m o r e m a k e a N e g r o 

o u t of a B r a h m i n , o r a R e d - m a n o u t of a n E n g l i s h m a n , t h a n 

w a s h i n g w o u l d c h a n g e t h e s p o t s of a l e o p a r d o r t h e c o l o r of 

a n E t h i o p i a n . S o m e m o r e potent c a u s e s m u s t c o - o p e r a t e , o r 

w e s h o u l d n o t h a v e t h e s e e n o r m o u s diversi t ies . T h e m i n o r 

c a u s e s I deal w i t h m a d e G r e e k t o d i f fer f r o m G r e e k , b u t t h e y 

did not m a k e the G r e e k race. W e cannof precisely m a r k the 

l imit , b u t a l imit there c lear ly is. 

I f w e l o o k at t h e earl iest m o n u m e n t s of t h e h u m a n race , 

w e find t h e s e r a c e - c h a r a c t e r s as d e c i d e d as the r a c e - c h a r a c t e r s 

n o w . T h e earl iest p a i n t i n g s o r s c u l p t u r e s w e a n y w h e r e h a v e 

g i v e us the p r e s e n t c o n t r a s t s of d iss imi lar t y p e s a s s t r o n g l y 

a s p r e s e n t o b s e r v a t i o n . W i t h i n h is tor ica l m e m o r y n o s u c h 

d i f f e r e n c e s h a v e b e e n created a s those b e t w e e n N e g r o a n d 

G r e e k , b e t w e e n P a p u a n a n d R e d I n d i a n , b e t w e e n E s q u i m a u x 

a n d G o t h . W e start wi th card ina l d i v e r s i t i e s ; w e t r a c e o n l y 

m i n o r m o d i f i c a t i o n s , a n d w e o n l y see m i n o r m o d i f i c a t i o n s . 

A n d it is v e r y hard t o see h o w a n y n u m b e r of s u c h m o d i f i c a -

t ions could c h a n g e m a n as he is in o n e r a c e - t y p e t o m a n a s he 

is in s o m e o t h e r . O f this there are but t w o e x p l a n a t i o n s ; o n e , 

that t h e s e g r e a t t y p e s w e r e o r i g i n a l l y separate creat ions , a s 

t h e y s t a n d — t h a t t h e N e g r o w a s m a d e so, and t h e G r e e k m a d e 

so. B u t th is e a s y h y p o t h e s i s of special c reat ion h a s b e e n 

tried so o f t e n , a n d h a s b r o k e n d o w n s o v e r y o f t e n , that in n o 

case , p r o b a b l y , d o a n y g r e a t n u m b e r of care fu l i n q u i r e r s v e r y 

firmly be l ieve it. T h e y m a y a c c e p t it p r o v i s i o n a l l y , a s t h e b e s t 

h y p o t h e s i s at p r e s e n t , b u t t h e y feel a b o u t it as t h e y c a n n o t 

he lp f e e l i n g a s t o an a r m y w h i c h h a s a l w a y s b e e n b e a t e n ; 

h o w e v e i s t r o n g it s e e m s , t h e y t h i n k it wi l l b e b e a t e n a g a i n . 

W h a t t h e o t h e r e x p l a n a t i o n is e x a c t l y I c a n n o t pretend t o s a y . 

P o s s i b l y as yet t h e data for a c o n f i d e n t o p i n i o n a r e n o t b e f o r e 

us . B u t b y far t h e m o s t p laus ib le s u g g e s t i o n is t h a t of M r . 

W a l l a c e , that these r a c e - m a r k s a r e l i v i n g r e c o r d s of a t i m e 

w h e n t h e intel lect of m a n w a s not a s able a s it is n o w t o a d a p t 

his life a n d h a b i t s t o c h a n g e of r e g i o n ; t h a t c o n s e q u e n t l y e a r l y 

m o r t a l i t y in t h e first w a n d e r e r s w a s b e y o n d c o n c e p t i o n g r e a t ; 

that o n l y t h o s e (so t o s a y ) h a p h a z a r d indiv idua ls t h r o v e w h o 

w e r e b o r n w i t h a p r o t e c t e d n a t u r e — t h a t is, a n a t u r e suited t o 



the c l i m a t e a n d t h e c o u n t r y , fitted t o use its a d v a n t a g e s , 

shie lded f r o m its natura l diseases . A c c o r d i n g t o M r . W a l l a c e , 

the N e g r o is t h e r e m n a n t of t h e o n e v a r i e t y of m a n w h o w i t h o u t 

m o r e a d a p t i v e n e s s than then e x i s t e d c o u l d l ive in inter ior 

A f r i c a . I m m i g r a n t s died of f till t h e y p r o d u c e d h im o r s o m e -

t h i n g l ike h i m , a n d so of the E s q u i m a u x o r the A m e r i c a n . 

A n y p r o t e c t i v e habit a l s o s t r u c k o u t in s u c h a t i m e w o u l d 

h a v e a far g r e a t e r ef fect t h a n it c o u l d a f t e r w a r d s . A g r e g a r i o u s 

tr ibe , w h o s e l e a d e r w a s in s o m e i m i t a b l e r e s p e c t s a d a p t e d to 

the s t r u g g l e f o r life, a n d w h i c h c o p i e d its l eader , w o u l d have 

a n e n o r m o u s a d v a n t a g e in t h e s t r u g g l e for life. I t w o u l d be 

s u r e t o w i n a n d l ive, f o r it w o u l d be c o h e r e n t a n d adapted , 

w h e r e a s , in c o m p a r i s o n , c o m p e t i n g t r i b e s w o u l d be i n c o h e r e n t 

a n d u n a d a p t e d . A n d I s u p p o s e t h a t in e a r l y t i m e s , w h e n 

t h o s e b o d i e s d i d not a l r e a d y c o n t a i n t h e r e c o r d s a n d t h e t races 

of e n d l e s s g e n e r a t i o n s , a n y n e w habi t w o u l d m o r e eas i ly fix 

its m a r k o n t h e heritable e l e m e n t , a n d w o u l d b e t r a n s m i t t e d 

m o r e eas i ly a n d m o r e c e r t a i n l y . I n s u c h a n a g e , m a n b e i n g 

s o f t e r a n d m o r e pl iable, d e e p e r r a c e - m a r k s w o u l d be m o r e 

eas i ly i n s c r i b e d and w o u l d be m o r e l i k e l y t o c o n t i n u e leg ib le . 

B u t I h a v e n o pretence t o s p e a k o n s u c h m a t t e r s ; th is paper , 

a s I h a v e s o o f t e n e x p l a i n e d , deals wi th n a t i o n - m a k i n g a n d not 

wi th r a c e - m a k i n g . I a s s u m e a w o r l d of m a r k e d var ie t ies of 

m a n , a n d o n l y want t o s h o w h o w less m a r k e d c o n t r a s t s w o u l d 

p r o b a b l y a n d natura l ly ar ise in each. G i v e n l a r g e h o m o -

g e n e o u s p o p u l a t i o n s , s o m e N e g r o , s o m e M o n g o l i a n , s o m e 

A r y a n , I h a v e tried t o p r o v e h o w smal l c o n t r a s t i n g g r o u p s 

w o u l d c e r t a i n l y s p r i n g u p w i t h i n e a c h — s o m e t o last and s o m e 

t o p e r i s h . T h e s e are t h e e d d i e s in e a c h race-s t ream w h i c h 

v a r y its s u r f a c e , and are s u r e t o last till s o m e n e w f o r c e c h a n g e s 

t h e c u r r e n t . T h e s e m i n o r v a r i e t i e s , t o o , w o u l d be inf ini te ly 

c o m p o u n d e d , n o t only w i t h t h o s e of t h e s a m e race, b u t w i t h 

those of o t h e r s . Since the b e g i n n i n g of m a n , s t ream has b e e n 

a t h o u s a n d t i m e s p o u r e d into s t r e a m — q u i c k into s l u g g i s h , 

d a r k i n t o p a l e — a n d eddies a n d w a t e r s h a v e t a k e n n e w s h a p e s 

a n d n e w c o l o r s , af fected b y w h a t w e n t b e f o r e , b u t n o t re-

s e m b l i n g it. A n d then o n t h e fresh m a s s , t h e o l d forces of 

c o m p o s i t i o n a n d el imination a g a i n b e g i n t o act , and create 

o v e r t h e n e w surface a n o t h e r w o r l d . " M o t l e y w a s the w e a r " 

of t h e w o r l d w h e n H e r o d o t u s first l o o k e d o n it a n d d e s c r i b e d 

it t o u s , a n d thus , a s it s e e m s t o m e , w e r e its v a r y i n g c o l o r s 

p r o d u c e d . 

If it be t h o u g h t that I h a v e m a d e o u t t h a t these forces of 

imitat ion a n d e l iminat ion be the m a i n o n e s , o r e v e n at all 

p o w e r f u l ones , in the f o r m a t i o n of n a t i o n a l c h a r a c t e r , it wil l 

fo l low that t h e e f f e c t of o r d i n a r y a g e n c i e s u p o n that c h a r a c t e r 

wil l be m o r e e a s y t o u n d e r s t a n d t h a n it o f t e n s e e m s a n d is put 

d o w n in b o o k s . W e g e t a n o t i o n t h a t a c h a n g e of g o v e r n m e n t 

o r a c h a n g e of c l imate a c t s e q u a l l y o n t h e mass of a nat ion, 

a n d so are w e p u z z l e d — a t least, I h a v e b e e n p u z z l e d — t o c o n -

ceive h o w it acts . B u t s u c h c h a n g e s d o not at first ac t e q u a l l y 

o n all people in t h e nat ion . O n m a n y , for a v e r y l o n g t i m e , 

t h e y d o n o t ac t at all . B u t t h e y b r i n g o u t n e w qual i t ies , a n d 

advert ise t h e e f f e c t s of n e w habi ts . A c h a n g e of c l imate , s a y 

f r o m a d e p r e s s i n g t o a n i n v i g o r a t i n g o n e , so acts . E v e r y b o d y 

feels it a little, b u t t h e m o s t a c t i v e feel it e x c e e d i n g l y . T h e y 

labor and p r o s p e r , a n d their p r o s p e r i t y invi tes imitat ion. Just 

so wi th the c o n t r a r y c h a n g e , f r o m a n a n i m a t i n g t o a r e l a x i n g 

p l a c e , — t h e n a t u r a l l y l a z y l o o k so h a p p y as t h e y d o n o t h i n g , 

that the n a t u r a l l y a c t i v e are c o r r u p t e d . T h e e f fec t of a n y c o n -

siderable c h a n g e o n a n a t i o n is t h u s a n i n t e n s i f y i n g a n d ac-

c u m u l a t i n g ef fect . W i t h its m a x i m u m p o w e r it a c t s o n s o m e 

prepared a n d c o n g e n i a l i n d i v i d u a l s ; in t h e m it is seen t o p r o -

d u c e a t t r a c t i v e resul ts , a n d then t h e h a b i t s c r e a t i n g those re-

sults are copied f a r a n d w i d e . A n d , as I be l ieve , it is in this 

s imple but not q u i t e o b v i o u s w a y , that t h e p r o c e s s of p r o g r e s s 

a n d of d e g r a d a t i o n m a y g e n e r a l l y b e seen t o run. 



C H A P T E R IV 

N A T I O N - M A K I N G 

AL L t h e o r i e s a s t o t h e pr imit ive m a n m u s t be v e r y uncer-

ta in . G r a n t i n g t h e doctr ine of e v o l u t i o n to be true, m a n 

m u s t b e held t o h a v e a c o m m o n a n c e s t o r wi th the rest of 

the P r i m a t e s . B u t t h e n w e d o not k n o w w h a t their c o m m o n 

a n c e s t o r w a s l i k e . I f e v e r w e a r e t o h a v e a distinct concept ion of 

h i m , it c a n o n l y be a f ter l o n g y e a r s of future researches a n d the 

l a b o r i o u s a c c u m u l a t i o n of mater ia ls , scarce ly the b e g i n n i n g of 

w h i c h n o w e x i s t s . B u t sc ience h a s a l r e a d y done s o m e t h i n g for 

us . I t c a n n o t y e t tell us o u r first ancestor , b u t it can tell us m u c h 

of a n a n c e s t o r v e r y h i g h u p in t h e l ine of descent . W e cannot g e t 

the least idea ( e v e n u p o n the fu l l a s s u m p t i o n of the theory of 

e v o l u t i o n ) of t h e first m a n ; but w e can g e t a v e r y tolerable idea 

of the P a u l o - p r e - h i s t o r i c m a n , if I m a y so s a y — o f m a n as he e x -

isted s o m e s h o r t t i m e (as w e n o w r e c k o n shortness) , s o m e ten 

t h o u s a n d y e a r s , b e f o r e h i s t o r y b e g a n I n v e s t i g a t o r s w h o s e 

a c u t e n e s s a n d d i l i g e n c e c a n hardly be s u r p a s s e d — S i r John L u b -

b o c k a n d M r . T y l o r are t h e chiefs a m o n g t h e m — h a v e col lected 

s o m u c h a n d e x p l a i n e d s o m u c h that they n a v e left a fairly v iv id 

result. 

T h a t resu l t is , o r s e e m s t o m e t o be, if I m a y s u m it u p in m y 

o w n w o r d s , t h a t the m o d e r n pre-histor ic m e n — t h o s e of w h o m 

w e h a v e c o l l e c t e d s o m a n y remains , a n d to w h o m are d u e the 

ancient , s t r a n g e c u s t o m s of historical nat ions ( the fossil cus toms, 

w e m i g h t cal l t h e m , for v e r y o f ten t h e y are s t u c k b y t h e m s e l v e s 

in real c i v i l i z a t i o n , and h a v e n o m o r e part in it than the fossils in 

the s u r r o u n d i n g s t r a t a ) — p r e - h i s t o r i c m e n in this sense w e r e 

" s a v a g e s w i t h o u t t h e fixed habits of s a v a g e s ; " that is, that, l ike 

s a v a g e s , t h e y h a d s t r o n g pass ions and w e a k r e a s o n ; that,' l ike 

s a v a g e s , t h e y p r e f e r r e d short s p a s m s of g r e e d y pleasure t o ' m i l d 

and e q u a b l e e n j o y m e n t ; that , l ike s a v a g e s , t h e y could not post-

p o n e the p r e s e n t to t h e f u t u r e ; that , l i k e s a v a g e s , their ingrained 
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sense of m o r a l i t y w a s , to say the best of it, r u d i m e n t a r y a n d de-

fective. B u t that , u n l i k e present s a v a g e s , they h a d not c o m p l e x 

c u s t o m s a n d s i n g u l a r c u s t o m s , o d d and s e e m i n g l y i n e x p l i c a b l e 

rules g u i d i n g all h u m a n life. A n d the r e a s o n s for these c o n -

clusions as t o a race t o o ancient to leave a h is tory , b u t not t o o 

ancient to h a v e left m e m o r i a l s , are brief ly t h e s e : — F i r s t , that w e 

cannot i m a g i n e a s t r o n g reason w i t h o u t a t ta inments ; and, pla in-

ly , pre-historic m e n had not at ta inments . T h e y w o u l d n e v e r 

have lost t h e m if t h e y had. It is utterly incredible that w h o l e 

races of m e n in the m o s t distant parts of the w o r l d (capable of 

count ing , for t h e y q u i c k l y learn to c o u n t ) s h o u l d h a v e lost t h e 

art of c o u n t i n g , if t h e y h a d e v e r possessed it. I t is incredible 

that w h o l e r a c e s c o u l d lose the e lements of c o m m o n sense, the 

e lementary k n o w l e d g e as t o t h i n g s materia l and t h i n g s m e n t a l — 

the B e n j a m i n F r a n k l i n p h i l o s o p h y — i f t h e y had e v e r k n o w n it. 

W i t h o u t s o m e data the r e a s o n i n g facult ies of m a n c a n n o t w o r k . 

A s L o r d B a c o n said, the m i n d of m a n m u s t " w o r k u p o n s t u f f . " 

A n d in the a b s e n c e of the c o m m o n k n o w l e d g e w h i c h trains us in 

the e lements of reason a s far as w e are trained, t h e y h a d n o 

" s tuf f . " E v e n , therefore , if their pass ions w e r e not a b s o l u t e l y 

s tronger than ours , re lat ively t h e y w e r e s t r o n g e r , for their rea-

son w a s w e a k e r than o u r reason. A g a i n , it is certain that races 

of men c a p a b l e of p o s t p o n i n g the present to t h e f u t u r e (even if 

such races w e r e c o n c e i v a b l e w i t h o u t a n educated reason) w o u l d 

have had s o h u g e a n a d v a n t a g e in the s t r u g g l e s of nations, that 

n o others w o u l d h a v e s u r v i v e d t h e m . A s ingle A u s t r a l i a n tr ibe 

(really c a p a b l e of s u c h a habit , and real ly p r a c t i s i n g it) w o u l d 

have c o n q u e r e d all A u s t r a l i a a l m o s t as the E n g l i s h h a v e c o n -

quered it. S u p p o s e a race of l o n g - h e a d e d S c o t c h m e n , e v e n a s 

ignorant as the A u s t r a l i a n s , and t h e y w o u l d h a v e g o t f r o m 

T o r r e s t o B a s s ' s Straits , n o m a t t e r h o w fierce w a s the resistance 

of the o t h e r A u s t r a l i a n s . T h e w h o l e terr i tory w o u l d h a v e b e e n 

theirs, and theirs o n l y . W e c a n n o t i m a g i n e i n n u m e r a b l e races 

to have lost, if t h e y had o n c e had it, the m o s t useful of all habits 

of m i n d — t h e habit w h i c h w o u l d m o s t insure their v i c t o r y in t h e 

incessant c o n t e s t s w h i c h , ever s ince they b e g a n , m e n h a v e c a r -

ried on with o n e a n o t h e r a n d with nature , t h e habit , w h i c h in 

historical t imes has a b o v e a n y o t h e r received for its possess ion 

the v i c t o r y in those contests . T h i r d l y , w e m a y be sure that t h e 

moral i ty of pre-historic m a n w a s a s imperfect a n d as r u d i m e n t a r y 



as his reason. T h e s a m e sort of a r g u m e n t s a p p l y to a self-re-

straining m o r a l i t y of a h i g h t y p e as a p p l y t o a settled postpone-

ment of the present t o the future u p o n g r o u n d s r e c o m m e n d e d 

by a r g u m e n t . B o t h a r e so i n v o l v e d in dif f icult intel lectual ideas 

(and a h i g h m o r a l i t y t h e most of the t w o ) that it is all but im-

possible t o c o n c e i v e the ir ex is tence a m o n g p e o p l e w h o could not 

c o u n t m o r e than five—who had o n l y the g r o s s e s t a n d simplest 

f o r m s of l a n g u a g e — w h o had n o k i n d of w r i t i n g o r r e a d i n g 

w h o , as it has been r o u g h l y said, had " n o p o t s a n d n o p a n s " — 

w h o c o u l d indeed m a k e a fire, but w h o c o u l d hardly d o a n y -

t h i n g e l s e — w h o c o u l d hardly c o m m a n d n a t u r e a n y further . E x -

act ly also l ike a s h r e w d far-s ightedness , a s o u n d m o r a l i t y o n ele-

m e n t a r y t ransact ions is far t o o useful a g i f t to the h u m a n race 

ever to have been t h o r o u g h l y lost w h e n they had o n c e attained 

it. B u t i n n u m e r a b l e s a v a g e s h a v e lost all b u t c o m p l e t e l y m a n y 

of the m o r a l rules m o s t c o n d u c i v e to tribal wel fare . T h e r e are 

m a n y s a v a g e s w h o c a n hardly be said t o care for h u m a n l i f e — 

w h o have s c a r c e l y the fami ly f e e l i n g s — w h o are e a g e r t o kil l all 

o l d people (their o w n parents inc luded) a s s o o n as t h e y g e t old 

a n d b e c o m e a b u r d e n — w h o h a v e s c a r c e l y the sense of t r u t h — 

w h o , p r o b a b l y f r o m a constant tradit ion of terror , w i s h t o c o n -

ceal e v e r y t h i n g , a n d w o u l d (as o b s e r v e r s s a y ) " rather lie than 

not " — w h o s e ideas of m a r r i a g e are so v a g u e a n d s l ight that t h e 

idea, " c o m m u n a l m a r r i a g e " (in w h i c h all t h e w o m e n of t h e 

tribe are c o m m o n t o al l the men, and t h e m o n l y ) , has b e e n in-

vented t o denote it. N o w if w e cons ider h o w c o h e s i v e a n d h o w 

f o r t i f y i n g t o h u m a n societ ies are t h e l o v e of t ruth , and t h e l o v e 

of parents, and a s table m a r r i a g e tie, h o w sure s u c h f e e l i n g s 

w o u l d be to m a k e a t r i b e w h i c h possessed them w h o l l y a n d s o o n 

v ic tor ious o v e r tr ibes w h i c h w e r e dest i tute of t h e m , w e shal l be-

g i n to c o m p r e h e n d h o w unl ikely it is that vast masses of tr ibes 

t h r o u g h o u t the w o r l d should have lost all these m o r a l he lps to 

conquest , not t o s p e a k of others. If a n y r e a s o n i n g is safe a s t o 

pre-historic m a n , t h e r e a s o n w h i c h i m p u t e s to h im a def ic ient 

sense of mora ls is safe, f o r all the a r g u m e n t s s u g g e s t e d b y all o u r 

late researches c o n v e r g e u p o n it, and c o n c u r in t e a c h i n g it. 

N o r on this point d o e s the case rest w h o l l y o n recent invest i-

gat ions . M a n y y e a r s a g o M r . J o w e t t said that t h e c lassical re-

l ig ions b o r e rel ics of t h e " a g e s before m o r a l i t y . " A n d this is 

o n l y o n e of several c a s e s in w h i c h that g r e a t t h i n k e r h a s p r o v e d 

b y a c h a n c e e x p r e s s i o n that he h a d e x h a u s t e d i m p e n d i n g c o n -

troversies y e a r s before t h e y arr ived, a n d had p e r c e i v e d m o r e o r 

less the c o n c l u s i o n at w h i c h the disputants w o u l d arr ive l o n g 

before the publ ic issue w a s jo ined. T h e r e is n o o t h e r e x p l a n a -

tion of such r e l i g i o n s than this. W e h a v e b u t t o o p e n M r . G l a d -

stone's " H o m e r " in o r d e r t o see wi th h o w intense a n ant ipathy 

a really m o r a l a g e w o u l d r e g a r d the g o d s a n d g o d d e s s e s of 

H o m e r ; h o w i n c o n c e i v a b l e it is that a real ly m o r a l a g e s h o u l d 

first have invented and then b o w e d d o w n before t h e m ; h o w 

plain it is ( w h e n o n c e e x p l a i n e d ) that they are antiquit ies , l ike 

an E n g l i s h court -su i t , or a stone-sacri f ic ial k n i f e , for n o o n e 

would use s u c h t h i n g s as i m p l e m e n t s of c e r e m o n y , e x c e p t those 

w h o had inheri ted t h e m f r o m a p?st a g e , w h e n there w a s n o t h -

i n g better. 

N o r is there a n y t h i n g inconsis tent w i t h our present m o r a l 

theories of w h a t e v e r k i n d in so t h i n k i n g a b o u t o u r ancestors . 

T h e intuit ive t h e o r y of m o r a l i t y , whic i w o u l d be that natura l ly 

m o s t o p p o s e d t o it, has lately taken a n e w d e v e l o p m e n t . I t is 

not n o w mainta ined that all m e n h a v e t h e s a m e a m o u n t of c o n -

science. I n d e e d , o n l y a m o s t s h a l l o w disputant w h o did not 

understand e v e n the plainest fac ts of h u m a n n a t u r e c o u l d ever 

have m a i n t a i n e d it; if m e n di f fer in a n y t h i n g t h e y di f fer in t h e 

fineness a n d t h e de l i cacy of their m o r a l intuit ions, h o w e v e r w e 

m a y s u p p o s e those fee l ings t o h a v e been acquired. W e need 

not g o as far as s a v a g e s t o learn that l e s s o n ; w e need o n l y talk 

to the E n g l i s h p o o r or t o o u r o w n servants , and w e shall be 

t a u g h t it v e r y c o m p l e t e l y . T h e l o w e r c lasses in c iv i l ized c o u n -

tries, l ike all c lasses in unciv i l i zed countr ies , are c lear ly w a n t i n g 

in the nicer part of those fee l ings w h i c h , taken t o g e t h e r , w e call 

the sense of m o r a l i t y . A l l this a n intuitionist w h o k n o w s his 

case will n o w admit , but he wi l l add that , t h o u g h the a m o u n t of 

the m o r a l sense m a y a n d does di f fer in di f ferent persons , yet that 

as far as it g o e s it is a l i k e in all. H e l ikens it to t h e intuit ion of 

n u m b e r , in w h i c h s o m e s a v a g e s are so defect ive that they can-

not real ly a n d easily c o u n t m o r e than three. Y e t as far as three 

his intui t ions are the s a m e as those of civi l ized people . U n -

q u e s t i o n a b l y if there are intuit ions at all, t h e p r i m a r y t ruths of 

n u m b e r are s u c h . T h e r e is a felt necessi ty in them if in a n y -

t h i n g , a n d it w o u l d be p e d a n t r y t o s a y that a n y propos i t ion of 

mora ls w a s m o r e certa in than that five and five m a k e ten. T h e 



truths of ar i thmet ic , intuit ive or not, certainly cannot b e a c -

quired i n d e p e n d e n t l y of e x p e r i e n c e , nor can those of m o r a l s be so 

either. U n q u e s t i o n a b l y they w e r e aroused in life and b y e x -

perience, t h o u g h after that c o m e s the dif f icult a n d ancient c o n -

troversy w h e t h e r a n y t h i n g pecul iar to them and not t o be f o u n d 

in the o t h e r facts of life is s u p e r a d d e d t o t h e m independent ly of 

e x p e r i e n c e out of t h e v i g o r of t h e m i n d itself. N o intuitionist, 

therefore, fears t o s p e a k of the c o n s c i e n c e of his pre-historic 

ancestor a s imperfect , r u d i m e n t a r y , or hardly to be discerned, 

for he has t o admit m u c h the s a m e so as to s q u a r e his t h e o r y t o 

plain m o d e r n facts, a n d that theory in the m o d e r n f o r m m a y 

consistently be held a l o n g with them. O f c o u r s e if a n intuitionist 

can accept this c o n c l u s i o n as t o pre-historic m e n , so a s s u r e d l y 

may M r . S p e n c e r , w h o traces all mora l i ty b a c k to o u r inherited 

exper ience of uti l i ty, o r M r . D a r w i n , w h o ascr ibes it t o an in-

herited s y m p a t h y , or M r . Mi l l , w h o wi th characterist ic c o u r a g e 

undertakes to bui ld up t h e w h o l e moral nature of m a n with n o 

help w h a t e v e r either f r o m ethical intuition or f r o m p h y s i o l o g i c a l 

instinct. I n d e e d of t h e e v e r l a s t i n g quest ions , s u c h as the reality 

of free w i l l , or t h e nature of c o n s c i e n c e , it is, as I have before 

expla ined, a l t o g e t h e r inconsistent with the des ign of these papers 

t o speak. T h e y have been discussed ever s ince t h e his tory of 

discussion b e g i n s ; h u m a n opinion is still divided, a n d m o s t p e o -

ple still feel m a n y dif f icult ies in e v e r y s u g g e s t e d t h e o r y , a n d 

doubt if t h e y h a v e heard the last w o r d of a r g u m e n t or t h e w h o l e 

solution of the p r o b l e m in a n y of them. I n the interest of sound 

k n o w l e d g e it is essential to n a r r o w to the u t m o s t the debatable 

terr i tory; t o see h o w m a n y ascerta ined facts there are w h i c h are 

consistent with all theories , h o w m a n y m a y , as f o r e i g n l a w y e r s 

would p h r a s e it, b e e q u a l l y held in condominium b y t h e m . 

But t h o u g h in these g r e a t character ist ics there is reason t o im-

ag ine that the pre-histor ic m a n — a t least the sort of pre-histor ic 

m a n I a m t r e a t i n g of , the m a n s o m e f e w t h o u s a n d y e a r s before 

history b e g a n , a n d not at all , at least not necessari ly , t h e p r i m i -

tive m a n — w a s identical wi th a m o d e r n s a v a g e , in a n o t h e r re-

spect there is equal or g r e a t e r reason t o s u p p o s e that he w a s m o s t 

unlike a m o d e r n s a v a g e . A m o d e r n s a v a g e is a n y t h i n g but t h e 

simple b e i n g w h i c h p h i l o s o p h e r s of the e ighteenth c e n t u r y i m -

agined h i m t o b e ; on the c o n t r a r y , his life is twisted into a t h o u -

sand c u r i o u s habi ts ; his reason is darkened b y a t h o u s a n d 

strange p r e j u d i c e s ; his fee l ings are f r i g h t e n e d b y a t h o u s a n d 

cruel superst i t ions. T h e w h o l e m i n d of a m o d e r n s a v a g e is, 

so to say , ta t tooed o v e r wi th m o n s t r o u s i m a g e s ; there is not a 

smooth p lace a n y w h e r e a b o u t it. B u t there is n o reason t o sup-

pose the m i n d s of pre-historic m e n t o be so cut a n d m a r k e d ; 

on the c o n t r a r y , the creat ion of these habits , these superst i t ions, 

these pre judices , m u s t h a v e t a k e n a g e s . I n his nature, it m a y 

be said, pre-histor ic m a n w a s t h e s a m e as a m o d e r n s a v a g e ; it is 

only in his acquis i t ion that he w a s dif ferent . 

I t m a y be o b j e c t e d that if m a n w a s d e v e l o p e d o u t of a n y k i n d 

of animal (and this is the doctr ine of e v o l u t i o n w h i c h , if it be not 

p r o v e d c o n c l u s i v e l y , h a s g r e a t probabi l i ty and g r e a t scientific 

a n a l o g y in its favor) he w o u l d necessari ly at first possess animal 

instincts; that these w o u l d o n l y g r a d u a l l y be lost ; that in the 

meantime t h e y w o u l d s e r v e a s a protect ion and an aid, a n d that 

pre-historic m e n , there fore , w o u l d h a v e important helps a n d 

feel ings w h i c h e x i s t i n g s a v a g e s have not. A n d p r o b a b l y of the 

first m e n , the first b e i n g s w o r t h y t o be so cal led, this w a s t r u e : 

they h a d , o r m a y h a v e h a d , certa in r e m n a n t s of inst incts w h i c h 

aided them in t h e s t r u g g l e of e x i s t e n c e , a n d as r e a s o n g r a d u a l l y 

c a m e these inst incts m a y h a v e w a n e d a w a y . S o m e inst incts 

certainly d o w a n e w h e n the intel lect is a p p l i e d steadi ly t o their 

subjec t -matter . T h e c u r i o u s " c o u n t i n g b o y s , " the a r i t h m e t i c a l 

prodig ies , w h o c a n w o r k b y a s t r a n g e innate facul ty the m o s t 

w o n d e r f u l s u m s , lose t h a t f a c u l t y , a l w a y s part ia l ly , s o m e t i m e s 

complete ly , if t h e y are t a u g h t t o r e c k o n b y rule l ike the rest of 

m a n k i n d . I n l ike m a n n e r I h a v e heard it said that a m a n could 

soon reason himself o u t of t h e instinct of d e c e n c y if he w o u l d o n l y 

take pains a n d w o r k h a r d e n o u g h . A n d p e r h a p s other pr imit ive 

instincts m a y h a v e in l ike m a n n e r passed a w a y . B u t this does 

not a f fect m y a r g u m e n t . I a m o n l y s a y i n g that these instincts, 

if they e v e r exis ted, did p a s s a w a y — t h a t there w a s a per iod, 

probably an i m m e n s e per iod as w e r e c k o n t i m e in h u m a n his-

tory, w h e n pre-histor ic m e n l ived m u c h a s s a v a g e s l ive n o w , 

wi thout a n y i m p o r t a n t a ids a n d helps. 

T h e p r o o f s of this are t o be f o u n d in the g r e a t w o r k s of S ir 

John L u b b o c k and M r . T y l o r , of w h i c h I just n o w s p o k e . I can 

only b r i n g o u t t w o of t h e m here. F i r s t , it is plain that t h e first 

pre-historic m e n h a d the flint tools w h i c h the lowest s a v a g e s use, 

and w e can t r a c e a r e g u l a r i m p r o v e m e n t in the finish and in the 



eff iciency of their simple i n s t r u m e n t s c o r r e s p o n d i n g t o t h a t 

w h i c h w e see at this day in t h e u p w a r d transit ion f r o m the l o w e s t 

s a v a g e s to the highest . N o w it is not c o n c e i v a b l e that a race of 

b e i n g s wi th va luable inst incts s u p p o r t i n g their e x i s t e n c e a n d 

s u p p l y i n g their w a n t s w o u l d n e e d t h e s e s imple tools . T h e y a r e 

e x a c t l y those needed b y v e r y p o o r p e o p l e w h o h a v e n o inst incts , 

a n d those w e r e used b y s u c h , f o r s a v a g e s are the p o o r e s t of t h e 

poor. I t w o u l d be v e r y s t r a n g e if these s a m e utensi ls , n o m o r e n o 

less, w e r e used b y b e i n g s w h o s e d i s c e r n i n g inst incts m a d e t h e m 

in c o m p a r i s o n a l t o g e t h e r r ich . S u c h a b e i n g w o u l d k n o w h o w t o 

m a n a g e w i t h o u t such t h i n g s , o r if it w a n t e d a n y , w o u l d k n o w 

h o w t o m a k e better. 

A n d , s e c o n d l y , o n the m o r a l s i d e w e k n o w that t h e p r e - h i s t o r i c 

a g e w a s o n e of m u c h l icense, a n d t h e p r o o f is t h a t in that a g e 

descent w a s r e c k o n e d t h r o u g h t h e f e m a l e o n l y , j u s t as it is 

a m o n g the lowest savages . " M a t e r n i t y , " it has b e e n said, " is 

a matter of fact , paternity is a m a t t e r of o p i n i o n ; " a n d this not 

v e r y refined express ion e x a c t l y c o n v e y s the c o n n e c t i o n of the 

l o w e r h u m a n societies. I n al l s l a v e - o w n i n g c o m m u n i t i e s — i n 

R o m e f o r m e r l y , and in V i r g i n i a y e s t e r d a y — s u c h w a s the a c -

cepted rule of l a w ; the c h i l d k e p t the condi t ion of the m o t h e r , 

w h a t e v e r that condition w a s ; n o b o d y inquired as t o t h e f a t h e r ; 

the law, o n c e for all, a s s u m e d t h a t h e c o u l d not be ascer ta ined. 

O f course n o remains exist w h i c h p r o v e this o r a n y t h i n g else 

a b o u t the moral i ty of p r e - h i s t o r i c m a n ; a n d m o r a l i t y c a n o n l y 

be described b y remains a m o u n t i n g t o a h is tory . B u t o n e of t h e 

a x i o m s of pre-historic i n v e s t i g a t i o n b i n d s us t o accept this as the 

mora l i ty of the pre-historic r a c e s if w e rece ive that a x i o m . It is 

plain that the wide-spread a b s e n c e of a character ist ic w h i c h 

g r e a t l y aids the possessor in t h e c o n f l i c t s b e t w e e n race a n d race 

p r o b a b l y indicates that t h e p r i m a r y race did not possess that 

qual i ty . If o n e - a r m e d people e x i s t e d a l m o s t e v e r y w h e r e in e v e r y 

c o n t i n e n t ; if people w e r e f o u n d in e v e r y intermediate s tage , s o m e 

wi th the m e r e g e r m of t h e s e c o n d a r m , s o m e wi th t h e s e c o n d 

a r m , h a l f - g r o w n , s o m e with it n e a r l y c o m p l e t e ; w e s h o u l d t h e n 

a r g u e — " the first race c a n n o t h a v e h a d t w o a r m s , b e c a u s e m e n 

have a l w a y s been fighting, a n d a s t w o a r m s are a g r e a t a d v a n t a g e 

in fighting, one-armed and h a l f - a r m e d people w o u l d i m m e d i a t e l y 

have b e e n kil led off the e a r t h ; t h e y n e v e r c o u l d h a v e attained 

a n y n u m b e r s . A dif fused d e f i c i e n c y in a w a r l i k e p o w e r is t h e 

best at ta inable e v i d e n c e that the pre-histor ic m e n did not possess 

that p o w e r . " If this a x i o m be r e c e i v e d it is p a l p a b l y appl icable 

t o the m a r r i a g e - b o n d of pr imit ive races. A c o h e s i v e " f a m i l y " 

is the best g e r m for a c a m p a i g n i n g nation. I n a R o m a n f a m i l y 

the b o y s , f r o m the t i m e of their b ir th , w e r e bred to a d o m e s t i c 

despot ism, w h i c h wel l p r e p a r e d t h e m for a s u b j e c t i o n in after 

life t o a mi l i tary discipl ine, a mil i tary drill , and a mil i tary despot-

ism. T h e y w e r e r e a d y to o b e y their g e n e r a l s b e c a u s e t h e y w e r e 

compel led t o o b e y their f a t h e r s ; t h e y c o n q u e r e d the w o r l d in 

m a n h o o d b e c a u s e as chi ldren t h e y w e r e b r e d in h o m e s w h e r e t h e 

tradition of passionate v a l o r w a s steadied b y the habit of i m -

placable order . A n d n o t h i n g of this is possible in l o o s e l y - b o u n d 

fami ly g r o u p s (if t h e y c a n be cal led famil ies at all) w h e r e the 

father is m o r e or less uncerta in , w h e r e descent is not t raced 

t h r o u g h h i m , w h e r e , that is, p r o p e r t y does not c o m e f r o m h i m , 

w h e r e s u c h p r o p e r t y a s he has passes t o his sure r e l a t i o n s — t o 

his sister's chi ldren. A n il l-knit nation w h i c h does not r e c o g n i z e 

paternity as a l e g a l relation, w o u l d be c o n q u e r e d l ike a m o b b y 

a n y o t h e r nat ion w h i c h had a v e s t i g e or a b e g i n n i n g of the 

patria potestas. I f , therefore , all t h e first m e n had the strict 

mora l i ty of famil ies , they w o u l d n o m o r e h a v e permit ted t h e 

rise of s e m i - m o r a l nat ions a n y w h e r e in the w o r l d than the R o -

m a n s w o u l d h a v e permitte l t h e m t o arise in I ta ly . T h e y w o u l d 

h a v e c o n q u e r e d , k i l led, a n d p l u n d e r e d t h e m before they b e c a m e 

n a t i o n s ; a n d yet s e m i - m o r a l nat ions ex is t all o v e r t h e wor ld . 

I t wi l l be said that this a r g u m e n t p r o v e s t o o m u c h . F o r it 

p r o v e s that not o n l y the s o m e w h a t - b e f o r e - h i s t o r y m e n , but the 

absolute ly first m e n , c o u l d not h a v e had c lose fami ly instincts, 

and yet if t h e y w e r e l ike m o s t t h o u g h not all of the animals near-

est t o m a n they h a d s u c h instincts. T h e r e is a g r e a t s tory of 

s o m e A f r i c a n chief w h o e x p r e s s e d his d i s g u s t at a d h e r i n g t o o n e 

wi fe , b y s a y i n g it w a s " l ike t h e m o n k e y s . " T h e semi-bruta l 

a n c e s t o r s of m a n , if t h e y ex is ted , had v e r y l ike ly an instinct of 

c o n s t a n c y w h i c h t h e A f r i c a n chief , and others l ike h i m , had lost. 

H o w , then, if it w a s so benef ic ia l , cou ld they ever lose it? T h e 

a n s w e r is p la in : they could lose it if they had it as an irrational 

propens i ty a n d habi t , and not as a m o r a l and rat ional feel ing. 

W h e n reason c a m e , it w o u l d w e a k e n that habit l ike all other 

irrational habits . A n d reason is a force of s u c h infinite v i g o r — 

a v i c t o r y - m a k i n g a g e n t of such i n c o m p a r a b l e e f f i c i e n c y — t h a t its 



c o n t i n u a l l y d i m i n i s h i n g v a l u a b l e instincts will not matter if it 

g r o w s itself steadily all the whi le . T h e s t r o n g e s t compet i tor 

w i n s in b o t h the cases w e are i m a g i n i n g ; in the first, a race with 

intel l igent reason, but w i t h o u t bl ind instinct, beats a race with 

that instinct but w i t h o u t that r e a s o n ; in the second, a race with 

reason a n d h i g h m o r a l f e e l i n g beats a race wi th reason but with-

o u t h igh m o r a l feel ing. A n d the t w o are p a l p a b l y consistent . 

T h e r e is e v e r y reason, therefore , t o s u p p o s e pre-historic man 

t o be def ic ient in m u c h of s e x u a l m o r a l i t y , as w e r e g a r d that 

moral i ty . A s t o the detail of " pr imit ive m a r r i a g e " o r " n o mar-

r i a g e , " for that is pret ty m u c h w h a t it c o m e s to, there is of course 

m u c h r o o m for discussion. B o t h M r . M ' C l e n n a n and S i r John 

L u b b o c k are t o o a c c o m p l i s h e d reasoners a n d t o o care fu l investi-

g a t o r s t o wish c o n c l u s i o n s so c o m p l e x and ref ined as theirs to be 

accepted all in a mass , bes ides that o n s o m e critical points the 

t w o differ. B u t the m a i n issue is not dependent on nice a r g u -

ments. U p o n b r o a d g r o u n d s w e m a y bel ieve that in pre-historic 

t imes men f o u g h t both t o g a i n and t o k e e p their w i v e s ; that the 

s trongest m a n t o o k the best wi fe a w a y f r o m the w e a k e r m a n ; 

a n d that if the wi fe w a s restive, did not l ike the c h a n g e , her new 

h u s b a n d beat h e r ; that (as in A u s t r a l i a n o w ) a pret ty w o m a n 

w a s sure to u n d e r g o m a n y s u c h c h a n g e s , a n d her b a c k t o bear 

t h e marks of m a n y such c h a s t i s e m e n t s ; that in the principal de-

partment of h u m a n c o n d u c t ( w h i c h is the m o s t tangib le and 

eas i ly traced, a n d therefore the m o s t obta inable specimen of the 

rest) the minds of pre-histor ic m e n w e r e not so m u c h immoral 

a s unmoral : t h e y did not v io late a rule of consc ience , but they 

w e r e somehow not suff ic ient ly d e v e l o p e d for them to feel on this 

p o i n t any consc ience , o r f o r it t o prescr ibe t o them a n y rule. 

T h e same a r g u m e n t applies t o re l ig ion. T h e r e are, indeed, 

m a n y points of the greates t o b s c u r i t y , both in the present s a v a g e 

re l ig ions and in the scanty v e s t i g e s of pre-historic re l ig ion. But 

o n e point is clear. A l l s a v a g e re l ig ions a r e full of superstit ions 

founded on luck . S a v a g e s be l ieve that c a s u a l o m e n s are a s ign 

of c o m i n g events ; that s o m e trees are l u c k y , that s o m e animals 

a r e lucky, that s o m e places a r e l u c k y , that s o m e indif ferent act ions 

— i n d i f f e r e n t a p p a r e n t l y and indif ferent r e a l l y — a r e l u c k y , and so 

of others in each class, that t h e y are u n l u c k y . N o r can a ' s a v a g e 

w e l l distinguish b e t w e e n a s ign of " l u c k " or i l l - luck, as we 

s h o u l d say, and a deity w h i c h causes t h e g o o d o r the i l l ; ' the in-

d icat ing precedent and the c a u s i n g b e i n g are to the s a v a g e mind 

m u c h the s a m e ; a steadiness of head far b e y o n d s a v a g e s is re-

quired consistently t o dist inguish t h e m . A n d it is e x t r e m e l y nat-

ural that they s h o u l d bel ieve so. T h e y are p l a y i n g a g a m e — t h e 

g a m e of l i f e — w i t h n o k n o w l e d g e of its rules. T h e y h a v e not an 

idea of the l a w s of n a t u r e ; if they w a n t to c u r e a m a n , they h a v e 

n o concept ion at all of true scientif ic remedies . If they try a n y -

t h i n g they m u s t try it u p o n bare c h a n c e . T h e m o s t useful m o d -

e m remedies w e r e often d iscovered in this b a r e , e m p i r i c a l w a y . 

W h a t could be m o r e i m p r o b a b l e — a t least, for w h a t c o u l d a pre-

historic man h a v e less g i v e n a g o o d r e a s o n — t h a n that s o m e 

mineral spr ings should s top r h e u m a t i c pains, o r mineral s p r i n g s 

m a k e w o u n d s heal q u i c k l y ? A n d yet the c h a n c e k n o w l e d g e of 

the marvel lous e f fec t of g i f t e d s p r i n g s i s p r o b a b l y as ancient as 

any sound k n o w l e d g e a s to m e d i c i n e w h a t e v e r . N o doubt it 

w a s mere casual l u c k at first that tr ied these s p r i n g s a n d f o u n d 

them answer. S o m e b o d y b y a c c i d e n t tried them and b y that 

accident was instantly cured. T h e c h a n c e w h i c h happi ly directed 

m e n in this o n e case , misdirected t h e m in a t h o u s a n d cases. 

S o m e expedi t ion h a d a n s w e r e d w h e n the resolut ion to u n d e r t a k e 

it w a s resolved o n u n d e r an ancient tree, a n d a c c o r d i n g l y that 

tree became l u c k y and sacred. A n o t h e r e x p e d i t i o n failed w h e n 

a m a g p i e crossed its path , a n d a m a g p i e w a s said t o be u n l u c k y . 

A serpent crossed the p a t h of a n o t h e r e x p e d i t i o n , a n d it h a d a 

marve l lous v i c t o r y , and a c c o r d i n g l y the serpent b e c a m e a s ign 

of great luck (and w h a t a s a v a g e c a n n o t dist inguish f r o m i t — a 

potent deity w h i c h m a k e s l u c k ) . A n c i e n t medic ine is equal ly u n -

reasonable: as late d o w n as the M i d d l e A g e s it w a s full of super-

stitions founded o n m e r e luck . T h e col lect ion of prescr ipt ions 

published under the direct ion of t h e M a s t e r of the R o l l s a b o u n d s 

in such fancies as w e should call t h e m . A c c o r d i n g to o n e of 

them, unless I forget , s o m e d i s e a s e — a fever , I t h i n k — i s sup-

posed to be cured b y p l a c i n g the patient b e t w e e n t w o ha lves of a 

hare and a p i g e o n recent ly ki l led.* N o t h i n g can be plainer than 

* Readers of Scot t ' s l ife will remember that an admirer of his in h u m -
ble life proposed to cure him of inflammation of the bowels by making 
him sleep a whole night on twelve smooth stones, painful ly collected by 
the admirer f rom twelve brooks, which was, it appeared, a recipe of 
sovereign traditional power. Scott gravely told the proposer that he 
had mistaken the charm, and that the stones were of no vir tue unless 
wrapped up in the petticoat of a widow who never wished to mar ry 
again, and as no such widow seems to have been for thcoming, he 
escaped the remedy. 



that there is n o g r o u n d for t h i s k i n d of t r e a t m e n t , a n d that the 

idea of it arose o u t of a c h a n c e hit , w h i c h c a m e r i g h t a n d suc-

ceeded. T h e r e w a s n o t h i n g s o a b s u r d o r so c o n t r a r y t o c o m m o n 

sense as w e are apt t o i m a g i n e a b o u t it. T h e l y i n g b e t w e e n t w o 

halves of a hare o r a p i g e o n w a s á priori, a n d t o the i n e x p e r i e n c e d 

m i n d , qui te as l i k e l y to c u r e d isease a s the d r i n k i n g certain 

d r a u g h t s of nasty m i n e r a l w a t e r . B o t h , s o m e h o w , w e r e tr ied; 

b o t h a n s w e r e d — t h a t is, b o t h w e r e at t h e first t ime, o r at some 

m e m o r a b l e t ime, f o l l o w e d b y a r e m a r k a b l e r e c o v e r y ; and the 

o n l y d i f ference is, that t h e c u r a t i v e p o w e r of the m i n e r a l is per-

sistent, a n d h a p p e n s c o n s t a n t l y ; w h e r e a s , o n a n a v e r a g e of trials, 

t h e p r o x i m i t y of a hare o r p i g e o n is f o u n d t o h a v e n o e f fect , and 

cures t a k e p lace as o f ten in c a s e s w h e r e it is not tried a s in cases 

w h e r e it is. T h e n a t u r e of m i n d s w h i c h a r e deeply e n g a g e d in 

w a t c h i n g events of w h i c h t h e y d o not k n o w the reason, is to 

s ingle o u t s o m e f a b u l o u s a c c o m p a n i m e n t or s o m e w o n d e r f u l 

series of g o o d l u c k or b a d l u c k , a n d t o dread e v e r a f ter that ac-

c o m p a n i m e n t if it b r i n g s e v i l , a n d t o l o v e it a n d l o n g for it if it 

b r i n g s g o o d . A l l s a v a g e s a r e in this posi t ion, a n d the fasc inat ing 

ef fect of s t r ik ing a c c o m p a n i m e n t s (in s o m e s ing le case) of s i n g u -

lar g o o d fortune a n d s i n g u l a r c a l a m i t y , is o n e g r e a t s o u r c e of 

s a v a g e rel igions. 

G a m b l e r s t o this d a y a r e , w i t h respect t o t h e c h a n c e part of 

their g a m e , in m u c h the s a m e p l i g h t as s a v a g e s w i t h respect to 

the main events of the ir w h o l e l ives . A n d w e well k n o w h o w 

superstit ious t h e y all are. T o t h i s d a y v e r y sensible w h i s t - p l a y e r s 

have a certain b e l i e f — n o t , of c o u r s e , a fixed c o n v i c t i o n , b u t still 

a certain i m p r e s s i o n — t h a t t h e r e is " l u c k u n d e r a b l a c k d e u c e , " 

a n d wil l half m u t t e r s o m e n o t v e r y g e n t l e m a l e d i c t i o n s if they 

turn u p as a t r u m p the f o u r o f c l u b s , b e c a u s e it b r i n g s i l l - luck, 

and is " the devi l ' s b e d - p o s t . " O f c o u r s e g r o w n - u p g a m b l e r s 

have t o o m u c h g e n e r a l k n o w l e d g e , t o o m u c h o r g a n i z e d c o m -

m o n sense, to p r o l o n g o r c h e r i s h s u c h ideas ; t h e y are a s h a m e d 

of enterta ining t h e m , t h o u g h , n e v e r t h e l e s s , t h e y c a n n o t entirely 

dr ive t h e m o u t of their m i n d s . B u t c h i l d - g a m b l e r s — a n u m b e r 

of little b o y s set t o play l o o — a r e j u s t in the pos i t ion of s a v a g e s , 

for their fancy is still i m p r e s s i b l e , a n d t h e y h a v e not a s yet been 

t h o r o u g h l y subjected t o t h e c o n f u t i n g e x p e r i e n c e of t h e real 

w o r l d ; and c h i l d - g a m b l e r s h a v e i d o l a t r i e s — a t least I k n o w that 

y e a r s a g o a set of b o y l o o - p l a y e r s , of w h o m I w a s o n e , h a d con-

siderable faith in a certa in " pret ty fish," w h i c h w a s l a r g e r and 

m o r e nicely m a d e than the other fish w e had. W e g a v e the best 

evidence of o u r belief in its p o w e r to " b r i n g l u c k ; " w e f o u g h t 

for it (if o u r e lders w e r e o u t of the w a y ) ; w e o f f e r e d t o b u y it 

with m a n y o t h e r fish f r o m the envied holder , a n d I a m sure I 

have o f ten cr ied bitterly if the c h a n c e of the g a m e t o o k it a w a y 

f r o m me. P e r s o n s w h o stand u p for the d igni ty of p h i l o s o p h y , 

if a n y s u c h there still a re , wil l say that I o u g h t not t o m e n t i o n 

this, b e c a u s e it s e e m s tr iv ia l ; .but the m o r e m o d e s t spirit of m o d -

ern t h o u g h t p la inly teaches , if it teaches a n y t h i n g , the cardinal 

value of occas ional little facts. I do not hesitate to say that m a n y 

learned a n d e laborate e x p l a n a t i o n s of the t o t e m — t h e " c lan " 

d e i t y — t h e beast o r bird w h o in s o m e supernatural w a y , at tends 

to the c lan a n d w a t c h e s o v e r i t — d o not s e e m to m e t o be near ly 

as akin t o the real i ty as it w o r k s a n d l ives a m o n g the l o w e r races, 

as the " pret ty fish " of m y early b o y h o o d . A n d v e r y natural ly 

so, for a g r a v e p h i l o s o p h e r is separated f r o m pr imit ive t h o u g h t 

b y the w h o l e l e n g t h of h u m a n c u l t u r e ; but an impressible chi ld 

is as near to , a n d its t h o u g h t s are as m u c h l ike , that t h o u g h t a s 

a n y t h i n g c a n n o w be . 

T h e w o r s t of these superst i t ions is that they are e a s y t o m a k e 

and hard t o d e s t r o y . A s ingle run of l u c k has m a d e the fortune 

of m a n y a c h a r m a n d m a n y idols. I doubt if e v e n a s ing le r u n 

of l u c k be n e c e s s a r y . I a m sure that if a n elder b o y said that 

« t h e pret ty fish w a s l u c k y — o f c o u r s e it w a s , " all the lesser b o y s 

w o u l d bel ieve it, and in a w e e k it w o u l d be an a c c e p t e d idol. A n d 

I suspect the N e s t o r of a s a v a g e t r i b e — t h e a g e d reposi tory of 

g u i d i n g e x p e r i e n c e — w o u l d h a v e a n equal p o w e r of c r e a t i n g 

superstit ions. B u t if o n c e created t h e y are m o s t dif f icult to eradi-

cate. If a n y o n e said that the a m u l e t w a s of certain e f f i c a c y — 

that it a l w a y s acted w h e n e v e r it w a s a p p l i e d — i t w o u l d of c o u r s e 

be v e r y easy to d i s p r o v e ; but n o o n e e v e r said that the " pret ty 

fish " a l w a y s b r o u g h t l u c k ; it w a s o n l y said that it did so o n the 

w h o l e , a n d that if y o u had it y o u w e r e m o r e l ike ly t o be l u c k y 

than if y o u w e r e w i t h o u t it. B u t it requires a l o n g table of statis-

tics of the results of g a m e s t o d i s p r o v e this t h o r o u g h l y ; and b y 

the t ime people can m a k e tables t h e y are a lready a b o v e s u c h be-

liefs, and do not need t o h a v e t h e m disproved. N o r in m a n y 

cases w h e r e o m e n s o r a m u l e t s are used w o u l d s u c h tables be 

easy t o m a k e , for the data c o u l d not be f o u n d ; a n d a rash at-



t e m p t t o s u b d u e t h e superst i t ion b y a s t r i k i n g instance m a y 

easi ly end in c o n f i r m i n g it. F r a n c i s N e w m a n , in the r e m a r k a b l e 

n a r r a t i v e of h i s e x p e r i e n c e a s a miss ionary in A s i a , g i v e s a curi-

o u s e x a m p l e o f t h i s . A s h e w a s set t ing o u t on a distant and 

s o m e w h a t h a z a r d o u s e x p e d i t i o n , his nat ive servants tied r o u n d 

t h e n e c k of t h e m u l e a s m a l l b a g s u p p o s e d to be of prevent ive 

a n d m y s t i c v i r t u e . A s t h e p l a c e w a s c r o w d e d a n d a w h o l e t o w n s -

p e o p l e l o o k i n g o n , M r . N e w m a n t h o u g h t that h e w o u l d take an 

o p p o r t u n i t y o f d i s p r o v i n g t h e superstit ion. S o he m a d e a l o n g 

s p e e c h of e x p l a n a t i o n in h i s b e s t A r a b i c , a n d cut off the b a g , to 

t h e h o r r o r o f a l l a b o u t h i m . B u t as i l l - fortune w o u l d h a v e it, the 

m u l e h a d n o t g o t t h i r t y y a r d s u p the street be fore she put her 

f o o t into a h o l e a n d b r o k e h e r l e g ; u p o n w h i c h all the natives 

w e r e c o n f i r m e d in t h e i r f o r m e r faith in t h e p o w e r of the b a g , 

a n d said, " Y o u s e e n o w w h a t h a p p e n s t o u n b e l i e v e r s . " 

N o w the p r e s e n t p o i n t a s t o these superst i t ions is their mili-

t a r y i n e x p e d i e n c y . A n a t i o n w h i c h w a s m o v e d b y these super-

st i t ions a s t o l u c k w o u l d b e a t the m e r c y of a nat ion, in other 

r e s p e c t s e q u a l , w h i c h w a s n o t s u b j e c t to t h e m . I n historical 

t imes, as w e k n o w , t h e p a n i c t e r r o r at ecl ipses has b e e n the ruin 

of t h e a r m i e s w h i c h h a v e fe l t i t ; or has m a d e t h e m delay t o d o 

s o m e t h i n g n e c e s s a r y , o r r u s h t o do s o m e t h i n g destruct ive . T h e 

necess i ty of c o n s u l t i n g t h e a u s p i c e s , w h i l e it w a s s incerely prac-

tised a n d b e f o r e it b e c a m e a t r i c k for d i s g u i s i n g f o r e s i g h t , w a s 

in c lass ical h i s t o r y v e r y d a n g e r o u s . A n d m u c h w o r s e is it wi th 

s a v a g e s , w h o s e l i f e i s o n e of o m e n s , w h o m u s t a l w a y s consult 

their s o r c e r e r s , w h o m a y b e turned this w a y or that b y s o m e 

c h a n c e a c c i d e n t , w h o , if t h e y w e r e intel lectual ly able t o f r a m e a 

consis tent m i l i t a r y p o l i c y — a n d s o m e s a v a g e s in w a r see farther 

than in a n y t h i n g e l s e — a r e y e t liable t o be p u t out , distracted, 

c o n f u s e d , a n d t u r n e d a s i d e in the c a r r y i n g o u t of it, b e c a u s e 

s o m e e v e n t , r e a l l y i n n o c u o u s b u t to their m i n d s f o r e b o d i n g , ar-

rests and f r i g h t e n s t h e m . A re l ig ion ful l of o m e n s is a mil i tary 

m i s f o r t u n e , a n d w i l l b r i n g a n a t i o n t o destruct ion if set to fight 

w i t h a n a t i o n a t a l l e q u a l o t h e r w i s e , w h o h a d a re l ig ion w i t h o u t 

o m e n s . C l e a r l y t h e n , if all e a r l y m e n u n a n i m o u s l y , o r even m u c h 

t h e g r e a t e r n u m b e r o f e a r l y m e n , had a re l ig ion w i t h o u t o m e n s , 

n o r e l i g i o n , o r s c a r c e l y a r e l i g i o n , a n y w h e r e in the w o r l d could 

h a v e c o m e i n t o e x i s t e n c e w i t h o m e n s ; the i m m e n s e m a j o r i t y 

p o s s e s s i n g t h e s u p e r i o r m i l i t a r y a d v a n t a g e , the smal l m i n o r i t y 

destitute of it w o u l d have b e e n c r u s h e d o u t a n d d e s t r o y e d . B u t , 

on the c o n t r a r y , all over the w o r l d r e l i g i o n s w i t h o m e n s o n c e 

existed, in m o s t they still e x i s t ; all s a v a g e s have t h e m , and deep 

in the m o s t ancient civi l izations w e find t h e plainest traces of 

them. U n q u e s t i o n a b l y therefore the pre-histor ic r e l i g i o n w a s 

l ike that of s a v a g e s — v i z . , in this that it l a r g e l y consis ted in t h e 

w a t c h i n g of o m e n s and in t h e w o r s h i p of l u c k y beasts a n d t h i n g s , 

w h i c h are a sort of embodied a n d p e r m a n e n t o m e n s . 

It m a y indeed be o b j e c t e d — a n a n a l o g o u s o b j e c t i o n w a s t a k e n 

as t o the ascertained moral def ic iencies of pre-historic m a n k i n d 

— t h a t if this rel igion of o m e n s w a s so p e r n i c i o u s and so l ike ly 

to ruin a race , n o race w o u l d ever h a v e acquired it. B u t it is 

o n l y l ikely t o ruin a race c o n t e n d i n g wi th another race o t h e r w i s e 

equal . T h e fancied discovery of these o m e n s — n o t an e x t r a v a -

gant t h i n g in an early a g e , as I h a v e tried t o s h o w , not a w h i t 

then to be dist inguished a s i m p r o b a b l e f r o m the d i s c o v e r y of 

hea l ing herbs o r springs w h i c h pre-historic m e n also did d i s c o v e r 

— t h e d i s c o v e r y of omens w a s an act of reason a s far as it w e n t . 

A n d if in reason the o m e n - f i n d i n g race w e r e super ior to the 

races in conf l ic t with t h e m , the o m e n - f i n d i n g race w o u l d w i n , 

and w e m a y conjecture that o m e n - f i n d i n g races w e r e thus su-

perior s ince they w o n and prevai led in every lat i tude a n d in every 

zone. 

In all part icu lars therefore w e w o u l d k e e p t o o u r f o r m u l a , a n d 

say that pre-historic man w a s substantia l ly a s a v a g e l ike present 

s a v a g e s , in m o r a l s , intellectual at ta inments , a n d in r e l i g i o n ; b u t 

that he d i f fered in this f r o m o u r present s a v a g e s , that he had not 

had t ime t o ingra in his nature so deeply wi th bad habits , and t o 

impress bad bel iefs so unal terably o n his mind as t h e y have . 

T h e y h a v e had a g e s to fix the stain o n themselves , b u t pr imit ive 

man w a s y o u n g e r and had n o such t ime. 

I h a v e elaborated the ev idence for this c o n c l u s i o n at w h a t 

m a y s e e m needless and tedious length , but I h a v e done s o o n ac-

c o u n t of its importance. If w e accept it, a n d if w e are sure of it, 

it will he lp us t o many m o s t important conc lus ions . S o m e of 

these I h a v e d w e l t upon in p r e v i o u s papers , b u t I wil l set t h e m 

d o w n a g a i n . 

F irst , it wil l in part expla in t o us w h a t the w o r l d w a s a b o u t , s o 

to s p e a k , b e f o r e history. I t w a s m a k i n g , so t o s a y , the intel lectual 

c o n s i s t e n c e — t h e connected a n d coherent habits , the p r e f e r e n c e 



of equable to v iolent e n j o y m e n t , t h e a b i d i n g c a p a c i t y to prefer , 

if required, the future t o the p r e s e n t , t h e menta l pre-requis i tes 

w i t h o u t w h i c h c iv i l izat ion c o u l d not b e g i n t o ex is t , a n d w i t h o u t 

w h i c h it w o u l d s o o n cease t o e x i s t e v e n h a d it b e g u n . T h e 

pr imit ive m a n , l i k e the present s a v a g e , h a d not these pre-req-

uisites, but , u n l i k e t h e present s a v a g e , h e w a s c a p a b l e of a c -

q u i r i n g t h e m a n d of b e i n g trained in t h e m , for his nature w a s 

still soft a n d still impressible , a n d p o s s i b l y , s t r a n g e a s it m a y 

s e e m t o say , his o u t w a r d c i r c u m s t a n c e s w e r e m o r e f a v o r a b l e t o 

a n at ta inment of c ivi l ization t h a n t h o s e of o u r present s a v a g e s . 

A t a n y rate, the pre-historic t i m e s w e r e spent in mafcing m e n 

capable of w r i t i n g a h is tory , a n d h a v i n g s o m e t h i n g t o put in it 

w h e n it is wr i t ten, a n d w e can see h o w it w a s done. 

T w o p r e l i m i n a r y processes i n d e e d there are w h i c h s e e m in-

scrutable . T h e r e w a s s o m e s t r a n g e pre l iminary process b y 

w h i c h the main races of m e n w e r e f o r m e d ; they b e g a n t o ex is t 

very early , and e x c e p t b y i n t e r m i x t u r e n o n e w o n e s h a v e been 

f o r m e d since. It w a s a process s i n g u l a r l y act ive in early a g e s , 

a n d s ingular ly quiescent in later a g e s . S u c h d i f ferences a s e x i s t 

b e t w e e n the A r y a n , the T u r a n i a n , the n e g r o , the red m a n , a n d 

the A u s t r a l i a n are d i f ferences g r e a t e r a l t o g e t h e r than a n y c a u s e s 

n o w act ive are c a p a b l e of c r e a t i n g in present m e n , at least in a n y 

w a y e x p l i c a b l e b y us . A n d t h e r e is, therefore , a s t r o n g pre-

s u m p t i o n that (as g r e a t author i t ies n o w h o l d ) these d i f f e r e n c e s 

w e r e created before the nature of m e n , especia l ly be fore t h e m i n d 

a n d the a d a p t i v e nature of m e n h a d t a k e n their e x i s t i n g c o n s t i t u -

tion. A n d a s e c o n d condit ion p r e c e d e n t of c iv i l izat ion seems, at 

least t o me, t o have b e e n equal ly i n h e r i t e d , if the doctr ine of e v o -

lution be true, f r o m s o m e p r e v i o u s state o r condi t ion. I at least 

find it diff icult t o c o n c e i v e of m e n , at all l ike the present m e n , 

unless e x i s t i n g in s o m e t h i n g l i k e fami l ies , that is, in g r o u p s 

a v o w e d l y c o n n e c t e d , at least on t h e m o t h e r ' s side, a n d p r o b a b l y 

a l w a y s with a v e s t i g e of c o n n e c t i o n , m o r e o r less, o n the father 's 

side, and unless these g r o u p s w e r e l i k e m a n y animals , g r e g a r i -

ous, u n d e r a leader m o r e or less fixed. I t is a lmost b e y o n d im-

a g i n a t i o n h o w m a n , as we k n o w m a n , c o u l d b y a n y sort of 

p r o c e s s h a v e g a i n e d this step in c i v i l i z a t i o n . A n d it is a g r e a t 

a d v a n t a g e , t o say the least of it, in t h e e v o l u t i o n t h e o r y that it 

enables us to remit this dif f iculty t o a p r e - e x i s t i n g period in nat-

ure, w h e r e o t h e r instincts and p o w e r s than o u r present ones m a y 

perhaps h a v e c o m e into p l a y , a n d w h e r e o u r i m a g i n a t i o n c a n 

hardly travel . A t a n y rate, for the present I m a y a s s u m e these 

t w o steps in h u m a n p r o g r e s s m a d e , a n d these t w o condi t ions 

realized. 

T h e rest of the w a y , if w e g r a n t these t w o condit ions , is plainer. 

T h e first t h i n g is the erect ion of w h a t w e m a y cal l a c u s t o m - m a k -

i n g p o w e r , that is, of a n a u t h o r i t y w h i c h c a n enforce a fixed rule 

of life, w h i c h , b y m e a n s of that fixed rule, can in s o m e d e g r e e 

create a c a l c u l a b l e f u t u r e , w h i c h can m a k e it rat ional t o p o s t p o n e 

present v io lent but m o m e n t a r y p leasure for future cont inual 

pleasure, b e c a u s e it insures, w h a t else is not sure, that if t h e 

sacrif ice of w h a t is in h a n d be m a d e , e n j o y m e n t of t h e c o n t i n g e n t 

e x p e c t e d r e c o m p e n s e wil l be rece ived. O f c o u r s e I a m not s a y -

i n g that w e shall find in ear ly society a n y a u t h o r i t y of w h i c h 

these shal l be the m o t i v e s . W e m u s t h a v e travel led a g e s (un-

less all o u r ev idence be w r o n g ) f r o m the first m e n before there 

w a s a c o m p r e h e n s i o n of s u c h m o t i v e s . I o n l y m e a n that the first 

t h i n g in ear ly society w a s a n author i ty of w h o s e act ion this shall 

be the result , little as it k n e w w h a t it w a s d o i n g , little as it w o u l d 

have cared if it h a d k n o w n . 

T h e c o n s c i o u s end of early societ ies w a s not at all , o r s c a r c e l y 

at all, the p r o t e c t i o n of life a n d p r o p e r t y , as it w a s a s s u m e d t o b e 

b y the e i g h t e e n t h - c e n t u r y t h e o r y of g o v e r n m e n t . E v e n in early 

historical a g e s — i n the y o u t h of t h e h u m a n race , not its child-

h o o d — s u c h is not the n a t u r e of ear ly states. S ir H e n r y M a i n e 

has t a u g h t us that the earliest s u b j e c t of jur i sprudence is not t h e 

separate p r o p e r t y of the indiv idual , b u t the c o m m o n p r o p e r t y of 

the f a m i l y g r o u p ; w h a t w e should cal l pr ivate p r o p e r t y hardly 

then e x i s t e d ; o r if it d id, w a s s o smal l as to b e of no i m p o r t a n c e : 

it w a s l ike the t h i n g s little chi ldren are n o w a l l o w e d to call their 

o w n , w h i c h t h e y feel it v e r y hard to h a v e t a k e n f r o m t h e m , b u t 

w h i c h they h a v e n o real r ight t o hold and k e e p . S u c h is o u r 

earliest p r o p e r t y - l a w , a n d o u r earliest l i fe- law is that the l ives of 

all m e m b e r s of the fami ly g r o u p w e r e at the m e r c y of the head 

of the g r o u p . A s far a s the individual g o e s , neither his g o o d s 

nor his e x i s t e n c e w e r e protected at all. A n d this m a y teach us 

that s o m e t h i n g else w a s l a c k e d in ear ly societ ies bes ides w h a t in 

our societies w e n o w t h i n k of . 

I d o not t h i n k I p u t this t o o h i g h w h e n I say that a m o s t im-

portant if not the m o s t important o b j e c t of early legis lat ion w a s 



the e n f o r c e m e n t of l u c k y rites. I d o n o t l ike t o say re l ig ious 

rites, b e c a u s e that w o u l d i n v o l v e m e in a g r e a t c o n t r o v e r s y a s t o 

the p o w e r , or e v e n t h e ex is tence , of e a r l y re l ig ions . B u t there 

is no s a v a g e tribe w i t h o u t a n o t i o n of l u c k ; a n d p e r h a p s there is 

hardly a n y w h i c h h a s not a c o n c e p t i o n of l u c k f o r the tr ibe as a 

tr ibe, of w h i c h e a c h m e m b e r has not s o m e s u c h a belief that his 

o w n act ion o r t h e ac t ion of a n y other m e m b e r of i t — t h a t he or 

the others d o i n g a n y t h i n g w h i c h w a s u n l u c k y or w o u l d b r i n g 

a " curse " — m i g h t c a u s e evil not only t o h i m s e l f , b u t t o a l l the 

tribe as well . I h a v e said so m u c h a b o u t " l u c k " and a b o u t its 

naturalness be fore , that I o u g h t to say n o t h i n g aga in . B u t I 

m u s t add that the c o n t a g i o u s n e s s of t h e idea of " l u c k " is re-

m a r k a b l e . I t d o e s not at all , l ike the n o t i o n of desert , c l e a v e t o 

the doer . T h e r e are p e o p l e t o this day w h o w o u l d not p e r m i t in 

their h o u s e people t o sit d o w n thirteen t o dinner . T h e y d o not 

e x p e c t a n y evil t o t h e m s e l v e s p a r t i c u l a r l y f o r p e r m i t t i n g it or 

s h a r i n g in it, b u t they c a n n o t g e t o u t of t h e i r h e a d s the idea that 

s o m e o n e o r m o r e cf the n u m b e r wil l c o m e to h a r m if the t h i n g 

is done . T h i s is w h a t M r . T y l o r cal ls s u r v i v a l i n cul ture . T h e 

faint belief in the c o r p o r a t e l iabil ity of t h e s e thir teen is the feeble 

relic and last d y i n g representat ive of t h a t g r e a t pr inc ip le of cor-

porate l iability to g o o d a n d ill f o r t u n e w h i c h h a s filled such a n 

i m m e n s e place in the w o r l d . 

T h e t races of it are endless. Y o u c a n h a r d l y t a k e u p a b o o k 

of travels in rude r e g i o n s w i t h o u t finding, " I w a n t e d t o d o so and 

so. B u t I w a s not permit ted , f o r the n a t i v e s feared it m i g h t 

b r i n g ill l u c k o n t h e ' p a r t y , ' or p e r h a p s t h e t r i b e . " M r . G a l t o n , 

f o r instance, c o u l d h a r d l y feed his p e o p l e . T h e D a m a r a s , h e 

says , h a v e n u m b e r l e s s superst i t ions a b o u t m e a t w h i c h are v e r y 

t r o u b l e s o m e . I n the first p lace , each t r i b e , o r r a t h e r f a m i l y , is 

prohibi ted f r o m e a t i n g catt le of cer ta in co lors , s a v a g e s " w h o 

c o m e f r o m the sun " e s c h e w i n g sheep s p o t t e d in a part icular w a y , 

w h i c h t h o s e " w h o c o m e f r o m the rain " h a v e n o o b j e c t i o n to . 

" A s , " he says, " there are five or s i x e a n d a s o r descents , and I 

had m e n f r o m m o s t of t h e m w i t h me, I c o u l d h a r d l y kil l a sheep 

that e v e r y b o d y w o u l d eat , " and he c o u l d not k e e p his m e a t , f o r 

it h a d to b e g i v e n a w a y b e c a u s e it w a s c o m m a n d e d b y o n e s u p e r -

stition, nor b u y m i l k , the staple food of t h o s e parts , b e c a u s e it 

w a s prohibi ted b y a n o t h e r . A n d so on w i t h o u t end. D o i n g a n y -

t h i n g u n l u c k y is in their idea w h a t p u t t i n g o n s o m e t h i n g that 

attracts the electric fluid is in fact. Y o u c a n n o t be sure that h a r m 

wi l l not be done, not o n l y t o the p e r s o n in fault , but t o t h o s e 

a b o u t h i m too . A s in the S c r i p t u r a l p h r a s e d o i n g w h a t is o 

evi l o m e n is " l ike one that letteth o u t w a t e r . " H e c a n n o t tell 

w h a t are the c o n s e q u e n c e s of his act , w h o wi l l share t h e m , o r 

h o w t h e y c a n b e p r e v e n t e d . 

I n the earliest historical nat ions I n e e d not say that the cor-

p o r a t e liabilities of states is t o a m o d e r n s tudent their most cur i -

o u s feature T h e belief is indeed raised far a b o v e the not ion oi 

m e r e " l u c k , " b e c a u s e there is a dist inct belief in g o d s or a g o d 

w h o m the act o f f e n d s . B u t the i n d i s c r i m i n a t e c h a r a c t e r of the 

p u n i s h m e n t still s u r v i v e s ; not o n l y the m u t i l a t o r of the Heraiae, 

b u t all t h e A t h e n i a n s - n o t only t h e v i o l a t o r of the rites of the 

Bona dca, but all the R o m a n s - a r e l iable t o the curse e n g e n -

d e r e d ; a n d so all t h r o u g h a n c i e n t h i s t o r y . T h e s t rength ot the 

c o r p o r a t e a n x i e t y so created is k n o w n t o e v e r y o n e . N o t o n l y 

w a s it g r e a t e r than a n y a n x i e t y a b o u t p e r s o n a l p r o p e r t y , but it 

w a s i m m e a s u r a b l y greater . N a t u r a l l y , e v e n reasonably w e m a y 

say it w a s greater . T h e d r e a d of t h e p o w e r s of nature , or of the 

b e i n g s w h o ru le t h o s e p o w e r s , is p r o p e r l y , u p o n g r o u n d s of rea-

son, a s m u c h greater t h a n a n y o t h e r dread as t h e m i g h t of the 

p o w e r s of nature is super ior t o t h a t of a n y other p o w e r s If a 

tr ibe or a nat ion h a v e , b y a c o n t a g i o u s f a n c y , c o m e to be l ieve 

that t h e d o i n g of a n y o n e t h i n g b y a n y n u m b e r wil l b e u n -

l u c k y " that is, wil l b r i n g a n intense a n d vast l iability on t h e m all , 

then that tr ibe a n d that n a t i o n wi l l p r e v e n t the d o i n g of that 

t h i n g m o r e t h a n a n y t h i n g else. T h e y wi l l deal w i t h the m o s t 

cher ished chief w h o e v e n b y c h a n c e should d o it, as in a s imilar 

case the sai lors dealt w i t h J o n a h . . . , 

I d o not of c o u r s e m e a n that this s t r a n g e c o n d i t i o n of m i n d 

as it s e e m s to u s w a s t h e sole s o u r c e of early c u s t o m s . O n the 

c o n t r a r y , m a n m i g h t b e descr ibed as a c u s t o m - m a k i n g a n i m a l 

w i t h m o r e just ice t h a n b y m a n y of t h e short descript ions I n 

w h a t e v e r w a y a m a n has done a n y t h i n g o n c e , h e h a s a t e n d e n c y 

t o d o it a g a i n : if he h a s d o n e it several t imes h e has a g r e a t 

t e n d e n c y so t o d o it, a n d w h a t is m o r e , he h a s a g r e a t t e n d e n c y 

t o m a k e o t h e r s d o it a lso . H e t ransmits his f o r m e d c u s t o m s to 

his chi ldren b y e x a m p l e a n d b y t e a c h i n g . T h i s is true n o w of 

h u m a n n a t u r e , a n d wi l l a l w a y s b e t rue , n o d o u b t . B u t w h a t is 

pecul iar in ear ly societies is that o v e r m o s t of these c u s t o m s 
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there g r o w s s o o n e r o r l a t e r a semi-supernatura l sanct ion T h e 

w h o l e c o m m u n i t y is p o s s e s s e d wi th the idea that if the pr imal 

u s a g e s of the t r i b e b e b r o k e n , h a r m u n s p e a k a b l e wil l happen in 

w a y s y o u c a n n o t t h i n k o f , a n d f r o m s o u r c e s y o u cannot i m a g i n e 

A s people n o w - a - d a y s b e l i e v e that " m u r d e r wi l l o u t , " a n d that 

g r e a t cr ime wi l l b r i n g e v e n a n earthly punishment , s o in early 

t imes people b e l i e v e d t h a t for a n y b r e a c h of sacred c u s t o m cer-

tain retr ibut ion w o u l d h a p p e n . T o this day m a n y semi-c iv i l ized 

races have g r e a t d i f f i c u l t y in r e g a r d i n g a n y a r r a n g e m e n t a s bind-

i n g a n d c o n c l u s i v e u n l e s s t h e y can a lso m a n a g e to l o o k at it as an 

inherited u s a g e . S i r H . M a i n e , in his last w o r k , g i v e s a most 

c u r i o u s case. T h e E n g l i s h G o v e r n m e n t in India has in m a n y 

cases m a d e n e w a n d g r e a t w o r k s of i rr igat ion, of w h i c h no an-

cient Indian G o v e r n m e n t e v e r t h o u g h t ; and it has g e n e r a l l y left 

it to the nat ive v i l l a g e c o m m u n i t y t o say w h a t share each m a n 

of the v i l lage s h o u l d h a v e in t h e w a t e r ; and the v i l lage author i -

ties h a v e a c c o r d i n g l y l a i d d o w n a series of m o s t m i n u t e rules 

a b o u t it. B u t t h e p e c u l i a r i t y is that in n o case d o these rules 

p u r p o r t to e m a n a t e f r o m t h e p e r s o n a l a u t h o r i t y of their a u t h o r 

o r authors , w h i c h r e s t s o n g r o u n d s of reason, not o n g r o u n d s 

of i n n o c e n c e a n d s a n c t i t y ; n o r d o t h e y a s s u m e to be dic-

tated b y a s e n s e of e q u i t y ; there is a l w a y s , I a m assured, a 

sort of fiction u n d e r w h i c h s o m e c u s t o m s as to the distr ibut ion 

of water are s u p p o s e d t o h a v e e m a n a t e d f r o m a remote ant iqui ty 

I , X l " " ^ ' i 0 ' U C h a r t i f i c i a l s u P P ' y h a d e v e r ^ e n so m u c h 

a t h o u g h t o f . " S o d i f f i c u l t d o e s this ancient r a c e - l i k e , p r o b a -

bly, in this respect s o m u c h of t h e ancient w o r l d - f i n d it to im-

a g i n e a rule w h i c h is o b l i g a t o r y , but not traditional. 

. r f , d y formation o f c u s t o m - m a k i n g g r o u p s in e a n y soci-

Z i Z u v l 71great,y helped by the easy div5sions of th*t 
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c o v e r e d b y the p r i m e v a l f o r e s t ; m e n h a d o n l y c o n q u e r e d , and as 

yet c o u l d only c o n q u e r , a f e w p l o t s a n d corners f r o m it. T h e s e 

n a r r o w spaces w e r e s o o n e x h a u s t e d , and if n u m b e r s g r e w s o m e 

of the n e w p e o p l e m u s t m o v e . A c c o r d i n g l y m i g r a t i o n s w e r e 

constant , and w e r e n e c e s s a r y . A n d these m i g r a t i o n s w e r e not 

t h A O S e ° f m o d e ™ t i m e s . T h e r e w a s n o s u c h fee l ing a s binds 

even A m e n c a n s w h o h a t e , o r speak as if they hated, t h e present 

political E n g l a n d n e v e r t h e l e s s t o " the old h o m e . " T h e r e w a s 

then n o o r g a n i z e d m e a n s o f c o m m u n i c a t i o n - n o pract ical c o m -

municat ion , w e m a y say, b e t w e e n parted m e m b e r s of the s a m e 

g r o u p ; those w h o once went o u t f r o m the parent soc ie ty w e n t 

out f o r e v e r ; t h e y left n o a b i d i n g r e m e m b r a n c e , a n d t h e y k e p t 

no a b i d i n g r e g a r d . E v e n the l a n g u a g e of the p a r e n t tr ibe a n d 

of the descended tribe w o u l d di f fer in a generat ion or t w o . T h e r e 

b e i n g no writ ten l i terature a n d n o s p o k e n intercourse, the s p e e c h 

of both w o u l d v a r y ( the speech of such c o m m u n i t i e s is a l w a y s 

v a r y i n g ) , a n d w o u l d v a r y in di f ferent d irect ions . O n e set of 

causes, events , and associat ions w o u l d act on o n e , and another 

set o n a n o t h e r ; sectional d i f ferences w o u l d soon arise, and, for 

s p e a k i n g p u r p o s e s , w h a t phi lo log is ts call a dialectical d i f f e r e n c e 

often a m o u n t s t o real and total d i f ference : no c o n n e c t e d inter-

c h a n g e of t h o u g h t is possible a n y l o n g e r . Separate g r o u p s s o o n 

" set up h o u s e ; " the ear ly societ ies b e g i n a n e w set of c u s t o m s , 

a c q u i r e and k e e p a distinct and special " l u c k . " 

If it w e r e not for this facility of n e w format ions , o n e g o o d o r 

bad c u s t o m w o u l d l o n g s ince h a v e " c o r r u p t e d " the w o r l d ; but 

even this w o u l d not h a v e been e n o u g h but for those cont inual 

wars , of w h i c h I h a v e s p o k e n at such l e n g t h in the essay o n 

" T h e U s e of C o n f l i c t , " that I need s a y n o t h i n g n o w . T h e s e are 

b y their incessant f ractures of old i m a g e s , and by their c o n s t a n t 

infusion of n e w e lements , the real r e g e n e r a t o r s of soc iety . A n d 

w h a t e v e r be the truth or fa lsehood of the g e n e r a l disl ike t o m i x e d 

and hal f-bred races, n o such suspic ion w a s p r o b a b l y appl icable 

to the early m i x t u r e s of pr imit ive society . S u p p o s i n g , a s is 

l ike ly , each g r e a t a b o r i g i n a l race to h a v e had its o w n quarter of 

the wor ld (a quarter , as it w o u l d s e e m , c o r r e s p o n d i n g t o the 

special quarters in w h i c h plants and animals are d iv ided) , then 

the i m m e n s e m a j o r i t y of the m i x t u r e s w o u l d be b e t w e e n m e n of 

di f ferent tribes but of the s a m e s t o c k , and this n o o n e w o u l d 

o b j e c t to , but e v e r y o n e w o u l d praise. 

I n g e n e r a l , too , the c o n q u e r o r s w o u l d be better than the c o n -

quered ( m o s t merits in early society are m o r e o r less mil i tary 

merits) , but t h e y w o u l d not be v e r y m u c h better , for the lowest 

steps in the ladder of c iv i l izat ion are v e r y steep, and the ef fort 

to m o u n t them is s low a n d tedious. A n d this is p r o b a b l y the 

better if they are t o p r o d u c e a g o o d and q u i c k ef fect in c i v i l i z i n g 

those t h e y h a v e c o n q u e r e d . T h e e x p e r i e n c e of the E n g l i s h in 

India s h o w s — i f it s h o w s a n y t h i n g — t h a t a h i g h l y c ivi l ized race 

m a y fail in p r o d u c i n g a rapidly exce l lent ef fect o n a less c ivi l ized 



race, because it is too g o o d a n d t o o d i f f e r e n t . T h e t w o are not 

en rapport t o g e t h e r ; the m e r i t s of t h e o n e are not the merits 

prized b y the o t h e r ; the m a n n e r - l a n g u a g e of the one is not the 

m a n n e r - l a n g u a g e of the o t h e r . T h e h i g h e r b e i n g is not a n d 

cannot be a m o d e l for t h e l o w e r ; h e c o u l d not m o u l d himself 

o n it if he w o u l d , a n d w o u l d not if he c o u l d . C o n s e q u e n t l y , the 

t w o races h a v e l o n g l ived t o g e t h e r , " n e a r a n d y e t far o f f , " daily 

s e e i n g one a n o t h e r a n d d a i l y i n t e r c h a n g i n g superf ic ia l t h o u g h t s , 

b u t in the d e p t h s of their m i n d s e p a r a t e d b y a w h o l e era of civili-

zat ion, and so a f f e c t i n g o n e a n o t h e r o n l y a little in c o m p a r i s o n 

with w h a t m i g h t h a v e b e e n h o p e d . B u t in ear ly societies there 

w e r e n o such g r e a t d i f f e r e n c e s , a n d t h e rather super ior c o n q u e r o r 

must have eas i ly i m p r o v e d the r a t h e r infer ior c o n q u e r e d . 

I t is in the inter ior of t h e s e c u s t o m a r y g r o u p s that national 

characters are f o r m e d . A s I w r o t e a w h o l e essay o n the m a n -

ner of this b e f o r e , I c a n n o t s p e a k of it n o w . B y p r o s c r i b i n g non-

c o n f o r m i s t m e m b e r s for g e n e r a t i o n s , a n d c h e r i s h i n g and reward-

i n g c o n f o r m i s t m e m b e r s , n o n c o n f o r m i s t s b e c o m e fewer and 

f e w e r , and c o n f o r m i s t s m o r e and m o r e . M o s t m e n most ly imi-

tate w h a t t h e y see, a n d c a t c h the tone of w h a t t h e y hear, and so 

a settled t y p e — a persistent c h a r a c t e r — i s f o r m e d . N o r is the 

process w h o l l y m e n t a l . I c a n n o t a g r e e , t h o u g h the greatest au-

thorit ies say it, that n o " u n c o n s c i o u s select ion " has been at 

w o r k at the b r e e d of m a n . If nei ther that n o r c o n s c i o u s selec-

tion has been at w o r k , h o w did there c o m e to b e these breeds, and 

s u c h there are in the g r e a t e s t n u m b e r s , t h o u g h w e call them 

nat ions? In soc ie t ies t y r a n n i c a l l y c u s t o m a r y , u n c o n g e n i a l minds 

b e c o m e first c o w e d , then m e l a n c h o l y , t h e n o u t of health, and at 

last die. A S h e l l e y in N e w E n g l a n d could hardly have l ived, 

a n d a race of S h e l l e y s w o u l d h a v e b e e n impossible . M r . Gal ton 

wishes that b r e e d s of m e n s h o u l d be created b y m a t c h i n g m e n 

with m a r k e d c h a r a c t e r i s t i c s wi th w o m e n of l i k e characterist ics. 

B u t surely this is w h a t n a t u r e h a s b e e n d o i n g t ime o u t of mind, 

and m o s t in t h e rudest n a t i o n s a n d hardest t imes. N a t u r e dis-

heartened in e a c h g e n e r a t i o n the il l-fitted m e m b e r s of each cus-

t o m a r y g r o u p , s o depr ived t h e m of the ir full v i g o r , or , if they 

w e r e w e a k l y , k i l l e d t h e m . T h e S p a r t a n character w a s formed be-

cause none b u t p e o p l e w i t h a S p a r t a n m a k e of m i n d could endure 

a Spartan e x i s t e n c e . T h e e a r l y R o m a n character w a s so f o r m e d 

too. P e r h a p s al l very m a r k e d nat ional characters can be traced 

back to a t i m e of r ig id a n d p e r v a d i n g discipline. I n m o d e r n 

times, w h e n s o c i e t y is m o r e tolerant, new nat ional c h a r a c t e r s are 

neither so s t r o n g , s o feature ly , nor so u n i f o r m . 

In this m a n n e r soc ie ty w a s o c c u p i e d in pre-historic t i m e s , — 

it is consistent w i t h a n d e x p l i c a b l e b y o u r g e n e r a l pr inciple as t o 

savages , that s o c i e t y should for a g e s have b e e n so o c c u p i e d , 

strange as that c o n c l u s i o n is, a n d incredible as it w o u l d be , if w e 

had not b e e n t a u g h t b y e x p e r i e n c e to bel ieve s t r a n g e th ings . 

S e c o n d l y , th is pr inciple a n d this concept ion of pre-histor ic 

times expla in t o u s the m e a n i n g and the o r i g i n of t h e oldest a n d 

strangest of s o c i a l a n o m a l i e s — a n a n o m a l y w h i c h is a m o n g t h e 

first t h i n g s h i s t o r y tel ls u s — t h e ex is tence of caste nations. N o t h -

i n g is at first s i g h t s t r a n g e r than the aspect of those c o m m u n i -

ties w h e r e s e v e r a l nat ions seem t o be b o u n d u p t o g e t h e r — 

w h e r e each is g o v e r n e d b y its o w n rule of law, w h e r e n o o n e 

pays a n y d e f e r e n c e t o the rule of law of a n y of the others . B u t 

if our principles b e true, these are j u s t the nat ions m o s t l ike ly t o 

last, w h i c h w o u l d h a v e a special a d v a n t a g e in ear ly t imes, a n d 

would p r o b a b l y n o t o n l y mainta in themselves , b u t c o n q u e r a n d 

kill out o thers also. T h e characterist ic necessi ty of early society 

as we have seen, is strict u s a g e a n d b i n d i n g c o e r c i v e c u s t o m . B u t 

the o b v i o u s result a n d inevitable evil of that is m o n o t o n y in 

society; no o n e c a n be m u c h di f ferent f r o m his fe l lows, o r can 

cult ivate his d i f f e r e n c e . 

S u c h societ ies are necessar i ly w e a k f r o m the w a n t of var iety 

in their e lements . B u t a caste nat ion is v a r i o u s and c o m p o s i t e ; 

and has in a m o d e suited to ear ly societ ies the constant c o - o p e r a -

tion of contrasted persons , w h i c h in a later a g e is o n e of the 

greatest t r i u m p h s of c ivi l izat ion. I n a pr imit ive a g e the divis ion 

between the w a r r i o r caste a n d t h e priestly caste is especia l ly 

a d v a n t a g e o u s . L i t t l e p o p u l a r and little d e s e r v i n g t o be p o p u l a r 

n o w - a - d a y s as a r e pr iest ly hierarchies , m o s t p r o b a b l y the be-

g i n n i n g s of sc ience w e r e m a d e in such , and w e r e for a g e s trans-

mitted in s u c h . A n intel lectual c lass w a s in that a g e o n l y poss i -

ble w h e n it w a s protected b y a not ion that w h o e v e r hurt t h e m 

would certainly be punished b y heaven. I n this c lass apart dis-

coveries w e r e s l o w l y m a d e and s o m e b e g i n n i n g of menta l dis-

cipline w a s s l o w l y m a t u r e d . B u t s u c h a c o m m u n i t y is neces-

sarily u n w a r l i k e , and the superstit ion w h i c h protec ts priests 

from h o m e m u r d e r wil l not aid them in conf l ic t w i t h the for-



eigner. F e w n a t i o n s m i n d k i l l i n g their enemies ' priests , and 

m a n y priest ly c i v i l i z a t i o n s h a v e per ished w i t h o u t record b e f o r e 

they wel l b e g a n . B u t s u c h a c iv i l izat ion wil l not perish if a 

w a r r i o r caste is t a c k e d o n to it and is b o u n d t o defend it. O n the 

c o n t r a r y , s u c h a c iv i l i za t ion will be s i n g u l a r l y l ikely to live. T h e 

h e a d of the s a g e wi l l he lp the a r m of t h e soldier . 

T h a t a n a t i o n d i v i d e d into castes m u s t be a m o s t dif f icult t h i n g 

t o f o u n d is p l a i n . P r o b a b l y it c o u l d o n l y b e g i n in a c o u n t r y sev-

eral t i m e s c o n q u e r e d , a n d w h e r e t h e b o u n d a r i e s of e a c h caste 

r u d e l y c o i n c i d e d w i t h t h e b o u n d a r i e s of certa in sets of v i c t o r s 

a n d v a n q u i s h e d . B u t , a s w e n o w see, w h e n f o u n d e d it is a l ike ly 

n a t i o n to last. A p a r t i - c o l o r e d c o m m u n i t y of m a n y t r i b e s a n d 

m a n y u s a g e s i s m o r e l i k e l y t o g e t o n , a n d he lp itself , than a 

n a t i o n of a s i n g l e l i n e a g e a n d o n e m o n o t o n o u s rule . I s a y " at~ 

f i rs t , " b e c a u s e I a p p r e h e n d that in this c a s e , as in s o m a n y 

o t h e r s in t h e p u z z l i n g h i s t o r y of p r o g r e s s , the v e r y inst i tut ions 

w h i c h m o s t a i d a t s tep n u m b e r o n e are p r e c i s e l y t h o s e w h i c h 

m o s t i m p e d e a t s t e p n u m b e r t w o . T h e w h o l e of a cas te nat ion 

is m o r e v a r i o u s t h a n t h e w h o l e of a n o n - c a s t e nat ion, b u t each 

cas te itself is m o r e m o n o t o n o u s than a n y t h i n g is, o r c a n be , 

in a n o n - c a s t e n a t i o n . G r a d u a l l y a habit of ac t ion a n d t y p e of 

m i n d f o r c e s i tse l f o n e a c h caste , a n d it is l itt le l ikely t o be rid 

of it, for all w h o e n t e r it are t a u g h t in o n e w a y a n d trained 

t o t h e s a m e e m p l o y m e n t . S e v e r a l n o n - c a s t e n a t i o n s h a v e still 

c o n t i n u e d t o p r o g r e s s . B u t all caste n a t i o n s h a v e s t o p p e d 

e a r l y , t h o u g h s o m e h a v e lasted l o n g . E a c h c o l o r in t h e s i n g u -

lar c o m p o s i t e o f t h e s e tesse lated soc ie t ies h a s a n indel ib le a n d 

invar iab le s h a d e . 

T h i r d l y , w e s e e w h y s o f e w nat ions h a v e m a d e rapid a d v a n c e , 

and h o w m a n y h a v e b e c o m e stat ionary. I t is in t h e process of 

b e c o m i n g a n a t i o n , a n d in o r d e r to b e c o m e such , that they sub-

j e c t e d t h e m s e l v e s t o the inf luence w h i c h has m a d e t h e m station-

ary . T h e y c o u l d n o t b e c o m e a real nat ion w i t h o u t b i n d i n g t h e m -

se lves b y a f i x e d l a w and u s a g e , a n d it is the fixity of that law 

a n d u s a g e w h i c h h a s k e p t them a s t h e y w e r e ever s ince. I wrote 

a w h o l e e s s a y o n th is before , s o I need say n o t h i n g n o w ; and I 

o n l y n a m e it b e c a u s e it is o n e of the m o s t important c o n s e -

q u e n c e s of t h i s v i e w of soc iety , if not indeed the most i m p o r t a n t . 

A g a i n , w e c a n t h u s expla in o n e of the m o s t c u r i o u s facts of 

the present w o r l d . " M a n n e r , " s a y s a s h r e w d observer , w h o has 

seen m u c h of e x i s t i n g life, " m a n n e r g e t s r e g u l a r l y w o r s e as y o u 

g o f r o m the E a s t t o t h e W e s t ; it is best in A s i a , not so g o o d in 

E u r o p e , and a l t o g e t h e r bad in the western states of A m e r i c a . " 

A n d the reason is t h i s — a n i m p o s i n g m a n n e r is a d igni f ied u s a g e , 

w h i c h tends t o preserve itself a n d also all other e x i s t i n g u s a g e s 

a l o n g wi th itself. I t tends t o i n d u c e the o b e d i e n c e of m a n k i n d . 

O n e of the c leverest novel is ts of the present day h a s a c u r i o u s dis-

sertation t o settle w h y o n t h e hunt ing- f ie ld , a n d in all co l lec t ions 

of men, s o m e m e n " s n u b a n d s o m e m e n g e t s n u b b e d ; " and w h y 

society r e c o g n i z e s in each case the a s c e n d a n c y or the subordina-

tion as if it w a s r i g h t . " I t is not at a l l , " M r . T r o l l o p e ful ly e x -

plains, " rare abi l i ty w h i c h g a i n s the s u p r e m a c y ; v e r y o f ten t h e 

ill-treated m a n is qui te a s c l e v e r as the m a n w h o il l-treats h im. 

N o r does it abso lute ly d e p e n d on w e a l t h ; for , t h o u g h g r e a t 

wealth is a l m o s t a l w a y s a protect ion f r o m social i g n o m i n y , a n d 

wil l a l w a y s insure a pass ive respect , it wi l l not in a m i s c e l l a n e o u s 

g r o u p of m e n of itself g a i n an act ive p o w e r to s n u b others. 

S c h o o l b o y s , in the s a m e w a y , " the novel is t adds, " let s o m e b o y s 

have d o m i n i o n , a n d m a k e o t h e r b o y s s l a v e s . " A n d he decides, 

n o d o u b t t r u l y , that in each case " s o m e t h i n g in the m a n n e r or 

g a i t " of the s u p r e m e b o y or m a n h a s m u c h t o do wi th it. O n 

this a c c o u n t in ear ly society a digni f ied m a n n e r is of essential 

i m p o r t a n c e ; it is, then, not o n l y an a u x i l i a r y m o d e of a c q u i r i n g 

respect , but a principal m o d e . T h e c o m p e t i n g institutions w h i c h 

have n o w m u c h superseded it, had not then b e g u n . A n c i e n t in-

stitutions o r venerated l a w s did not then e x i s t ; and the habitual 

a s c e n d a n c y of g r a v e m a n n e r w a s a p r i m a r y force in w i n n i n g and 

c a l m i n g m a n k i n d . T o this d a y it is rare t o find a s a v a g e chief 

wi thout i t ; a n d a l m o s t a l w a y s t h e y g r e a t l y e x c e l in it. O n l y 

last y e a r a red I n d i a n chief c a m e f r o m the prairies t o see P r e s i -

dent G r a n t , a n d e v e r y b o d y dec lared that he h a d the best m a n -

ners in W a s h i n g t o n . T h e secretaries a n d heads of d e p a r t m e n t s 

seemed v u l g a r to h i m ; t h o u g h , of c o u r s e , intrinsical ly they w e r e 

infinitely a b o v e h i m , for he w a s o n l y " a p l u n d e r i n g rasca l . " B u t 

an impress ive m a n n e r h a d b e e n a tradit ion in the societ ies in 

w h i c h he had l ived, b e c a u s e it w a s of g r e a t va lue in those socie-

t ies ; and it is not a tradit ion in A m e r i c a , for n o w h e r e is it less 

t h o u g h t of , or of less use , than in a r o u g h E n g l i s h c o l o n y ; the 

essentials of c iv i l izat ion there depend on far di f ferent inf luences. 

A n d m a n n e r , b e i n g so useful and so' i m p o r t a n t , u s a g e s and 

c u s t o m s g r o w u p to d e v e l o p it. A s i a t i c society is full of s u c h 

th ings , if it should not rather be said t o be c o m p o s e d of t h e m . 



" F r o m t h e spir i t and decis ion of a publ ic e n v o y u p o n cere-

m o n i e s a n d f o r m s , " says S i r J o h n M a l c o l m , " the P e r s i a n s very 

g e n e r a l l y f o r m their opinion of the character of the c o u n t r y he 

r e p r e s e n t s . T h i s fact I had read in b o o k s , and all I saw con-

v i n c e d m e of i t s truth. F o r t u n a t e l y the E l c h e e had resided at 

s o m e of t h e p r i n c i p a l c o u r t s of India , w h o s e u s a g e s are v e r y 

s imi lar . H e w a s , therefore, deeply versed in that important 

sc ience d e n o m i n a t e d ' K a i d a - e - n i s h e s t - o o - b e r k h a s t ' ( o r the art 

o f s i t t i n g a n d rising), in w h i c h is inc luded a k n o w l e d g e of the 

f o r m s a n d m a n n e r s of g o o d soc iety , a n d part icular ly those of 

A s i a t i c k i n g s a n d their courts . 

" H e w a s q u i t e a w a r e , o n his first arr ival in P e r s i a , of t h e con-

s e q u e n c e of e v e r y step he t o o k on s u c h del icate po ints ; he was, 

t h e r e f o r e , a n x i o u s t o f ight all his batt les r e g a r d i n g c e r e m o n i e s 

b e f o r e h e c a m e n e a r the foots tool of r o y a l t y . W e w e r e conse-

q u e n t l y p l a g u e d , f r o m the m o m e n t w e landed at A m b u s h e h e r , 

till w e r e a c h e d S h i r a z , w i t h da i ly , a l m o s t h o u r l y , dr i l l ing , that 

w e m i g h t b e p e r f e c t in o u r d e m e a n o r at all p l a c e s , a n d u n d e r all 

c i r c u m s t a n c e s . W e w e r e carefu l ly instructed w h e r e to ride in a 

p r o c e s s i o n , w h e r e t o stand o r sit w i t h i n d o o r s , w h e n t o rise f r o m 

our seats , h o w f a r to a d v a n c e t o m e e t a v is i tor , and t o w h a t part 

of t h e t e n t o r h o u s e w e w e r e to fo l low h i m w h e n he departed, if 

he w a s of s u f f i c i e n t rank t o m a k e us stir a step. 

" T h e r e g u l a t i o n s of o u r r i s ings a n d s t a n d i n g s , a n d m o v i n g s 

a n d r e s e a t i n g s , w e r e , h o w e v e r , of c o m p a r a t i v e l y less i m p o r t a n c e 

t h a n t h e t i m e a n d m a n n e r of s m o k i n g o u r K e l l i a n s a n d t a k i n g 

o u r c o f f e e . I t is quite a s t o n i s h i n g h o w m u c h depends u p o n 

c o f f e e a n d t o b a c c o in Persia. M e n are grat i f ied or o f f e n d e d , ac-

c o r d i n g t o t h e m o d e in w h i c h these favori te r e f r e s h m e n t s are 

o f f e r e d . Y o u w e l c o m e a v is i tor , or send h i m o f f , b y t h e w a y in 

w h i c h y o u ca l l f o r a pipe o r a c u p of c o f f e e . T h e n y o u m a r k , in 

t h e m o s t m i n u t e m a n n e r , e v e r y shade of a t tent ion and considera-

t ion, b y t h e m o d e in w h i c h he is treated. I f he be a b o v e y o u , 

y o u p r e s e n t t h e s e re freshments y o u r s e l f , a n d do not p a r t a k e till 

c o m m a n d e d ; if e q u a l , y o u e x c h a n g e pipes, and present h i m wi th 

c o f f e e , t a k i n g t h e n e x t c u p y o u r s e l f ; if a little b e l o w y o u , and 

y o u w i s h t o p a y h i m attention, y o u leave h i m t o s m o k e his o w n 

pipe, b u t t h e s e r v a n t g ives h i m , a c c o r d i n g to y o u r c o n d e s c e n d i n g 

nod, t h e first c u p of c o f f e e ; if m u c h inferior, y o u k e e p y o u r dis-

tance a n d m a i n t a i n y o u r r a n k , b y t a k i n g the first c u p of c o f f e e 

yourself , a n d t h e n d irect ing the servant , b y a w a v e of the h a n d , 

to help the g u e s t . 

" W h e n a v is i tor arr ives , the c o f f e e a n d pipe are cal led for t o 

welcome h i m ; a s e c o n d call for these articles a n n o u n c e s that he 

may d e p a r t ; b u t this part of the c e r e m o n y varies a c c o r d i n g t o 

the relative r a n k o r int imacy of the parties. 

" T h e s e matters m a y appear l ight t o those wi th w h o m o b s e r v -

ances of this character are habits, not r u l e s ; but in this c o u n t r y 

they are of p r i m a r y considerat ion, a m a n ' s i m p o r t a n c e wi th h i m -

self and wi th others d e p e n d i n g on t h e m . " 

In ancient c u s t o m a r y societies the inf luence of m a n n e r , w h i c h 

is a p r i m a r y inf luence , has been settled into rules, so that it m a y 

aid established u s a g e s and not thwart t h e m — t h a t it m a y , a b o v e 

all, a u g m e n t t h e habi t of g o i n g b y c u s t o m , a n d not b r e a k a n d 

w e a k e n it. E v e r y aid, as we have seen, w a s w a n t e d to i m p o s e t h e 

y o k e of c u s t o m u p o n s u c h societ ies; and i m p r e s s i n g the p o w e r 

of manner t o serve t h e m w a s one of t h e greates t aids. 

A n d lastly, w e n o w understand w h y o r d e r a n d civi l ization are 

so unstable e v e n in p r o g r e s s i v e c o m m u n i t i e s . W e see f r e q u e n t l y 

in states w h a t p h y s i o l o g i s t s call " A t a v i s m " — t h e return, in part , 

to the unstable nature of their b a r b a r o u s ancestors . S u c h scenes 

of cruel ty a n d h o r r o r as h a p p e n e d in the g r e a t F r e n c h R e v o l u -

tion, and a s h a p p e n , m o r e or less, in e v e r y g r e a t riot, have 

a l w a y s b e e n said t o b r i n g o u t a secret and suppressed side of h u -

m a n n a t u r e ; a n d w e n o w see that they w e r e the o u t b r e a k of in-

herited pass ions l o n g repressed by fixed c u s t o m , but s t a r t i n g into 

life as soon as that repression w a s catastrophical ly r e m o v e d , a n d 

w h e n s u d d e n c h o i c e w a s g i v e n . T h e irritabil ity of m a n k i n d , too, 

is o n l y part of their imperfect , t ransi tory c iv i l izat ion a n d of their 

or ig inal s a v a g e nature. T h e y could not look steadily t o a g i v e n 

end for an h o u r in their pre-historic s tate ; a n d e v e n n o w , w h e n 

exci ted o r w h e n s u d d e n l y and w h o l l y t h r o w n o u t of their o l d 

g r o o v e s , t h e y c a n s c a r c e l y d o so. E v e n s o m e v e r y h i g h races , 

as the F r e n c h a n d the Ir ish, seem in troubled t imes hardly to be 

stable at all , b u t t o b e carried e v e r y w h e r e a s the pass ions of t h e 

m o m e n t a n d t h e ideas generated at the h o u r m a y determine. 

B u t , t h o r o u g h l y t o deal wi th such p h e n o m e n a as these, w e m u s t 

e x a m i n e the m o d e in w h i c h nat ional c h a r a c t e r s c a n be e m a n c i -

pated f r o m the rule of c u s t o m , a n d c a n be p r e p a r e d for t h e u s e 

of choice . 



C H A P T E R V 

T H E A G E O F D I S C U S S I O N 

P a r t I 

TH E g r e a t e s t l i v i n g contrast is b e t w e e n t h e o l d E a s t e r n 

a n d c u s t o m a r y c iv i l izat ions a n d t h e n e w W e s t e r n a n d 

c h a n g e a b l e c iv i l izat ions. A y e a r o r t w o a g o a n in-

q u i r y w a s m a d e of o u r m o s t i n t e l l i g e n t o f f i c e r s in t h e E a s t , 

n o t as t o w h e t h e r t h e E n g l i s h G o v e r n m e n t w e r e real ly d o i n g 

g o o d in t h e E a s t , b u t a s t o w h e t h e r t h e n a t i v e s of I n d i a t h e m -

selves t h o u g h t w e w e r e d o i n g g o o d ; t o w h i c h , in a m a j o r i t y 

of cases , t h e o f f i c e r s w h o w e r e t h e best a u t h o r i t y , a n s w e r e d 

t h u s : " N o d o u b t y o u a r e g i v i n g t h e I n d i a n s m a n y g r e a t b e n e -

fits: y o u g i v e t h e m c o n t i n u e d p e a c e , f ree trade, the r i g h t t o 

l ive as t h e y l ike , s u b j e c t t o the l a w s ; in t h e s e p o i n t s a n d o t h e r s 

t h e y a r e far bet ter o f f t h a n t h e y e v e r w e r e ; b u t still t h e y c a n n o t 

m a k e y o u o u t . W h a t p u z z l e s t h e m is y o u r c o n s t a n t disposi-

t ion t o c h a n g e , o r a s y o u call it, i m p r o v e m e n t . T h e i r o w n life 

in e v e r y detai l b e i n g r e g u l a t e d b y a n c i e n t u s a g e , t h e y c a n n o t 

c o m p r e h e n d a p o l i c y w h i c h is a l w a y s b r i n g i n g s o m e t h i n g n e w ; 

t h e y d o n o t a bit b e l i e v e that the desire to m a k e t h e m c o m -

f o r t a b l e a n d h a p p y is t h e r o o t of i t ; t h e y be l ieve , on the c o n -

t r a r y , t h a t y o u are a i m i n g at s o m e t h i n g w h i c h t h e y d o n o t 

u n d e r s t a n d — t h a t y o u m e a n to ' t a k e a w a y the i r r e l i g i o n ; ' in 

a w o r d , t h a t t h e e n d a n d o b j e c t of all t h e s e c o n t i n u a l c h a n g e s is 

t o m a k e I n d i a n s n o t w h a t they a r e a n d w h a t t h e y l ike t o be , 

b u t s o m e t h i n g n e w a n d d i f ferent f r o m w h a t t h e y are , a n d w h a t 

t h e y w o u l d n o t l ike t o b e . " I n the E a s t , in a w o r d , w e are a t -

t e m p t i n g t o put n e w w i n e into old b o t t l e s — t o p o u r w h a t w e 

c a n of a c iv i l i zat ion w h o s e spirit is p r o g r e s s into t h e f o r m of 

a c iv i l i zat ion w h o s e spirit is fixity, a n d w h e t h e r w e shal l suc-

c e e d o r n o t is p e r h a p s t h e m o s t i n t e r e s t i n g q u e s t i o n in a n a g e 

a b o u n d i n g a l m o s t b e y o n d e x a m p l e in q u e s t i o n s of pol i t ica l 

interest . 
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H i s t o r i c a l inquir ies s h o w that the f e e l i n g of t h e H i n d o o s is 

t h e old f e e l i n g , a n d that t h e f e e l i n g of the E n g h s h m a n is a 

m o d e r n f e e l i n g . " O l d law r e s t s , " as S i r H e n r y M a i n e put it, 

« not o n c o n t r a c t b u t o n s t a t u s . " T h e life of anc ient c ivi l iza-

t ion, so far as l e g a l r e c o r d s g o , r u n s b a c k t o a t i m e w h e n e v e r y 

i m p o r t a n t p a r t i c u l a r of l i fe w a s sett led by a u s a g e w h i c h w a s 

social , pol i t ica l , a n d r e l i g i o u s , as w e should n o w say aU n 

o n e — - w h i c h t h o s e w h o o b e y e d it c o u l d not h a v e b e e n able to 

a n a l y z e , f o r t h o s e d is t inct ions h a d n o place in their m i n d a n d 

l a n g u a g e , b u t w h i c h t h e y felt t o b e a u s a g e of i m p e r i s h a b l e 

S a n d a b o v e all t h i n g s to b e k e p t u n c h a n g e d . I n f o r m e r 

p a p e r s I h a v e s h o w n , o r at least tr ied to s h o w , w h y these c u s -

t o m a r y c iv i l i za t ions w e r e t h e o n l y o n e s w h i c h suited a n ear ly 

s o c i e t y ; w h y , so to say , t h e y a l o n e c o u l d h a v e b e e n first; i n 

w h a t m a n n e r t h e y h a d in their v e r y s t ructure a dec is ive a -

v a n t a g e o v e r all c o m p e t i t o r s . B u t n o w c o m e s t h e f u r t h e r 

q u e s t i o n : If fixity is a n i n v a r i a b l e i n g r e d i e n t in earl ,^ c iv ihza-

t ions, h o w t h e n did a n y c iv i l i za t ion b e c o m e n n f i x e d P N o 

d o u b t m o s t c iv i l i za t ions s t u c k w h e r e t h e y first w e r ; n o d o u b t 

w e see n o w w h y s t a g n a t i o n is t h e ru le of t h e w o r i d a n d w h y 

p r o g r e s s is t h e v e r y rare e x c e p t i o n ; b u t w e d o not learn w h a t 

I is w h i c h h a s c a u s e d p r o g r e s s in these few cases , o r t h e a b -

s e n c e of w h a t it is w h i c h h a s denied it in all o thers . 

T o this q u e s t i o n h i s t o r y g i v e s a v e r y c lear a n d v e r y r e m a r k -

a b l e a n s w e r . I t is t h a t t h e c h a n g e f r o m t h e a g e of s tatus t o 

t h e a g e of c h o i c e w a s first m a d e in states w h e r e t h e g o v e r n m e n t 

w a s t o a g r e a t a n d a g r o w i n g e x t e n t a g o v e r n m e n t b y discus-

sion, a n d w h e r e t h e s u b j e c t s of t h a t d iscuss ion w e r e in s o m e 

d e g r e e a b s t r a c t , or , as w e s h o u l d s a y , mat ters of pr inc ip le . I 

w a s i n the smal l r e p u b l i c s of G r e e c e a n d I t a l y that the chain of 

c u s t o m w a s first b r o k e n . " L i b e r t y said, L e t there b e l i g h t 

and l i k e a sunr ise o n the sea, A t h e n s a r o s e , " s a y s S h e l l e y , and 

his h i s t o r i c a l p h i l o s o p h y is i n this case far m o r e c o r r e c t than 

is usual w i t h h i m . A free s t a t e - a state w i t h i b e r t y - m e a n s 

a state, cal l it r e p u b l i c o r cal l it m o n a r c h y , in w h i c h t h e s o v e r -

e i g n p o w e r is d i v i d e d b e t w e e n m a n y p e r s o n s , a n d in w h i c h 

there is a d i s c u s s i o n a m o n g t h o s e p e r s o n s . O f these the G r e e k 

r e p u b l i c s w e r e t h e first in h i s t o r y , if not in t ime, a n d A t h e n s 

w a s t h e g r e a t e s t of t h o s e republ ics . 

A f t e r t h e e v e n t it is e a s y t o see w h y the t e a c h i n g of h i s t o r y 
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s h o u l d be t h i s a n d n o t h i n g else. I t is e a s y t o see w h y the c o m -

m o n d i s c u s s i o n of c o m m o n act ions o r c o m m o n interests 

s h o u l d b e c o m e t h e r o o t of c h a n g e a n d p r o g r e s s . I n ear ly 

s o c i e t y , o r i g i n a l i t y in l ife w a s f o r b i d d e n a n d repressed b y the 

fixed rule of life. I t m a y not h a v e b e e n q u i t e s o m u c h so 

i n a n c i e n t G r e e c e a s in s o m e o t h e r p a r t s of the w o r l d . B u t 

i t w a s v e r y m u c h s o e v e n there . A s a recent w r i t e r has wel l 

s a i d , " L a w t h e n presented itself t o m e n ' s m i n d s as s o m e t h i n g 

v e n e r a b l e a n d u n c h a n g e a b l e , as old as the c i t y ; it had b e e n de-

l i v e r e d b y t h e f o u n d e r h imsel f , w h e n h e laid the wal l s of the 

c i t y , a n d k i n d l e d its sacred fire." A n o r d i n a r y m a n w h o 

w i s h e d t o s t r i k e o u t a n e w path , t o b e g i n a n e w a n d i m p o r t a n t 

p r a c t i c e b y h i m s e l f , w o u l d have b e e n p e r e m p t o r i l y required 

t o a b a n d o n h i s n o v e l t i e s o n pain of d e a t h ; h e w a s d e v i a t i n g , 

h e w o u l d be t o l d , f r o m t h e o r d i n a n c e s i m p o s e d b y the g o d s o n 

h i s n a t i o n , a n d h e m u s t not do s o t o p lease himsel f . O n the 

c o n t r a r y , o t h e r s w e r e d e e p l y interested in h i s a c t i o n s . If he 

d i s o b e y e d , t h e g o d s m i g h t infl ict g r i e v o u s h a r m o n all the p e o -

p l e a s w e l l a s h i m . E a c h p a r t n e r in t h e m o s t anc ient k i n d of 

p a r t n e r s h i p s w a s s u p p o s e d t o have the p o w e r of a t t r a c t i n g the 

w r a t h of t h e d i v i n i t i e s o n t h e ent ire firm, u p o n the o t h e r part -

n e r s q u i t e as m u c h a s u p o n himself . T h e q u a k i n g b y s t a n d e r s 

i n a s u p e r s t i t i o u s a g e w o u l d soon have slain an isolated bold 

m a n in the b e g i n n i n g of his i n n o v a t i o n s . W h a t M a c a u l a y 

s o re l ied o n a s the incessant s o u r c e of p r o g r e s s — t h e desire 

o f m a n t o b e t t e r his c o n d i t i o n — w a s n o t t h e n permit ted t o 

w o r k ; m a n w a s r e q u i r e d t o l ive as his a n c e s t o r s had l ived. 

S t i l l f u r t h e r a w a y f r o m those t i m e s w e r e t h e " f ree t h o u g h t " 

a n d t h e " a d v a n c i n g s c i e n c e s " of w h i c h w e n o w h e a r so m u c h . 

T h e first a n d m o s t natura l s u b j e c t u p o n w h i c h h u m a n t h o u g h t 

c o n c e r n s itself is r e l i g i o n ; t h e first w i s h of the h a l f - e m a n c i -

p a t e d t h i n k e r is t o use his r e a s o n o n t h e g r e a t p r o b l e m s of 

h u m a n d e s t i n y — t o find o u t w h e n c e h e c a m e a n d w h i t h e r he 

g o e s , t o f o r m f o r himsel f t h e m o s t r e a s o n a b l e idea of G o d w h i c h 

h e c a n f o r m . B u t , as M r . G r o t e h a p p i l y s a i d — " T h i s is usua l lv 

w h a t a n c i e n t t i m e s w o u l d not let a m a n do. H i s gens o r his 

(f>paTpia r e q u i r e d h im t o be l ieve as t h e y b e l i e v e d . " T o l e r a t i o n 

is o f a l l i d e a s t h e m o s t m o d e r n , b e c a u s e t h e n o t i o n that t h e bad 

r e l i g i o n of A c a n n o t i m p a i r , here o r h e r e a f t e r , t h e w e l f a r e of 

B , i s , s t r a n g e t o s a y , a m o d e r n idea. A n d the h e l p o f " s c i e n c e , " 

at that s tage of t h o u g h t , is still m o r e n u g a t o r y . P h y s i c a l sci-

ence , as w e c o n c e i v e i t — t h a t is, the s y s t e m a t i c i n v e s t i g a t i o n 

of e x t e r n a l n a t u r e in d e t a i l — d i d not then e x i s t . A f e w iso-

lated o b s e r v a t i o n s o n s u r f a c e t h i n g s — a hal f -correct c a l e n d a r , 

secrets m a i n l y of pr iest ly i n v e n t i o n , a n d in priest ly c u s t o d y -

w e r e all that w a s t h e n i m a g i n e d ; the idea of u s i n g a sett led 

study of n a t u r e a s a bas is f o r t h e d i s c o v e r y of n e w i n s t r u m e n t s 

and n e w t h i n g s , did n o t t h e n ex is t . I t is i n d e e d a m o d e m idea, 

and is pecul iar t o a f e w E u r o p e a n countr ies e v e n yet . I n t h e 

m o s t intel lectual c i ty of the a n c i e n t w o r l d , in its m o s t intel-

lectual a g e , S o c r a t e s , its m o s t intel lectual inhabi tant , d i s c o u r -

a g e d the s tudy of p h y s i c s b e c a u s e t h e y e n g e n d e r e d u n c e r t a i n t y , 

and did not a u g m e n t h u m a n happiness . T h e k i n d of k n o w l -

e d g e w h i c h is m o s t c o n n e c t e d with h u m a n p r o g r e s s n o w w a s 

that least c o n n e c t e d w i t h it then. 

B u t a g o v e r n m e n t b y d iscuss ion , if it can be b o r n e , at o n c e 

b r e a k s d o w n t h e y o k e of fixed c u s t o m . T h e idea of t h e t w o is 

inconsistent. A s far as it g o e s , the m e r e p u t t i n g u p of a s u b -

ject t o d iscuss ion , wi th the o b j e c t of b e i n g g u i d e d b y that dis-

cuss ion, is a c l e a r a d m i s s i o n that t h a t s u b j e c t is in n o d e g r e e 

settled b y es tabl i shed rule, a n d that m e n a r e free t o c h o o s e 

in it. It is an a d m i s s i o n t o o that there is no sacred a u t h o r i t y 

— n o one t r a n s c e n d e n t a n d div inely a p p o i n t e d m a n w h o m in 

that matter t h e c o m m u n i t y is b o u n d to o b e y . A n d if a s ing le 

s u b j e c t or g r o u p of s u b j e c t s be o n c e a d m i t t e d t o d iscuss ion, 

ere l o n g the h a b i t of d iscuss ion c o m e s t o be establ ished, t h e 

sacred charm of use a n d w o n t t o be d isso lved. " D e m o c r a c y , " 

it has been said in m o d e r n t imes , " is l ike t h e g r a v e ; it t a k e s , 

but it does not g i v e . " T h e s a m e is t rue of " d i s c u s s i o n . " O n c e 

ef fectual ly s u b m i t a s u b j e c t t o that ordea l , a n d y o u c a n n e v e r 

wi thdraw it a g a i n ; y o u can n e v e r a g a i n c l o t h e it wi th m y s t e r y , 

o r fence it b y c o n s e c r a t i o n ; it r e m a i n s f o r e v e r o p e n t o free 

choice , and e x p o s e d t o p r o f a n e del iberat ion. 

T h e o n l y s u b j e c t s w h i c h can be first s u b m i t t e d , o r w h i c h till 

a v e r y late a g e of c iv i l i zat ion can be s u b m i t t e d t o d iscuss ion 

in the c o m m u n i t y , a r e the q u e s t i o n s i n v o l v i n g the v is ib le a n d 

press ing interests of the c o m m u n i t y ; t h e y are pol i t ical ques-

t ions of h igh a n d u r g e n t import . If a n a t i o n has in a n y c o n -

siderable d e g r e e g a i n e d t h e habit , a n d e x h i b i t e d t h e c a p a c i t y , 

t o discuss these q u e s t i o n s wi th f r e e d o m , a n d t o d e c i d e t h e m 



with d i s c r e t i o n , t o argue m u c h o n p o l i t i c s a n d not t o a r g u e 

r u i n o u s l y , a n e n o r m o u s a d v a n c e in o t h e r k i n d s of c iv i l izat ion 

m a y c o n f i d e n t l y b e predicted for it. A n d t h e r e a s o n is a plain 

d e d u c t i o n f r o m t h e principles w h i c h w e h a v e f o u n d t o g u i d e 

e a r l y c i v i l i z a t i o n . T h e first p r e - h i s t o r i c m e n w e r e pass ionate 

s a v a g e s , w i t h t h e greatest d i f f i cu l ty c o e r c e d into o r d e r a n d 

c o m p r e s s e d i n t o a state. F o r a g e s w e r e s p e n t in b e g i n n i n g that 

o r d e r a n d f o u n d i n g that s t a t e ; the o n l y suf f ic ient a n d e f fec tua l 

a g e n t in s o d o i n g w a s c o n s e c r a t e d c u s t o m ; b u t then that cus-

t o m g a t h e r e d o v e r e v e r y t h i n g , a r r e s t e d all o n w a r d p r o g r e s s , 

a n d s t a y e d t h e or ig ina l i ty of m a n k i n d . I f , t h e r e f o r e , a n a t i o n 

is able t o g a i n t h e benefit of c u s t o m w i t h o u t the evi l if a f ter 

a g e s of w a i t i n g it can have o r d e r a n d c h o i c e t o g e t h e r — a t o n c e 

the fatal c l o g is r e m o v e d , and the o r d i n a r y s p r i n g s of p r o g r e s s , 

as in a m o d e r n c o m m u n i t y w e c o n c e i v e t h e m , b e g i n the ir elas-

tic a c t i o n . 

D i s c u s s i o n , t o o , has incent ives t o p r o g r e s s p e c u l i a r t o itself. 

I t g i v e s a p r e m i u m to inte l l igence. T o set o u t t h e a r g u m e n t s 

r e q u i r e d t o d e t e r m i n e political a c t i o n w i t h s u c h f o r c e a n d e f fec t 

that t h e y r e a l l y s h o u l d determine it, is a h i g h a n d g r e a t e x e r -

t ion of inte l lect . O f course, all s u c h a r g u m e n t s are p r o d u c e d 

u n d e r c o n d i t i o n s ; the a r g u m e n t a b s t r a c t e d l y best is not n e c e s -

sari ly the w i n n i n g argument . P o l i t i c a l d i s c u s s i o n m u s t m o v e 

t h o s e w h o h a v e t o a c t ; it m u s t be f r a m e d in the ideas, a n d b e 

c o n s o n a n t w i t h t h e precedent, of its t ime, j u s t as it m u s t s p e a k 

its l a n g u a g e . B u t within t h e s e m a r k e d c o n d i t i o n s g o o d d i s c u s -

sion is b e t t e r t h a n b a d ; no p e o p l e can b e a r a g o v e r n m e n t of dis-

c u s s i o n for a d a y , which does not , w i t h i n t h e b o u n d a r i e s of its 

p r e j u d i c e s a n d i ts ideas, prefer g o o d r e a s o n i n g t o bad r e a s o n -

i n g , s o u n d a r g u m e n t to u n s o u n d . A p r i z e for a r g u m e n t a t i v e 

m i n d is g i v e n in free states, t o w h i c h n o o t h e r states h a v e 

a n y t h i n g t o c o m p a r e . 

T o l e r a n c e t o o is learned in d i s c u s s i o n , and, as h i s t o r y s h o w s , 

is o n l y so l e a r n e d . I n all c u s t o m a r y soc ie t ies b i g o t r y is the ru l -

i n g pr inc ip le . I n rude places t o this d a y a n y o n e w h o s a y s 

a n y t h i n g n e w is l o o k e d on wi th s u s p i c i o n , a n d is p e r s e c u t e d 

b y o p i n i o n if n o t in jured b y p e n a l t y . O n e of t h e g r e a t e s t p a i n s 

t o h u m a n n a t u r e is the pain of a n e w idea . I t is, as c o m m o n 

p e o p l e say , s o " u p s e t t i n g ; " it m a k e s y o u t h i n k that , a f t e r all. 

y o u r f a v o r i t e n o t i o n s may be w r o n g , y o u r f i rmest bel ie fs ¡11-

f o u n d e d ; it is certa in t h a t till n o w there w a s n o p l a c e a l lot ted 

in y o u r m i n d t o t h e n e w a n d s tar t l ing inhabi tant , a n d n o w 

that it h a s c o n q u e r e d an e n t r a n c e , y o u d o not at o n c e see w h i c h 

of y o u r o l d ideas it wi l l o r wil l not turn out , wi th w h i c h of t h e m 

it can b e r e c o n c i l e d , a n d w i t h w h i c h it is at essential e n m i t y . 

N a t u r a l l y , t h e r e f o r e , c o m m o n m e n hate a n e w idea , a n d are 

d isposed m o r e o r less t o i l l-treat t h e o r i g i n a l m a n w h o b r i n g s 

it. E v e n n a t i o n s w i t h l o n g h a b i t s of d iscuss ion are into lerant 

e n o u g h . I n E n g l a n d , w h e r e there is o n t h e w h o l e p r o b a b l y 

a freer d i s c u s s i o n of a g r e a t e r n u m b e r of s u b j e c t s than e v e r 

w a s b e f o r e in t h e w o r l d , w e k n o w h o w m u c h p o w e r b i g o t r y 

retains. B u t d iscuss ion , to be success fu l , requires to lerance . 

I t fails w h e r e v e r , as in a F r e n c h pol i t ical a s s e m b l y , a n y o n e 

w h o hears a n y t h i n g w h i c h h e dis l ikes tries t o h o w l it d o w n . 

If w e k n o w that a n a t i o n is c a p a b l e of e n d u r i n g c o n t i n u o u s 

d iscuss ion, w e k n o w that it is c a p a b l e of p r a c t i s i n g wi th 

e q u a n i m i t y c o n t i n u o u s to lerance. 

T h e p o w e r of a g o v e r n m e n t b y d iscuss ion as an i n s t r u m e n t 

of e levat ion p la inly d e p e n d s — o t h e r t h i n g s b e i n g e q u a l — o n t h e 

g r e a t n e s s o r l i tt leness of the t h i n g s t o be d iscussed. T h e r e 

are p e r i o d s w h e n g r e a t ideas a r e " in t h e a i r , " a n d w h e n , f r o m 

s o m e c a u s e o r o t h e r , e v e n c o m m o n p e r s o n s s e e m t o p a r t a k e of 

an u n u s u a l e l e v a t i o n . T h e a g e of E l i z a b e t h in E n g l a n d w a s 

c o n s p i c u o u s l y s u c h a t ime. T h e n e w idea of the R e f o r m a t i o n in 

religion, and the enlargement of the mcenia mundi by the dis-
c o v e r y of n e w a n d s i n g u l a r lands , t a k e n t o g e t h e r , g a v e a n im-

pulse t o t h o u g h t w h i c h few, if a n y , a g e s can equal . T h e dis-

cuss ion, t h o u g h not w h o l l y free, w a s y e t far f reer than in t h e 

a v e r a g e of a g e s a n d c o u n t r i e s . A c c o r d i n g l y , e v e r y pursui t 

s e e m e d t o start f o r w a r d . P o e t r y , s c i e n c e , a n d a r c h i t e c t u r e , 

d i f ferent as t h e y are, and r e m o v e d as t h e y all are at first s i g h t 

f r o m s u c h an i n f l u e n c e as d iscuss ion , w e r e s u d d e n l y started 

o n w a r d . M a c a u l a y w o u l d h a v e said y o u m i g h t r i g h t l y read 

the p o w e r of d i s c u s s i o n " in the p o e t r y of S h a k e s p e a r e , in the 

prose of B a c o n , in the or ie ls of L o n g l e a t , a n d t h e state ly p in-

nacles of B u r l e i g h . " T h i s is, in truth, b u t a n o t h e r case of t h e 

pr inciple of w h i c h I h a v e had o c c a s i o n t o s a y so m u c h as t o t h e 

character of a g e s a n d c o u n t r i e s . If a n y p a r t i c u l a r p o w e r is 

m u c h p r i z e d in a n a g e , t h o s e possessed of that p o w e r wi l l be 

i m i t a t e d ; t h o s e def ic ient in that p o w e r wi l l be despised. I n 



c o n s e q u e n c e a n u n u s u a l quantity of that p o w e r wil l b e d e v e l -

o p e d , a n d be c o n s p i c u o u s . Within certa in l imits v i g o r o u s and 

e l e v a t e d t h o u g h t w a s respected in E l i z a b e t h ' s t ime, a n d , there-

f o r e , v i g o r o u s a n d e levated thinkers w e r e m a n y ; a n d the effect 

w e n t f a r b e y o n d t h e c a u s e : It penetrated into p h y s i c a l sc ience, 

f o r w h i c h v e r y few m e n c a r e d ; and it b e g a n a r e f o r m in phi los-

o p h y t o w h i c h a l m o s t all were then o p p o s e d . I n a w o r d , the 

t e m p e r of t h e a g e e n c o u r a g e d or ig inal i ty , a n d in c o n s e q u e n c e 

o r i g i n a l m e n started into prominence, w e n t h i ther a n d thither 

w h e r e t h e y l i k e d , a r r i v e d at goals w h i c h t h e a g e n e v e r e x -

p e c t e d , a n d s o m a d e it e v e r memorable . 

I n th is m a n n e r all t h e great m o v e m e n t s of t h o u g h t in 

a n c i e n t a n d m o d e r n t i m e s have been n e a r l y c o n n e c t e d in t i m e 

w i t h g o v e r n m e n t b y discussion. A t h e n s , R o m e , t h e Ital ian 

r e p u b l i c s of t h e M i d d l e A g e s , the c o m m u n e s a n d s ta tes-gen-

e r a l o f feudal E u r o p e , h a v e all h a d a specia l a n d pecul iar 

q u i c k e n i n g i n f l u e n c e , w h i c h they o w e d t o the ir f r e e d o m , and 

w h i c h s tates w i t h o u t that freedom h a v e n e v e r c o m m u n i c a t e d . 

A n d i t has b e e n at t h e t i m e of great e p o c h s of t h o u g h t — a t the 

P e l o p o n n e s i a n w a r , at t h e fall of the R o m a n R e p u b l i c , at the 

R e f o r m a t i o n , at t h e F r e n c h R e v o l u t i o n — t h a t s u c h l iberty of 

s p e a k i n g a n d t h i n k i n g h a v e produced their ful l e f fec t . 

I t i s o n th is a c c o u n t that the d i s c u s s i o n s of s a v a g e tr ibes 

h a v e p r o d u c e d s o little e f fec t in e m a n c i p a t i n g t h o s e t r ibes f r o m 

t h e i r d e s p o t i c c u s t o m s . T h e o r a t o r y of t h e N o r t h A m e r i c a n 

I n d i a n — t h e first s a v a g e w h o s e pecul iar i t ies fixed t h e m s e l v e s 

in t h e p u b l i c i m a g i n a t i o n — h a s b e c o m e c e l e b r a t e d , a n d y e t the 

N o r t h A m e r i c a n I n d i a n s w e r e s c a r c e l y , if at all , bet ter o r a t o r s 

t h a n m a n y o t h e r s a v a g e s . A l m o s t all of t h e s a v a g e s w h o h a v e 

m e l t e d a w a y b e f o r e t h e E n g l i s h m a n w e r e better s p e a k e r s than 

h e i s . B u t t h e o r a t o r y of the s a v a g e s has led t o n o t h i n g , a n d 

w a s l i k e l y t o lead t o n o t h i n g . I t is a d i s c u s s i o n n o t of pr in-

c i p l e s . b u t of u n d e r t a k i n g s ; its topics a r e w h e t h e r e x p e d i t i o n 

A w i l l a n s w e r , a n d s h o u l d b e u n d e r t a k e n ; w h e t h e r e x p e d i -

t i o n B wi l l n o t a n s w e r , a n d s h o u l d not be u n d e r t a k e n ; w h e t h e r 

v i l l a g e A is the b e s t v i l l a g e t o p l u n d e r , o r w h e t h e r v i l l a g e B 

is a b e t t e r . S u c h d i s c u s s i o n s a u g m e n t t h e v i g o r of l a n g u a g e , 

e n c o u r a g e a d e b a t i n g fac i l i ty , a n d d e v e l o p t h o s e g i f t s of de-

m e a n o r and of g e s t u r e w h i c h e x c i t e the c o n f i d e n c e of t h e hear-

e r s . B u t t h e y do n o t e x c i t e t h e s p e c u l a t i v e intel lect , d o not 

lead m e n to a r g u e s p e c u l a t i v e doctr ines , o r to q u e s t i o n a n c i e n t 

pr inciples . T h e y , in s o m e mater ia l respects , i m p r o v e t h e s h e e p 

within t h e f o l d ; b u t t h e y d o not he lp t h e m o r incl ine t h e m t o 

leap o u t of the fold. 

T h e n e x t q u e s t i o n , t h e r e f o r e , is, W h y did d iscuss ions in s o m e 

cases r e l a t e t o prol i f ic ideas, a n d w h y did d iscuss ions in o t h e r 

cases re late o n l y t o isolated t r a n s a c t i o n s ? T h e reply w h i c h 

history s u g g e s t s is v e r y c lear a n d v e r y r e m a r k a b l e . S o m e 

races of m e n at o u r earl iest k n o w l e d g e of t h e m h a v e a l r e a d y 

acquired the b a s i s of a f ree const i tut ion ; t h e y h a v e a l r e a d y t h e 

r u d i m e n t s of a c o m p l e x p o l i t y — a m o n a r c h , a senate , a n d a 

genera l m e e t i n g of c i t izens. T h e G r e e k s w e r e o n e of t h o s e 

races, a n d it h a p p e n e d , as w a s natural , that there w a s in p r o c e s s 

of t i m e a s t r u g g l e , t h e earl iest that w e k n o w of , b e t w e e n t h e 

aristocratical p a r t y , o r i g i n a l l y r e p r e s e n t e d b y t h e S e n a t e , a n d 

the p o p u l a r p a r t y , r e p r e s e n t e d b y t h e " g e n e r a l m e e t i n g . " 

This is p l a i n l y a q u e s t i o n of pr inciple , a n d its b e i n g so has led 

to its h i s t o r y b e i n g w r i t t e n m o r e than t w o t h o u s a n d y e a r s a f t e r -

wards in a v e r y r e m a r k a b l e m a n n e r . S o m e s e v e n t y y e a r s a g o 

an E n g l i s h c o u n t r y g e n t l e m a n n a m e d M i t f o r d , w h o , l ike s o 

many of his a g e , h a d b e e n terri f ied into ar is tocrat ic o p i n i o n s b y 

the first F r e n c h R e v o l u t i o n , s u d d e n l y f o u n d t h a t t h e h i s t o r y of 

the P e l o p o n n e s i a n W a r w a s t h e r e f l e x of his o w n t ime. H e 

took u p his T h u c y d i d e s , a n d there he saw, as in a m i r r o r , t h e 

progress a n d the s t r u g g l e s of his a g e . I t required s o m e fresh-

ness of m i n d t o see t h i s ; at least, it h a d b e e n h i d d e n for m a n y 

centuries. A l l t h e m o d e m histor ies of G r e e c e b e f o r e M i t f o r d 

had but t h e v a g u e s t idea of i t ; a n d not b e i n g a m a n of s u p r e m e 

original i ty , h e w o u l d doubt less h a v e h a d v e r y l itt le idea of it 

either, e x c e p t that t h e a n a l o g y of w h a t he s a w h e l p e d h i m b y a 

telling o b j e c t - l e s s o n t o t h e u n d e r s t a n d i n g of w h a t he read. 

Just as in e v e r y c o u n t r y of E u r o p e in 1793 t h e r e w e r e t w o fac-

tions, o n e of t h e o l d - w o r l d a r i s t o c r a c y , a n d the o t h e r of t h e 

incoming d e m o c r a c y , just s o t h e r e w a s in e v e r y c i ty of a n c i e n t 

Greece, in t h e y e a r 400 B.C., o n e p a r t y of t h e m a n y and a n o t h e r 

of the few. T h i s M r . M i t f o r d p e r c e i v e d , a n d b e i n g a s t r o n g 

aristocrat, h e w r o t e a " h i s t o r y , " w h i c h is l itt le e x c e p t a p a r t y 

pamphlet, a n d w h i c h , it m u s t be said, is e v e n n o w r e a d a b l e o n 

that v e r y a c c o u n t . T h e v i g o r of pass ion w i t h w h i c h it w a s 

written p u t s l ife into t h e w o r d s , a n d retains t h e at tent ion of 




