146 De Re Criminali,

prava 335“%1';5 principfl_lis,quu }olan-
nesimputatus faerat de aliis QUETBOLEC,
[icidiis rumulruarié, 8 nequirer patra=
tis, de quibvs indultum confequrus fuc-
rat ; & {emel malus femper malUSPl’?_L"-"-"
mitur in codem genere mali, p}u_flbus

27 Barbofasviomat.i4 1.1, dequo dixi,r.de
regim cap.8.§.8.7 6.¢% Tesr, iz rgprﬁmt’f
dereg.jur.id 4.1 ficud, §.:m’f_m,ﬁ deaccu-

fat. L-non 05§ ifdrbdgh !?ﬁi;":;‘;'
it ffue pofiidetis,C.de probai. L. g A0~
i:&ir{ﬁz:{;x}nbmdump, Marfil. ¢ d. 1.1,
§. divns 1 m. §0. ff- adleg. szc_l.la'e ficar.
Carrer. in praét.d. tracl. de Jmmaa’. &raf-
[affino, §. homicidii antem Jpecies, nam.71.
Blanc. inpraét crine§. iis fic pramifiiss .
35 & [eqq- Malcard. deproi_u.ll.rlmrhgf.gj_
na1.Bajard ad clar.§. homicidium, .23,
Farin. 4. g.126. 2161 e
Sexta ex minis precedentibus Eﬂﬁl?-

28 gebat prafumptio animi deliberati,quia
qui minas explicar,animum nocendi ha-
ber, Alexander conf, 180, #.5. Tulchus
lit. M , conf-36.n.3 Farin,dg.126.8.204.
Giurb. d.conf97.0.2. Thoro d.tom.3 ver-
be homicidiem appenfatumr, wer[ Tertio ex
minis pm:m’mltéw,]\{afcard. d.concl.97.
#.14. & concl.98.7.9. ¢ feqq. Menoch. 4.
caf 361, aum, 39. qui extendunt ad eum,
qui non folet minas exequi , neque fi-
milia facere: cum autem Joannes folitus
fuiffee fimilia patrare; mulcd magisin
cum prafumptio animi deliberari urge-
bar.

19 Septima infurgebat prafumptio , ex
fuga cjufdem Joannis, ftarim arrepra,&
per bicnnium continuata, ufque dum
captus, & carceri m;gcip;itus fuir;fuga
enim arguit dolum , &\ comprobat de-
liberationem maleficii /. impuberibus, §.
preterea, & ibi Glofl. werb. fententia fua,
& §. item fi quis, [ de fufpect. tutor Farin,
4.48. 7.3 & d g.126. 7206, Caballus eaf?
188. .43. Giurba conf. 43, n25. ¢x no-
ftraribus Ant, Gomez in L76. Tanri n.1s.
& war. tom.3.c.03. #.10. Simancas de ca-
thel. inftit tit.65. n29. Vela de mod, pro-
ced.in deliét. cap.9.n.7. Bernard, Diaz re-
gnl.303. aum 4. Duehias regul. 390. Ce-
vallos 4.393. Bolafios in Cur. Philip. p.3.
§. tormento , ».8. Thomas Sanchez in
coafil, moral. lib. 6. cap. 3. dub, 15. num. 1.
Aillon. ad GomeRyd. ¢.13. m. 1L werb. fu-
gam etiam. .

30 Oéava & ultima prefumptio reful-
tans ex actis erar inimicitia contracta
inger Joannem , & occifum ratione ip-
fius feftivicatis , quam impedire mina.

tus erat , & quod hee ﬁmd:fat 3nfn‘:um
deliberarum occidendi,docuit B:u‘ru..'m
Ly infin.C.ad !rg.(nrm!. de ficars | uh!l.;s
Clar. diét. §. homicidium 5 #:6. Menoch.
dict. caf 361 mus. 49, Franc. Marcus dz-
cif 557-partz: Novar, adprag- N-:a)w:‘. tir.
de offfc. magiff. jud.praz. 27, colledt. 773
Mafcard. dic. concluf- 98 aum: 1. Vivius
decif. 282, pum. 3 Farin. 4 49.;:3»:.9;:, 5]:
a’.qwﬁ.us.num.lﬂ.l?g. ¢ ro4. Cabal.
de homicid. n290. Giurb. conf 17, mumg.

Joan. Baptilt- de Thor. diet.tom3. verb.

Domicidium appenfatum werf. & primo de

imimicitia * quam dcc_iﬁoncrf! nota, quia
in fpecie fimillima hujus fai fuic reum
ad pocnam capitalem condcmnantijy.
Ex noftratibus Antonius Goniez _a'rca‘a
cap.13. mum. 1. Cevallos ¢.158- Ail_lon_
ad Gomez ubi prox. num. 12 Ex qulbu_;
omnibus {ententia | diei 15, Decembris
anni 1667, fuir Joannes Co_rfcf!s con-
demnarus ad peenam ultimi fuppincn-_,
fed in gradu {upplicationis ratione de-
creti obtenti a Principe, quo ‘Aule ju-
bebatur (e benigné habere cum hoe
reo, quia Principi fervicrat per aliquot
annos tanquam famulus @ p;dlbus, vuP~
g0 lacaio , fuit peena MOTTIS l:m.n:wahi
commurata in peenam mortis civilis, &
fic condemnatus ad remigandum pet
decennium fententid diei 31. Famnart
anni 1658, actuantibus Hicronymo de
Ancequera , & Blafio Francifco deFlo-
res.
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CONTROVERSIA XX

De indulgentia , mirigatione
arque commutatione
panarum.

SUMMARIUM.

1 Falli guaftio in arbitrio judicantis eff,
pana perfecutio anthoritate legis re-
Servatur.

2 Diffeveatia inter indulgentiam 5 tem-
Veramentnm 5 ¢ commuiationen.
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dere iy perfoiti vei s ob fpecialens
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rarione commwhationem cxpofinlat, g
Sfic de. fimilibrs.

13 Na#f!s' delinguenti pent legis ignomi=

#iofa debet.commutari.

34 Commutatio panse corporalis in pentm
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38 Pana capitalis exigic [pecialem mens
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HEHE. }

§ 2 Remuneratio fervitii legitime canfa v
mitigande pens,

53" ‘Praieptum Principis de sezinds fubdi=
to comtra id quod ex allis appavet;
Vel fine 4ilis, an jude téneatiir exes
UL
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544-;3 dligne cife atrocifiino 5 .dir:rm’?i i
Principh ex propria confeientia am‘[‘
hansinis borno gﬂbﬁmmmm, de -
rey OF pubere: B g
b:;":{'}h; fb:’mpeusr _ddm' Jmfﬁ-;m
% Prisicipis » etiamfi li confles deins
o Fasia. 3 i
56 M:r:ﬁ execntor, nullam habet cognitio-
nem s ¢ ficfoldm fwnr paries ejus, iz
equendo. i va1
57 Pr‘;rgpa‘ femper prafumirnriegitima ex
canfa movers in re gravions.
58 prafertim guando decretum n:'te{a:sat
mediante fupremo aligua m’.:n.r_nrﬂnr,
< dmrehas juflitia Prepofite , & #mme-
diato superiove exequentis. :
59" Sed limics cafie ‘qua decretum continet
manifeflnm eroremsg intolerabilem
injufiitiam. i
60 Citationis defedins 5 wel ordinis. ju-
dicialis , non: reddit jafiioncm iui-
gﬂlm.
61 Princeps an pofiis aliguande tollere de
fenfionem reo.

G2 Brinceps tollere poreft in cifw fpecialis

folewmisates: juris 5 firea mulls adjic
ratio defenfionis probanda.

63 Infericri mam dicet inveftigare fecrera
Superioris, 1 \

LUV Tt mus incontroverfia
D pracedentis \quod pacna

% ‘montis naruralis impofica

il per primam {ententiam in
fodnnem Conreas, -coms

mueata fair pc‘t Aulamin-pommm_rcmi_gii
per-idecennium 5 virtute: Piineipis :.ic-
creti, quo jubebatus ipfi Aulz bcu!g-
néfe habere com iploteos & meritd
dubitari poteftan Ea:ufms..cmmm\.u:mdi
peenas legales in Aula nof‘t.rat rcinicat_;
quiajjuxra dium Mazciani.sz leg. . §:
quorun 5 I ad Turpil. fimilis facultas

ad judices - perrinere. non potelk':s ver-;

ba Confulti funt hxc : Nam s Papinia-

wis reipondiv fadle quaflio in_arbisrio off.

judicamtis s pang verpperfequntionoq ejus
volintati mandatur - [ed legic auibori-
tati. refermarura- Et quid amareria, hac

pulehra ; arque; fubrilis, videtog , prer,
fertim quoad. commurationem. pena-

ram , induftam per Textum iz leg. 4.
#itwls 24, liby 8. secopil.. 3 neminc ex no~
ftratibus explicatam , non, abs. te eric
de ea fpecialem  Controyerfiam X
Tarc. tow

Er-ut clagé dicenda, pescipianwr.dif-
ferentiam conftituere dcbcmu.sl inter

DeRe Criminali,

indulgentiam Icmilﬁoncm ) mifiga-
tionem , & commutationcm __pcr “-11911)-,
wia licer audtotes juris de h_;s omnib
indiftin¢tim loquantur , fc l?l—& diftin-
oui cetruim eft Indulgcnua itaque cf&
:ondmmriu gratiofa falft-..: pet Pl;ma:f-
pem reo alicujus - criminis pesnam: IE_
beraliter «condonando, & in, prifti-
sum fatum refticuenda,de qua-an ff:?:".l.
& tor. titul. Cod de. fententiam pafis,
b reffin. leg.. otk :.;‘nu!. c{ad. ‘n{e._‘%.--
evale abolit. compoﬁuo_ 5 five r_umrt io
et quaedam de - erimine wranfadtio
pretio s mediante , ¢ujus VIFEC paena
remictitur de qua in feg-.rvwﬁgear fS.
Cod. de. tranfaiion. nam licer _Impma_-
tor in beg Textu. de tranfai‘cm.nc pri-
vatorum verbum  inftituerc 'L’ld_cat‘ul',
fifci nomine tranfigere de erimine
confuctudine generali . receprum cft.
Mirigatio  poene eft temperamentum
in eadem fenrentia fumpto » peEnam
juxta, facki qualitatem Icmpcrandq ab
acerbitate  legali, jaxra Texeum iz !
Hodie, | autfaila, ff. de penis, cum (imi-
libus, .« Commucatio. autem c‘ﬂ: unius
penx inhaliam tranflatio ratione im-
poffibilitatis, aut alterius juftz caulz, ue
indii § fm ff de pen,

Indulgentia ergo. que et cxprcﬁ.'a
difpenfazio. legis paznam  imponentis
foltm per Principem. concedi porett:
nam licgr.aliqui dubitarung s A8 0 gra-
vioribus criminibus jure divino, naru-
rali, vel gentium, penam habenibus.
Princeps: poffic indulgentiam c,m_gccdc;-,
r¢ ; ea nimirum racione , quod Princeps
penam indulger ex eo quo;]. lc-g§b11§-
imperat L1. ff- de conffit. Prinsips§:fed
guod Principi inflik, de-jur natur. pent. &
civil. cim Princeps-non, {ig {olugus lc-
gibus. divinis.» naturalibus aut. gen-
tium , ue pacec, liceg d-f'- facto.indul-
gentiam concedat.yde, jute noppoffe.
refta cum ratione concedere, conatur
probare:Ant, Marthaus de: Irim.idr.JrE.
Jf-#it. 18. cap.15. quod attigerat Farin.
Jhutmitgy . : :

Sed potcftas iudul_gend_1 gfncl-'alucr 5
pravaluis cum. ex digtis juribus., ume
etiam ex leg,. fablasi¢er 9, Cod. de.calnm-
nlatar. s referiptaz. Cads de,precib. Im=
perator. afferdict. leg. d:cnm feqquced. de
[fentent. paff- L. 2. & aoto titul. C degenc-
ril abolig, . com aliis,plurimis. addugtis
per Titaquell. de pea. 2empet imprafar.
e 3808 eanlf, 16. ¢¢ 1,7<_Ju1_C1:15. s'.u§:)'9n.
queft.11.n.1. cum [eqq. ubiBaiardEarin,

: bt ] = gt
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queit1.8.52.8.4.6: B2 cum feqq. The-
{autus decsf-21. pama. Malkril. de indgls.
cap-z mum.1. cum feqq. Montan, de rezal.
sty de potefl. conff. Magiftr. mum, 3. Aca-
cius-Ripoll: de regal, capi 23.00m,35. chm
Jeqg: Giucha conf g qe num.qo.-Ant, Mac-
thaas decapli 53 aum. 1. Dominus Crefpi
‘aﬁférﬁms. ania s cumfeqq., 8 ego dixi
de.regim1 Fomiveap 2, §.1. 295 clim feqq.
dejjure: noltra. Hilpano Text.-imdor iy
32, part.7. ibi Greg. Lopez. d la. gir.26:,

S LbS8, recopid-ubi laté. Azevedo 3 neque

perhoe fupra jus divinum, vel nacuzale,
aut gendum Principem effc jnforrurs,
nam licee prohibitio. ¢p jure dic quoad
culpaminternam,animadverfia hec,mel.
illo modo-facienday dejure civiliclt, de|
quefrtinceps. dilpenfarindulgendos ur
hi Au&tores.eradunt; Sed nota differen.
tiam wnam de.jurg, Romanetam. qued
Principi placehatalegis yigorem habe-
bat, utex dictis juribus. percipirue s de
jure autem: nofto 5 clim Reges: Chri-
ftiana moderationc -utancuts regit po-
teftares. clinctaqueab, auforibus: going
trariz opinionis objiciantury ut Princi<
pi-hzc potelkas denegerar, previfa ; 8
provifa apparent. iz 4iff. legits titr6.
1ib.8, recope & feqq. e exceprio in-atrol
cioribus , prajudicii -rorril providenta,
&.alia;que quizinfticutinon (uncy li-
benter omittuntyr, ;

7 -~ Proxima huic, et poteftas remicrendi
{olius*Prin cipis parjrer, el ejus cuj [pe=
claliter concefleric, Text. in leg.relegas
#hy 8l adbefias ff.de peen. §. plane iaflit,
de 147 7atur, sent. gr.civil: ubi Barrol, &
Baldidem.Barcol. ix /. adts,§, amplianda,

[edere judit. Felinc. iz ap. gua Ecelefia=
TUIR 5 B, 23, & [equentsb. de conflitut,
Boll #it. de Principe s mumiazg. R{)_land.
conf. 4w num. 51. wal, 3. Tiber.. Decian,
Hadl. crimen. tit.de abolit, mum.9 4. Surdus
conf.53. mum.8. Scillc deinhibis. §.5. capi,
Botrel, de praf..Reg. Cathol, cap.38.m.10.
& 22, Olafeus decifion. tor, .. & fe-

8 quent, Maltill, de indul. CaAPs 2o BAHL 4
Farin. 4, quefl. 6. pum.2.com fequentih,
Guazzin, defen/ 2 cap.9.#.2. ¢ 8. Giurba
conf 4.4..40, apud quos plures, in:Coro-
na Aragonum Prorcgibus yebC aliis Ma=
giltracibus inferioribus concella (pecia-
liter per Principen heee faculeas Tepeti-
wary ut probanc Sefle 4 §.5.# 10. Peguera
didecif. w9.\m. latifime. Dom, Crelpi,
d-obferusiper tor. fignancer 7 1lo%gh,
144.de quibus dixi r. s regim. ¢y v §ire
72.95.cum feqq. & §i30 630 & cap. 4§
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#.15. 8 . 6..§. 1. miot-Sicut de Siculis,
qui de Corona Aragonum funt, teftan-
vur, Muftril o c.2. .24, 6 29. 8 Gintba
d. conf. a4 mum 43, Quod ingellige cum
limitationibus addudtis, per Dominum
#*Crefpi, ubi proximé. , quas cgo pariter
tetigi. In his verd Caltclle Regnis fo
lus Princeps. in fupremo Confilio Ca-
mera indulws 5 five pecnatum indul-
genrias concedir, vel gratiose , vel jura
Fifci pecunia ‘mediante componendo,
ug laté probac Azevedo sn d. a7, com 9
JSeqq. concludens quod etian i de fadto
aliter, obleryerur , acqac ratione, con=
fugradinis., neque immemorialis poffel-
fionis fultinendu o, An.autem fimi-
lis.trandactio | vel compolitio paznarum
licita.,, arque. decens fie, & quo. padto
{ic. facienda, difputanc Fasinacius 4. 5
peritetam < Grilland, de relexat, carcerar.
3upart. Calvacan. de brachia Req. pare.
4omumero 203, Capiblanco de  Baron o
Prag- 6 mumao; Guagzing didd, defeaf 2.
cape g num.8.cnm feqy. 8 defenf’ 54. per
tor, Damtinus Crelpi, ubi proxime, quare
paticet aradario Jibenter omitticur.
Temperandi, five mitigandi peenam '
fine canla poreltas. in.judice recade-
re nof;potelt - quia chm fiv difpenfa-
tio: legis s non: pestinet ad com., qui
clt minitter, ALque eXCCuror, cap. mos -
bty e qai malos 13. g-5..Bobadilla /ib. 2.
cap-2imunsaquer. Porieffa el yueek, fe ll-
ma  XAmar de offic jud ‘gueffg. aupero,
Quare; in arbirrio ipfius non ' refider
penz diminutio, vel augmentum /1. §.
guorim 4 ff ad Tuspil: | irdine in privcip,
I ad mumcipal, 1. i operic publicisCod de
pen.cap. i quem praitneric . §. notans 13
dum v, quafl. cap. 3. indicet , 3. queft.7,
Cujus rei rationem’ tradic divis Tho-
mMasiz.2. gu4l.67, art-de in.car. ibi : Dug
Juat s quansum, ad prapafim pertiner, cir-
ea fudicein confideranda ; quarnm wnim
eff s quod 1pfe-haber judicare inierac-
cufatorem, cr yeuvss alind duiem efts quad
ipfe mon fert judicii femtentiam quafi
exiprepria s fed. quafi: ex. publica; pote=
Sate:s duplici ego ratione impeditur e
dex e rewp a peas abolvere pofiis,
Prima, quides ex parte accwfatoris ad
CHfUs [is Guandogue pertinet | ut reus vi-
HALUT. 1puta proper Afiqu,fr_); infuriam
inipfim commiffsm 5 cujus relsxatio non
ot sm arbitria alicujus Jndicif), quiaiquis
Liber' judex. tenerur jus fuwm. reddere
wnicaique. Alio modo ympedizur, ex parte
veipublica , cujus: poteflate: fungitur:; ad
3 chns
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enjus bomumi’ pertinet s quod malefatlo-

13 es pumianins. Et demum poF:m fhilc-
tentia inter Prideipem ; & judicem,
concludit ; quod in his qua funt de-
totpmnata fecundim legem divinam,
vel humanam, nen ¢l judicis mileri-
cordiam facere. Quod eftidem’, ac id
quod dixerar Imperator 1 Authentic:
de jud. §-oporeers nempé giod judex non
debet effe clementior lege = ob quod An-
tonius Matthxus didk. lib. a8 2 sirnl.
18. cap. §. Humero . in fin. addit, id non
clementis , fed erudclis judicis eff 3 & Xa-
miat, cum Atilkotele , idt, pars: ve queaft:
18, numero8c.in fini guod boc don eft tie-
mentids fed publica dades, Sed clegan-
tior cxteris Terral. lih. 1. comrs Mar=
tion. ¢.17. 101 Hoe efit bonitas imagidarids
difeiplina pbmmfma, & ipfatransfoniforis
14 precepta o fecura delidta. Quz non fo-
lim procedunt in peenis per leges prae-
finitis , fed ctiam {8 atque corfues
pudine receptis. Texr. in b guis rewn,
fF de ciffad. yeor. ibi: ae ne confutindo
offenditnr , que certam formam' hiages, [T
C. de petir. banor. fubl. ibi : pledtendi con-

. fwerudine. Nam in peohis'atbitrariis per
5 Jegem , illud ceream’elt ‘quod ‘confure-
wm cft , juxta-do&rinam Bartol. in 1.
fervam quogne ,°§: public s coluniaverf]
& i twdicis  [f. de pracurators 8 il wlt.
poff princ. *w!fhr criminis'y jf de privar.
delict. plurib. Farin: g.17. sum.45. Et fic
judex non poreft” recedere & peena le-
gis, vel confuetudinis fine caufa. Tmo

i eam lenicrit , aut omnind remiferit
16 (quod effeftu juris idem eft per Tex-
tum in leg. forvos, in fin. Cod. ad leg Jul.
dewi pub. ibi: crimen apud fe probandum
diftulerit , feu" omiferit , vel impunitate
donaverit | aut ‘molliorem quam prafli-
fuimus panam’ protulerit ) e confeins
criminis oftendie’ ipfins, Text. imleg2.
Cod. de commerc. ¢y mercator. infincibi:

17 & [i judex vepertam nom viadicatsregere
wt confiins ertminofs feffinat , quem ad
hoe ut fingulare notat Baldus “ibid,
Text. in cap. megligere 3. quaff. 7. ibi:
nee carer. ferupuio fovietiris. Ex' quibus
cifdem ‘peenis fubjicitur judex quibus
delinquens  tenebatur -, Text, in leg.
13 #nlliin fin. Cod. de [acram. Bipk. veiter.
ibi t mifi ipfe idem pari velit quod aliis
difiimulande concefiit, L1.in finCod. depa-
ganiibi & fimiliter puniri Reclores pro-
vinciavum i facinora vindicare meglexe-
vinty & Chriflianis 6:'Cod. eodem , ibi
Rectaves etiam Provivciaram | & offfcia y
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S didta prima parte s guaft, vy per tor. &

¢ ‘Principales cogmofcant fe fiwon iph
ralin windicent  fed fieri & popalaribus
hiec permiferint ' ut €os qui feeerint pi-
giendos. Quod’ Pradticl 5 facere ficem
fam dixerit » de quolaré per Xamar.

mitiovem [enientiam dixerit, & ordine
decurionsivs v¢ biennio - abffinere jufferit,
stranficio tempore s #on effe ve in murnero
infamisey palam eff - eo guod poft bien-
s Wewififfe 1ibi probibitionem decurio=
natus widetwr. Er pariccr peenam aufe-
2; telex jultacavfa, vein didf. i hodie pros
batur, & dnl. guid ergo 3. §i pana gras
wiot 1 dehis qui ot infam.d. ant ﬁc?;,
[f de pew. "Omnia per rationem segu=
lando Text. inleg. perfpicieudum 11. in
princ. ff: de paa. ‘probant Clar, én §. i
gief6o. perzor: ubi Baiard. laré Farin.
§.17.: o, Xamar. duip. 4.6. 5,74 ANt
Marth. lib7.4. ff pie. 1.2 w6 poff. med.
& 176.48.2i1.18: c.3. & 5 Quar aucem cans
16 [2legidme fint, ut peena legalicer tem-
pétetur’, tradunt Dodtotes paffim in di-
&is juribus, Tiraquel. sw Aid. tradk de
pen.temper. Fatin. quafl.97. perplur feqq..
Trullench. Lb.8: dfcsf . cap. t’; J:EJ 1f.v,z
& Anv. Matth. 'd ¢ 4. & 5. omuind vi-
17 dendus: mam iz deaps. pfurcs,eﬁ caufis
vulgariterprobatis ad mitigandampas-
fam ; tanquam i jure improbatas rejic
cit ; concludens, quopratextu clemen-
tix aliqui judices in miriorem (enten.
tiant ‘Inclinant’; contra juris expreffas
fanB&iones, quod quim perniciolum in
republica fir, expericntia’ipfa demon-
s 2y e o : :
28 "D jure noftro Hifpario ‘paricer ‘haic
, cauta reperiuntur ; nam acerbé puni-
cur jodex-concra Tegem ', five confue-
tudinem  fententiam in - criminalibus
profetens, Text. in leg. 19, titala. lib.2:
for jad. legz gie 1 Wb 2. fordeg )i
rit.r2pare. 5. & ibi Villadiego ;' Mon-
talvas, '8 GregoriLopez, 1 v41ik 18,
5.8 recopil. ubl Azeved, num3 o 4. &
in L1 tienl.t.d lib8. muriero 19. Avilesin
cap.. Presor. nloff. ffel " zum. 10. Gaicia
reg. 265, Guericrrez Wb 30 praftic. §717.
#am.5. 8 in repet 1. nemo potefl;n 86 1 de
legat1. Anc.Gomez var. lib. 3 5.v. AU,
& 6. #.8. & utrobique Aillon Covarr.
vgr. lib.1. cap '9.#.8. Placa'in epir.delittor:
<cap-33. mumere 5, Diag regal. 3716 1790
Avendano [1h.2.c.16. Pretor. per toi.-Bo
badilta libs. poliv.c.5.mm.35.cum fegq. &
numst, Valquez controverf illuflr. c.14.
4. lic¥t per hoc non tollatur poteftas
micigandi peenam ex caufa L8, sitwl. 51,
pary. 7. ubi late' Gregor. Lopez ‘Avens
dafio in 416, Preror a.{.dib.y. Didacas
Perezinl.g. tir. 6. 1ih.8.0rd. loffr. Aze-
vedo in dilts. n.y. cum a'xzbrﬁ'qg‘. Villa-
]?bo's in erarioyverh penaAviles ind Er.

ex noftratibus Bobadilla 1o pelits
cap. 5. Der 10HU. Be amplivs judex n
famis efficicur. Toede in didh, leg ferwos,
Cod. aditg Ful-devi pub. 82 bona-amie:
Gt foh G de deferror dibia'zi it i i
teni: Redon Privintis propofitan feveris
tarein 'y wel gratia w!"a’[ffj-r_ywwliaw
diffulerit Spatrimonii - atque’ akiflimas2©
tignis damio fubjiciarer » 8 inofficis prid
wores-eaplgaliter windicerir. Ty 8in
lioc caly ;i crimen’ lefe -majeftatis
ineidere  referiplicc Zeno in 1. €0l
de' privae. earcer. ibi = N pofe hane
[iluberrimam’ cenfiitutioners 5 & wir e
dabilis ‘pro tempore | prafedtus | Aigifies
lis, & quicnmyie Provinciig middtrasary
mijeflatis ‘crimén pracul dubiv aeurfu-
rits eft 5 qui coznite hisjufmodi fecleve s
Ixfam non windiaverit majiflatem Beir
& gontra fijudex cpeenaniih fegel
vel - confuerudine prefinivam  fine
caufx auxertr , vel exacerbavetie can-
dem ‘quoque pesnsm paci deber, quam
alils”injufté irrogavie, ‘Text. in lez.
lex Fadia s §. fins ff2 ad legem Jul. re- 2>
peatundar. ibi : Quid enim [i ob bomi-
Aen mecandum pechniamy acceperint 5 vel
licst mom~ accepering y calove: tamsen in-
dudli interfecerint’ 5 - vel innocentent
wel quem pusire won debuwerany'? Capi=
te pledii debent ;. wel certe in infulam
deportari wt - pleviengue " puniti  funt.
Per ‘quos Textus , &  alios: plures
hanc do&tinam latiffime fondanc Ti-',
raquellus de pe. temperand. in prafa-
tivn. wumero 1.-cui pluribus fequentibus;
Morla in empor. titwlo i. gusftiont yo.nt-
weretg, Kamar, difl. parre 1. quaflione
18. wumers 8. & Farin. quefl. 17. num 5.
cum feqy. )

Sed julta caufa ex aftis velultan- 24
te , bene poterit judex peenam tem-
perare ; aurin tomm remisgere. Texe,
sz'leg Hodie 13. Digeff. depan. ibi ; Ho-
die lickt ei qui exrva ordizieam de crimine
cornofcit 5 quam vl [ententiam ferre,
wel gmm‘wem, wel levigrem 5 ila ta=
men 'y wt in wiraque nodo varisnem #om
excedst , leg.fi feverior 3. Cod.ex quibus
cauf. infim. -irvog.  ibiv g it feverior
fententia dici debuits tamen, com Pracon-
Sl wir clariffimus certis ratianibns motys

wmitiorém
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i1
Prator. wérb. derechamente,nis. Bobadilla
d. ¢, 3. aum, 28: cum feqq. {ed hzc ufufre-
quentia funt , & aulla feré agiratur quz-
ftio criminalis in qua debium hec non
verlerur,

Commutatio denique peeaz , mon ;
eft formalis difpenfatio legis, fed ma-
verialis ; cum @quipollens peena fub-
fogetur in locom legalis, utputa , quan-
do pena impofita per fententiam eft
pecuniaria, 8 reus non haber in bonis,
quia hoc in caludeber puniri incorpo-
re, juxca Textum saleg. 1.8, fim ff de
pen. dequo lace Farin. gueff. 26. per rov,
de jure noftrod. Lig.tita. lib.a. for. jud. }°
ubi Villadiego mem.y. lit. 6. ¢it. 5. lib. 4.
for.leg. ubi Montalvus s glof]. das arejas;
quz . quidem fubrogatic - commutatio
verd efty it mmlt.Sa-fgmio deveg. pros
bt part. . cap: 8. mumase, Vel quan-
do imponendajuxsa degem , cadere ne~
quitindliqea perfona ¢x. caufa fpecia-
li; nam tanc commucatur arbitrio ju= 3¢
dicis 1. hos acenfare ve. in fin. ff. de acens
Sfar. Gandinus in vie. defalf csl.q. verf.
fzd clom hodie. Jul.Clar. §. falfam ;. 31
Alber: de Rofat. in ieg. 1. §. fia- ff. ad leg.
Coruel. defalf. AMiSisdecif. fin. nnm.1¥.
exnoftratibus Anton.Gomez izdeg. 83,
Tanriy 5. 15, Gregor. Lopez vin L. 6. titiz.
part.g.gloflC v2 Azevedo {a leg. 2. titin3.
lib.s5. vecopil.n.7.cujus 1ek exempla func

9

plara,uefi (ervus fic reusyut ind. 1. hos
decufire in fin. Si condemnatus ad pee-
nam remigii impeditus tanquam vale. 3
tudinarius , fi nobilis, 8 peena ignomi-
niofafity & crimen non exceptum ; fi
feemina & peena fic opus metalli, vel

quid’ fimile : hamiin his .8 fimilibus
cafibus - peenam  aliam . quivalentem
pro‘atbitrio imponity qu quidem poé-
na forduntur omnem e¢ffeétum penas
rum' [ublatarum Text. in cap. Ecclefie jut
lize pendente , L fi cwm 5 §. qui injuria;
wesf< injuriarim autem s ff. fi quis cant.
8 ibi glofl, Marfil. fingal. 565. in jin.
Cabal.caf 163 sami: 13, Guazzin. defes/:
32 cap.gmt g, & fic rationem [ervarede-
bev correfpettive ad primam peepamju-
xta didl. leg. hodie : quam omnes ad com-
mutationem poenaram: allegane ;. licde
meo judicié non de commutatienc , fed
de arbitrio- micigandi , vel angendi pee-
mam excaunfa sy Wlpianus in co’ Texsu
loguiriir.
Similis ' commuratio ¢ft contenea
i dilt, 1¢s 4. timwl age Lib. S vecopilar.
quajudicibuymandatom ¢xgat, quod
N & aligui

14
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aliqui reperiantur condemnari ad pe-
nas corporis-afflictivas, nempe m_ut]la-
tionis; exilii perpetni, vel fimiles,velad
has peenas condemnari-debeant, fi re-
e fieri poflic , commutentut in peenam
remigii » verbalegis ﬁz_n-! haze; que ca-
de' § quando-que prendicren perfonas als
gunas, o twvieren prefos por delstos,que por
cllos deven fer condenadavien pesas corpos
ralesy feiendo los vales delivos de val-cali-
dad en que byesamente puedahuzier co-
mutacion’s fin: hazer cal\ello: perjnicign
partes guerellofes 5 fcicada (m_!dw.xdar 23
Jenas corporaless o en cortay piess o @anoy
o deffierra perperno 5 o atras [emefanics’s
odeviende de [er condenadas en lastales
penas, les comuteis las dichas pewis e
mandirles iv a [ervir a lasigaleras , pon
el ticmpo ‘guoles paretierea -Qupiin jure
licér judék non.poffic regulariter rece
dere: fine - jufta-chufa «ab limpofitione
poenze; legalis:; concediturifachltas
commutandi - peenam -corporalems in
pecnam remigii , - ut exprefse. cave-
wr.: Sed non inde {equitur quod con-
cefla fie abfolura, '8¢/ generalis-facul-
tas' ‘commutandi - pwnam - ‘quancums
que ad-athitrinm; fen voluntatém ju=
dicantis;, fed in bac tantum:fpecie ;
36 quix haec lex Jlata Ifuit-co fine ue ris
remes . facilius cremigibus. inftruantur
ad operationes “matitimi belli; uc ex-
prefse habetur i deg. 12s.  ejufdem - tiv;
rali. Ex -qua rationc irefufcat 1 .quod
in ‘nobilibus; &;c#teris y quiiad remi
gandam ; condemnarti ' non ' :debeiicy
nec poffunt, fimilis -commurario: lo-
cum , iton-habet ; quia ceffante:: finc!
legis ; ceflac & ejus difpofirion Tiare,
Anguidno’ dedegibus's lsbri gv controwiga
Carleval. de. jud;somiausitil. 5. difpurc 23
HABT 0k
37t wSeeundd. infero - giiod in hae lege
nonelt concefla facultas commutandi
peenam, quando capitalis impofita eft,
vel dimponenda venit , fed) cafi; quo
peena’ cit minor capicali : & ratio. eft,
quiapezna ultimi dvpplicii non wenic
in ‘generalinuncupatione pegnm. cor-|
poralis fed requitit {pecialem nightio--
nemy! probant Alexander confl 12.4. m.q
g vollz. Cardinalis Tufch. dit.. Picohnelizz6.
#3708 40. Guazzin, defenf: §37c7.
a5, Giurb, conf. iq. Aum. iy clim aus
tem iz d. leg.q. non fic fpecialis mentio
de poena ultimi fapplicii-; ideo feqaicur
non  pofle: commurari, virtute Hjus
Texmus difpofitionis. Tum etiam. quia

55

una lex-ab alia interprecanda elt . zon
eff avvum 265 dufed & pofteriaves 28 ff.
de. degib. ubi comm, Dactores Caball.
caf-ro5usia g B¢ fic nofter Texous, debec
interprerari-pet alios de hac commuta-
tione {pecialiter loquentes , 8 inprimis
e Bucodens biswl 2 4 Lib.S. recopil;ibis
mandanmos que. em 40dosidos cafos 5y deli-
res tfq»dr}u de -haver, pena drbitrarin en
que, conformt.a bucolidad del cafas 3. de
ks perfonas-des, hasia de fer. puefia pens
corparal 5 aqiclls fecomuteen verguensa
publica s pifchoitial de Jas. galeras. P‘.:'
mam per legeie. & fia. epdem titwla, ibi:
Lbamifimo feentiends en todes los.cafos sy
deljtosien que. haviere de hiver pena cors
poral arbisrariz. Evrandemin legig.tia |
{2 13 coden dibra. 8.bi zaguelia [e comu -
e.e werguencay:) ocho. afivs de .g._t.t’erﬂ,
Jslo filawefiffencia fucre san calificada,
que para el exemplo, delajufticia fe dew
3 onvengs hafer maior caftigei Ex quiz
bissclare fequitur noftras leges non lc.'i»
qui de poena-ilegali. ordinatia. , fed de
atbitracia o -nempe  d2 ca gux. arbitrio
judicis mirizandaeft , juxra tradica {y-
Priss. 1. cwom feqq. Cum peepa arbitraria
rcgularin:r_ non  ntelligatur de morte,
natarali; que ordinaia dici foler,Gram.
wogagS.jmmhsiz, Jul.Clac., §.7#.4.3.6°

83. Cabal. cafl 92. 3. Thel. decsfi1z.m.9:
Fatin.g.17, #.51.. Guazz. defenf. 35.c.16.
verf.altera apinio,

.. Tertio infero , quod. . quatics; adeft
pats:formalis cujus, intereft peenam le-
galemimponi , noncft: locus huic com=
mutationi ; ut expielse cavewr iz dic.
liboge ibi 2. fir hazer jen . ello perjuicio a
paries querellofas., quod de jurc: pro-
cedic juxta Texe. in b fin. Cod. de aboli.
La.Cod.de precibImper.afferd.aquifimum,
[F-dewfufruit. Grammar. o, 35. auwm. 7.
8 conf 344 w1, ¢ 1 Farins quafl, 6. 2, 18.
Seffe 'Ji"e(iJ(';j_S. 7. i_._é' 2. de tnbiboca: §.§.
nuni23. ¢rao8. Ponte de poreff. Proreg.
tit, de provififier fol§.4.mmm. 1 v, Baiard.
ad Glari§ fin.guef. 59:n. 5.6 [eqq.Cas
ball. caf.58 w1, cim feqq. Thel. decif18.
ada, plucib. relats Giurb. canf 37, 2.6.
@7, ubi dat rationem, Er licee aliqui 42
tenuctint procedere quando parti appli-
caunda.cfler pars poenx pecuniagiz, ur
videtur de mente Gloffin Luepia,C.de in
jus wagand ubi Dec.ng, Gram. d.conf34..
nd 8 wat fin: cirea fin. Menoch. de arbeer:
caf-96. 1. Farin. 4. .17, #.71. {ecuseltin
termipis noltra legis, qua non: laquitur
de pagnis peeupiaciis, fed de corporalib.

ut
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utin Text. patet, & tamen’in ea cavetur
quod commuraziol fiag, fine prjudicic
partis querellantis, {
Quibus fic,pofitis.,| & ex ipfius Tex-
tas verbis refultansibus ;. difcucienduin
remance -an in fpetic; 4. comtrovierfis 10.
refta cum ratione facienda effer com:
mutatio : nam videbawur obftate fecun-
dam 8¢ cestiam itlationes 5 femps quod
capitalis peena debebator - 8¢ aderat jus
sertii feilices acewfatoris,aut querelland
tis formalis,qui etat Tutor filiotum oc-
cifi. Neque dici pererarhocfublamm
reperiri pet decrerum Pridcipis, quo ju-
bebatur benigné ' Aulam fe habere cum
¥co: quia hujulmodi sefetiptacdnoea jus
tertii impetrata ; nulling cficadie fung
juxea Texcum, in Laec Avwes, C.de Eman
liber: 1. quoties, ffide precib. Princip offer,
camealiis per me addudtis, de regim. tom,
1cap.4.§.7 mnm. 3 gria8, jinGo Texw, in
Lvaira 5o dib 3. recipil. ubi Azevedo plu.
ra congerens , Aum.d. cum fegq. Quoin
eafu Judex non tenerur obremperare,
pluribus Farin..g.9%: swm. 5.
Sednthilominis commucationem pro.

cedererdecifum  fuic » quia tora ratio
propter. goam Judex | tenceurs penam
legatem cimponere y eft quia ‘tangoam
exceurorlegis, 8c-mom auttor,deber eam
ad executionem 'deducere: ; "8z ficicares
poteftate difpenfandi, commurandopes
mom i {kd indoftrafpecic perdictam {14,
exprelsé gonceditur’ ¢uicomaue;judiel
facultas commurandil penasihscafivil:
lids Texens + ergorutendo ea facal e
potuic Aula: penam: commuitarty <0
aliany remigii nempéyilling love{ubros
gare, s ol \ow

+6 - Neque. hoc impeditar per> queres
lam pariig offenfz "quia licer inccadem
lege cavearar quod commarartis idebear
fieri“fine-preejudicio. pards: guerslintis,
€x commutatione’ peene® moreis naburas
lis; inceiyilem, ‘nullorr prajudiciom (e~
qui poteft ‘quoad dacerelle , ‘inGuo jus
precipuum - confiftit ; juxta fententiam
Dodosiin allogatorum , fiprismm, 41,
Er qhsad vindidtany - quia ferd wiqualis
Cohfequitue per undmd quan peralian,
juxeatea qual fiocavetam s 1 deweginm,
cap. 20§ mumero o9, ‘Signantets cau-

4, 2 legitima intervenicnte ;qualis el illa
inftruendarum triremiom qu ordina-

. tarad publicam weilivarem 5 qaiapubli--

cd inteteft quod iremigibus ubundent
ad’ belicas operationes maritimas, “pet
quas' A¥ces inftruumncer commeaty, por-

rus tuentur; commercia takte remancak,
8¢ inimici: compefcancor] Edficnifi cri-
men fic ex: atrocioribiis aded | we pu-
blice expediar: executio infantanea’,
peen legalis: commuratio procedity it
infine ejuldem Texuls perfpicud diz
cicur. Qua  verificabantur ia ¢ noftra 48
fpecic + nam livér crimeniex atrociori-
bus: diceretur 5 exzentio inftantamed
fieri non ‘poterac, cimv biennium & ami
plits:decarfum fuiffec & die patraci cri-
minis ufque adi capruram:; memoria il 44
lugnec recens eravy néctalis ug public
cani; 8 acecbam vinditam expofce-
Fety | qhia cur(us remporis et (€ cauli
eft peenz mitigandae ; Texhoin b fi dite-
tarnosff de panis Tiraquells de pow. semt
perscanf zg.persatam, JuliClac, queffce
aunyia8. Cavalcan. de Bracireg. parte 4.
anm: 99, Favit, guaff. 10, wum. 84, com
fegq: Guazzini defenf. 2. capis i numere 4.
cum feqy. ex noltraribus Covaur o, 4B,
2ecap.g. Anmers 1. Anron.Gomezs i leg,
76 Litheris stimero G..cy tom 3. cupLn7: G

8. nbiAyllon.

Deinde 5 quiailices regulavicer peenid 58
ordiniria commutari fion poflic ;- ex
fente hatum legum; in noftra fpecie
aderat decretum Principis id jubentis,
qui_ quidem difperifandi quoad benig:
fitatem ; factlatem concedébary cum
Princeps -ampliffimam: poreftarem has
beiit difpenfandi | tanquamolex wivens;
fofiss -8 ‘atiga cotius jusifdictionis tere
paralis:: &-quangiam imdecrero verbis
dCP‘ECCﬁtEViSLl_Ccrcmr', vim habebancjul |
fionis: exprefle. ex rradivisoper Salices
v ink fiverey God, adlsg Fod.de adnle,
Tirdquelde pas tempar.confiss, mumerot,
Adili&is ; decif. 69 mum §s Menoch, de
arbstr, caf 345 miana3. Cestedors camoini
can. gineffs 45. mamers aovex nofratibug
Humadayinigp. sit.6oGloff . pare Bos
badilla; libys palis 8. smmmters 63 hact
vedoy i LitifL. Jibig. recop. s, fin plus
ribas Salgade ' de reg. protectin part. cap,
PRPAR P T
-\ Neque'injulbam; dectetundici potél
rat; quia; we diftum remaner juri certi
prajudiciomonlion fequebatur; neque
publica:vindicte, cui favisfebar per ima
pefitionem ‘peendsmorvis icivilisi, fubrod
gasa in'locunmatuealis exiiitta caufal
Rempé | remumeratione fefvidorum! pat
reum Principh preftivaram s dexs. in bis
Scewm Aping s ffidioria. jur L sonamnes)

S fimff. de ve midieil 1 o deCanftiv: prizics
pluribus Farini guaf oy wm tao: & ox
noftra
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noltraribus Plaza iz epit. cap.32. ntim..
cum figq. Ec fic Judices non poterant
excufari ab obligatione parendi , fub
prrexty injuftitie, quia nulla contine-
batur! in: deerero;  praefertim quanda
przceptum tendebar’ ad benigniorem
peenam imponendam,

§3 Sed cafuguo decretuin acerbitatem
continerer;nempe mandetom cxpre{fum
imponende peenx capitalis; dommodd
de intolerabilierrore, velinjuftitia-non
conftarerexprefsé judici, tencbatut ob-
temperare mandatum exequendo. Quia
in aliquo cafu atrociflimo, cujus {eeleris
vindifta publicé cxpediat, porteft Prin-
ceps, etiamii mon proberut in actis 5 vel
concrarium in cis probatum fit, ¢x pro-
pria confcientia: reum ad ‘mortem con~
demnare & exceutionem de factoim-
perare ; ut de Moyfe reftarur factum2,
Expd, quo narratut occifio Agyprii,
Hebrzum percutientis , cujus rei exe-
cutio approbatur per S. Auguft. 5. Am=~
brofS.Hicronymum,S. Thomam & alios
quos refere P.Marquez, ingubern.Chriffi
L. c6: §7. 8¢ in terminis probat Text.

s4 b cap.inmenoriam vo. diffinét. & dejure
noftro in l.gu. da princ. 1t 8. part.3- ubi
Montal; & Gregor. Lopezs, & fic te=
nuerunt Albericus; Felinus, 8¢ alii; quos
fequitur, & landar-doftiffimus  Preful
Covarruvias; wariarlibir.cap. 1. sum.g.
werf. Prizceps tamen’y idénrence D. Thy
22, .64 art 2. in éorpar.ubi CaictanPa-
ludan: in 4. fentent- diff-s7. quafl.2.artins
Barcol. ia L 1.C.wt quei defunt advocat:
Plaza, in epits delictor. cap. 36y amim. 13,
prové fin. verf. cum fi aliguis bomo, Sotus
de jufl. o jur. dib. 5. quaft. 4. art. 5. -Ma-
ticnzo, s dial relat. 3. parte cap. 21
Villalobos), tam.2. tradk. 14 differ. g nip
Leflius , lib. xocap. 29: dub: 1t nwmero 96
Sairus, in clavi ik, V2. cap 8. mumers vz
Bonacina s tom.2. Theol.moral. difput.io.
guaft.s, pradl.anumero 4. Malder. iz 1.2,
17acl.6. dub. 14:§. fextodico. Franc: Sil=
vius, in 2. 1. quafl. 67. art:3. concluf 6
Diana, plrsczcirail. 5. Réfol. 98, verf. li-
mitatur tamen. Motlas in. empor.idsbay:
sirvoquafl.ainum. oFilliacius traél 15
cap. 2. guafl.g. numere 30, ¢legantefino:
fter Egidius Trollenchy Jib.8.imdrea=
bogicap 1 dubs ¥ ium.6i cum duibus feqy.:
& pluribus relatis Solorcano, de jur. s-
didrdomiadib.vicap . ex numers's 4.8
in-politica,\ fig: 3. cap.2y. Quam.con:
clufionem , & ¢go: tenea in Principe
fupremo tanthm y nonverdin Proregd,

vel alio quovis adminiftro ; perea que
Dotores laudati~docent,  fignanter
Diana, wbi proxime. “°

Ciim zutem in hoc ¢aflr Princeps le-
gitima poffic mortem - hominis impera=
e, ]udex cui executio comn}irti_tu:,' te-
nerur O'Dl'{'mptl':lrc, gxccution: man-
dandojeriamf{ici ignotam non fir crimen
vel caufy, imd licgt (ciavinjultam julz
fionem , dum. non “contineat intolera~
bilem errorem , Text. iz cap. paffo=
ralisy 28.§. quia weroy de offic. drpoteffy
jud.: delerar. ibi + & ﬁ'ﬁ:’ﬂ_,@a{m;mm
illams effe injuflam , exequinibilominis te-
wewur 2 Et ratio eft quia merus cxecu-
tor, nnllam haber cognitionem, ita Me-
noch.- decarbitrar. lib. 1.ocafs 380 nume-
rorc. plutibus Auguftinus Barbof su 4.
cap. pafforalis , §.quia werdy mumerd 1y, ¢
Jeqq. Sayr.in claw. Tib. 12: capa8. aume-
7a 17. Michatl Salon ; iw 22 quaff. 67.
artic. 4. in fin. Sanchez , comfil. moral.
part. ik 6. cap. v, dub.18. mumera 5. Ci
nus, imles. refcriptay anmero 1 vesf ve
rumtamen i vernm offy G.de precibiiniper.
offer. Abbas, confil. 84 numero 7. park.1.
Gandin: de pen.reor.numera Goverfoirem
nec pro_occifa jaffw Regis Marquezs in
gubern.Chrifti did. li.tocap.tocverf. y
conforme.'a efta dolflring [e hade enten-
der s Xamar de offfcfud. dicl 1. partq.7:
numerg 4G, g g 3. sumers 35. Gumin
dubio- femper -praefumendum L Princi-
petn; prascipue - Chriftianum, cvi al-
fident-adminiftri inicegerrimi., peritilfi-
mi, atgue prudentes - cx caufa, julta
movctiyleg.relegati dn finen s ubi Glaff.
[ de pan: Clesiens. wnic. de probat.cap.
ciim & mobis,de reffibus, docent Jul.Glar:
dift. q. Go. mumero g 16, Xamar. d,
g:3. mumero 37, 38, fignanter-quan.
do preceprum dimariat. per mannm ad-
miniftri fuperioris ,cimmediate. prapo-
fici ab ipfo Principe;in rehus juftiviz :
quiastunc ceflar omnis prafumprio-pra-
vz indignationis 5 aut.alicujus fmilis
affeus injulti, ant pracipitati confilii
quo in.calu inferiori non licer ferutari
confcientiam Principis,ur pluresex.Do-
Goribus fuperiis lapdatis norarunt, Et
ratiencm tradic Honoratus Montanus,
tradf, devegalibus , titnl.de poteft. conffiz,
Magiftr: numero 16, verf. eg0 Vers, ibic
quia ob ejus ﬁipr?mam mzjtﬂnfem non

eff requirenda caufa ejus quod facit i cuim

Semper - prefumatur- facere. cum. canfa
Qua quidem procedunt quando . ju-
dici cxequenti- non conftas de jultiria,

vel

it
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vel de injufticia juffionis , & fi de inju-
ftitia aliquid. conftat , cft in re dubia
vel probabili © fecus fi injuftitia mani-
felta fic, vel crror intolerabilis , ut in
tormentis Marcyrum , & fic fimilium.
Nam runc ctiam cum difpendio vitz re-
netur Principem confulere,executionem
differendo; auc aliter fe.excufando:com
qua dittinftione loguitur Divus Thol
mas 2. 2, gueit 6 4. artic. 6. ad 3. & (o=
quuntur Pater: Marquez , 4id. cap. 10,
& Trollench: 4iét cap- 1. dub. 12. mam.x,
conferunt etiam plura adduéta per Do-
minom Larrea, allegal fiftal.116. #.8. om-
nind videndus.

Neque ex defedu ¢itationis, vel ob-

% (¢ryationis ordinis judicii/iniqua red-

di poteft jullio 5 nam etiam 6 id judici
cui exccutio commiffa elby, innotel-
car, ut ilti Doltores tradunt ; jufta-de
caufa potelt Princeps wollere defenfio-
nem-reos » & fignanter cafu qio Princiz
pi, & rribus aliis ptab:r.ti.s viris, motum
el crimen arrocifimum , it ue per co-
rum depofidones , i opus effer | mridis
¢t comptobarctur :fi enim in ifto cafu
adeft caula publice-atilitatis impediens
piblicationcm criminis, poteric occolee
interfici reus | {ine ciratione’, vel judis
cialibus probacionibus, quia abfque gra-
vijadkura faladls publicz, mode ordi-
nario puniri non valet reimin his ters
minis manifeftum fic-reum nulla poffé
juvari defenfione » ita Leflius, i & dub.
1t mmer, 160, r 1o1. Thomas* Sanchez
didd. v. parte, conf moral lib3. cap unic;
dub. g.mwmero's. ér 6. Trullench.d'capur,
dub. 13 municra v verf: quarto i criumen.
Quae conclifio” generaliter - procedic;;
etiam judiclalicer procedendo , quoties
pars non ‘poteft aCtum impedire 5 quia
etimen ¢ft nototium; 'vel nullam poteft
allegare defenfionem.: fic rradic Rota,
decif 58 in povif: Paul. de Caltr, in leg.
quia poterat ia'fin. princip. ff. de Trebell.
Felin. iz cap. qualiter & quando, de acen-
far. ‘Anton. Gabricl. lib. 2. communium
opintital. de citation. numero 351, pluri<
bus Solercano , ubi proximé & Salga=
do, did#: cap. 2. mumers s 4o. Conferunt
valde tradica per Bellugam s fpecnl. #u
brie.1v. §. compendiost's mumers 1. cum
aliis perpenfis 3 'me, de regim, tom.a.
cap.8. §.9. sumera 72, Neque hoe ut no-
vum rejici poteft, nam poEnam mortis
cxequi contra inauditum frequentiffi-
mum eft,at puea in adulteris, ut perpen-
debam, d controv.ix. namero S.cnm feqq.

& in Bannito , five forjudicato, ut Do-
Gores paflim traduns, de quo infra la~
tius dicerar.

Sed hazc rariffimeé exequenda funt,
quia licér dari cafus poffic in‘quo cun-
éa pralibata verificentur, neque paflim
evenire poflunt , neque hac poreftare
uti Princeps debet , nifi quando malo
occurrentialiter fubveniri nequit, pro-
prer fcandalum inde fubfequuturum;
imixfi aliquando fias, ceffante caufa,im-
pediens publicationem motivi, tenetur
populo fatisfacere , ut D. Covarruvias
docuit 5 doco fupra relato.

Si enim hzc jufte fieri: poflunc per
Pringipem: fupremum , & judices te-
nentur exequi modo prelibate ,. quan-
do mandarum continer impofitionem
peena acerbiflima ultimi fupplicii ; mul-
th magis obtemperare tenentur quande
preceprum tendic ad mitigationem pee-
na legalis, quam Princeps perindulgen-
tiam intoram tollere poteft, ur ex dictis
apparet. Cum in Principe pravalere
clementiam pulchirum fic : eleganter ad
rem Divus Ambrofius ; in Mich, 5.5. ibi:
Lmitamini ergo, [ mperatovess exemplum di=
vinums s ut itis in flatuendis legibus feve-
riores , in exigendis fuppliciis mifericordes.
Severitas legum infolentem reffringat an-
daciam, mifericordia Principis reas fubtra-
hat pene.
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De homicidio patrato per aggreffiim , web
nfaltatwn ad [ defenfionem
¢ de pena.

SUMMARIUM.

1 Fadli fpecies narvatur , & n.o.

1 Duobus tantum corvigantibus, [futer-
que valneratus evadat , wnus ab alio
Vielneratas prefumitur.

3 WNemo. fibi valnus inferve prefumi-
tur.

4 Aggreffor quis fit. conjecluris probari
potefl.

5. Aggreffor prafumitur 5 qui offenfus re-

peritur antecedenter, & caufam vin-
dicands [e, habebat.

6 Aggreffor prafumitur occifies,wel ma=

@is vulneratus,
7 Comirarium.
8 Antonii Gomel apimio faver huic

prafum




