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nations; but in order to arrive at that agreement, it
was necessary for more than a quarter of a century
to pass, to procure their acceptance in the Confer-
ence of the Hague, as all that which the Convention
of Brusselsestablished inthe yearof 1874, were in the
greater part only copiesof the work of that of Genova
in the year 1863. This demonstrates, that in order
to arrive at concrete rules of law between States, at
well defined juridic relations, the work required is
a very laborious, very slow and patient one; so that
this very thing, that is, our political jugdment, sug-
gests to us to restrict our field of action, by giving
to the American nations, which possess conjointly
the same analogous principles, greater facilities for
establishing a conjunction of principles more or less
acceptable among them. ‘

I pass to the second remark of the Delegate from
the United States. The project says: «which shall
govern the relations among the American States,»
and His Excellency the Delegate from the United
States proposes, that that sentence be substituted by
the words «applicable to and in conformity with the
existing relations between the American States.» It
appeared to me, on first impression, that the scope,
which the honorable Delegate from the United States
gave to this propositionwas a different one, and that it
might be that which many authors take intoaccount,
in order to determine what are the rules among na-
tions, in sustaining, that there cannot be establish-
ed only those which actually govern the relations
among the nations, but also those which should rule

-them. In this case there are two elements: one al-
ready established and the element which showrld be
established; and in this last one, I could explain to
myself the modification. But to determine, that they
are perfectly applicable and in conformity with these
relations, is inconceivable, because those which they
are going to codify, have to have for their base the re-
lations existing between them ; to the contrary, they
would perform a theoretical and abstract work: it is
necessary to take into account their traditions, their
customs, the practices established among them, for
the purpose of giving to those rules a concrete form
and to codify them in the most general manner pos-
sible, in order that they may be accepted,

For these reasons, I believe that the original form
responds perfectly to the object of the Commission,

Hus Excellency Mr. Leger—1I thank my distin-
guished colleague from the Argentine Republic for
having given a wider scope to the discussion, carry-
ing it into the sphere of principles. The same as
he, I recognize, that there exist differences between
the manner of viewing things of Europe and that of
America, and that these differences have necessitat-
ed the adoption of certain special rules, He will, how-
ever, agree with me, that the harmony existing be-
tween the American republics is not perfect either,
and that among some of our sister republics there
exist some differencesas grave as those which can pos-
sibly exist between America and Europe. These dif-
ferences can be no obstacle to the formulation of codes
of International Law applicable to all the countries.
The International Law, being a principle superior
even to the particular legislation ef the States, has
precisely for its object to reconcile the differences, to
destroy the difficulties. If for the rest there existed
harmony of views, and uniformity in the rules fol-
lowed by all the nations, it would be unnecessary to
make treaties to establish those which it is compul-
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sory to observe and to obey. The customs which fre.
quently constitute a real law between two or various
nations, certainly are not recognized everywhere with
the same authority. Even the same government at
times observes with respect to its neighbors a right
created by custom, distinct from positive law, and
from the treaties which, according to circumst;mces,
govern its relatious with other States. T'he idea of
a codification is a happy one, precisely, because, if
it could be realized, it would have a tendency to re-
duce the differences, te diminish the probabilities of
conflicts, ifit does not succeed in making them disap-
pear entirely. For this reason, the codification should
not be restricted only to the rules, which may he more
or less useful to our continent.

My honorable opponent believes, that the work of
the Commission if it were not destined to govern the
relations of our republics, could be compared to the
Code of Blundschli, which is applied by nobody. To
this I reply, that it is not well to prejudge the result
of the work of our commissioners, By selecting com-
petent jurists, well informed as to our necessities, our
ideal and the present situation of Europe, it isbrob-
able that we may arrive at having a code of practical
rules, which will, no doubt, contain philosophic prin-
ciples (for it is not possible to separate philosophy
from International Law, especially ), but which will
have for their principal object the regulation of our
conflicts, as well with America as with Eu rope. The
present is not the moment to declare, that these codes
are to govern only the relations between the Amer-
ican republics: this declaration we can make at the
time of adopting the codes, in that of their ratifica-
tion. We can therefore suppress without any objection
whatever as far as the present is concerned, the last
part of the phraseology of Art. 1., reserving to our-
selves the right to reproduce it later on in the act,
in which we declare the acceptation of the codes as
regulators of our reciprocal relations.

HHis Excellency Myr. de la Barra.— Fortunately,
Messts. Delegates, the debate is taking a most elevat-
ed turn, which will permit us to see with greater
clearness the point, where the real convenience of
the establishment of the governing principles of the
formulation of the codes is resting. The very honot-
able and well-informed Delegate from Haiti has pre-
sented to us a few minntes ago, in a substantial sy1-
thesis, his objections regarding this matter: His Ex-
cellency Mr. Leger believes, that the generative prin-
ciples of International Law in European countries
are the same as those of the rest of the continents,
and that they should be embodied in the Codes in
such a manner, that these should rule the relations,
not ouly among our republics, but among all the na-
tions of the world. This way of looking at things com-
pelled the honorable Delegate from Argentine, on a
former occasion, to call attention to what are the two
sources of International Law, according to which a
generative principle, or a group of such principles,
may be established, which are applicable, afterwards,
by true syllogisms, to concrete cases, or by which
these principles may be defined, as a result or Sy1-

thesis of a previous observation of facts.

From the school of Kant and of the otheridealists,
who established this series of principles, applicable
to all relations, was born the idea of embodyiug in
the Codes of International Law a conjunct of rules,
which were to be the standard in international re-
lations. The reason stated by the eminent Argen-
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tine author, Carlos Calvo, in the first chapters of
his monumental work, appears to me to be well to
the point, when he affirms, th_ut the theo.r_\-‘ of making
a Code of universal International Law is as utopian
as that of realizing the tendencies of the Abbé Saint
Pierre, of Rousseau and Kant ete., b-_s'cause, as the
distinguished author whom I have cited, says, the
interests are so complicated, and the circunstances
that separate one country from thg other, are so va-
ried, that they would make impossible, or almost 1m-
poss’ibie, therl‘()f]lllllati(}}] of a code, which could be
accepted by all the nations. ‘

If we pass from the generality to examine what
occurs in the relations of one country with the
others, we will observe, that these relations, although
normalized by a common center, by the unity of
interests which exist in the country from which they
proceed, nevertheless may vary, when estabh_si]ed
in a different country. The treaty of extradition
which a country concludes with another, may 'be
different from that which it concludes with a third
one; there may exista certain difference in the
manner of establishing mutual relations; there may
be some difference in the criminal laws, etc., which
may compel the establishment of different prescrip-
tions in the treaties of the same nature concluded
with two countries.

If we observe this in a matter which escapes the
variable interests of politics, the difference is fﬁ.lt
much more when it is a question of matters, Whl(.lh
relate to the vital interests of a country and to its
great economic interests. It is easy to estal?hsh a
?u'le, as recently one has been established in Fe-
bruary or March of this year, between the ICe_ntral
American nations, by their community of or1gm'by
interests that are common or at least, very similar
which circumstances have permitted to easily estab-
lish rules for settling the conflicts which may
arise, and for normalizing the relations which may
be established between them. The South American
republics could without difficulty meet in Moute-
video and perform a work, alike valuable for science
and useful for these republics, by formulating the
Codes of Public International Law an.d of Private
International Law, which were es‘tab_hshed in that
capital there is a similarity in their interests, and
above all, in their institutions. g .

But if we compare the results obtained in that
Congress of Montevideo and those pbtm‘ned 1.11.tha1;
of The Hague last year and in the Congress o
Private International Law, presided over by the
illustrious Asser, we will note, tl}at fxlthough tl}e
principles of science are the same in Europe and u&
America, the starting points of one codification an
of the other are entirely distinct. In the Treaty of
Montevideo the law of Domicile Was‘taken as a
starting point, while that of nationality was the
base for the settlement of conflicts, according to
the way of thinking of the savants assembled at the

e ast year.

Ht'll(t‘zllllcerémctx‘i;t, then, great, diﬁr‘cnces, anld th_ese
differences, which are accentuated in t‘he codaﬁcatlc_m
of Private International Law to which I have re-
ferred. will be still livelier, more marked, ‘:vhen‘ it
is desired to reconcile European and American in-
terests in the form now p_roposed, and pOSSl}‘l}'}[‘; 11'19,51:
create a profound separation between the differen

countries. ;
In order to refer only to an actual fact, and I in-

tentionally select one of very small importance,
that of the law «etur priori,» we observe in the
European practice some difference in the applica-
tion of that principle. Bismark, a short time before
the Franco-Prussian war, estblished a priuciple
contrary to this, desiring to force it upon the other
nations; which principle was afterwards objected to
with well-founded reasons by the Foreign Depart-
ment of the United States. We find ourselves, thm:e-
fore, in the presence of great difficulties. which will
not only present themselves in the solution of the
problems pertaining to Public International Law,
but also to Private International Law. :

How could we, gentlemen, find a formula which

would reconcile the rights founded upon domicile
with those tounded upon nationality, when these
two principles are not antagonistic in their substan-
ce, but in their aplication? How could we procure,
that not only between Europe and America, but
among the American nations, a principle be estab-
lished for determining the nationality of origin,
to which the Delegate from Argentine refers in his
very lucid discourse, when in some of the nations
we have the qus solip in others the qus sanguinis»
and in others a mixture of both, which would not
permit a formula for solving the difficulties which
may arise? We find ourselves, then, confronted by
a 1)1'01)16111, the solution of which is extremely diffi-
cult, although not impossible. Can we have the
assurance, that in each one of the fundam'ental
points which the Commissioners are to examine, a
rational solution may be found the same for the
American nations as for those of Europe? In this
continent, we at least have a conm_mnity of institu-
tions; we have a well confirmed liberal spirit; we
have a common origin, as regards our Public Law,
even if not as to our race. This community, then,
causes our difficulties for this codification to be less;
but they will be much greater, almost insuperable,
and we even might apply to this task the words of
Mr. Calvo, to which T have referred beforg, that,
if believing the task difficult for the American re-
publics, we would augment the d1ﬂicu]ty, if we
should complicate the solution of this problem by
taking into account Kuropean interests.

Later on, I would say to the honorable Delegate
from Haiti, European nations and those constituted
in Asia may be invited to join those of America
and give their adhesion to these codes: in that case,
indeed a practical work will have been accomplish-
ed, and it will be for the European nations, for
these in general which have no objection to unite
with those of America, to indicate their adhesion,
with the modifications that they may think oppor-
tune. But if we, from the start, and aware of the
oreat difficulties inseparable from such a work if
we increase them, instead of simplifying them, we
will have the certainty that unfortunately it will
not prosper. ;

Opron t11)1e contrary, we accomplish only something
modest,—relatively ambitious by its exalted ten-
dencies, but modest in comparison with what the
honorable Delegate from Haiti desires—we shall
have more probabilities of a successful consumma-
tion, than by desiring to establish a universal code.

T'o the reasons adduced by the honorable Dele-
gate from Haiti, another one may be added, one
which will have to be taken into account: the
American republics, although they have produced
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men eminent in International Taw, certainly find
themselves generally subject to the study of many
texts, of many works by European authors, and
perhaps for that reason, the honorable Delegate
from Haiti desires that to the American jurists some
from Europe may be added, who by their enlight-
ened views might contribute to the successful per-
formance of the work. This observation, which
might be made in favor of the proposition of His
Excellency Mr. Leger, has no weight either, in my
opinion, because these savants may be very easily
consulted, the opinion of each one of them on the
several points which the Commissioners will have to
study, may easily be taken into account, without the
necessity that any European publicist should form
part of the Commision that is to formulate these
Codes.

I believe, therefore, Messrs. Delegates, that for
the reasons stated we may arrive at the conviction,
that the task which will be imposed upon the
authors of the Codes of Public and Private Inter-
national Liaw, according to the terms of the propo-
sition of the Committee, has the proper vital elements
and if we desire to give it greater amplitude, we
expose ourselves to the risk, that this very great
benefit may not be realized: I refer to the formation
of the Codes, which contribute to the strengthening
of international peace.

I believe, therefore, that Art. 1. forms a whole
sufficiently clear and precise, which will allow us to
hope, that the grand work that is here inaugurated,
announced and thmuL will soon be a fact in benefit
of the American nations.

Secretary Macedo—Nobody has asked for the floor.
The Conference is asked whether it approves the
amendment submitted by His Excellency Mr. Bu-
chanan. .

After the ballot had been counted, it was seen
that the amendment was rejected by seventeen votes
against that of the United States.

The amendment submitted by His Excellency
Mr. Carbo to the effect that after the words: «in the
interval from the present to the future Conference,»
the following be added: «and as soon as possible, »
was placed under discussion,

The above amendment was uns inimously approv-
ed without discussion.

The amendment submitted by His Excellency the
Delegate from Hayti, whereby it is consulted that
the ﬁuql part of art. 1, to wit: «. which shall
govern the relations between the chnmn Nations,»
be suppressed, was placed under discussion.

The above amendment was rejected by sixteen
votes against that of the Delegations of the United
States and Hayti.

Art. 1, as amended by the Committee having
been placed under debate, was una uiimously approv-
ed without discussion.

The amendment to art. 2 submitted by His Excel-
lency Mr. Leger was placed under discussion.

His Excellency Mr. Leger.—As the amendment
just read and that which I submitted to art. 3 are a

consequence of that submitted by me to art. ; ¥
. ’ - ]
am compelled to withdraw both amendments,

Aftersaid amendments had been withdrawn. art. 2
of the Report of the Committee was placed n:i(le

discussion and unanimously approved without de-
bate.

.\'r'(‘l’('/ffﬂ:l’ Macedo.— Art., 3 is under disc ussion.

: His Excellency My, Mac ”/u Delegate from Mex-
zco.—Messrs. Delegates: Art. 3, now under discus-
sion, provides that after the observations therein re-
ferred to have been systematically classified and the
Codes have been revised by the commission which
is to draft them the same shall be presented to the
next Pan—-American Conference.

I think that His Excellency Mr. C: nlm was right
in his remarks to the ef fect that the peri 10d fixed was
h.m vague to render the labors of the committee prac-
llmll_\' fruitful. It might happen that the next Pan=
i--\.nilcric.‘m Conference to \\] ich the Committee al
udes wotld be delayed as long or longer thz
time that has el u:\ul between the f B e

first and Interna-
tional American Conference. in order to take up this

work? I believe that Article 3 in the amended form
in which His Excellency Mr. Leger has 1»1'=:scntcd’
it, responds perfectly to this contin gency, and in as
much as His Excellence has withdrawn it, in spite
of some amendments required by the sense in which
Article 1 was adopted, I ask to be permitted to offer
to the consideration of the Assembly the following
amendment:

«Article 3. Aftertheseobservationsshall have been
S_\‘Sl{.‘lll{lti&l“} classified and the codes have been re-
vised in conformity with them by the Committee
which drafted them, they shall IJL‘- submitted again
to the governments of the American upuh.lu, to
be d(lup‘wd by those who desire it, either in the next
International American Confe rence, or by means of
treaties negotiated directly between said lellbllCS »

s Excellency Mr. de la /-ur,a —As the modi-
fications offered by Their Excellencies the Delegates
Messrs. Leger and Macedo are in harmony with the
spirit of the project offered by the Committee, and
may cause that even before the assembling of the
next Luutucncc— the result of the work of the Comni-
mission may be known, the Committee asks permis-
sion to \'\'i*'hmw the article under discussion, for the
purpose of presenting it in the form proposed by His
Excellency Mr. Macedo.

Secretar v Macedo.—The Committee having ac-
cepted the amendment proposed by His E \Lellencx
Mr. Macedo, the Conference is asked if it 3clol)ts
Art. 3 as amended.

1e
h

I3 - 4 =
The vote having been taken, the article was adopt-
ed unanimously by sixteen votes.

Art. 4, was then put under debate,

His Excellency Lazo. Arraga, Delegate from Gua-
temala.—1If I understand this article aright, it refers
to the exchange of ratifications of a treaty which has
not been concluded as yet, and for that reason, it
appears to me, if my understanding of the article
is correct, that it should be suppressed and inserted
in the treaty which may be concluded.

I would be pleased if some member of the Com-
mittee would please explain the idea which was had
in view in wording the article.
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His Excellency Mr. de la Barra.—The object of

the Committee, in including Art. 4, in the project

under leCll‘ﬁlUll was that of facilitating the adop-
tion of said project, avoiding certain pr DCt‘Ldlllga and
delays which might postpone its execution for an in-
definite time. This is the ouly object which was had
in view for including Art. 4 in the project.

But the honorable delegate from Guatemala is
right in remarking, that this clause would be in its
proper place in the treaty or treaties which may be
concluded. In fact, that is its place; but I beheve,
that there will be no objection to adopting the article
as it is, in order that it may serve as one of the rules
which may be accepted, and that it may pave the
way, so that the benefit which the project is intend-
ed to accomplish, may be established as soon as pos-
sible.

Llis Excellency Mr. Lazo Arriaga.—1 thank the
distinguished Chairman of the Committee for the ex-
planation which he has been pleased to give us; but
I find that he himself appears to recognize that the
article is a little out of its place in this Convention,
and that it would be more proper, if it were to appear
in that which may be concluded when adopting these
codes, if it happem that the treaty should be con-
cluded some day. Consequently I move, that Art. 4.
of the project under discussion be suppressed.

Secretary Macedo.—The Committee has stated to
the Secretary, that it withdraws Art. 4. of its pro-
ject, for the purpose of suppressing it. As a conse-
quence, the Conference will take up the discussion
of Art. 5. which will now figure as Art. 4.

Art. 5. was adopted unanimously without discus-
siomn.

His Bxcellency Mr. Pablo Macedo.—'The Com-
mittee has offered a very judicious project of Con-
vention, and the Conference has seen fit to adopt the
same. It appears to me that the Convention which
the Conference has adopted, would be complete, if
an article, was added, similar to that, I believe the
third, of the resolution submitted to the Conference
on the occassion of the assembling of a Customs
Congress, which article will indicate the time and
the manner in which the republics here represented
are to ratify the convention which the Conference
has adopted. In this sense, I ask the Committee to
accept the following addmou «Art. 5. The ratifi-
cation of the present convention, by thc republics
of America which may see fit to grant it, shall be
communicated to Secretary of State of the United
States, before the expiration of six months, to be
counted from the closing of this Conference.»

It appears to me that in this manuer the project
remains, complete, and another step will have been
taken in the direction of its practical realization, be-
cause otherwise, if it is not begun by reqniring the
assent of the American republics for this Treaty or
Convention within a specified time, it will not be
possible to carry it into effect.

His Excellency My. Bermejo.—Mr. President:
Various Dc,lwutm desire to know the opinion of
His Excellency Mr. Macedo, whether it would not
be more advisable to fix the term at one year, instead
of six months, as pmpuaed The latter term would
be rather short for the ratification, in view of the
fact that the congresses of various American nations,
if not all of tllc.m, assemble, some in May, others in
June, ete. For this reason, I request His Excdlenc;

Mr. Macedo, to please reform his proposition in that
SCHSE.

His Excellency Mr. Macedo.—1 have no objec-
tion whatever to making the modification which
His Excellency Mr. Bermejo suggests. 1 had put
six months, following the ex lmple of what we had
done in the Convention on the Customs Congress, but
really the circumstances are different. There it was
a question of the assembling of a Congress within the
space of a year, and it was necessary to put the pcllod
of six months for the ratification of the respective
convention, while in the present case, we have no
such pressing term. For that reason I request the
Chair to please consider my proposition amended in
that sense.

Fis Excellency Mr.de la Barra.—'The Committee
on International Law accepts the proposition offered
by His Excellency Mr. Macedo, with the modifica-
tion suggested by Honorable Delegate from Argen-
tine.

Secrelary Macedo. — The proposition with the
amendment proposed by His Excellency Mr. Ber-
mejo, is in the following terms:

Art. 5. «The ratification of the present convention
by the republics of American, which may see fit to
grant it, shall be cmumumcued to the Semetaly ot
the Uulttd States, within one year counted from the
closing of this Conference.»

Without further discussion, Art. 5. proposed by
His Excellency Mr. Macedo was adopted unanimous-
ly, and the Chair ordered the papers to be referred
to the Committee on Engrossing.

SESSION OF JANUARY 22 1902.

Secretary Duret.—'The Committee on Internation-
al Law has presented the following amendment to
the project of T'reaty on the formation of a Code of
Public International Law and on another of Private
International Law. It reads as follows:

I'he Committee on International Law believes
that it is desirable, that the American jurists, to
whom the codification of the principles of Inter-
national Law will be confided, in accordance with
the project approved by the present Conference,
should have before the governments of America all
the prestige and all the facilities necessary to carry
out their delicate mission with all possible success.
We believe that this Commission of jurists should
also be composed in such a manuner, that its labors
have such scientific importance and such conditions
of prudence, as to facilitate, if possible, the adher-
ence to that work of the European governments.

Under these considerations, we believe it proper
and appropriate, that the Commission of five Ame-
rican jurists be made complete by adding to their
number two European publicists of recognized au-
thority. We propose, therefore, that there be added
to the article 1. of the project before mentioned, to
the sentence «Five American jurists,» the follow-
ing words: «and two Europeans publicists of ac-
knowledged reputation.»

Article 1. of the project would then read as fol-
lows:

Art. 1. The Ministers of the American Repub-
lics accredited in Washington, and the Secretary ot
State of the United States, shall appoint a Commis-
sion of five American jurists and two European pub-
licists of acknowledged reputation, charged with
the organization, pending the present and future




