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the part of Art. 3, which has been discussed, and at
the same time, have added to it the final part of the
same article, w]mh contains a precept entirely dis-
tinct, and wlnch refers in an exclusive 111(mucr to
patents of invention. The first part reads as follows:

«Art. 3. Theconsularagents of the nation to which
belong the owners of patents, designs, models or trade
marks, or in which they may be established, shall be
considered by the governments to which they may
be accredited, as the legitimate representatives of
said owners, for the purpose of complying with the
formalities and conditions required by the register
of the said patents, designs, models or trade marks.»

'The wording which in this case the final part of
the article would have to have, would be the follow-
ing: «T'he rights which are granted by the present
convention in its articles 1 and 2 do not exempt from
the obligations which the national laws may estab-
lish, to manufacture in the respective country the
objects protected by a patent of invention.»

His Excellency Mr. Elmore, Delegate from Peru.
— I regret very much not to be able to accept the
amendment offered by His Excellency Mr.Casasus,
which refers to the first part of the project submitted
by the Committee, which establishes the services
that the consuls may lend to the inventors who
have already obtained their respective patents; be-
cause the reason of the committee, in giving this
facility to those who have their patent, is that they
find themselves in the same country where the con-
sul resides.

An additional reason for not accepting the propos-
ed modifiction is that the point of which it treats,
is not a proper subject for an international treaty.

As regards the second reform which is p1oposed
the Committee will have no objection to accept it, if
this provision is generalized, making it app hcahle
to all the prescriptions which the convention em-
braces and not only to some ot them.

I believe, therefore, that the amendment proposed
by His Excellency Mr. Casasus cannot be accepted,
for the principal reason, that according to law, this
is not a subject for a convention. That a consul must
protect his own fellow citizens is a subject for the
legislation of each country. The secondary reason
1s, that there is some danger in employing the ser-
vices of certain persous who are living in the same
places.

Secretary Durel.—The Committee having declin-
ed to accept the modification proposed by His Ex-
cellency Mr. Casasus, according to the Rccrnlatlons
the same is put under discussion. Does anyone wish
to speak on the question? The Conference is asked
if it approves the amendment proposed by His Ex-
cellency Mr. Casasus.

The vote having been taken, the amendment re-
sultedadopted by eight votes against four, the United
States, Haiti and I\Iexmo having q})etamcd from vot-
ing. In the affirmative voted the following: the Ar-
gentine Republic, Bolivia, Colombia, CUSt‘l Rica,
Dominican Republic, Sal\'qdm (malenmla and Hon-
duras; in the negative: Chile, Lc1ndm, Paraguayand
Peru.

His Excellency My. F oster, Delegate from the
United States.— Mr., Plesldt!lt I would like to ex-
plain, why we abstain from voting on this article.
The patent practice of our country is something en-
ormous and has many ramifications. There are some
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of these clauses here which the Delegation from the
United States confesses, it is not wise enough to say
how they would affect exlstmlr laws there, and we
consequently are abstaining from voting on this pro-
1)051[1011 I have brought to the attention of the Com-
mittee one correction or discrepancy. We hope that
this project passed here will be such a one as our
country can adhere to, and in abstaining we wish to
say that we are not in the negative, nor opposing
that which has been undertaken here.

Secretary Duret.—The final part of Art. 3, in ac-
cordance with the amendment proposed by His FEx-
cellency Mr. Casasus, is now under discussion.

His Excellency My, Elmore.—Sir: 1 have accepted
the amendment, at least in its first part, that is,if it
is expressed in general terms, without referring to
one article or another. I now desire to call attention
to the fact, that the vote should be taken regarding
the retaining of the first part of that article, and even
if the order of voting has noimportance, it must, how-
ever, be remembered that it has not been voted on.

His Excellency Mr. Casasus.—Sir: If the Confer-
ence remembers, I have desired, in proposing the
amendment, to give form to the whole of Att. 20k
could not propose any modification to the first part,
because I had already sustained that it would be ne-
cessary to suppress it. Consequently, in drafting the
article in the form in which I have done, complying
with the desires of His Excellency Mr. Bermejo, I
have desired to express my entire thoughts regard-
ing Art. 3.

His Excellency My, Elmore.—I1 did not take notice
of the suppression which His Excellency Mr. Casa-
sus intends making, because I did not believe that
such was his intention; but as it is now a question
of this, I must state, that it would be very objection-
able to suppress the first part of the said article, be-
cause it would be equivalent to ignoring the Treaty
of Montevideo and the Convention of Paris, in which
this right is recognized. Art. 1. and 2. contain a ne-
cessary principle, because they declare the rights of
the individuals established in a country with a do-
micile or an establishment in the same, to cause their
trade marks to be registered, and Art. 3. refers to the
importation of trade marks.

Consequently, the principal object of the Commit-
tee is to authorize the titles obtained in a foreign
country with the same age as they have in the coun-
try of their origin; and this also the principal object
of the Convention of Montevideo.

It would therefore be equivalent to nullifying the
whole report, if the right to import the trade marks
were to be suppressed, and for this reason the Com-
mittee asks, that this part especially be adopted by
the Conference. I had not understood, that it was
intended to make this suppression, and it is likely
that the Assembly has not so understood it either.

His Excellency Mr. Casasus.—1I ask that the Con-
ference may pardon me for opposing with such in-
sistence the forced interpretation which the Com-
mittee gives to Art. 1. and 2. of the project under
discussion. It is not true that these articles protect
only the right of foreigners that are established in
the countries which it is desired to reserve the right
of property to them; they recognize the right of for-
eigners, whether they are modiciled or not in the
country in which they desire to reserve the right to
their trade marks and patents. Art. 1.says in effect:
«The citizens of each one of the signatory states shall
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enjoy in the other nations the same advantages grant-
ed by them to citizens in regard to the trade marks
of Commerce, Manufacture or Models and industrial
Drawings and to Patents of Invention Consequently
they have the right to the same protection and to
identical remedies against any attack upon their
rights.»

Or, what is the same, the citizens of each one of
the nations, whether they be domiciled or not in the
country in which it is desired to reserve their rights,
shall enjoy in the others the same rights as the cit-
izens.

Consequently, by this article all cases are afforded
protection, whether they refer to foreigners not es-
tablished in the country where they may desire to
reserve their marks or patents, or whether they are
established in the same. For that reason I sustain,
that this Art. 3. although it is contained in the T'rea-
ty of \Ioutendeo, i1s not pertinent, in as much as
the rights of foreigners are already recognized in the
most ample manner.

Precisely, when the project was discussed as a
whole for the first time, I contended that this prin-
ciple, which is more advanced than that established
by the Treaty of Montevideo, be adopted; but now
that it is secured, the precept which is proposed in
Art. 3. results entirely unnecessary. If in this pro-
ject of treaty every kind of facility for registering
their patents and marks is granted to foreigners, it
is inconceivable, in what other express manner they
may be authorized toimport their patents and marks.
The concession in favor of foreigners which the first
part of Art. 3. under discussion contains, is there-
fore unnecessary.

His Excellency Mr. Chavero, Delegate from Me-
xico.—1 am not in full accord with the ideas of the
President of the Committee. I think that the Con-
vention ought to protect only the inhabitants of the
signatory countries, and it so states in the preamble,
I am going to read the corresponding paragraph:
« Notwithstanding, for the purpose of clearing away
the objections made during the course of the debate,
it is proposed now that the citizens of the signatory
nations, as well as the foreigners who may have their
domicile therein, or some industrial or commercial
establishment, may enjoy in the other contracting
states, the same advantages and protection accorded

to citizens, with respect to patents of invention, of

drawings and industrial models and of trade—marks:
such are the stipulations of the Convention of Paris
of March 20 1883.

«It has not been possible to amplify these provi-
sions to include foreigners without domicile nor es-
tablishment in the country, although some national
laws protect them in the same manner as they do
the citizens of the State; because a convention can-
not be adjusted to favor transitory foreigners, and
accord them in the other countries the advantages
that the laws of one of them concedes to foreigners,
and which those same laws may revoke when even
the respective nation may deem fit. On the other
hand, a like stipulation for the benefit of that class
of fozelcrnen, would tend to suppress every stimulus
for the QLdlLs to which they belong, to concede
to citizens of the signatory cmmtnc,, Lqua] rights,

whether by adhesion to the corresponding treaty, or

by reciprocity granted in a different form.»
Acting under this criterion, I have signed the pre-
sent project,
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His Excellency Mr. Elmore.— 1t seems to me, Mr.
President, unnecessary to discuss this matter very
much. As this affair is somwhat technical, we will
give an example, so that the ideas may be rendered
clearer.

Articles 1 and 2 would protect the citizens of the
sigratory countries, for example, in Buenos Aires,
to obtain a paterit there; they would also protect the
foreigners domiciled there, or who might have es-
tabl 1&11111&11t, and the project cannot be 1(Uusted for
the purpose of comprising foreigners in transitin the
Argentine Republic, who ha\'e 1o establishments,
or who were not citizens of the signatory countries,
but only the residents, or those with establishments
in the conntry. But referring to the remark of His
Excellency Mr, Casasus, a foreigner, for example,
in the United States, obtains a patent; he is a for-
eigner in the signatory countries; then that foreigner
Luuld not render, according to dltl{:ie‘? I and 2, his
title valid in the countries of the Convention, fcn he
is not a citizen of any of them, because he has not
his domicile in them nor docs he possess there an
establishment, while the article proposed establishes,
that the title issued in the United States, for C\ample
is sufficient to cause it to be respected in the other
signatory countries. That foreigner, who in all the
signatory countries was not protected by articles 1
and 2, would be protected by article 3 of the project.
For this reason I insist that the vote of the Confer-
ence be consulted regarding the retention of said
first part.

Secretary Duret.—In conformity with what has
been stated by the President of the Committee, a
special vote will be taken upon the first part of art-
icle 3 at the proper time. Discussion will now be
continued on the second amendment proposed by His
Excellency Mr. Casasus.

His Excellency My. Berme jo Delegate from the
Argentine /uj:zm/n —1I am going to mdlcate why I
consider that it is necessary to maintain the article
such as the Committee has presented 1t, at the risk
of depriving its project of all unity. The project of

eaty on Lmde—mcu}\s or patent nghts, is a collec-
liou of provisions intimately related, and if we take
a criterion distinet from that of th Conumtiet in the
drafting of the first articles, we will have to change
it entirely; in order to prove thls it is sufficient to
recollect the following: Art. 4. lhewlmu} inwhich
the concessionaire has his principal establishment or
domicile shall be considered as the country of origin.
In case he should not have any such establishment
in any of the signatory countries, that the State of
the Signatory Nations of which the claimant is a
citizen, shall be considered as the country of origin.»
The article under discussion speaks of the country
of origin; if this disappears, the other articles will
have to dlbdppeal also.

Then, what are we to do in this case? The pro-
ject, as \:\'111 be seen, responds to a more restrictive
idea than that had in view by the treaty of Monte-
video: in this latter, it was established, in ample
terms, that a patent granted in a foruon country
mlfth be held valid in the other countries, and in
the present case, no difference whatever is made,
The Committee, for the reasons given in its report,
states that it is not proper to al]ow such an extraor-
dinarily broad scope. A foreigner finds himself in
one of two cases: he is either domiciled in the coun-
try, where he seeks to obtain his patent, or he is
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not, and it is then sought to have the trade mark or
patent recognized in the other signatory countries.
Therefore, departing from that restrictive doctrine,
it may be explained why art. 3, under discussion
reads as follows:

Art. 3. Patents of invention and industrial draw-
ings and models, as well as of Trade-marks of com-
merce and manufacture granted in the country of
their origin, may be imported to the other signa-
tory .St’ltts for the registration and pub lication, as
may be 1cqunul by the laws of the respective coun-
try, and they shall be protected in the same manner
as those granted in Lhc State itself. For this pur-
pose the interested parties shall be allowed to apply
to the Consuls of the country in which they intend
to introduce their trade—marks, drawings or models;
which Consuls shall transmit to their Governments
the applications, samples and models and the neces-
sary funds, delivered to them by the interested par-
ties. This provision does not exempt the articles for
which a privilege is solicited, from the obligations
which the national laws in regard to factories may
establish in the respective country.

I fail to see anything objectionable in the doctrine
contained in the text of the article of the Commit-
tee.

Mr. Casasus has referred to the second part of ar-
ticle 3, and states, that the best manner of facilitat-
ing the procedure of registry, is to confer upon the
consuls the personality that,by the present laws,they
can only have by special power; while under this ar-
ticle the\' are dlltll(nl/u at once.

This is why I am going to vote for the project of
the Committee and the amendment of the Honorable
Mzt. Casasus, relative to the second part of article 3.

His Excellency President Raigosa.— As the Ho-
norable Chairman of the Committee, the report of
which is under debate, has asked for a special vote
upon the first part of the article now under discus-
sion, the Chair has considered it its duty to attend
to the just desire of His Excellency; but as the Ru-
les provide, that the amendments and modifications
that may be proposed to the articles under debate,
be considered and voted on before the article which
they are intended to change, for this reason the Chair
has ruled, that the second amendment proposed by
Mr. Casasus be discussed, without preventing that
the very just and deserving reasons which the Ho-
norable Delegate has just manifested-to the Assen-
bly, be talu:u into consideration by the Conference.
So that the ruling, that the amendment be discuss-
ed, does not oppose, that the subsistence or non-
subsistence of the first part of the article be voted
on afterwards.

His Excellency Mr. Casasus.— Sir, I am not in
accord with the ruling made by the Chair, for the
modification that I presented to the second part only
has a reason to exist, if the first part disappears; if
it has to exist in the article under discussion, I will
then find myself obliged to withdraw the modifica-
tion; for this latter was intended only to save a pre-
Cept which although it may have nothing to do with
this article, is, notw I‘.hhlr_\'ﬂ(hl]g‘ incor pcn“tu] in the
project of the Committee. I would then ask, Mr. Pre-
sident, that you kindly accede to the desires of the
Committee, in the sense that a vote be taken upon
the first part of the article now under debate.

His Excellency Mr. Alzamora, Delegale from
Peru.—It seems to me, Sir, that there is some con-
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fusion of ideas in this discussion, and I myself am
not quite sure of mine, for which reason I would
suggest that under these circumstances the’ vote be
not taken.

Arts. 1, 2 and 3 of this project, as I look at it,
contain two distinct ideas, Arts. 1 and 2 establish
a right applicable alike to citizens and to foreigners,
dh]mlluh with some restriction upon the latter , to
obtain in each of the signatory countries the pau:nt
or title referred to in the project; and art. 3 contains
a very different idea, and which, in my opinion,
does not interfere with the greater or less extent of
the rights established in the foregoing article. Ar-
ticle 3 refers only to the right that citizens or
foreigners have to import titles or patents that they
may have obtained in one country, into another.
Thus, for example, an American obtains a patent
in the United States, then goes to Peru and asks
that this patent be registered with the priority that
it had in the United States. Before him, but after re-
gistry made in the United States, a Peruvian or any
Utllu foreigner, it matters not which, had solicited
in Peru the 11uht to the same patent. The case
would be decided then by ascertaining who secured
the first patentin North America, because thistreaty
establishes that preference be given in the order of
priority had in the country of origin. Thus, this
article does not interfere with the greater or less
extension of the right that may be given to foreign-
ers to obtain patents.

This provision that we are discussing estab-
lishes an idea entirely distinct; that is of enabling
the importation of the patent obtained by a person
in a different country from that into which such
person seeks to import it, but with the priority
possessed by the said patent. This is the whole pro-
ject, and if this provision be suppressed what
remains of it? Nothing; because all that relates to
the extension of the right to obtain patents is
already conceded by all \meuc n legislations.

Therefore, if article 3 3 be suppressed, the whole
project falls, and the article under discussion will
have to subsist.

His Excellency My. Casasus.—In truth, Sir, there
is some confusion of ideas in the discussion of the
project; but in measure as we advance, the less we
seem to understand each other.

The interpretation that Mr. Alzamora gives to
the text of the treaty, without doubt, is not the one
that its authors have wanted to give it. It is not
sought to protect the right to a patent in order that
its owners may enjoy it in other signatory countries,
with the priority that they have in the country of
origin; for article 5 states:

«For the purpose of preserving the right of priority
of Patents of Invention, Mode Ts l)cswu& or Trade-
marks to be imported, a term of one year, as to the
former, and of six months as to the latter, is grant-
ed, to be counted from the date of their having been
originally granted, to the presentation of the applica-
tion for the same to the respective authority of the
country into which the privilege is to be nn-\nlul »

So then it is not a question in article 3, that
patents, from the date on which they have been
granted in the country of origin, should be respected
in all the other signatory countries, but that within
a brief period they may preserve their prority, if
their owners register the patent within such period.

Iis Excellency Mr. Alzamora.—What Mr. Casa-
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sus has just said, is a confirmation of the ideas that
I have expressed. Let us read the other three articles
and the sense of the same will be rendered clear.
The part under discussion, of article 3, is this:

Art. 3. Patents of invention and industrial
drawings and models, as well as of trade—marks of
commerce and manufacture granted in the country
of their origin, may be imported to the other signa-
tory States, for registration and publication, as
may be required by the laws of the respective
country, and the shall be protected in the same
manner as those granted in the State itself.

«Now, articles 4 and 5 state:

The country in which the applicant has his prin-
cipal establishment or domicile, shall be considered
as the country of origin.

In case he should not have any such establish-
ment in any of the signatory countries, that State of
the E;lgntllm} States of which the claimant is a
citizen, shall be considered as the country of origin.

Art. 5. For the purpose of preserving the right
of priority of Patents of Invention, Models. Designs
or Trade—marks to be imported, a term ot one year,
as to the former, and of six months as to the latter,
is granted, to be counted from the date of their
having been originally granted, to the presentation
of the application for the same to the respective
authority of the state into which the privilegeis to
be imported.»

It is clear, that a period of time would have to be
assigned, so that, when a patent is obtained in one
State, it may be registered in another. The project
does not intend to say, as Mr. Casasus has understood,
that when a patent is obtained in the country of
origin, it must be respected eternally in other coun-
tries, without any difference; no, each country
preserves its autonomy and may fix a certain period.
An example will illustrate this idea: a citizen of the
United States obtains a patent in that country, ora
foreigner domiciled there, which is the same thmﬂ
he then goes to Peru and asks for the registry of
his patent. One of several cases may happen. it 1s
presented in six months or within a year;ifitis a
patent for an invention, according to article s, he
goes to Peru and obtains registry; it has the same
age of registry as that on ‘which the patent was
granted in the United States; in such manner, that
if there had been another party who had previously
solicited the patent in Peru, after the date on which
it was granted in the United States, the right of the
latter would be preferred in Peru; but if this party
had allowed the year to pass, and meanwhile another
person had come in and had obtained the patent in
Peru, the right of the second is the oue to be pre-
ferred, because the period of one year has passed.

'T'his is, then, the very evident case of article 5,
to which Mr. Casasus has referred; there is nothing
obscure upon this point. It is sought to establish the
right of carrying the patent from one country where
it has been granted, to another with the age that
it had in the former, in such a manner, that if a
third party should intervene and ask for a patent
on the same thing, his right does not prevail, nor
take preference over the preceding one; this is the
question. Suppress this and what have we done?

If we do not establish the right that a patent re-
gistered in one country may be imported into ano-
ther within a certain period, what new feature will
we have introduced?
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Precisely this right gives L1.111qu]1L\ to the in-
dustrial world, because in effect t, it is very difficult
for one who m:\}ws an invention, to establish his
right in all the countries of the globe ; he is com-
pelled to accredit his invention in the country in
which he lives, and it is advisable to grant him a
term in the other countries,so that meanwhile nobody
can getahead of him. Let the article under discus-
sion and those which follow be suppressed, then the
treaty will remain null, because all the other articles
are in perfect relation with each other; it is a re-
dundancy, because all the other principles are con-
tained in the legislation of the countries which sign
this treaty ; the unlx thing new which is established
here, is tht_ pio\mml of Art. 3. and the consequent
provision of Art, 4. Therefore I have no doubt what-
ever that Art. 3. must remain.

His Erﬁ&-’/!«u.zjf Mr. Ebnore.—1 only desire to
state, that the interpretation which my distinguish-
ed collegue has given is exact, and is that which
has gov erned in the formation of this project. Art. 6.
says: «All qllf:'\“()lla which may arise regarding the
priority of an invention and the cl(lUpLIOIl of a trade-
mark, shall be decided with due regard to the date
of the original application for the respective patent
or trade-mark, in the countries in which they have
been granted. »

Secretary Macedo.—'The conference is asked, if
the first part of Art. 3. which reads: «Patents of in-
vention and industrial drawings and models as well
as trade-marks of commerce and manufacture grant-
ed in the country of their origin, may be imported
to the other signatory states for their registration
and publication, as may be required by the laws of
the respective country, and they shall be protect-
ed the same as those granted in the state itself. »

The ballot having been cast, there resulted a unani-
mous vote of twelve in the affirmative, the United
States, Haiti and Mexico having abatained from
voting.

Secrelary Macedo.—His Excellency Mr. Casasus
having withdrawn his amendment to the final part
of Art. 3., Art. 4. is now under discussion.

None of the Delegates desiring to discuss the ques-
tion, the vote was proceded with, the result being the
unanimous approval by twelve votes, the United Sta-
tes, Haiti and Mexico having abstained from voting.

In the same manner Articles 5., 6., 7. and 8., were
adopted without discussion.

Art. 9. was then offered for discussion.

His Excellency Mr. Casasus,—Messrs, Delegates:
I have drafted an amendment to the article under
discussion, which I respectfully submit to the con-
sideration of the reporting Committee; it reads as
follows :

«Trade—marks of Commerce and Manufacture
which are comprised in the case of paragraph III of
the preceding article cannot be obtained or recogniz-
ed, nor can the rights of such trade-marks as llclVC
become public property in the country of their origin
be made effective.»

The Committee does not believe that trade-marks
can become public property, and in effect says in
the preamble of its report:

« Patents of invention and of models and designs
of manufacture may become public property, because
the industry that has been protected by them may




