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ded, should have been accused ot a erime the penalty
of which is that of death, or if he should have been
sentenced for such, the government the demand is
made upon, may request, when graunting the extra-
dition, that said penalty be substituted by the next
less in severity, by means of a commutation, which
shall be granted in the manner provided by the laws
of the country making the demand.»

As the Conference will observe, this article seems
to reconcile the extreme opinions: on one hand, the
territorial supremacy of the criminal law is respect-
ed, and on the other, it concedes to the nation which
delivers the criminal, the privilege to ask for cle-
mency in his behalf, besides, it leaves the nation
which has demanded the extradition of the criminal
and to which he has been surrendered, at liberty to
grant clemency or not, because it isobliged to grant it
in conformity with the internal laws which govern
that point. In this manner, if it thinks that it should
not be granted, it will not do so, and in the case
that it can be granted, it certainly will accede to the
request of the nation which has interposed its valua-
ble offices.

I repeat, that I make no formal proposition, but
simply offer this article to the enlightened considera-
tion of the parties who support either of the theories,
in order to see, whether it seems aceptable to them.

His Exellency My. Alzamora.—1 desire to make
but a few remarks. I wish to refer to an argument
offered by His Excellency Mr. Walker Martinez,
with certain force, but which in my opinion is not
well founded.

At the outset I will state, that I am in accord
with the idea expressed by His Excellency, that
there is no necessity for ascending here into the
realm of doctrine and of science, in order to treat on
this matter. I further must declare that I am not
possessed of any fixed sentiment in this matter, that
I am not swayed in the present discussion by any
kind of doctrinary or scientific ideas, and that my
ideas are in perfect accord with the legislation of
my country; I believe that in so for as the death pe-
nalty is concerned, that no absolute principles can
be established, and I admit that all countries can es-
tablish it in a certain measure and in special cir-
cumstances.

The argument to which I refer is the following:
If Venezuela claims for herself the right, that the
death penalty be not applied, and refuses to sign
the treaty, except under the condition that her re-
quest be acceded to, the other countries which sustain
the contrary principle, will also refuse to sign the
treaty, if the request of Venezuela be granted.

This argument is not well founded. Venezuela
will not sign the treaty, except under the condition
that in the case of the death penalty it be remitted,
because her constitution contains the principle of
the inviolability of human life. In order that the
rest of the countries should be justified in refusing
to sign the treaty in favor of Venezuela, it would
be necessary, that their constitutions should contain
the opposed principle that 7z #o case can execution
be avoided in the case of the death penalty; but if
they donot contain that principle, if they simply con-
tain the principle, that the death penalty should be
applied in certain cases, it is clear that Venezuela
may accede aud deliver a criminal who may be found
in her territory and may deserve the death penalty,
provided that it be commuted. This is not contrary

to law, the criminal is not under the jurisdiction of
the countries that admit the death penalty, and bet-
ween not punishing him at all and punishing him
with the penalty next inferior in severity, the latter
evidently is preferable.

But it is said, that we discredit our own legislation,
if we admit the exception which Venezuela wishes
to make, if we admit this disavowel of the death
penalty. In the first place, I do not believe, that
the legislation of the countries which admit the
death penalty, will be discredited by accepting that
another country, which does not admit it, should
stipulate the condition, that said penalty be not
applied. It is not established thereby as a principle
accepted by all the countries, but it simple gives to
each one the right to 1mpose that merely optional
and not imperative, condition : this simply signifies
an act of tolerance on the part of all the countries,
but by no means the abrogation of the principles
recognized in their respective constitutions, and by
no means implies a discrediting of their laws. It is
equally certain that it was never believed that these
principles were discredited by granting extradition,
because in other countries that before had admitted
the death penalty, the principle has been accepted
that each one of them may request the commutation
of that penalty when surrendering a criminal.

It must be considered, that the state which isgoing
to surrender the criminal, has not suffered the dis-
turbance of its order which is the cause of the pen-
alty; there has to be considered, that it is grant-
ed for many reasons and sentiments, which the
country that is to apply the penalty in question,
cannot share: and thisis what explains the circum-
stance which I have just indicated: thatthe countries
which establish the death penalty for a crime com-
mitted within their territory, claim the right to make
an exception in favor of other countries; in this man-
ner, the principle is in no wise endangered, that
there is no objection whatever, that the countries
that admit the death penalty, may defer to the opi-
nion of those which do not admit it, whose consti-
tutions prohibit it, and that only a desire to force
that principle upon the nations that do no admit it,
a desire for the predominance of their own opinions,
a principle of absolute intolerance, would justify a
refusal to enter into such a compromise with the
nations that do not admit the death penalty.

What I have just stated, is sufficient for my pur-
pose of contraverting the other argument of His
Excellency Mr. Walker Martinez, that all countries
mightask, with the same right with which Venezue-
la, asks, that as a condition for the surrender of a
criminal the death penalty be commuted, that all
other penalties be reduced, in case they should
be more severe than those which the Criminal Code
of the country which is to surrender the criminal
designates. But it is not a question of such a case,
because no country demands such a thing at pre-
sent; we should confine ourselves to the cases which
happen at the present time, and it is plain, that
the principle which governs, is that of the jurisdic-
tion of the country which inflicts the penalty, and
consequently it is the law of the latter that must
be applied; it is a question only of a special ex-
ception, based upon the principle contained in the
constitution of a country, relating to the death pen-
alty, but not to others; it is only because we are
confronted by this principle of the inviolability of
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human life that this discussion has arisen, and His
Excellency Mr. Galavis has spoken only with refe-
rence to that principle. This disposes also of the
argument advanced by His Excellency Mr. Cuestas,
that the treaties which we may make here, abrogate
the laws of our countries. These cannot be abroga-
ted as far as constitutional principles are concerned,
because all nations are subject to a legislation which
is supposed to be never abrogated by treaties to the
contrary. In the second place, because these princi-
ples are of such a nature, that they possess a lively
interest for the ideas and sentiments of the countries
that accept them. Consequently, it would not be pos-
sible, for anybody, by reason of a treaty, to destroy
these ideas and sentiments.

His Excellency Mr. Lopez Portillo has insisted
on the principle that the law applied be that of the
of the country which has to inflict the penalty and
in whose territory the crime has been committed;
but nobody has denied this principle; what we sus-
tain, is. that the principle has become inoperative
by the flight of the criminal, and in order to return
the criminal, it is necessary to annul it; naturally
it would be preferable to sustain it to its ful extent,
but that is not possible. The principle of national
jurisdiction for the punishment of crimes committed
within the national territory, may naturally suffer
exceptions by reason of treaties like the present, for
the purpose of procuring that the criminals, who
have placed themselves outside of the jurisdiction,
may be returned to the same ; thisis beyond discus-
sion of any kind.

With respect to the clemency that may be asked,
it is natural that we should accept the principle pro-
posed by His Excellency Mr. Lopez Portillo, taken
from the treaty concluded between Italy and Mexi-
co, and contained also in many other treaties; but
this principle may be accepted independent by of the
modification proposed by His Excellency Mr. Gala-
vis, but cannot substitute it, because the latter dele-
gate bases his argument upon a principle of the
constitution of Venezuela which he cannot disregard
and which prevents him from signing the treaty
without the condition to which he has referred.
And as the right of clemency should be voluntary
and not compulsory, the difficulty remains in all
its extent. :

Summing up, 1 believe that the arguments which
sustain the addition proposed by His Excellency Mr.
Galavis, subsist in their entire force; I.'[?eheve, Fhat
he, or rather Venezuela, is not in a position to yield;
I believe thatall the countries which admit the death
penalty may, accede without dferogating the princi-
ples contained in their legislation and without dis-
crediting it. I believe, that they would derive no
advantage from the circumstance that Venezuela does
not enter into this agreement, because, if there are
treaties in which both parties make concessions, and
consequently what one concedes, serves as a compen-
sation for the concession made by other, such is not
the case in thisinstance. What would be the conse-
quence if Venezuela should remain apart ? That the
other countries would not procure the surrender of
the criminals who might go to Venezuela, and on
the other hand they would not deliver those of Ve-
nezuela. And what advantage would we derive from
this, we who in any case are advocates of the pu-
nishment of those who' have committed a crime,
and who have fled from the territory in which they

have committed it? What advantage would it be
to have in our territories, free from punishment,
the criminals that may have come to us from Vene,
zuelan territory? Consequently, I can see no reason-
whatsoever for excluding Venezuela from this trea-
ty, but on the contrary, I see an advantage in the
entry of Venezuela into the treaty, because all the
other countries will not insist upon the condition,
that in all cases the death penalty be inflicted, if
the respective crime merits it; and only in the case
of Venezuela its application would not take place,
provided its constitution is not modified.

Thus, no matter from what point of view the ques-
tion is considered, the most practical thing is to con-
sent to the modification which Venezuela has sub-
mitted.

His Excellency My. Galavis.—] regret really, that
I cannot accept the idea of His Excellency Mr. Lo-
pez Portillo, and my reason for this is the following :
let us suppose that in the Treaty of Mexico, to which
he has referred, the article which he has read were
to be suppressed. Would the government of Mexico,
or that of Italy, no longer have the right of request-
ing the other goverment to which a criminal is going
to be surrendered, that the death penalty be com-
muted ? Undoubtedly no: both governments have
the implicit right to make such a request. Thus,
to insert the article in the treaty or not amounts
to the same thing. For this reason I cannot sub-
scribe to the proposition of His Excellency Mr. Lo-
pez Portillo and he may believe that I sincerely
regret it.

His Excellency Mr. Chavero.—]1 have asked for
the floor simply to make two remarks. The First
one is, that, except on sentimental grounds, we can-
not condemn the death penalty. All the civilized
nations of the world, with the exception of very few,
have this penalty, which for this reason responds to
the present state of civilization.

The second remark is intended to controvert the
arguments of His Excellency Mr. Alzamora. In our
Mexican legislation we have the following precept:
a traitor to his country can never receive clemency,
and our constitution, 1n Art. 106. sayvs: «Whenever
a sentence has been pronounced for official crimes,
no clemency can be granted to the criminal. «For
this reason the Mexican Delegation could never
accept the proposition offered by His Excellency
Mr. Galavis.

His Excellency Mr. Leger,—Delegale from Hay-
{t.—T'he honorable Delegates who have taken part
in this debate, have considered the matter from the
philosophical and political point of view, and T will
permit myself to consider it from a different one.
In the majority of the eighteen nations represented
here, there is a profound line of separation between
the faculties of the executive and judicial depart-
ments; only the chief of the state is able to commute
or pardon; the judges, or the judicial power must
apply the penalties determined by law, without being
able to vary these penalties or to commute the sen-
tence. I could not sign a treaty or resolution from
which might result a confusion between the three
powers constituting the republican form of govern-
ment.

The judge must apply the law exactly, and if the
jury finds that there are no extenuating circumstan-
ces, the judge must not reduce the penalty. In the
case of homicide, the judge must pronounce sentence
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of death, if the circumstances of the case are com-
prised in the law which established that penalty.
For this reason, it appears beyond doubt, that the
Executive of a state cannot obligate himself to make
a substitution of the penalties, as is proposed, be-
cause it is not part of his functions either to do so
himself, as to him only belongs the right to exercise
clemency, or to impose such obligation upon the tri-
bunals, which exercise their functions with entire
independence. Only as a matter of mere courtesy
can the governments commute the penalty of the
accused, the extradition of whom they ask, when in
conformity with their own laws they may have the
power to make such commutation and there should
be no provisiou in these laws opposed to such a pro-
ceeding, in the case under consideration.

I consider, therefore, the proposition of His Ex-
cellency Mr. Galavis as dangerous, as it tends to
mix to confound, the attributes of the Executive
and Judicial Power; however, if the honorable Del-
gate from Venezuela should modify it, so as to avoid
the objection which I have pointed out, it is possible
that I may then find it acceptable.

His Excellency President Raigosa.—The hour
fixed by the rules having arrived, the session is
suspended in order to continue the debate in the
session of the afternoon, His Excellency Mr. Lopez
Portillo y Rojas having the floor.

SESSION OF JANUARY 4,
(Afternoon session)

Secretary Macedo.—The discussion of the article
proposed by is Excellency Mr. Galavis will be con-
tinued.

IHis Excellency Mr. Lopez Portillo v Rojas, Dele-
gate from Mexico—Messrs. Delegates: In my opi-
nion the discussion in which we are engaged is
suffering from some confusion. We all have labored
under the impression, that His Excellency Mr. Ga-
lavis found a difficulty arising from the constitution
of his country, preventing him from being in accord
with the project of treaty of extraditiou under discus-
sion, in case the exception regarding the death
penalty should not be admitted. We all have accept-
ed this point of view, not only those who have de-
fended his proposition, but those who have attack-
ed it. Those who have defended it, have maintained
that some of the other republics of this continent
would find themselves in the same case, and that
their delegates would be in the necessity of re-
jecting the treaty altogether, unless the Conference
would adhere to the idea of His Excellency, because
they could not agree to the treaty, if the proposition
suggested by him is not acepted; and those who
oppose his proposition, even conceding the correct-
ness of the idea advanced by His Excellency Mr.
Galavis and his supporters to its last consequence,
assert, that the only result of the abstertion of the
honorable Delegate and of the other Delegates,
whose constitutions contain a provision similar to
that of Venezuela, would be, that this treaty would
not obligate their respective countries, but that it
would govern all the rest of the republics whose
Delegatious should have accepted it.

W eI] as I have said before, it appears to me that
we lld\ been under a false impression: I do not
believe that in the constitution of Venezuela at
least in the part which His Excellency Mr. Gala-
vis has cited, a provision exists which prevents him

from being in accord with the treaty, even in the
event of its remaining in its present ample form,
in case his proposition shoult not be adopted.
The constitutional principle to which Mr. Galavis
refers, is this, if I have not wrongly understood
him, that in the republic of Venezuela the death
penalty has been abolished. Well, this provision in
my opinion has absolutely no connection with the
question, because the respective constitution go-
verns in each country only; it has no effect, exuﬂpt
within the respective territory; it does not impose
any obligation, except on the authorities which
belong to the respective nation. Fhe Constitution
of Venezuela would be violated, in case the Vene:
zuela authorities should apply the death penalty
within her territory, or in case they should obligate
themselves, by 1615011 of this treaty and it would
be absurd to think so, to execute the death penalty
within her territory, through an obligation which
she might enter into with the other nations here
16131(,3(.11tu1. But this is not the case; Venezuela is
not going to obligate herself to apply the death
penalty within her territory, she will only obligate
herself to surrender the citizens of other countries,
so that these may apply the law in force within
their respective territories.

Consequently the constitutional principle of Ve-
nezuela has no connection with the question under
debate.

It has appeared advisable to me to make this
declaration, because it is important—if it has the
force which I attribute to it—and it appears to me
that it will place the question in its true light; that
is to say: the Constitution of Venezuela will be
applied, in the part to which His Excellency Mr.
Galavis refers, and which is in accord with this
treaty, even in the case his proposition should
be rejected; it will not suffer any injury, there will
not be the least disobedience on his part to the
constitution of his country, in case he should declare
himself in accord with the treaty, and it Venezuela
should surrender citizens of other countries, even
without the reservation proposed by His Excellency
Mr. Galavis and these should suffer the death
penalty, nothing will have been done beyond com-
plying with the internal laws of each one of the
other contracting countries.

His Excellency Mr. Guachalla, Delegale from
Bolivia.—1 did not believe that this discussion
would be prolonged to such an extent, citing prin-
ciples known to all; but as a proposition has been
presented, which in my opinion deserves to be taken
into consideration, I will state the reasons, on which
the vote of the delegation of Bolivia is based.

It has been asserted, that the representatives
whose countries recognize the death penalty, would
depreciate their own laws, if they were to accept
the motion offered by His Excellency Mr. Galavis.
As my country recognizes the death penalty for
very special cases, and as I have to vote for the
proposition offered by the honorable Delegate from
Venezuela, I desire to demonstrate that my country
in this case acts with perfect logic and in no man-
ner casts discredit upon its laws. In several treaties
it has established the same conditions which the
proposition of the honorable Mr. Galavis envolves,
that is, that when the penalty which is to be
imposed upon the criminal whose extradition is
demanded is that of death, the surrender will be
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made under the condition that the penalty to be
applied be the next inferior.

But there is a reason of weight, which can be bet-
ter applied to this case, expressed by the Hon. De-
legate of Venezuela. There is a treaty eatered into
l)‘. Bolivia and Venezuela in 1883, in which the prin-
LlplL now under discussion has a larger scope; it es-
tablishes that when the penalty to be imposed upon
the offender is different in the country asking for ex-
tradition from that granting it, the penalty less in de-
gl’u must be applied; so, as the scope of this prin-
ciple is so large, it is natural that the Delegation of
Bolivia xh()nld vote in favor of this proposition. The
treaty to which I have referred has been in force
many years, almost twenty.

In view of the above considerations, I confine my-
self to cast my vote in the direction I have indicated.

Secretary Macedo.— No one has the floor. The
Conference is asked whether it approves the article
submitted by the Hon. Delegate from Venezuela.

Upon the vote being taken, the article was approv-
ed by eleven Delegatesagainst six. The votesin the
affirmative were: hwcntnm Repn ic, Bolivia, Cos-
ta Rica, Ecuador, U nlled‘%tdtc hmnca Hayti,
Honduras, Nicaragua, Paraguay, Pem and Venezue-
la: and in the negative: Colombia, Chili, Dominicau
Republic, El Salvador and Mexico.

Secretary Macedo.—Article 3 of the project which
will take the place of art. 4 on account of the pro-
position of His Excellency the Delegate from Vene-
zuela having been approv ed is under discussion. His
Excellency “Mr. Lopez Portillo has submitted the
following amendment to said article: «The Nation
requestgd shall be at liberty to surrender or not its
citizens.»—'Theamendmentsubmitted by His Excel-
lency Mr. Lopez Portillo is under discussion.

IHis Excellency Mr. Lopez Portillo y Rojas.— As
can be seen, the proposition I have had the honor to
submit to the Delegates, and which text I wish to
substitute for that of the article under discussion,
is not intended to oppose the fundamental idea of
the article, but only to amend its text.

The reasons I have had to make this proposition,
are the following: I find that the second part of art.
3 reads—1I will Tead the whole article so that it may
be better understood : —

«Art. 3. None of the contracting parties shall be
obliged to deliver its own citizens by virtue of the
provisions of this Convention ; but the Executive of
each nation shall have the 110}1t to deliver them if
he deems it proper. «

The above redaction seems to me somewhat in-
correct; nations, in their interior olgam;atlen are
divided into different dep’ntmeuts the Constitution
of each country contains a provision to that effect,
torming part of its political law; as far as the rela-
tions of one nation with another are concerned, there
is but one collective entity ; therefore, to refer to the
Executive Power, seems to me to be an inadequate
form in the text which must be adopted for the pro-
ject. On the other hand, I find that in the project
there is the following statement: «the Executive
Power shall have the faculty to surrender them.»
This, to a certain extent, amounts to trespass upon
the interior legislation of each country, because it
attributes faculties, by means of an international
treaty, to one of the powers of each Nation.

I do not contradict the idea, in substance, be-
cause, although Iam aware, as all the Delegates are,
that at present the opinion of most of the writers on
International Law is against the surrender of the
citizens of one country to another, I am at the same
time aware that most of the Nations interested al-
ways make this exception; and I think that the
Committee, in asking the Conference that said ex-
ception be adopted, did so because it wanted to stib-
mita practical treaty, and knowing that most of the
Nations of this Continent always make such excep-
tion in their treaties, has tried not to go against the
principles adopted by the American Nations, and
has proposed something which might be considered
as an innovation of those ideas.

I therefore repeat that I do not contradict the idea,
in substance, but only the text of the article. In my
opinion, the difficulty will be avoided by adopting
the text I have had the honor to submit to the Con-
ference.

His Excellency My. Chavero, Delegate from Me-
x1co.—1 take the floor to explain to the Conference,
and especially to our honorable colleague Mr. Lopez
Portillo, why the Committee used the words «Execu-
tive Power.» The Committee used it because it has
been constantly the practice of the Department of
Foreign A Affairs of Mexico. In the different treaties
uegntmted by our Goverment with other Nations,
it has been deemed advisable to insert, in order to
avoid difficulties and doubts, the words +Executive
Power.»

In the documents relating to the last treaty en-
tered into with Italy, attention is called to this point
and also to the advantage of using these words. Fur-
thermore, there is this important consideration: all
international affairs are discussed by the Executive
Powers of different States; the Executive Powers
are the ones who 11ecrou¢ue treaties, although they
may be approved latér i Dy the senates; the E\ecuuve
Powers are those that fulfill t1edt1u, and in order
to avoid difficulties and donbts, the Department of
Foreign Affairs of Mexico has always considered it
well to use the term «Executive Powers. »

Naturally, I as Delegate from Mexico. went to
consult our Seuetan of Foreign Affairs, and I have
brought his ideas to the Conference.

His Excellency Myr. Guachalla.—Mr. President:
I think that the article should be lccepted by all the
States herein represented, since itisa pnnmple re-
cognized by all the American Nations. With regard
to the Delegation of Bolivia, it will undoubtedly vote
accordingly, because it has just celebrated a treaty
with the United States containing this very clause;
but a doubt comes to me; something appears to be
lacking : if the surrender of a citizen of a country is
optional, and the Goverment upon which demand
is made decides not to surrender him, I ask, what
wotuld happen? Would the offence remain unpun-
ished? Would not the offender be tried in the coun-
try to which he belongs, according to its laws, espe-
C}.AH}_ in South f\menc*ﬁ

I would like to know the opinion of the honorable
Committee as to whether it would find more or less
correct the form established in the treaty of Vene-
zuela with Bolivia, and I confine myself to stating
that I consider it necessary that the article be com-
pleted, at present or later on, to the effect that the
committing of a crime may not remain unpunished
except in case of the non-surrender of the offender.
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