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tia non retimebunt; & in omni cafy, quo veritas fup-
primerecur, nifi tefles recipeventur ante licem contefla-
ram. Sed hoc folum in caufa civili, non criminali ¢.
S pr. b 1. ibi 2 ewm civilizer eff azendum . 4. Ex
parte capfe, dum favor illios it , lite pon conte-
flata, teftes recipi, vel i probationes funcliquide , fen-
rentiam definitivam proferri : quod maxime accidit in
miairirdonio carmali , ut partes feparentur , fi de nulli-
rate , vel cohabitents fi de valore marrimonii clare

conftat. Item in magrimonio [pivituali, fen caufis cle-

€hipnum, & aliarum provifionum , i de illarim nulli-
e agatur, & Perlams citatus contumaciter fe abfen-
ety cit 6 fim. § perre by 1. At fi Prodaws Canani
infticas removendus eft ob crimen, contmax p
excommunicarur 3 8 fi inra annum nen cempareat ,
tunc demum ad fententiam privationis, & depolitionis
proceditur, cap. 8. de dolo & comt. & Can. 3. 37, &

Fiem conteftasam? Be. Prewer cintionem partis adver-
e, & canfam rationabilem, pura periculi mortis, vel
abfentie reftium, reguiritor, uradtor inga arnumcon-
weniat reunn, vel fi conveniri pequic, & denunder re-
cepionem  eftium; fecus prafumitur fraus, & reftimo-
mia evadunr invalida: qua prefumptig eft juris, &
jufe. nifi actor indiredte prober conmarivm, (cilic. in
fia poreftate non fuilfe convenire retm, vel ei dentn-
nare teceptionem tefium , gap. fiz. prine. boc rin o
Abb. ibid. Denique, receptis reffibue’, resulariter non
proceditur ad fententiam definitivam , fed afervanor
cornm teftimonia, & deinde convento reéa , cum aliis
producuntur paft litem conteftaram . An aitem o’ ca-
fis, fi teftes fint foperfiites , & prefentes, ierum de
nove examinandy Tips,-dubitane DD. Negant Pax jor-
dan., fed communior affipnar, cum id exigar redtus
ordo judiciorum. gis,
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De juramento ealumniz,

Agitur de hac materia in Sexto b . 8¢ in Pecretg
22, 4.1. 5. in Pande@is [ib. z. nir. 59,

1. Nota 1. Calumniari in criminalitus effe, falla
erimina alter] intentare L 1, 6 5. fflad SC. Twrpill az
ealpmpuiari in civilibus eft vexare aleerum in Judicia

¢ fraulem, & froftationem 1233, fF de 77 5. & in
oe fenfu pofteriori hic accipwur jwramenzam calu-
mrie, puta vitande ; ac definitur effe illud , quo liti-
ganies coram judice afferunt s caufam a fc bona fide
fuftepram, & bona fide insjidicioperfequendam . Un-
de agtor jurat ‘de bopa ﬂa% endp, & reus debona
fide in rehftendo, feu fe “defcnden neerque, quod
nibil promiferit. dederics yel' udicis vel a-
liis perfonis patrocinii ca ario advoea-
tornm L 3. com feqq. asth € i

3. Nota 2. Juramenum calginmie, tamguam gene-
rale fuper tota caula, differre, 1. A juraments vevita-
#is; nam hoc emiens jurar fuper feientias & verita-
te, quod fal. verm dicar, & ideo wplenti preflare
juramentum veritatis coneeditur dilatio ad inveftigan-
Jdam veritatem : ¢ comtfa cmitiens Juramentum caly-
muie jurac fiper credulitite, quodcredar & juftam cau-
fam habere. 2. A juramenia malitia, quia hoe fir fu-
per particulari articulo ante , vel poft liten conpefla-
tam, & totics , quotics prafimprio ¢f de malitiofa
woluntate litigantis, v. g in perenda dilatione, eppo-
penda ¢xcepione 8¢, econtra juramentum calumniz
fit generaliter fuper o caufa , & ranmm femel polt
lipem conteftaram. .

3. Q. L An jurapentam calumnie fiv peceflaripm
wd fubffantiam judicii plenarii: B, Afinnatives fie
agatur ab altera pare, fecus proceflis eftaullossie. .
2, h. togn 6. cit. I, 2. §.9. C, tod mam finis hijus
juramenti efty ur lites calumniolr evitentur, partes o
nere probandi , & molefiia lingandi liberentur, & ve

xitas manifefterar . Unde a judice , ad inflanriam par-*

us pracipiente oc juramenmm , nequitappellari, ‘cum
judex hoc modo non graver . Dixd ff cxigarsr , nam
fi altera pars illsd non exigat immediate poft liem
conteftatam, vel deinde in quacomque parte judicii ,
cenferur tacite remiffum , quod a jure pemmittitr ez

¢ 3
3. Q. U, Qwid juris, [i aflor producar teftes anee

G 1. § proprer bt in 6. proper oML guoagice 1a

cite in tora capfa calwmia juramentam , judsvigis,

Jooceffusy alias fallus legitime., nonefl wnllus, ;m-ﬂ:

Zam apnullandus @ nam fante hac facin remiflinge

adhuc finis obrinetur, cum pars aleera fic in contingg"

ment, ne juramentum hadtenoe difimulaum ab ca

s adeoque non prefintitr calumniari, Sed ng:-

fenf contr, juramentur: hoc remitt non porelt perp,

Gum expreffum 5 wm quia pactam iftud invitare: 5

calumniam; um quia juramennim calumnie induhum

¢t propter booum publicum , feun finceritarem judicio-
mum; bomo auwem ., & juri publico padtis Privitorum
renuntiari pon potelt /38, fF de padk & hic eft Hims
gafuss ex fpecialibus, in quibus plus operarur tacitum
quam expreffum . Nec obflat ¢, 39. de roffih. ‘nam ju:
ramenmun tellivm primario eft in favorem paitis , ad.

goque expreffe remirti poreft wfi, = A .

4 Q. I e jwramensim calumniz remitg pafiy
inaglgentia Pringipis, vel confustndine contrarial R,
ad 1. Affinnative : pam jutamentom hoe abfolute de
Jute nagicali non requiriur ad retimdinem judicii ,
fed cft folemnitas juris pofitivi hemani 5 in qua Prip-
ceps difpenfare porelt . Nee obflar Clow. 2, de 17 5.

+ que in judicio fummario vulr jurati de calumnia SN0
pam in it Clem. multa praferibuntur pro judicioforn.
fatio , qUE [AMen non funt juris naturalis, Bepd 3,
Negative ex €. 5. b & & & 3. g fidef. ubi reproba.
mr ifta confuemido , wrpote irpationalis , cum fovesr
malitiam , & calumni'%'m bheminum. Dicunt tamen ga
ves DD, quod in certis citcumflantiisy v, g ubi. hoe
mines funr valde probi, vel econtra valde proclives 4
perjuria, confuetndo non Jurandi de calumnin, filten
fi fir immemorialis, fuftiner: poffic amQuant rationabi-
lis peee. fine de confuer.

5..Q. 1L
tum calumnied B Regulariter omncs perfons: litigan-
tes, nifi fpecialiter excipianme L 28 ¥ 1 "
jurandum de ealimnia tenentur, 1.Adar, i
quidem pringipaliter 5 cum cenfeantur habere optimam
notitiam rei, efaml fine Clerici ; religiafi 5 vel Epii-
copi per fe in cafy ardua Litigantes e 5. & fin bor.
Cui nmon obflat ¢, 1. ¢od nam procedit de Epifeopn”
per procuratorets lirigante , quo cafu decer per eum.
dem jurare de caluuania. 2, Hieiedes, 8¢ fucceMares a-
@oris , & rei : nam fierl polEr, ue teflatir fucrit in o
bona fide, ipfi vero fint in muda. 3. Piecurarares, ‘qui

~

jurant in animam fuam , & com {peciali mandaro in W
animam domini ¢ 2. & fin. b £ i 6. nifi procurater’ |

daretut ex officie judicis 5 tinc enim non fper jufli-
tia caule, fed anwm {uper his, qux fpedtant ad offi-
CIUM PROCURALONIUM JUTAfel arg. reg, 24, im 6. quod
aguis mandato faci judicis s dolo fagere non widernr
&e. 4. Tutores, curatorgs s procutatores generales o fwi-
dici 5"% ‘adminiftratores Ecclefiz 5 monafierii, civies-
tis s plerumgue jurant fanm i apimam fam ., non
VEIQ in animam Pri.ucifalis; quia illi prefumunrha-
bere optifoam notitiam'eaufz:, non yerodeminus prin-
cipalis, urpupillos, minor 8. Ob eamdem mrionens,
fi Ecclefia careat fyndico, deber Pralams, 8¢ principa-
Yior pars capituli jurare in animas flas, nen vero in
animas omoium > cum multi vix ullam potitam rei
labeant ; it hae’ omnia colliguntur ex cir. /. 2. cum
auth. €. b r. Advoeisi ex hodicrna confuerudine nen
jurants fed fufficic jufsmenmm. generale in fufecprione
officit prafidun. " ”

6 Q. IV. fr quibas canfis jurandum fie de calu-
mnia? B, Regularicer i omnibus ctiam {pirirualibus,
tam in prima. quam lecunds jnflantia , cormm judice
five ordinario, five delegam, five arbiro L1, z. Gk
ot 1. eod, B 0,1, 2. eod @z 6.nam in omnibus pe-

4l_un_mi:é. Nec obftat ¢, 2. k. 1. dicens.in

fgc dari , nec recipi juram

corecty eft a Bnnif.,'_\f_lllj.‘t‘ "
5 in

1

mmiz. VVelfemb, Zoes, Schntier 8¢ 1
feflum eft periculum perjurii : twm quia juia
caluinniz fir fuper credulieate , fey' bopa ﬁ%fr.', in cfi-
minalibus autem fieri deberetfuper feientia, & \'Féla@d‘?
| G-

O pbligentur ad praffanduns Guvamen- | ¢
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Licki. Sufficiet ergo in criminalibus , fi poft femiple-
mam probationem , 8¢ alia indicia deferatur reo jura-
mentum veritazis. Unde e 1. b, 7, ibi 2 canfa awa-
qug, fewe criminali, few civili, & L 1. in‘m?m-
bus canfis C. b, v, refiringi debenr ad caufas erimina-
Jes civiliter intentatas,
B Die 6. Julii 1697, difeullo dubio in 8. Congreg.
Gone. an expedirer a fumme Powrifice abrogari con-
wdinem cxigendi & rveo in criminalibus juramen-
-'ﬂ:_, quamvis vefeviprum fucvit, we feriberent prove-
vitate theologi o & canowifie s wroex lih, 29, decret.
&jufdem 5. Congreg. fol. 430., & lib. 0. fol. 33, muel-
da tamen decifio faika fwir; ideoque in fuo vobore ea-
\dem confuetwdo frma remanfic, Faruwns poff Concilinab
Romansm & Bened, XTI celebrat. aw. y725. ab ea
amnine off ; tie. enim 13, cap. 2. efufdens
Concil, pracipitur 5 ne impofferwm [wh puna nullitaris
7 it EXIZALET jHTaTRe & TEir 5 CHW
juditialiter wii principales examinantwr =Z37]

7. Q. V. Qne fir pana recufansis jurare de cals-
mnia? B 1. Adtor canfa eadir, fed actionem amir-
tit; reus vero habetur pro confeffo, non ante , {edpoft
fententiam judicis eap. fin. ia'ﬁn. bt L 86
cume anth, C. rod. nili quis motam fiam purger, ju-
rando ante fententiam illativam peene. Si autem quis
in caufa incidenti nolit jurare , hac. fola cadit, non
véra caufa principali.’ 2. In cauly firitali , Ut bene-
ficii , matrimonii , jurifpatronatus &c, actor renuens:

ge, pleruntque eaufa cadit; reus vero non huc" o

ncit, fed caulam fiio modo juflificare, & probarede-

“®er, nc detar vitiofus ingrefliis in bencficia contra reg

I, i# 6: & ne periculum anim# incurratur, prafertim
in mattimonialibos, 3. Procuracor , vel adminiftrator
reeafans jurare de calumnia, non nocet domino /. wm
Seim. fF [ quis jus dic. & Chn. f{ Epifeopums 16. q.
: el reenfar jutace in animaft principalis fo-
datm fpeciale; & fic aihil agit , utpote
:A_rmndeliqqucn;, vel recufar jurare inani-

N » poflguam dominus perfonaliter juravit in
mimam propriam, & fic repellendus efh e, /. 14. 15.
(_,f--n‘s fudie, imo peena alic pc;miaﬁa ple@endus,
e cbfervarur in Camera imp, Gail, & alii, 4. Pena
recafantis jurare de ealimnia non et exrendenda ad
recufaptem jurare de malitiaters. reg. 49. in 6. adeo-
gue locus eric peng arl 5 nifi de confuetudine
tribunalis aftor ab hoc arriculo cadere , & réus pro
“confello in eodem articulo hiaberi deberer, ur obferva-

Liuk in Camwera,

8. O VL Quis fit effectus fhramenti calwmnie 3
R Profumpra. #quitas, quz litigantem in foro exter-
no liberar a calamnia. At Juramenoum calmnnie non
liberat ab expenfis folvendis victori s ur tefle Salicero
wenet tors mundas conma Accurls & Bactolum : nam
czpenfe non fobventus tantun ob caltivniam, fed ec-
inm ob temeritatem licigandi rir. Ty, de pona remer.
Lirig, potelt autem quis ¢ffe temerarius litigator 5 etfi
non it calumniator 5 com aliud fic emeritas , aliud
calurtinia,

e v v S

| )
De Dilationibus.

Agitr de hac materia in Extravag. com. b. ¢ in
Decreto 3..4. 2. 3. In Pande@is 6.2 rir. 12.in Co-
dice fifr. 3. tie. 11, .

1, Nota 1. hic non agi de dilatione generatim flm-
pta, prouc eff detcrminatio- temporis., inta quod ali-
quid fieri deber; nec de dilationibus, feu induciis ex-
majudicialibus, fed de folis judicialibus, que fune ju-

m temparis intervallim, quod a jure, vel jrdice pro
viibunali fedente ex jufta canfa attoriyvel ree concedi-
wur ad altum alignem fudicialem melins cxpedicndsens :
ita inre com. ex i 1. C. b r. nam fepe. neceflarinm

8, ut jodex, uiraque pare prefene , canfam , v. g,
Sinamure deliberationis, indagande veritatis ‘& hujuf
madi. cognofcat 5 & A juftam reperit, interlocitorie
pronuntice, concedendun effe dilarionem; fecus autem
negandam L 4. €. k)2, Species dilationum 24, nume-
fat Reiff. ex Speculptore, | miflis aliis.
.2 Nom 2. dilationem ex patte canfe cfficientisdi-
Widi in Jegalens; tiemaltm , o fudicialems fpecifi-

¢, feu arbitayiam, Legalis eft, qua concaditur a le-
ge, ur decendium ad appellandum. Corvemianalizeft,
que conceditur ex muma cenventigne partium 5 ur fi
confentiant. fuper prorogatione; negotii, vel termini ad
folvendum . Judicialis, qux atentis circumibintiis ex
arbitrio judicis conceditur ; & id%{ voeari folet arbi-
fraria , in omni parre judicii concedi folita. 3. Ex
parte caufe materialis dilariones alie deferviune prin-
cipio judicii, ut gitarorie, deliberararia, & recufato.
ria; aliz medio, ut probatorie , & allegarorie ; alie
fini, ut definitorie, & exegunrorig o de quibus in fe-
quentibus .

3. Q. L. One dilationes concedt foleant ante litem
conteffatam:; . 1. Ciratoria, feu expeflatoria., quz
#€0 citato datur ad comparendwm , & refpondendum

elo actoris. Polt fingulas cirationes: fimplices dila-

‘et decem dienum , quibus ter elapfis, vel clipla
una peremptorii, judex nonstenetur expectare reum ,
nifi ex bumanirate velir ¢i adbug unum  edidhum mic-
tere £ 73. fF de judic. c. 24, de off. deleg. At jore
recentiati viderur citationi fimplici concedi’ dilasio 30.
dicrum, auth. qui feme! C. quomodo, & quardo : Li-
cer PU Reiff, d authenticam afferar procedere in cafu
{peciali 5 quo ator, reo conmumaciter abfente , wale
procedere ad probationcs, ut pro o fenteptia definiti-
va feranir. B 2. Deliberatoria, que unica ,
peremproria per 20. dies concedithr rea ad delibers
dom {uper libello oblaro, an lirigare velit, surh. affe-
ratar C. de liid panre/f. Similiter adtori fuper exce-

oncedi poteft talis dilatio, com
faper illa exceptione non potuerit comparere inruchs.
Be. 3. Recwfaroria, fen declimararia fori, quz conre
ditut reo ad propengndas omnes excepriones dilarorias,
priufquam litis conteflatio fiar: nam tune recufiri pot-
cft judex, ur fufpectiis /. 16. C. de fudic, impugndti
referiptum £ 2. C. b, r. repelli actor . vel procurator,
ut excommunicatis , vel ex alio defe@u non bhabens
legitimam perfonam fandi in judicio: irem poreltlau-
dari auftor pro cafu evicHonis & 8. €. de ewiff. ob
quas, & fimiles canfas h=c diltio nulli rempori alli-
gara s adeogue arbiwiitia; metito concedin,

& Q. T. Owe dilationes poff litom conteffaram in
rerming probarorio concedaniur? W, 1, Dilationespro-"
batorie, qux danmur wrique para Litigantium ad pro-
bandum, & qguidem actori ad formandas pofitiones, & |
articulos probatoriales, reo. vera ad refpondendum ; us
trique ad producendum rteftes, & infltumenta ¢, 1. b
4 L1, 2 C. eod Er quidem, fi probitiones petendz
funt ex eadem provincia , aflignanmyr tres menfes , fi
cx aliena, continentitamen, non ultra fix, fiex rranf
matina , non ultta novem L 1. & fin. C. eod Cere-
rumy, in‘canfis pecuniatiis régularicer una @owm dar
dilatiol probatoriz: % jufla autem caufa, etiam fecun-
da, 8 tertias quarsa vero non aliter conceditr , nifi
cum (olemnitate legali, ur eam perens cx caufa proba-
ta,,_juramento, afferat, quod malitiofe illamnon perat,
quz folemnitas parirer obfervamr , i peratur PLOTOC:
tio quatte dilationis, c. 15, de reftib. aurh, ar quife-
mel. €. de probar, jure camerali quarta dilatio abrosa-
ta, fed fi jufta caufa adfic, petenda eft prorogatio icr-
tie dilationis, cun dicta folemnitate rec. 1654. §. 50,
Heeredi autemn regnlariter concedi foler nova dilatio /.
7, 4 de ferfis. A in caulis criminalibus reo mres di-
Iationes, acculiten duz dari poflint, fed ugtumque ,
caufa cognitas L fin. ff, eod. que. communiter extendi-
wi ad omnes canfas criminales, quia in his probatio
cft difficilis B, 2, Dilationer allegasorie , que dan-
e ‘ad allegandum , regulariter conceduntur etiam tres
fucceflive , fingule per 3o. dies, awth. habemur. €. de
judic. mam judex, auditis probatienibus 5 8 exceptio-
nibus » priniquam fententiam. ferat, folet interrogare
partes, an quid prererea habeant ad allegandum , feu
proponcndum 2. & fi altera parritim dicat fe adhuc vel-
le aliquid proponere, datr ei dilatio ad allegandan,

3 Q. Ll Que dilationes contedantur ad fingm jn-
dicii? R Dpj{wﬂz, G exequutoria, Definitoriada-
tur 'ex arbitrio” judicis.ad tempus fenrentiz definitive ,
v.'g fenrentia ferennt calendis decembris, & qui ‘tali
die non comparuerit, etam in, ejus-abfentia fearentia
fererr L 71, ffide judic: Porclt amtem ejulmodi dila
tio dari etiam fecunda, vel tertia, nifi prima fit per-
emptoria. Exequatoria dilanio datus gd farisfaciendum

1 fen-




253 DE DILATITONIBUS,

fearentiz lace , o quidem in adtionibus perfonalibus
pecuniariis conceduntur reo condemnato 4. menfes o
24. de off. deleg. ¢, 15. de fenr. & re jud, in adtio-

nuptix folemniter celebrari prohibentur . Hic porim
mum agitar de feriis judicialibus, uri funt facrl:', Im.h
fticee , 8¢ repenting : ex quibus roftice mefium i

nibus vero realibus Matim fieri potelt 0y nifi
rens jultam caufam habeat, ob quam’ mox reffituere
l}gn poflic tem evidlam §. 2. Fr. de off Jud. I 68. ff
e R V.

6. ({I\? An hodic dilationes fudiciales fim arbi-
pravic, boe ¢ff, ut confideratis circomfantiis perfopa-
rum; locorum , & impedimentorum , judex illas am-
pliare, vel refiringere poffit ¢ . Affirmative ex com.
fententia: nam licet ea, qu jus concedit independen-
ter a minifterio judicis, non poffint per judicetn mu-
tai; uti tempora appellationum , tamen ea , que jus
concedit , caufa cognica , fep mediante minifterio ji
dicis, pro variemre circumftantiarum amplidri,, veljgst
firingi ‘poffunt , ne alias jus cvadar iniquum £ 7.
de feriis ibi: fed uribivafis litigandum graria . & L
1. €, b ¢ ubl judici exrra cafum urgentilfime ratio-
nis prohiberur ampliatio dilationum 3 ergo i ralis ta-
tip, occurrat, licebit Judici ampliare dilationem . Idem
dic de prorogatione dilationis , qua exgenditur dilatio
habens, imo, & lapfa , modo res fir integra . Caufe
ampliandi dilationem funt : arduiras rei, diftantia lo-
comm, impedimenta temporum, & perfonarm, ¢, fix,
b t. 4 137. § 2. ff de 7 O, Caufe aucem reftrin.
gendi funr, periculum, ne res perear, rei vilitas, ne-
ceffitas alimentorm , damnom majus re ipf; oc fi
afinus, vel eyuus plus confumeret tempore dilationnm,
quam conftaret. A

o QL V. ampdo tempira dilationwn comprtan-
da fine? Bo. Prima dies dawe dilationis non computa-
r, fed altera proxima; ultima vero dies cedit impe-
manti, ut fufficiar ultimo momento hujos diei compa-
1ere, 4rg, ¢ 1. de reff. [poliat. in 6, | 21 . de. P2
0. & & 2 Jn de F. ©. medium autem wempus eft
continuum , compuratis diebus feriats , & non feria-
tis, L 3. C b 1. nifi forfan plures effent dies feriar,
quam non feriati; mnc enim zquum cft feriatos dies
fuppleri per utiles, ;

8 Q. VL %;1 [fin precipui effelius dilationmm, @
Be. 1. Dilatio tni Parri concella prodeft eriam alreri
{itiganti, ut, ea invita, renuntiari non poflic date di-
lationi , £, 3. & fin C. de temp. in integr, reflir. 2.
Pendente dilatione , conguielcic officium judicis , ac
proinde nihil mnovandum cft fuper co articale 5 fiper
quo dilatio imperrata eft; nifi forfan reus fufpectus. (ic
de fuga, L 3, €. b b 3. Tinito dilatienis temporc, fi
pars non compareat; adtus perimitur, qui in daro ter-
mino fienn debuit, & judex ad ulteriora procedere po-
weft. Neo hic opus eft mierdogui, quia ipfa dilatio fi-
nitg vim haber fententiz interlocutoriae, & 3. C. b 1.
8 arg. c. 1. cod .

b W T s T B
De Feriss.

Agirur de ha¢ materia in Decteto 15, 4. 4. & & F
de confecr. d. 3. In Pandectis &b, 2. 7. 12, in Co-
dice Hb. 3. i, 13

1. Nera 1. Perias dici a ferendis boflits, quas ve-
reres fuis Biis immolabdne, it uc nefas effer bis die-
bus aliquid in judicio madtari, & ideo etiam dies ne-
fafft , fefti, feu feriati dicebannie, Feriz autem quo-
‘ad remt pro prefenti, font aier , quibus jus non dici-
ter , feu vacamr a feepita judiciali 3 % fi font ferle
facra, infuper abftineror a mercamura , 8 opere {ervi-
1. Differant a dilationibus, quia he centingenrer dan-
rwr ad iftantiam , & utilitatem partium ; feriz vero
flabiliver inftitutz fone ad hoporem Pei, vel bonum
publicum.

2. Nota. =. Ferias dividi in ordimarias, feu legales,
aut folemnes, qua fabilicer a lege , vel facr. Canoni-
bus conftiure funey & ideo fhere s & ammiverfarie
dicunmr; & extrasrdinarias, qua ob repentinam cau-
fam a principe indicunmur, v. g in di¢ inaugurationis
principis, victorie &c 3, Ordinarie, aliz funt farre
in culuim Pei, & fan@orum inRimee ; aliz profane
in bominum uriliarem indofte ; utifone forie ragfi-
ca mefiun , & vindewiarsm o item feriz gending-
s O nuptiargm, quibus per flatuta face, Canonum

inde ym pro. yarigtare docorum vatio tempore fung
conftinute.

3. Qu L An die feriato exerceri pogfic placirum
hec eft, adtus forenfis, qui fic com frepim iudiciﬂi:
B Negative c. 1. b. & & L fin. C. ¢od, nam dies fe.
riati ex difpofitione juris mon funt juridici; ergo j
illis jus dici non potelt, 4 7. €. rod. Porro licer par
tes renuntiare pofline feriis rofticis , ur in his, G jo-
dex velit, judicium poffic profequi , cum feriz jftm
inftirute. fint in privatum favorem partimm ;
renuntiate nen poflunt feriis facris, & repentinis, up
pote ob publicam caufam honoiis divini , vel princi-
pis inftitisy o fim B r. ibi 1 confenticntibus etiam
partibus ; alloguin adta judicialia funt invalida, &
fententia die facro prolata, cft null, cit. c. fin. & {.
3. 7. G. b 1. exceptis duobus cafibus: seceffraris, e
fi reus fulpectus eft de fuga , §i periculum eft in me
ra 5 fi latrones capiendi, f raftici ,- & paupercs alio
tempore ad judicium venire nequeant 8o prevaris, 8
mifericordie, ut i agatgr de caufis alimeatorum, car-.
ceratorum, matrimonforom . ¢t 6 fim b 1.

3. Q. 1. Oui attas judiciales in fpecic fr_;_abi[-a.vg
t4r die feffive? Te. 1. Citario decretorias Abb, Gonz,
& alii conma ‘Fagn. Reiff, &, qui docent a judice
extra tribunal poife die fefto confici decremm cisatio-
nis. Prob, ex £ fir. €. k. & ibi: fit ille dies a copni- .
tionibus alisnss’: tonfectio autem citationis requirify
cognitionem caufe ad ftaruendom terminum citata
Mulro minus folemnis citatio per proclama , vel ca-
pruam fieri potelt die fello , cit. L. fa. ibi: precouts
borrida wox filefear. Quod 4 cifatio fiar die juridico
ad ‘diem don juridicum , feu foriarum expreffe, v. &
die dominice comparere ; non valer , cum omni:
pitius ceffer dic feriato . Ar i tclte flar in die
riamm, v, g ut comparcat 6. Junii, quo di

feflum 5 citatio vegulariter fermor in fequente

" proximum jillidicom arg. 6. 6. de doie, & comum.

R. 2. Nee examen , ant depofio reftium ; & malto,
minus: juramentim illorum fien poteft dic fefto, c. 1.
& fim. b t. com refles cogi nen poffine ad teftifican- ¢
dum L e € b ibis M& AHeminam #riear ad-
menitio ; & aliunde -aftus i nultmy habent de fee-
pitu judiciali, B 3. Sentenua, $ ejusexequurio, dumy
exercentur cum Hrepinu forenli, invalide fiunt die fe=
flo, oo fin. 8¢ Lfin. €. by, ibic wr g cunfbis cxegas- 4
tiowibns excufeiwr. .

s 2 1L Oui allus judiciales bicite s & walide
et poffine dichuis foffizis: Be. 1.Oblatio libelliy quia
cft tantum preeparatoria ad jodicium abfgue ullo fire-
pitu. Idem dic de citatione privara per nuotium , ant
litteras, 3. Semrenria, qua fepnur fine cognitione ; &
Eh'c'pitu judiciali; uri etam adtus junifdictionis yolun-
eari® ;; UL emancipare, Manumittere, VenianEracseon-
cedere, difpenfare; magifiratum creare ¢, excepris il
lis, qui folemngm caufe cognitionem prerequitnnt; Ue.
arrogatio, bonorup polfeflio decreralis’ gec. 3. .Sf:_a;{%_
ria exe feationis » [ufpenfionis . & interdithi ]
nam penz iffz feronmur per modum priecepris. & i
bonum, fen medicinam anima: . 4. dppellarto ; wm
quia hec fie fine frepinu; mm quia vim haber defen-
fionis, qua cuicumaque , & quovis empore jure natl-
rali eft penuifa. Oppolitam mmen teneat Loes ; S
mier, & alii, A . f s )

6. Qv WV, Quis pofit infliraere ferias fiacras,
amid érrf; aﬁ%&'ﬁf@{m-‘." Re.ad 1. Solus princeps Ec-
clefinfticus ; fcil. Papa pro tora Ecclefia , & Epifcopus
peo fun dicecefi inftirucre poteft ferias facras : ira Ca=
thel, epntra Hzres. nam laici in fpiritaalibus pullam
labent anctoritaem, utpote quosobfequendi manet nes
ceflias, nom auttoritas imperandi £, 10, 4¢ conffh. UN-
de Innot. X. Confh. incip. Cum nuper, an. 1657, dit
6. Oftebr, irritum declaravic edichim Gubernatoris Qgr
fenaws Mediolaenfis, quo feftum S. Dominici fefive™
celebrari precipicbatur. At ferias profanas princepspo-
Kricus, & quidem folas, inftimit, L 4. €. b & licet
earum  determinatio g tenipus fpether ad prafi-
des , & proconfules. A3, fF bop & L7, ff de o
proconf. B ad 2. Precepmm celebrandi fc(‘iaslfacm
parnm eft affirmativom de miffa abdienda, parton Be-
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Jativum prohibens opera fervilia 3 juramentum endm
exrrajudiciale, quo padta, & conttaclus folemnirer fir-
anfUL; EXCEpLo JUrAMento pacis; FOErCatunT, feunuq—
dinas, nifi alind habeat confuetudo & omne placi=
i, feu frepitum judicialem, ¢, Lo b7y Venatiomo-
derata, uti & piftatioin fumine videwr permiffa, pon
qumen pifcatio in mari. ?
B Ex Conff. Bened. XIF2 Ab co wempate. 5. N
1745: §. 22, deno probibentur mercasps :{ieﬁwﬁﬂx_.rs
@ i i illos incidant , ftavwirur 5 transfevendos inan-
recedentenms, vel in fubfequoniem diems. Er §. 30.man-
dagir. locorssm. Ovdinaviis ditionis Ecclefiaf, fatage-
ves 5 onfFituere awlForitare ipfiufmet Ponrificis 5 wt
matsitinis, & vefpertints borir, quibus die fello, quo
ppdine habentur, claudi debeant apothece . nec pu-
Blica poffint exerceri commercia , ut qui ad nundinas
conflpxerunt , mifi¥ fcrificio, & divinis officiis inter-
fint, aliifque chriftianis operibas feftum fancificent :
quemadmpdun ipfemer jam anton fanxit in conf. Pa-
ez 4 AUg. 1734, pro. nwndizis Senogallienfibus
qudrwm. dies in compenfusionem immineti hat de can-
f& [ecubaribus negotiis temporis o cum Fifdem privile-
P : '.sai%nlar iplicawit 5 ddenio alies
guimine prever confucros. f y
" Pracipituy pravérea altera confl. Nibil profedto 12
Aug 1743, 8 3wt ab Epifeopis turpes’s & obfoene
cxevtitationes pucrovums, € adoleftentsm nudorwm cur-

mine; @ octafions exhibende climinents.
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en De Ordine cognitiomim.,

Agitur de hoc in Decreto 2.9, 2 & 3. g1, 2.0n
Codige /ib, 3. #ir. 8. 2e avdine judicier.

'Ef'NgM 1. in concurfu plurimn caufarum, necon-
fitfies 5 erdinent cogpitionun obfetvandum éffe, Or-
0 Jutde cognitionum nibil cft alivd , quam prioritas,
& polfietioritas in cognofcendis, 8decidendis plaribus
caufis in judicinm dedudks, %

o Ntz = i gltifilam=quefiones prejedicialesy
a guitus altecs cauliia poni ut engnolti nequeat 5
nifi prius cosnnde: ' alis; & (enten-
tix Jaby i Ui peit morel judicare inale
i, arue it el piejudiciom affert - ob quod eriamdi-
cifur prajudicialis o vel quin’ pre illa jadicact deber .
Rusfunn cvcoprin ala' et incidens , e peremptorias
quit i fiero jute competentent itaexcludit, ut
llady pmwming pitimar, v. & exceptiomens, JCo Vel
dcint , Macedoniant Sc. alia elt Zuridens & cadere,
o emevgeas, quE negotium principale’non perimit

" fed raewim differt; & ideo vocan doker difaroria: un-

Jdeillnd Gloffe . 1. b & daciders perimit | cmerzens
quaftin differe. Diciturantememergess, quia noncom-
petit feo ante litem inchdatam, Géur competit perem-
prosia, fed primg emergic fab lie, v g An danda fir
dilatio, an hic teftis recipiendus. Sed citea bae diver-
fus eft modus loquendi, ctiam in ipfo jure, quia vo-
ces ifte in diverfa fignificarione accipiimtur , ut patet
oo B¢ ubi execptio confanghinitatis diciour pe-
rempreria S cum wamen fit exception mert fadh pullam
de jure -actionem prafupponenss: quam perimar, coquod
ex niarrimonio inyalido nulla aétios fed peritio nafca~

cipaliss qure primario, & pcr? duciur in judicitim;
illi veto fmcidens; fon toscwrvers, quE Tatione caufs
principalis incidity concurriey iréu fifeitaturin judicio;,
five deindgp fir pure dilatoria 5 five peremproria de ju-
e, qur de facto, five litis finites five (ridke prejudi-
cialiss que reipfa coincidiv cum pergiaproria, Et hic
Toauendic haber fund wn in k3. C. de ju-
dic. in /. g'.-'&'. bt ubi quefio ftarus dicitur concur-
18RS, & qlla‘;l‘_ih crtiminalis incidens, & c. . b roubi
cxceptio coj i
fio.,

tinjitatis dicitur peremp » puta de

4 Q. L. & concourfie plurism. canfirnm, que pries
cogofeends off 2 Br. Regulri logquendo ,’ illa canfa
prius ¢t cognofcenida, qua prils in judicium dedudka,
13, Fez. 4. in 6. QUL \Drier tompare, patinr juve o oF
Loag. ff. de judic. qui appellar prior , agiz . Sed bae

frs! lectagne, feftts potiffimeme dichus, quocnmauenss.
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regula fuas patitic exceptiones, & quideny , 1, Si doe
cauf® @que principales fimul winpore deduéte funt in
Judicium, fimul rractanda fust, cumnonfic rario unam
alreri. preferendi ;. nifi actor veller unam citius, Aniri .
2 Si comcurrat caufa major eum minor, ut criming-
lis cum civali,, taufa major wrpowe dignior prius ma-
anda oft, L 54, (. de judic. [ figs . biejus ienl.
3. 8i concurrat five principalirter, live incidenter cau-
fa, a cujus decifione pendet decifio alwerius caufe, i~
Ia pritis tractanda eft, c. 1. 3. b, . L 1. 2. C. cod. [
5.8 S ff de agnofeend, & al, diber, c. 5. qui fil-le-
gir. nam. judex inutiliter in altera canfa procederet ,
cum: ejus cognitio pendeat ¢x cognitione alterius cau-
fx_prrjudicialis. Unde prius mrackanda oft canfa fatus
circa liberrater, yel legicime nagiviracis, quam here-
is, aur alimentorum ; prius exceprio confinguini-
quamicaufa marimonil; prius fuper beneficio vas
abtento, aur matrimonio. yalide inito , ‘quam fu-
per decimis dandis; yel fiuperdore. Et generaliter prins
cognofcitur fuper exceptione [frifle peremptoria , qua
actionem mero jure patam penimil; ULEXCCPHO MEts,
doli; pacti de mon peicndo, rei judicate & irem fu-
per exceptivne late perempeovia, fen fafli, ur vocant,
qua excluditar actio tantum de facto intentara, & de
jute non competens, vel jamextinéta; utexceptio con-
fanguinizatis, nullizatis, ttali inbabilis ad beneficium
&c. quo ctiam {pectant exceptiones. litis finitz ut fo-
luti, wfucepti, permutati 8. 4. Exceptiones dilatorie
prius. cognafcende funr, quam caufe principalis 3 1mo
ctiam per !’m:eq% inteclacuroriam rerminande, i
elt exceptio fori incomperentis, judicis (ifpecti, acko-
ris. excommunicati ,» inhabilis, precuratoris falli &« L
4+ C. . de dilar, ibi: fufeapra qugffio per fentenmtiam ju-
digis dirimarrs. @ L 26. C. ad L. jul. de adwlier,
Rario primi cft, quia ralis exceptio objecta, dicitnon
ellé procedendum judici; ergo ne judex procedendofa-
ciat contratia in eodem judicio, abftinere debera pro-
ceflia in caula principali, 8 interim cognofcerede ex-
ceptione objedta. Rawds fecundi, quia{ententia incau-
fa principali virtualiter non continet fenteatiam fuper
cxcg:p;ione dihl_’g::l:ia'; Euin -una ab alr'c.m ‘nscéﬂ'.i[i_nulﬂq
pendeat; crgo fuper excepeione dilatoria judcs priusine
terloqui cenerir, -t deinde [uper cauly priacipali pro-
cedere poflit, yel abflinere, e
5. Q: Il An judex fuper exceprione peremptovia
roguita pronunciare debear [entemiam incerlocnsariam
Be. Negative regolariter lsquendos ita 1.1 €. de ord.
judic. 1bi: awoniam non de eas fed de hareditare pro-
rwncigls hoc ety judex hon pronunciat de exceprions
peremptoria, feu, queltione prejudiciali fiams, fed ran-
wm de caufa principali heredicatis . Ratio eft , quia
fententia fuper caufa principali tacite in & continet
fententiam. fOpet exeeptione pérempraria 5 8 prxjudi-
cializ nam qui pronunciat marrimeninm cffe validum.,
etiam tacite pronunciar nullum adeffe impedimentum
dirimens &c, Nec obftar 4 74, d2 qua re ff.de judic,
nam intellipenda eft de p iatione expreffa , vel
tacita, Exezpe cafim, quo caufa profana principalis
propofita cft cotam judice liico , ‘& concomic qualtio
incidens fpirimalis, v. g fuper legirimirate liberorum,
& valore matnimonii's wne enim queftio fpiritualis,
refpectn cujus lascus eft incapax, remittimrad judicem
Ecclefiafticum 5 & ab ¢o per; [eatentiam | terminar ,
€. 5. 7.0 98E fil. legit. 8 ¢ 3.k 5 ubi Honorius NI
feribit: Ludovico Regi Galliz, ne procedat in caufa
fucceffionis, donec ille recminer canfam nataliom, an
fcilicer ex  legitimo matrimanio orta fuerit Regina

6. Q. M. Quomode cognafeenda fir canfa fpolii 2
B, cum diftinctione: i rcus objiciar fpoliationem per
madum: cxceprionis, prius. cognoiconda eft exceptio (pos
liiyy & per fententiam interlocutoriam_terminanda , ¢,
3. §. fed quomiam h. t. nam exceptio fpolii eft dilato-
tia, retardans proceffum. judiciarium in caufa principa-

* Yi; ergo. ptitls cognofciy & terminari deber, erfi actor

agat etam in caufa fpoliationis; guiz in eodem deli-
cto, favorabiliores funt partes teiy quamadtoris, Lias,

ff. de R J. Hoc ramen ¢afu aftor non tencrur refti-

tuere {polivm reo 5 cum rens. excipiendo hoc non pe-

tars fed pracife tepellat adtorem ab agendo ; i anrem

ackor vult agere » prius reftituere deber {polinm reo .

Be. 2. Si canfa fpolii propopamr per modum  actionis
a reo,
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a rea, fimul tradkati deber cum caufa princizali adto-
tiss & utfague per unam fententiam termina, o o
2. 8. mar amtews b. p. nam in wali cafl’ concurrunt -
e petitiones, fen conventio , & reconventio ; ergo
Baudene Gmultate ceffus,’ & fententiz ; ita tmen,
ur caufa actoris, Wtpote prior, in cognitione fit pra-
ferenda, ibid. 7

B s 1ol =l § A S 5 . Xl
De plus peritionibus,

Agitor de hac materia in Inft. /b, 4. tir. 6. §.33.in
Codice [ 3.8 10. E

1. Plus petitio eft exceffiva petitio’ actoris aliquid
ultea debitum a 160 apud judicem exigentis. Modigh-
em plis petendi funt g. per 6. wm b roex 8 13 b,
de allion. 1. Plus canfe, dum petitar aliquid corum
in fpecie, fen individuo, quod eft debimum tantam in
fenere, vel altemative; ur fi debeatur cquus 5 vel pe-
cunia , & aftor perar dewrminate hunc optimuae e
quunt, 2. Plus re, fen guantitace , dom periar ma-
jor quantitas, ur zo. vel torum, eam debimfit minor
quanritas, ur 1o. vel tantum pars; v. g fundi, 3,20
zempore, dum debitum certo dic, vel fub condi tiane
petitur anteadventum hujusdiei, vel conditionis: nam
aua ratione, qui vavdins folvic, minus foloere inrelli.
ZHNT 5 eadem Tatione, qut premacure perir , plus pete-
ve videtwr, cit. § 33. v rempore. q. Phus loce, dum
quis alibi ad folyendom convenitity quam ubi confli-
sutum fult: nam debitords fiepe dntereft in hocporius,
quam alio loco folvere.

-2 Q. L Owe fit pana piws peremic: To. 1. De ji-
re antiquo. plus petens caufa cadebar, que peeng fub-
laga eit, excepto uno cafu, fi quis dolo malo tautio-
nem obligatoriam fuper majori quantitate » guam fibi
debeatur, exigat, /. fr. C. b #. 2, De jure civili re-
€entiori plws sempore perens, amittic fompaos lids, &
ténerur debitori duplicare inducias wemporis , vel inte-
gri, quod prefixum fuit ad folvendum, ur yolune Jou
Andr. Schneid. & alii ex § 16. 2. bodie awrem DY
de exreprion, vel faltem temporis anticipari » utdocent
Barrol. Gonz. Zoes &c. Qui autem plus pori cnefit,
ey vel loco, remerur debitork damna illata refurcice ,
& toplum date ejus, quod viatoribus, fen cxcquutori-
bus nomine {pormlamim ob majorem quantitarem 1i-
bello expreffam folutam fuit, §. 24 Infts de ail 3
De jure Can, ¢. s b t. 7e 5 auc cesfis plas perens
condemnatur debitori in expenfus s loro plus Beens,
obligarur ad refarciendum intereffe , rempore plus pe-
wns, tenewr duplicare inducias. Et quia in cir,r. s,
non exprimitur. peena tripli, inferunt Abb, Gonz, &
alii peemam ittam offe fublatam de jure Can. guod et
tiam in foro feculari obfervari afferunt A6, Manz.dcc,
Sic ctiam proportionaliter puniendus , & it expenfas
condemnandus eft reus, qui plusnegat, quam adtor ju-
fte perac; alioguin i aétar plus perar, & wus plusne-
get, regulariter locus eft compenfationi.

3. Q. H. Owe canfe excufen: a panis plus peren-
siwm B. feqq 1. Si plus petarus, non dolo, fedpro-
babili igniorantia, aut errore L pen, C. ad {. - Ealcid,
2. §i actor peenitentia ductus ante vel poft litem con-
teftatam a plus peticione recedat 4 34. 8. 8. L 160 &
3. Jf. de bonis libers, fitamen dolofe plus petic , pa-
nitentia gum non libetac, A fr. bt 3. Sioadiic julta
caulp petendi amte tempus; ut i debitor bona dilapi-
det, vel de fuga fir fufpechus &, vel in alio loce, ut
1 debitor in locd convento nunquam reperiatur dcc.
4~ Si actor et minorennis cir. §. 33. pr.de efionnii
ex dolo plus petietity /.. 1. 2. C. 0 adverf. delitf. Dc-
nique fi adjecta fuit clanfuly Glutaris: fadve iure. fis-
perfini - fed e caufa reducinr ad poenitentiam , ur
libellus cmendati poffic; ficur etiam folet, i creditor
minus petiity quam fibi debitum fuerit /. 2. 8. 1. C.
b & 34+ de ablion, ibi- fE mines in imrentions Ju
complexus fuie aflor 8,

il Co 3SR VR VSR ) S e
De caula pofleflionis, & propricatis,

Agitur de hac in Clement. b. ¢, in Infitution, 1ib
4y it 15, in Pande. fib. q0. 1t 1. 3. & Maxine
fih, g3, per cotum , ubi agitur de interdictis o in
dice fibr. 8. fir. 1. sifgue ad 13, 3

Aunpliflima eft materia de polleffione , & dom
fed hujus teactatio non pertinet ad prefentem titulym -
fed 'perenda cric ex juve civili ad iz 1 de acq, _.,,ﬂ:-
& de A, K. D, Similiter fufa, & integra dottring de
interdictis baurienda erit ex Jure civili locis fupra 41
legatiss hic folum afferentir ¢, que directe pettinent
ad prafentem tubricam,

1. Nota 1. momine poffefionis venire hic fahin o
quor res corporalis: detinétur corporis, animi, & jurig
adminiculo: it ut jus aliquemnon inhabiliter adper.
fidendurm, ficur laicus oft incapax poffidendi fpititug.
Lia, five deinde poffeiio fir jufta, five injufta, ar fn
predone: i wmen julta eft, parit jos, ¢x quo folee
voearl poffeffia juris 1. 3. 8 4. f. de acq. poff alias
poffeflio de fe plus haber facki , quam juris | & jdeo
res falli dicitae & 1. §. 4. . eod. Er quamvis arg b,
rabrice dici pofler poffeffio ‘etiam jurinen, & incorpo-
rabium ;. homm men folent in jure dici auafi poflef-

i, 3. b v momine autem propriesaric venit hic s

iedle, quo res eft mea, five fir res corporalis, fivein
corporalisy utl jura fervirarum, parochiz e, 4
2. Nera 2. Proprictatem in multis differre a pcﬁ‘c"ﬁ‘
fione, ut com ea nibil commune habere dicatur in I
12, 8w ff. de acq. pofi. Er quidem differt. ride
AAtHEE > G cHpiditate : num proprices eft ipfum jusa
quo res vere eftmen; ac polleMioelt fadtum, vel quan-
doque jus, quo detineo rem bt meam', licer forfitan
non fit.mea : & ideo ejufdem rei nnus potelt habere
proptictatem, alrer poffeflionem £ z5. ff eod. 2. Dii-
fert in modo acquirendi, & amireadi = nAIM Propric-
s non acquititor fine tilo habili ad manslationem,
ant acquifitioncin dominii 4 33, f de 4. R D in-
terdun folo animo acquifitar /. 23. cod. € conmrd pok
fuffio fepe acquirinr fne Gailos & cauf L6 fF. de
acq, pefl, folo animo nen aciricur, L 3. 6 1. end:
licer folo animo amittamt, &r. L 3.8, 6. ibi: irague
Ji in funda fis, & tamen nolic edm. poffidere , Pproti-
aus amitees poffe fiovene, 3. Lifert in effeCu : namex
judicio propriesatis, fen petitorio res contrahir vitiul
bivigiofi 1. 1, cdin auch. hivigiofu, C. de litigiofe &
fententia lawa fuper propricrate abforber fenventigm la-
tam fuper poffelfone ¢. 6. §, rir. & conma ex judicio-
poflefforio res'propric non afficitar vitio lisigiofi, cum

polfellor non rencatur agere , nee cedere poffeiione s

nifi alrer probaverit fibi- competere dominium, feupro-
jpricmeens Reiff. & alit comn Er be differencie fifhis
ciant, licer plures ab aliis afferanmr, :

3- NVora'3, Multa , & magna efe Commioda poffef-
feffionis: mam 1. Poffeflio paric prafumpionem bone
fideis quod guifgue cenftarr bona fide poffidere, mill
contrarium probentr . . Poffeffio bonae fidei paric in
judicio prefumptionem dominii , & revelar ab ongre
probandi, illadque transfert in adtorem , quo: non pro-
bantey rews, eth nibil preftiterits obrinebit, 1. 14 1R
& 4 2 Code probae. & . 3. b, v, Excipe, nifi ador
inrentionem - fuam habear fundatam in jure  commnt;
wne enim feo pcﬁ‘i.,‘}!}:!' incumbit probatio , quomode
rem, vel jus acquiliveiit, o fin. de rofir. fpol. in 6.
3. dn pavi delifta el canfi, porior cft conditio poff-
dentis, veg. 65, gm 6. quia duos haber dulos , unus
cecrum poffellionisy alteram ingermum proprieratis , 1
que polteriore pac' ¢ adveriario . 4u Poffeflor tempore
Hitis conteRate deber o judice defendi in fa
ne, ne el cripiatue L1 ff sel poffidesis., . Polfeflor
bona fidei cevto. tempore pealenbic rem , & fués
im0 hos pro jneerim fuos facit: neque & obftas du-
bium fpeculativum fuperveniens, fi adhibira diligentias
cettn dominum non reperiat &c. Plares alii effectas
polieffionis fparfim in jure deprebendentur. E

4- Nota 4, Caulan proprietatis agi in judicio peri-
torio, in quo aftor perit fe declarari dominum 1éis
caufam vero poflellionis , {ou momenei agi in judicio
Poffefforio s feu mementanes, in quo actor emﬂt‘tpdl‘
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L EiB gl T 7L S 301

palleflioncm rei ad fe pertinere. Ratio autem quare

polfellio dicatur momentur 5 8¢ jodicium  poffefforium

momentaners , varia a DD, redditur : vel quia apta
ot durare momenro, feu rempore modiciffimo, urfiunus
evincat in poifeflorio, $®alter fubiroin petitotios vel
@.liﬁ caufa peffefionis momento _tfmpqm_refo_rmandns
& poffeilio, flatim reftituenda eft, relichigualtione. do-
s, Gonz. 0. 1. b w7, vel ex origine fua. glia
pretor caufas poffeffionis de plano, & celeriter 5 &
wafiintra momentiin fummarie cogaolcebat, & dae
6s interdictis adjudicabat poficfiones, relicta quattio-
ne pEoprietaris, ne partes contendentes de poflefMione,
facile ad drma, rixas, B¢ cedes convolarent; & ideo
interdicta plerumgque erant fummaria, & plana, maxi-
me in cafu fpolii, ut poffefio, guam citiffime poruir,
yeformarerur , remota’ omni appellatione , 1. an. C. ff
de. mowsentaned pofl. Lexie, Kabl, v. momentaria pof~
feffio- Ex hac eigo origine caxpit vocari poffeilio mo-
meacam , G judicivm poflefforium  momentanenm : li-
cer hodie distprusm 2 & longevnm dict poflet , cum
fepe valde diu duret: nam hodie jadicium poffefforium
vel eft plenarinm, in quo apices juris obfervantur, &
appellatio concedimry ¢, 10, & 15.4e peffit. firol Clem.
wn. de feaucfir. poff. vel et fummarige , in quo de
phino proceditur , prefertim {1 fic periculum, ne pares
ad arma convolent; uc fi incole, ex duobos focis con-
readant de quafi poffeffione juris lignandi _in eadem
{ylva. Hujufmodi poffeffio. foler ctiam dicl éneerini-
miffice a verbo Emrerinive, Bimseinimentom, quod fi-
gau'ﬁc;_t mugm . coram judice: partium certamen .
" 5. Nora 5. Owillis aliis , huc pertinere Zrrerdidta
peffefforza, qua font extraordinariz actiones in factum
ad palfelionem adipifeendams, vel rerinendam .. vel re-
cuperandam , ‘Rubr. f. de futerd. fen exiraord. aftios
uib, nam Jute civili ignota erant , fed ob xquitatem
naturalen jure peetorio inteodudta funt. Dicantuc au-

3 itha, yel guia inter dups dicuntur, §. 1.

e Enrepdiihic, vel amia dnterim dicswewr {cil.
s Telicta queftione propricratis. Hodic eriam

judietapoflefforia. ordinaria dicuniut fterdicla c. 5. b.
r, Bt funt wiplicia . edipifrende s rerinends s vees-
perands poffefions j

Titeriiclwm dd!;{afﬁ'ﬁdg\ efts quo aglue ad, pol
feflionem obtingndam’y an Babitam': cujafinedi

tal 1. Oorum b ) erhis 4o,
quo_agit heres ad obt policffionem herediia-
tis| contra illym, qai nis hereditarias palliders vel pro
higredes cum heres non fits vel pro fioffefores quinul-
1o jares & nndo poflider; & ideo aligm canlam pof-
fidendi dare nequit, nifi gwiz pafide, 2. Quarsem fe=
geroriim , quo agit bEies comma legatariumo, b relti-
wae rens degatam s, auctoritate ox here
ditate jacente aecipic. 2. Salviamen. s Silvio Juliano
oo anctore aictuny, quo agicdiminus vél'l'ncamrpr’_u
dii' contra colonuim, vel alium poffeforem , pro obri-
nenda pofleflione rerum in pradivm ilatarome, & -
cite pro pretio condudtionis . hypothéce obiganmm ;
iy e omnia. sk ) quorwm boi. duod leg. de Sal-
v,
7 Furerdiflum rerinende o, quo aginwr adretinen-

. o dam poffeffionem; quam habemus: & nc proprie Io-

cum habet , dum contvoverfia orinur fuper proprictare
rei, & prins dnter litigantes quaritie, nrer comumpol-
fideat, o quod melior fit conditio| palfidentis §.. 4. de
interd, Hoc interdictam eft dugl poffideis pro
rmmobilibus;  srrsbi, feu mtrabi iliblisretinens
dis, uirmmgue a primis verbis, dil

B. Dugeraictum recaperande eft BRI - prifita-
Tio pro recoperanda pofleMione amiffa rérum immobi-
liwm , & fecandario, mobilium » i que inwli funde
telicke func. Bt eft unicum wrde 2 a prinsis verbis
wirde 1 illym vildefeciffi | 1. ff: de wia OF i avim
Quod fi autem. feaefim occupentur » & tollantut fole
tes. mobiles, aullum darur interdictum » fed ackio fur
i, vel vi banorum rprortm ; vel ad exhibendum & 4
+$u6 fF. eod. Flxe compendiarie ad terminos intel-

dos, ex jure civili remliffe fafficiat . Jam ad np-
iy inBimmony .

9 QU L A canfa pofleffonisy & propriecatis:tra-
Handa fit coram eodems jwdicer B Affrmative » five
1 exprefling fit in libellos five non, five fimul 5 five
hinfto, poffelorie inwntetir petroriam = it o Lo

legali provifione decretwm efty tam momemi, hoc eft]
pollelionis s qmam proprietariscapfem fubuno, eodevs-
que. judize debere vognofei . Bt de delegato exprefle
idem Qatuieur 4 10, C. de judic. &, 1. de feapeftr.
pofli Ratio eft: rum quia caufe poffefionis , & pro-
prictatis (unt connexze, quarum conrinentia non eft di
videnda; tum quia apud cundem judicem facilior it
cognitio niufque caufe, & celerior cxpﬁditio_, £180.
Exeipe 1. nifi idem judex effer incapax in petitotio ;
ut fi Clericns poffefforio convenivet laicum coram ju-
dice feculati§ minc énim peritorio non poffer. reconve-
nith arg. e fin. de jwdic. 2. 51 judex limitate delega-
rerr, vel tanum ad caufam poffelionis , . vel tantum
proprictatis . Ex his folvitar 6. fin, de judic. ¢ 1,
Jeqneffy, ibi: guia mvague camfa erap ef commiifie L
3. CESE o non comperens. L 12, § wn. ff. de acq.paff:
€21 de fem. & v jud. & . 17, de appell. ;
to. Q.. Av canfn poffefionis regulariter privs
fir traftanda, quam proprievarist B Aﬂi{m‘l!w_c 5 eX
4 24 Jf de K P ubi TCms rarionem addic: q.tf:zz:‘m-
ge commanins ¢ff ipfum poffidere s G adverfurinm ad

“onera peritoris compellere, quam alio pafidente peteve:

nam probatio poffeffioniscft facilior , dominii vero dif
ficillima , ur infia dicerur, Abfelate tamen caufa pro-
prietaris cicius preponi poteft o 5. b r0F £ 36 de
reffib, imo quandogue id expedicr ad Jitem abbrevian-
dam, dummodo actor provifus fic claris probarionibus
‘ad evincendam propricratem.

o rn, Qu L A poffelforinms cummlari poffie compe-

tizorio? Cermum et inteediCtum adipifrends. wel vecu=
perande cumulari poffecum petitoris, five actor urram-
que infentet, five reus unum, 8 aétor alterum fmul-
tanee ; ant fuccelfive, mr pater &% ¢, 2: 3. ¢. 5. 6 B
b 1§ 4. fF qued legarore L 181 8, fin, F.de viar-
mat. Reflat perplexa juris quaflio, an inerdichun re-
rizende ab eodem actore proponi poffic cum petitorio?
Negant gloffa in ¢. 5. b & Abb. Pirhing, Schneidev,
8¢ alii .~ Afhrmant Specul. Zocs 5 Schmalz cam cite,,
Cum his afinnuntibis candem lententiam tenui in -
toque pregedenti curlia canon':o:_nun: aukem re me-
lws perpenta, & collatis rexaibus juris ». melius pene-
trata matucz interdidi re uwnid:, corrigo priorem {0~
rentiam, 8 COM neganticus.

Be. Interdichum etinends ton poffe cumulari in pe=
titario, maxime rerim corporalivm o Prob, 1. ex L 1.
fFati poffidesic, cujus doftrinam Imperator compendio
tefert §. 4. recinends . Ju. de Emperd. vevivende s ine
quiens pafefionis canfa , comparars funt Duevditia
uri poilidetis, 8-umobi: & cam ok airague porte de
profirietate alcujils rei comtrovenfin fir 5 ¢ ante que-
vatur o ster ok [tiganiibus pofidere s € ueer peteve
debear i namque nifi ante explorztum fuerit , wevins
eorum pofleffio, fit 5 non poreff peritovia allio infFituiy
aula € civilis, & naturalisrario facit, w alisspof-
Sfiagary @& alius, @ poffidenre pesar . EX quo textu ma-
nifefte paret, prius per hoc interdictum: decidi debere ,
quis ex'dusbus poffidear; & twim demum conrra paffi-
dengem inflimi penitorium 5 ergo interdictum rerinen-
de, ah eodem adtore non potelt comulari cum perito-
tio. Eandem dochrinam amplectinn Innoc. 11L n o.5.
pafforalis b r. ubi pofiquam affetuiffet cumulationem
petitorii cum interdichis adipifvenda o 8¢ vecuperande,
Tubdic: aliis poifeforiis jndicizs in [fuio robove dsraty-
ris, gue windicarionens dominii_ _ﬁ%‘ ot pracedunt :
cajufmodi ‘utique fune judiciams pafidetis , & urrabis
crgo fi hae interdidhy ex matura {i prafeedune vindie
cationem, non poterune cium ilfa comulari, feu fimul--
tanee ab epdem actors proponi. Ex quadodring juris
fic argumentar: dum v. g colonus haber meum pre-
dium, vel illod poffider, vel tantum deriner 4 ‘neéitro
calis locus eft intcrdicto, rerimendes ; nam 6 poffider ,
clam , vel viglente  dejecit e ex pofelione predii,
8 e locus eft intecdicko rechperande wnde vi; G
tantum detinet, & wnuram fuam farenir etiam , non
eft locus interdiClo resimende, quia hoedator mune ran-
tim, dum inter duos contenditurs srerpafidear, quiz
alternter fo magis poffidere agfipmar L 1§ 3 fF un
poffideris; erga licer in hoc @fu procedar rei vindica-
rio, non tamen interdictum retizende. Idemargmnen-
tum carrit in re mobilly circa interdickim merobi. -
de in illo cafu, ‘qoo unius polleMiocerta eft, ad illam
quicte: retinendan “alia damwur remedia s que Meno-

chils,
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chivs, & 'alis DD afferuns < ut iawesd, we pis fiat oi

&e. de fuperficbus, de wtineres ¢ privata
wqsa. quotidiana &c. & remudinny gencrale per im)
Tationem officii judicis. Dixi in refol, maxime
rorperatinm : nam nonnulli admittunt hane cumul
nem civea juras, & incorporalia . Sed & in his can-
dem doﬂrim fervandam effe gencralitas texmuum, &
satio probat: nam [ duo. contendant de propricrate ju-
ris pifcandi, vemandi s lignandi s & urerque afferit fe
poflidere, neceflario prius, interdicto dirimi debet. qua-
i, giis ex duobus poflideat, ut con m proce-
«at peritorinm. Nec abftat §. de atfior. nomibiquali-
pffideni concedinur adtio confeflonia 5 & negaroria ,
pon, tmen fimal i dichun g .
com i ik 74 ]
| gpeilideac, aliis g 5 cit.. &,

perd. 8. 2. de wilion. ibi: auod gemss L,

Jraic, M Sed oo ratip non oft o 3
yeea, imp rejicior sh Ulp. Lo, . de R 27 admit-

tente vindic em_ contta detentorem 5 ut depoiita-
Tium, commadataciom &, ibi: pure drem ab omi-
buss awi tentuty, & babeas veflioeends facultatem  pe-
éﬁsj’r; ergo pollefior yi don potelt proponere vin-
dicationem, & W pollefionis interdictem sesfnende
‘& conl. nmumque comulare. >, Tdem Ulp. /. ’

2 ol clare dicit: son denegatur einrerdiiis

BEE poffi quE capir vem Vindicare . wan enim vt

0 cutularerur

wetir poffefiont remumiafle , aui rem vindicavie . 300
2 i 3
;

Ulp L3 & 3, fF wiz pofiids t domino inter-
dictum wr pofiactis co inghilintun s Juidontinum
. ades reficere yolentem prohibefar ; crgo cum inguili-
L hus. ®des @pmm teneat, damur anterdichun refinenda
contta derentorem , & fimilicer vindicatio ¢ir, L o,
de R P2 g duec 5. beov. pen illy verba - alifs pofef:
Joriis gmdiciis iorelligunmur illa inrendichs , que; miye
fam canfam habent, hoc eft, inquibns debet quis pro-
bare domininm, fea jus reals ferviruns, & poffeflio-
nem fuam, quod feil iverin 3o dichus illo anno, o
in interdifto & 3. 6. hor anrem ffide ftineve, wiluque
Priv. @ L 3. 8 ai pra L de agn- guarid. sbiagi-
“tr de aqua; ducenda ex-@aflello » vel inelligdfitar de
interdiltis preparatoriis ad windicationem 5 Gt de 1ie
beis, & rabulis) exhibendis’ e ergo cx eir ey bor
won concluditur, intcidicium resinemle non pb?ﬁ: s
mulari cum petitorio, 3
Re. Ad 1. Connoverfia fuitinter JCros, an 5ei vin-
dicatio iarcc{:_d_:.r tantum contrapolfidentem afirmabat
Pegafus, negdbar Ulpianus: fénenta auren Pegafivie
detur confinmata ab Imperarore locis cier. qua Fante:,
infimara et fencenria Ulpiani . Sed criam hac reren
o, nikii] fe - nath dato, quod contia détentorem
proced o tanten” interdickum vesinends,
1 e dues s quonm urerque affimur fe
pollidere; nifi adverforii veline fabricare novum intep
dichum vednende d pi canma detentoren .
4d =, ne Ulp. conuradi LT e o,
& Impecatori 2. di Jurerd. dic Ulp,
Jogui non' de tiva propofitio.
_ne uwinfgue judicii , quod Geri poreft in cordis cali-
r mon fcivic fe poffidere, quinpofiedit

efliv 0 jus alre S

ina licer feiveric e
: L s
cafibog jus permirtic delore.
fire ad icturn s |

finito refte inflituitar vindicazio conta

I Te t 7 =
dettey dum & alter dicit (& pofiid o it %1&9;

judicata prius fuit poffeffio, Glofa in efr,
Iniguilinus inpe

Ut patcr
ex foqq. ibi

qa. ibi probibere inquiiinnm, we biitarce,
[ed ne poffiderer | 4. Communis mellefius cft ,
“verba illa procedere 'de judiclis resimenda At faliem
¢a non ‘excludi. Cerera, quer afferusitur, non militant
contrd nos . TN ks
12. QU IV, A agens periveriv,

Joesfe’ reeredi poffis a
modo id hiat dante

i
ediri, pe ¢ fudiito o ni-
wzere; placin s qui w©xns ta-

nonizatut 0 ¢ 5. b £ Sic etiam .8, de foE
niales w petitorio tranfeunt ad pofiefiotigim ¢ nam
i, ‘qui dncepitagere remedio difficillimo per
deber dencgari. remedivnt facilius , uti ot poffe
At poft conclufioncm in ¢y, nifl ursens Catlfy

exigats non admitcitar talis regreflus i, ¢, Sobie]

bis folvitar £, 3. €. de edendo ash. qui fome
modas & quando Clem. sen. b die. I 13, €.
1 37 f de judicnam hac, & Gmilia jira o o
grellum ad caufam non connexam, & jubent piikis e
élati caufam poffeionis o cafus quo ntfg_w
litigantium fic paﬂ'cﬂ’m.m; : A )
13. Q. V. Owomadaprobetser. poffeffio, & dun
Re. 1. %Tém%nultis{mdis 'F.;fi ihﬂ probatur,
tadicionem veram, vel fictun o priori poflefore,
adjudicationem pofleflionis, per aétus a'folb'paﬂ‘&yﬁ‘
‘exerceri folits; uc refecit domun, ean I
‘mercedes c vit fundos, feminavir, fiu
Tegit, rem defendit &e. R 3. Danr
valde difficulrer probarus ; nam ad hoc ot fi
nus, non {ufficit, quod rem ex enipro acce

~ &y donatione, aut permmtatione, & fmilibus i

3 fed infuscr requiri
5 fed infupcr requivitur, ot
uetit dominus rel, velego 111%

“fe poffidercpropofito in
5 ille vincic, qui encrhatis alterius rari
ne intentionem fuan probie . In concurfa

M, 8 ritula
iis , in gtio:
netr erobare tirufun, ad quem probandom ‘alias non
obligamr [ 2, i, st poffid. Tan i
qualia quoad cHcaci
eialilus: fer

VOCayErity
mam intetdich ;
wri pagfid. cul pronundationi non fuit locus e
prob. guia { ales mpn, erane pro
Iatay partes temr pollident comm
ivifo,: vel nlmmii“g}%&gﬁ;-fﬁ, veED A 5
its non abllineant, jlidex poftMivncn: (-,
» dene petitorio; ‘tanfittions, vel aimicol
ofitione finfadet | PR
Si potfeffin, 8 proprictas cumularive dedofh
um , fimultanee canfa veritifque mactawr, &
[ guz re ipfacltdup Hina

Fouleatgm petitorii pramitterce feagen-
i 'Tc:%.x autem anniiﬁt?pgzgaﬁém
onem {iper pétitorio s it tamen in”
o illi, &l ur diciusy fentehria in
T e S
1T 5 Ea-
de Tamien: fententia | {uper pol-
a1 hiabear norabiles eﬂb?ﬁi—s'tal{
penlis in litem folvend
a5 redio tempore percep
fit factus locuplerior :

Hﬂj'i: 3

R
poliedio,.

| ttanfive ad sorium . vel

‘cxceprio rer judicate; at fi

| prietas, a petitorio

prietass. cgrcd
judicia ita finc diveria, 82
. Qe VAL o friet

L I3

;-”M,‘“}ﬂ, qui/magis ab indl‘.ﬂrfia haminis, quam a
natura producuaar, ue fegetes ex feminationc, S agri-
eulmura. Quo etiam foeftant frudtus ciziles, feu pen-
fores ex prediis locatls, ex operis fervornm , & i
mentorum . Rutfum fraftus ifti vel fun pmrzpz:mdz,
vel jam pereepeis yel pendentes, vel jam feparati afo-
1oz vel exrantes in fr, fon formaliter 3 vel exvantes
i Wgmmente, fen virmaliter 5 cx quibus polfeffor fa-
Gus ot logupletion ; vel confumpri toraliter, v. g. per
donatienem 5 vitam lautiorem &c. ira ot ex his paf-
feffor Bon Gic fadlus locusletior . Cererum fruftus in
Fr:zf{nri illi folumn dicendi ﬁj.r_lt » qui deductis impen-
fls, fuperfunt per modn lucri. -

16. B 1, Poffellor male fidel tencour cum’ re evie
&a reftituere omnes froftus percepos, & percipiendos,
feu quos percipere poruit, arrentaindufiria domini, fi-
ve in fe exeent, five fint confumpri, €. 11. de reffie.
Jiole Lt 8 31 ﬁ‘ de vi armat, Nam nullo _jurc cos
percepits & i pauciores percepic > quam dom:..nus -
dudltins percepiffer, fur nesgligende, & culpe impura-
e deber, Bt quamyis fruchus percepti ex reinbonefta,
v. & ex Iocatione domus fadta meremicibus, reftiten-
di finr, non ramen fructus perci i, cum nec do-
minus hopefte cos querere pomiler, £ 27, & fin. ff
de' beredis, petis, Tnfiper omnia damna in re facka res
netur domino refarcire, /. 1 § 41 __%e vi Hpmar.
* 17, Be. 2. Polleffor bone fidei non'tenemr refiitue-
re frudtus mere induflriales, cum non finc frutusret;
fzd indul 5 mec fruftus namrales , 207 inixtos per
tricnnium plene wlieapros, quia per ufucapionan fios
fecic irrevocabiliter ; nec frudtus rotaliser confumpros,
£x quibus non eft fattus locupletior, quig confumptio-
ne fecit fnos, §. 35 s do Rer. dfv. 4, 4 §. 12
i yogunder, ibi: amr bona fids peveepir, o luerari
“onims. gportets. f¢ eos confumpfit s antmala fide, & con-
dicizoportet . At friuftos extantés, & poft lieni con-
teffatam univerlos tenctur bone fidel pofleflor reftitug-
oot L 22 C. de R P7oubi Impp. referibunt & cere
1um o male pofefloves, omnes fruftus foleve com ipfa
e praflare; bone fidef vere extantes, poff litis anrem
conseflarionerm wriverfos » nampoffeffor bone fidei non
acqairit finctus dominia irrevocabili , fed tinmm in-
terim {os facit, feu condirionare, fi interimy res non
evincatushal, 48, i de AVNR D, 3. Edam frucdtus
confir irenaliter exrantes , ex. quibus bonz fidei
polielor us, et lacupletiory refliruendi funt,’ non
tagtum in judiciouniverfali hereditatis, ur omnescon-
vediine. ex L 0. § 6. & L 25 6 11 [ de bered
perit. fed enam in judicio fingulari terum particula-
tium, ue probabilies tenent, Abb, Covar. Sanch. Reiff,
¢um citr, conua Ant. de Butrio, Garclam , Schmalz,
Picllet, &c, am quin Imp. § 3. fF de off fudic.exe-
quat iffa judicia, quead frudes; m quia frudtusvir-
waalizer extantes propric in fenfi ]uris_' non  dicuntur
confumpti: quia nen abfwmitur , qued in corpere pal
teimomii vetingtnr L 72, f de degar. 30 tam quia ne-
Mo debet com alierius jackara locupletan rer. 46, iz
6. iEx his folvantur §. 35, de R Dolq. §. 2. fF fin,
regundy liiqo, B fin, ff. de A R BU15 23 € de R
V- ibi exranver, Vide de bis difputationes meas civi-
les dify, WL comtrov, 6. 7. B.

18, O, VIIL An peffefor wittus dedwrar impenfies:
& gmas? Nowi, expenfar dici 5 que in rem , fractul-
que collizendos, & confervandos impendunnur. Erfunt
wiplices: mereffurie, fine qu
tut, ot fromenum dare p
fiunt in aliquam /Comnie “domini , ut (i fepes
adificetur, Polupravia, feu miere solentaric, que pro-
prec folam voluprardm, & ormatum font, ur picture,
aque {alicotes & : S
~ 19. B, 1.Poffeflor bon, fid. deducit impenfas necel-
farias, S atiles, i aboadi pofiunts aur i ponpoffime,
doninus tamen eas approbavit , wel approbare 'debuit
proprer majus fei prerinm : volopruanas’ vero anwm
tollit, fen abradit, fi fine dewhmento rei tolli poffunt
t 38 . de R 7 2 Pofffior male fid. deducic ex-
penfas neceflarias, & abradit uriles , £ a re tolli pof
fint ¢ mullo: modo auem yolupmuarias , atento rigore
jucis L 5. €. .de R At fpedlara wquitite , ne do-
mints cum zlterius Jactura locuplererur 5 deducit im-
penfas udiles, 8 abradic yolupniarias 1. 38. fF de ha-
red. petin. I 39. § #n. ¢cod, & I 37, i de R FiFu-

2ErRULUS X o3

fius ifta vide in difpwrar. meis civil. difpmr. 6. con-
frow. 9.

T AR L 18 M
De Reflirifione fpelistorum.

Agimr de hac martetia in Sexto b. 7. in Decreto 2,
4. 3. @ 3. 4.t 2. in Inltimcionibus §. 6. de farerd.
in Pandeckis Kb, 43. #iz. 16. in Codice lib. 8. rir. 4.
5. & (PBAm #ir. f © C. ad L. Jul. de wi privara,
& publica. 1

1. Nota in boc tir.agi de remedio recmperande pol-

feffionis, vi, aur clam ablarz per fpoligtioneny , fen
dejectionem ex re immobili. Et quamvis remedia fpo-
Listorom Maragra zc. Menochins 17, Speculator 7, alii
pluta, vel paucigra €numerent, ftia tamen funt pre-
cipua: unum ex jure civili feilicer Forerditium unde
2i, & duo ex jure Can. ftil. condidtio ex ¢. Sepe con-
ringic 18. b, 1. & condi®tio cx Cam. redimegranda 3.
g. 1. De recuperandis mohilibus per yim ablatis com-
petit actio w2 bonorwm raptorem, de qua dir. Bff. &
I vi bom, raptor.
" 2. Q. L Cui, & contra quers competar interdictun
#nde vi2 B, ad 1. Interdictum made 2 regnlariter com
petit omni, & foli poffeffori, eriam predoni , qui per
vim dejedtus foit ex poffefione rei immobilis [ 1. per
tor. ffi de vi armat, I 7. C. ad L Jul. de vi pﬂb_!.
£ 5. b v ibi: puede eriam off fecsndum vigorems furis
weftitsendur: nam hoc interdictum inproductum eft in
odium fpoliantium, & in faverem publice mranquilli-
tatis. Unde quinfeudataring, frufittarius, nlaarins ant
veri poffefores remim quoad fua juga, his-per vim de-
jedtis comperit hoc interdictum @ ¢ contra guia colo-
nus, ut talis, cuftos domus , homo refpeébu fiberi ho-
miniss laicus refpedta rerum fpiritnalium pon’ funtve-
1i poflefiores, non gaudent hoc ingerdicto , cap. 7- A
prafer. eito b 1.6 22, Irem praddo in eerdis cafibus
non reftimitor; ot fi in' continenti deficiatur 2 domix
no, cumdejectio ifta yim defenfionis habear; vel ficlt
Tarto publicus, incendidgins, populator agrorom , quis
bus. nemo debet pard L1 €. quande liceas : item
prado notorius, faltem de aquitate , non videmr re-
fimendus contra dominem, cujus proprietas certa, &
notoria et arg. L 8. ffi de duls mali excepr. & c.fim,
de veftir. fpoliar. in 6.de quo vide difpurat civil.meas
difp. 18. copir, 8.

3. B ad 2. Interdidtum wnde vi competit tantum
conira illum , qui vi poffefforem dejecit five phyfice
per fes five moraliters mandando, dolofe confulendo,
ratum habendo, L 1, § 12, 13, 14. ff de 2i arm. E
contra hoc interdiéknm non damar contra ollum ter-
dum, qui a (poliatore rem invalam accepit, ¢, 15. b
. quia ifte vi non dejegic poffelorem . 2. Nen damr
contra eum , qui clam ingreflus et poffeffionem va-
emam, nifi revertenti domina vi refilftar, & ranc con-
ftimat fe in poffellione /. 6. §. fir ff: de ags. poffquo
fenfu forfan procedit 4. fin. €. mnde 21 nam fi rever-
tenti domine son refflat, fed Qatim poffeffionem ce-
dar, fruftra intenraretur hoc interdictum . 3. Non da-
rr liberis contra parentes, & libertis contra patronos,
fed actione in factnm agendumgeric /. 1. §. 43. de vi
arm. ubi ratio datar , quisdnterditiem  boc arrocits-
tem. facinoris in fe babeey nifi paters vel patronus vi
armata ufus fuilfer, fbid. 4:"Nen daruor contra domi-
num, fi abfque cjus julla fnwli, & officialesaliquem
fpoliarunt, cit. L 1. §. 17. nam domipus fon tenctur
ex delicto famulorum . 5. Non datar contra heredes
fpoliatoris, fed actio in factum,. fi quid ad eos perve-
nit L. 26. ff. de dolo mals . At haredes fpoliati con.
venire poffunt fpoliatorem hoc mnrerdicto , cum hzre-
des fuccedant in, gmne jus defuncti, L 37. f. de acq.
hared,

4. Qu 1. An de jure Can, fpoliatns habeat reme-
dizm comra terdigm mala fidei poffefivem: Re. Affie
marive ex condictione . fepecomingit h.t. nam Conc.
Eaterancnfc fab Innoc II. temperavit rigorem juris ci-
vilis, quo neerdict, made wi non procedit conera tef-
tium 3 & decrevit, ut res {poliata adquemenmque ma-
le fidei pofieflorem perveniffer , reftitaerenr fpoliaro -
wm ne ifte defecln probationum dominii , proprieta-
term @THIERt: i negfoveatur mala fides , & injulti-

tia
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tia tertii pollefloris fuccedentis in vitum fpnIn_[o"‘t,
€a, quod wen wnltum w:ei;/rr qupad yerzrﬂhcr anima
'n;ﬂﬁe dmrcrc, ac imvadere aliengmy ibid. Arque id
procedit etiam in caft, quo quis ab initio bona fide
rem ‘Kc(‘mh deinde antem venit in notitam fpoll'l—
tionis . Haber item locum d\l’pvﬁrwo ifta canonica in
foro feculari, eum agat de removendo peceato - Abb.
& ahi com.

5. QL 1L An fpoiiatns conra tetinm bona fri
poffefioren de jure Can. bubear remedism reffiiurionis
ok Lar. redintegrandas 3. a. 1. Negant Baftol,
moch. Zoes , Schmalz, & affinmant Glolf in cap.
18, b+ Abb. Innoc. Reitf omm i, quorum ﬁmcn-
ria praxi tribunalium firmat ot : com hi
tive: nam cit. Canon. gengraliter, 8¢ ind
cedit banc reftitutionem , fen redintegrationem 5 cf
1 quemcumque pollfclforem, ad quem res Epifeopi fha-
Hati pervencrune, Idem dic de ahis Clericis , % lni-
cis ipn]mm, quia: eadem eft ratio, ne quis cum alre-
tis Jectura, eriam maleriali , locopletenir : um quii

for > dum fpoimm probac fuam {poliatia-

Tionern, ex qua :u,ujk. &

itur i maly A-

i €, €X qua prior

Bo jechus fuir, Dzru. Vel cit, (_anou. re-
frictus eft per o 28 b £ovel eape 18 it fuperfluic,
R Nullam ¢ffe hi¢ neceffitatem cuz.d-@um Jura 3 ne-
que cap, 18, fuperfluit: cum Can. redivtegranda

Ferctur ]udlmbus, maxim s fequencibus jus

5 eli:u Concilium  Later, svit feftititionem
contra ternum make fidei poflefforem ; circa illun ve-
ro quafionem : an fpo}ums confa tertium bon, fid,
HFFT(_(TOI\H‘ fir reftituendas? nihal decl..h.
¥ Cirea boma Ecclefiaffica mobilin ab bavericic 5
€ Infidelibus eccupata, o & Chriffianis empra Beged,
XTI in Epiff. ad R. P. Nicolawns Lercari Secrera-
rimam Cosg. de Propagands Fide, incip, Urbe Antiba-
rum 1y, Mars. 1752, declarat s baimia confeientda
retineri poffe, dupmmods epiering amimo ea reflituend ,
amoticfcumque impenfe pecunie foletio a doniing obla-
ta fmnr, qwm.mn’mfxrmumm fponfum fuifle reffere
§. 9. a tovolegis d. Congr. BB wirorites Univerfa-
s J’rqu‘ro-ﬂs Contrarizs wamen cffe teneadmm. de-
manflrar §. 22. de bonis immebiitbuss que fecomdion
veriorem  OF tHtiorems fe:,m”]mx yro&w reffientida
effe mua cumy omnibgs fi’xmém abfaure wlls pretii fo-
Jutione a [poiiaris facienda. 5

6. Q. IV, _Q:mrdo, & quomeda reffirnria [poliato-
i fit Jac‘nm; 2 Reo1. Reftitutio ex interdidto smde
i petenda eff inra unum anoum. utilem L 1. pr, &

- 39. ff. de vi arms. poft annim ¢t oo in fack
de €0, quod ad neem perveric . At remy
ponica oullum derenmi
tent, B 5, 5F(‘]I\ltl<5; mods yro[er, mmd u-ﬂx it
& vi dejedlus it , ante ommia rellitnendos et quoad
reim, fructus ', & damna nl'ﬂn ita dofar reg e fn
de. ord, cogir- cap. 11 bR b L B 30 1. de wi ars,
nec reflimtionem iftam recardar exceptio dominii, vel
criminis ¢ap. 1. 6 p. nec faves ®anis, quiz - com,
caufa fpolii fpecialiter fic privilegiata , fpoliaius
i debet, et adverfus mi
<et lu regreflm babesnr conra
rein. &6 €. wadel o
tur cafus , 4n quihus dpalta
witmr, uf 1. St fpoliEmss mnfmrnr, ur privs de ex
ceptione proprictaus cognplearur, ¢ 1, b £ 3, Sino-
wrii , 8¢ certa et propiietas ﬁ‘olimns, ur ange di-
Clum, 3. Si jus commung refiftar (boliato , & affiftat
{peliatori, qun mibc fpoliaws pon auditur , nifi do-
cear de titulo, ¢, fn b £ im0 6. 4. Sioex celirutione
imininear: periculum anime ¢, 13, b2 vel-igrave da-
mnun corporis, ane {candalum; uc fi molerrefinen-
da Lmr viro crodeli &e. Vide Meénoch. &,

- Q. V. Ogando in'carfa _I:Da.fii admiantar ex-
(q:n,amn ]);. i. Spoliato agenti Jdu’..:[uuanun regi-
larier nequic opgoni. esceptioy proprictatis ¢ b. £
vel criminis . 6. ¢od. niff ¢i'aRBexa fir excommilni-
eatio, vel inc ad p)ﬂ‘.:l':ndum uti Cleriens per
Gimoniam 1ntx apax el poffidendi beneficium .
,“quc fpoliati reflitutio impedivar reconventione cap.
fir de ord. cogn. aur cmnrenfghom L fin. § fin. C.
de campenfar. vel appellatione & un. €, . J¥ d¢ moment,

it
rwuh multi excipiun-

peff- 2. Reus civiliter canventus opponere poreft Cite-
pmmcm fpolii contra actorem » non vero conma tey.
tum etam male fidei pofiefiorem, vel fpoli uorem; ae
eonvenius criminaliter, fi oomibus bonis , vel f"‘JOn
paree bonorum fpoliatius eft, excipere porelt de fpoli,
a quocumgque fadtum fit, ne oudus , & inerings cng.z
wr contendere, o 1. b £odx 6, Quo calu cauls eri-
minalis, utpote difficilior, magis eftprivilegiata, Giam
avilis. 3. Agenti nomine alieno, ur Ecclefiz, mu_.r;
riss&c. non potelt oppomi exceptio’ fpoliarionis reipij.
yatz: & ¢ contra agent in caufa privam ncqﬁ;r op-
poni fpoliatio rei Ecclefiaftice ¢. 1. én Fn bov ing,
alias exceprin ifta non procederer contra actorem Tpon
Tiatorein.

§. Q. VI Owe [peeialia habear veffitweio in bene.
ficialibusi B, T, Spoliaws laborans defectu notorio .
‘i uclaieus, h?rcmus, inftitneus a noa habenre po.
teftatemn, vel contraquem magnaelt prafumprio, quing
fine, aut cam titulo vitiofo i:‘u'l‘.'t,mbeneﬁuum, i
reflicuitor; bene verp ceffante rali prefumptione, e 5,
b k20 Spoliatas, v, 2. jure decimandis eligendi 4 ju-
rifdictionem (x_u[md , jus affifiat , u[hmnux;
non- vero i pEiif fi prius docear de- dtle, e fia
b1, in 6. nbi
fitnuntur contra p"mu.um 3. Renuntians beneficio
palt fgoli 1onem, prids relinnir, nifl sciantiatiof-
¢t Gt fine v1, BE netly cora Supcrmrc', renuntians
viro ante fpoliationen non reflimitur , modo confier
de valaie mnumimionis Fo 3 3. be py Rot decif q23,
& DI, com,

5. (3, VIL Oz fnnmim habeat rgﬁz:xrw in e
srimonialibus Re. 1. 5i mulier propria auctoritace fes
cefligy vel a vero expulfa oft, i vir cftfad poenizens,
reflitugnda eft viro, com gxira cafum adubtesii nonfic
licita feparatin, sap. 13. A o 2. Si poft matrimoniumg
FAUM €0 fempore; Quo uLlchnrc poteft de farm, Re-
ligiofo, mulier difc: i md.; eft vito qucmi ln—
bitationiem, 8 4
fenll conm v
b, ¢ nifi marimonium antea’ fponte fuiflee confum
tum. Si awcem mulier profeffa firReligionem, nontes
Meoindty ¢ 14 de probat, gaig poft matiimonium -

m idite poreft. 3. Simalieriob jullim caufam di-
feeltit , ur'ob crodelivarem, hrefim , vel aliam cak
fam a marito datam, durante caofa, non et refiiroen-
day bene vero ¢aufa cefsante, cum Gmiles caufz non
inducam Lii\'m timn peTPEUMIL . 4, Si ‘mulicr profiga

ur de exceprio-
. 1 de ord,
e eft adhi-
bendum: fiam i unpu-_li -
anwm cerint eft, S&mulier fubiro par
bationes, non eft reftitio facicne
wa,y fod cognofcendum de mpedinenio dirimente, ue

imanibm difsolvatur de facto. Si veroimpedimefe

eft occaluigy & muliér non haber paragas proba
tiongs, pléna’ttltitmtio ¢} facienda quend colmbitatip-
nem, & torum, cum prafimptio fit contra mulicrem,
qaod maliriofe opponat impedimentum ditimens ¢, 13
&It ien caliy o i mubier corea eft: de impedi-
¢y gili tlnd’ probare pon poffiz, nonpor
Idere - debirumy et hoc efser fornicari , etfi per
um::un—mu atiofis ad id cony ellererur cit.
i excons. 51 vero mulick
TR du.:.un‘ haber & 1rnpen.mmto veddere debi-
wm deber, ne malitui proprer dubium uxoris privems
ultr certe pofseffionis. ipfa vero indebitam percec noa
poreft, don:c adhibita diligehcia fufficienti, & verifa-
w nen, comperta, dubium deponar , « cerrificando fe de
valore mamwimenii; nifi mala fide contraxifser , max-
me cum impedimeato juris divini, & nataralis , guia
mala fides imps.ht ufum pofscflionis: it com. DD in
<it. €. 13. b, 1. 5. Mulier opponens cxceptionem Vot
de perperua Contingnta mutuo confenfu emiffiis refti-
wenca elt quo ad habiatonan, & (lb(equla conjuga-
Ha, non vero quoad torim, CHin votwm il AR 5
non illis adverfer,

anenici collegiales indecimis nonre.

L B

T AT UL U C XW
De Dolo, & Conwmacia,
mSexm Cl

4.9.& 4.9.5. &

geteram . In Trid,
refcente, ﬁ[ 22,
Py rxf.w.
5 b 48, wp 17
9. 8. 4o,
agi de dolo , proue mifce-
contractibus, & a]m actibus humanis, (ub quara-
lo agemus in Libr. J/% led. prou mifcerur
in judiciis in dolo effe videanur,
io renuit ea Fm, que jus , aut juder
. Porto contimacia 3 a cor;mmmdo dis
Ga mobcdmntla commiffa. aﬂver{us em Jegi-
time vocantem ; vel qm;i fieri ipien: Eftgue
diiplex: 7era, d.um quis periona e wibus ediftis, vel
ccufar : fi. veﬁ: £x-

di
contumacia_vera _nototia, feu evidens. Fifta
uis malitiofe

erga j ndx'u-
(0qq. 1. In mom weniends poft legiti-
mam ciationem /. 55. §. 5. ff. de re. & 1. 157.
de R F. 2. In nan r:)} do » vel obfeure
1. 6. 4. o de mrrauﬁ 3. In nen
wum judicis /, 38, fF de jurej. 4. In
uod judex refliui Tmperar ; fecus id
manu_militari anterendam, L. 68, ff de R #75. In
judicis » intecto negotio ¢, 4.
. bt his verficulis
7 WEHS 5 nszgn
Wg;gn»fqu :mm, jurareque ne-
umar., O que
Tm:c reps Liabetur pru Contuma.
is, vel ono pnrcmpwno CIEALUS »
abfque ulh jufta caufa non compatens, per interloguu-
iaun declaratue cunmmu c. 6. b. r. nam contima-
cin |pfo ure non incurir, fed pumum polt fenten-
tiam judicis. B 2. Panz rei contumacis funt yaria.
1. Negawr i andientia, nifi prius refundat acori ex-
penfasy vel farifder per ﬁdquﬂ"on:s, aue orz 7. _ﬁn.
8. i alfis we lie. non rwzr. 3. Fir immiffio. actoris in
ﬁiéus bona ¢x primo, & !’ccundo decreto , e feq. 3.
Vere gontumax umﬁ‘: bm cium appellationis £ 3.
§.. fim, . de nifi fiyles corie alind babear - fi
ramen impec'[?h:enmm prnba trit , non. negatur ei in
- integrum . m’hmno » tmaxime {i fic minor lefus. 4.
Gunmm,x in non refpondendo. liabetur pro aﬂi!;man«
te, vel negante, prour magis eﬁ"xlh prjudiciofun,
Abb. 5. Conma; punitur  ceidm. peenis arinrrzmg,
ur mulétapecuniaria, mca.rccm]mn:, (5.0 :c.mo-
ne &¢. Cererum | peEna contumaciz , cufh ndar ex
., non tranfit in fucceﬁmt!m univerdalan , vel
ﬁngq rem,
4. Q_ 111 Ql!mii&
¥ dlliusy
&, dum poft I
ter, vel femel pcu:mptorm
recufar, & ut:

carur CONtEmAx , OF que
haberur 0/ ConTuINa-

profequi

Qﬂ-

&3

teus p . vel ‘ex proba-
adtori {Jnﬂtt mj:ﬁhm elfe tjus petitionen:
Pu Remigiva 8. Evafmg. Dacs 1,
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cit. aut. ¢. 3. b, ¢ a. Ut rens petat pro fe pronuntia
nifi rons plene prober de juce fuo,
: i drg. cap. 25. de referipr. nam

J V. g. fundus nﬂe non et aji dm

%x o judex: f: atin ufu cont-
regularicer non prnucdu cemtaaun.
u.vmcém o tuﬁ ad inflantiam altecins partis 4, 68. f
de jud. nam judex non nifi requifius oficium fum
npertiri debet, nifi procedat ex officio nobili , & ad
pecuniaciam propter inobedientiam contumacis
.:-ﬁ Iffgmmjmwc
" 6. Be. 2. Judex de =quitace poreltcitatum non cotn-
patentem expectare in l‘:qucnl:m d:em 6. 24 de offi.
del. ubi glofa o, graciam fecevie, air: ecce quania
poteflas darur fudici circa jadicia, we paflic parcere
Contumaci in prajudicium alterins, Idem refcribicur L
L. C. quomseds , & guando. Ratio eft ; quia aquitss ,
quam judex fpectar, id pleruingue. fuadet, ne pars ab-
{ens illico condemnerur ‘contumacie » potuit enim- in- -
ervenire juﬂnm & fubitum impedimentum , uc cica-
tus nec per fe, nec per aliom comparcre potuerit: hoc
auten probato, ceffat conrumiacia , & fentcatia %&m—
* catur. Excipe delegamm pro illo cafu 5 quo in tormi-

¥ o peremprorio expirat ejus jurildi¢kio; runc enim de-

ber contra abfentem procedere, ne- alias tory inftantia
evanelcat m. €. 14, ibi: fi antems cxpirvet 8ec.
7+ Be. 3. Si adtor ante ligm conteltaranieribus edi-
&Is, quorum- emhbet 3a. dies allignancar, citarasnon
compareat ; concedinu ei adbuc unus annus , inta
quetn fi non compareat, tanc.ren prafente; & inftan-
te, judex procedic in negotio principali, teftesrecipit,
& fecundum veriarem fententiam pronuntiat: ita de
jure Can. 6. 3. b & & ¢. 1. eod. in 6. Polt litemau-
tem  conteftaram. non reguiritur expettatio uniusanni,
fed fi a@or ad winam citationem non compareat, Ras
tim judex procedere poteflt in negotio plu'l:lplli ofe.
an&. qui }P 1. . quom. @ qeand. imo de ;ureC;m.,
non aenditur. tempus dilationum , maxime unius an
ni, fed actore poft trinam citationem non cmnp;mn—
te, mox procedi porell in caufa principali, ir. e 3.
b, t. Nec audiendus eft hic Gonz. dicens procefum
iftum femper ficti lire conteflata, eum litis contefta-
rio hoc ipfo induci videamr, quod reus conradica
Tibello adtoris : nam alind eft actionen effe editam
Tibello, aliud liem effe conteffatam , ur patér ex cis,
auth. ubi di in caufa procedi lite non conte-
i porrexcrit , ‘& reus Libella

wm qiia contra a&oremcorn-
*prefumprioinjuftitiz 3 cm
reo, qui mmm tahitar in judicium , plus et indul-
gendum ; ceg t contra actorem conmumacein » hire
non ‘conte procedi poflit, nontamen contri remn,
Ax fi reus eft contamax , polt Kirem comeftaram , &
caula eft iquida, fertur {enrentia d::ﬁmnvn, vel pro
adtore; fi intentionem foamn probavit, vel pro reoab-
fente, m;us abfmmm fuppler Dei prefentia /. 13. 6.
4. €. de jpd, ibis livigasoris dbfenria , Dei prefentic
replearwr 8 I 73, pr. fF eed, quod fempet oblervan.
dum elt, dum eremadiciam, bor eff , defertio judicii,
ventilatur five pro adtore, ﬁ"t pro vee cit. L 13. S,
Contumax autem, ¥ictor, femper in penam contuma-
Ci condemnatur in eﬁpenfas Gail, & alii. Hoc ad-
“huc fpeciale. eﬁ in @h cafiz, quod fenrentia hoc ino-
ciali laza non tanfear in rem ju-

_ dicatam quoad {’upenumm, cui adhuc integram eft de

partium- juriblis inquirere 5 & cognofcere , maxime &
entem indefenfum cap. 7.
boc it wm ur mju[{ma tetur §tum ne beneficiutn
ne canonica infliturione obtinedtar, conra reg.

1.in 6
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De eo, qui mittitur in pofleflionem eaufa
zei fervande.

Agimat de hac materia in Sexto bor & & §.fn.
st dite mow conseff. In Pandechis Loga, #it, q. 5. 143,
tir. 5. & fpacfim #ir. ff. de damno infefls. In Codice
B, 7. B 72 N §3. ¢ 4. 08 pi e

" {15 8. 16, . de damns infeld. In quo praefens do

1. Nota . prefentem rubricain efe pham ex i cifio differt a precedentt, cum aftio realis nuled fir
W fayorabilior adtori, quam perfbnalis. "
b effic. delez. ubi etiam agitue de judicib. confervatos -

fub; quibus migrem.eff gencralins rudro , ficar in #

tib, 8 eir. Jo. de turelis, ubi coam in fpecie de re-
funentatia weel 1in fo. de obliz, ex delifo , ubi et-
fam de fureo in fpecie &¢. im etiam hic nom anmm
aginir de miffione in . poffeflionem ex primo | decreto
cuftodiz. coufa, fed eriam ¢x fecundo decrem, quove-
ra poffeio in mifim transfertur , licechodie rariflime
finr hujufimodi. mifliones. 3

2. Nora 2, Miflionem in poffeffionem bonomm rei
decerni ex ea caufa , ur reus a conwmaciv ceffer , &
tadip talis miffionis affellus comparear ad judiciom g
ob qued ctiam miflio ilta vocanr radisliz 5 & fic vel)

e prime decrete, feu prina jullione judicis, quaadtor

mittir in bona cullodie caula; wvel ¢x fermany de
cretos, quo actor ob. perfeverantem rel conpmaciam ve-
tus efficitur bonorum poffelfor, fola quafiione proprie-
gtis reo relita e, 1. At

+.Q. L Owuis gudex mitrere poffit allorem in pof
Jeffionem bonormm veit Be. Solus ille, cuicomperic im-
perim mixm, adeoque non, pedaneus & 4. . de ju-
rifd. ibis in poffefionem mittcre Emperii magis eff
guam. jurifdittionis . Cui ton obflar . 4. §.'3. deda-
myo inf. nath mapifirany municipales non jure pro-
prity; el vice prafidis mittebant in poffeffionem. Por-
rty, ut-hiec miflio. rite flag, quamor fequiruntur: ina
ptevia ciratio, vel una peremprorias caufa yera , €o-
it Glem fmmaria cauld, & uc miflio figr ‘ad
inftantiam ackoris, prolara defuper inrerloquucoria.

4. Q1. Ouemado fiar miffiv in allivnibus reali-
fuzr B 1. Lite non conteflaca, non procedimur ad te-
ftinm receptionem, aut fenrentiam , fed interim adter
e prIMY dectern mittitur in polfefionem bonofim rei,
vi enjus, decreti non efficitut verus poffefior , fed’ tan-
wam €oftos s & detentor bonorum ;- % frutoom, cfir.
§. fmur e, mom tom. cap, fin. b gird, 3.8 fin
de xeq. poff. qua jura miffo_non buunt pofftffio-
nem. veram , ctiam revoc 1, ut volunt
Azp, Goffredus, Maranta
diam perum , fot tenutam
comventionali od hoc preig
thud folum tribuic credioni
fionemn hujus s = miffio ¥ pignus praio-
pumy mribuie monin coffediam y & derentionem . Ex
quo folviues 4. 40, f de acq. pofl. L 3., C. de Pre
rov. pignar, & alia jura, qux cxpendic Gonz. o, fin.wt
fit. nom comieff. 1.2

4 2. Si rems inmra annum redeat s adtori cxpen-
fas folyars & fanstationem idoneam Jde judicio Abi
prficr, recuperat empin bona cum froctibes . Ar fiin-
tEa ANDOITY AOA COWPATEAT » £0 lapfo , miffus efficicur
wertis poffefior abliue necellitate novi deereti fecundi,
licer hoc pio mclior impeteari poflic, cir.c. fin, §.fin.
wr e, €. 118, vermmramen , de off. ord. ibi: peffan-
oot werss efficiatpr poffeffor : quia vero contumiaci abe
fenti falva elt queflio proprictatis, cir. ¢. i & 61
b. t. fequitar , guod actor non  cfficiatur verus domi-
nas, feu quintarius, fed momm quali dominus. . fu
bonimrius; quo fenfa procedic 4o 15, § 6. ¢ 18
de derins dxf. & ulis jma , gue expendit Gonz. Jjo-
o &it,

e , quia
& conf. poffel~

6, K. 3. 8i lis oft gonweflam, nop firmillio expris

10 deereto in actione reali; fed fi cauf liguida cit,
fermur fententia definitive pro_attore, vel rco abfente,
cujus abfentiz fuppletur: DEL prafentia ;' fi yero canfa
pro- neurra. parre et liguida-, prefumine injuflitia rei
connumacis, atque ita actor, quali ex fecundo decigro
mittitor inspofieflionem: bonotum rei , fola huic pra-
prietate reliltas ¢ 4, de dol. €& contting. 8. C.quom,
o qrands.

7. Q: ML Ouomodo fiat mifficin aitionibus pevfo-
nalibusy B, 1. A€tors ctiam lite fon conreflaza ob
contamaciam rei mirtine in poffeffionern banorum jung
ex primo decreto; non quidem ablolare omnium,. fod
pro quantitate debiti, primum mobilium 5 & his non
fufficientibus, etiam immobilivm ; nifi judex alio me.
dio i velit, ur excommunicationis &c. vir. c. fin, §.
fin._wt lire mon comeff. 2. Sioreus intra annum nag
compareat, actor , ut verus poffeffor efficiatr , opag
habet fecondo decrem judicis ¢.9. de. dold, o dontum,

8. Q. V. Qaomdo compmeersr tempus. wains anni,
Quod pracedere dvber decregwns feomndnm 2 R 1. Rew
gularirer annus  ifte computamr a die actualis miflio-
fis, cum ante Hlam reus non cenfeatar redim pat,
Abb. & alii. 2. At fi rens reliffar adtori volent ocon
pare bonayis fickione juris cenferur miflus in poffel
honem bonotum:a die interpofiti decrent primi 5 o gl
Ae dolo , G conrwm, ne sliequin reus cx fha malitia
Jcominoduin eporiet. Cerecum fufa cauda fitadente, ju-
e terminuim annoum, vel pelicingere porell in achios

reali, vel prolongate in aétionc perfonali, cum id

Lo videatr ejus arbitrio effe pertidum .

9 V. fn amibws tanfis won admisitur miffioin
bagt B, 1. In cauls criminalibis, 1o quibis ba-
il gontumdcis adnotari folent , ¢, 1. § fin. 8 3F
detrequirend. wel abfent. 2. In caufis bencficialibus Guo-
ad tiwlum , ne dener vitolus ingreflas in heneficin .
¢ wm. b. ¢ dn 6. nifl agan ‘de propsictare Ecelehe
bid. & e 3. b e ubi mowiales mittunoue in polleio-

nem Eeclefiz, cabiln fei fervande .34 In cailis matri-
wenialibns, fe mufio fiae in pericalal wo

& fin. §, porro wr lite aon'conseft. gl

vilibus, in quibus acter nihil perit e

ab aliquo liberari; ut fi mihor petat reftitutionom s
verfus hereditatem’ adicam.

10. Q. V1. Qwi firu effeitus decres primi 5
cxndi? B, ad i, Attor'éx primo. deceeto_acqui
flodiam reiy & frudhuum, ut
neim 3 confequite i
o =
cariis, & ad examplum poffeiors habe
b1 8 1. ae wis fiar el qii fn poffeffroiem mijs
eff . B ad 2, Actor ex fecundo decrefo fit verus pofs
feflor cum conditione ufucapiendi, qua licer fciatram
alienam effe, mmen poffidec cam julte ; gauder inter-
dicto ande wi, & fimavule fibifolvi, quam bonapol-
fidere ,, Pravor jubchic bona vendi fub publica fubhafls-
uonc, L 7. & 1. ff awib. ex canfl in poffl ibi : epus
bona poffiders, vendiguc jubebs,

SR T MR e S o
Ut litc pendente, nibil innoverur.

Agitur de hac MAETia in_ Sexio, & Clem. b._(.,ln,

Decieto 11, ¢. 1. Cam wir. 8 16, 4.4 Can zolmmus,

I Pandectis, /4, ass #ir, 6, In Codice /1, 2. 21. &
maxime 4. 8.t 37, Nbk, tiace 1,

. Nota litis pendentiam effe durationem conire-
verfix inter duos motz; dobed terminerar oluimi ¥en-
wenniadefinitiva, a qua ulerins non  appellanar 5 vl
uwanfactione, am alio modes quo judiciom finie folet,

2. Q.'L Owno 4éle inducarsr lisis pendeniia 3, B
Qtlatione hibelli, & citatione reo intimata; ia dejie
e fioyo Clem, 3, b, & ibi: lirem pendere cenfemus »
Poflqmam o judice competenti In ca citatio emanazils
O ad pa itaram pervenit o wel per ewm fatlum
fuit, a fres wdtitiam pevuintres :
wmen in ita palia, finr expieflh

(uper_quibwiin fudicise
nfa ves .
anuquum , quo, it

lecharr per lits contefiationem,

36, fin. de 7. 5. Porro guia
generalizer loguitur , non diftinguends o
realem , 8¢ perfonalem, fequirat lics pen :
citationein indiei noA tanwm in actonercali , Lyl
Perez, fed etiam petfonaly. A :

3 QM Qiiv firfefféiTus Iitis pendenis  Boalit

AL

L LB

matium effes e Lite pendente, nibil innovetny purain
rendicium . litigantium ¢ i inftar reg. rubrica boc
i Unde 1. Lite pendente in actione reali, res eva
div ditigiafu . feu wirie litigsi affefte , dom fuper
ominio, litigatle: i vere agarur folo poflefiorio) non
res ipfa, fed poffeffio fic litigiofa: i alione vero per-
fonalis nec res, nec poffeflio, fed iph adkio , feu in-
fantia cvadit li;igi(_:{n, ia ut actor pequeac illam al-
it cedere, niff ‘cellis aliis: obligationibus. 2. Res liti-
giofs.al'\_ena,d nequit, fecus rerahenda, vel alia rese-
quivalens in locum cjtis fubftimenda, Can. fin. 11. g
1. 2 g b E I alienatio ifta imimutar anun'teis
& prejudicar alten linganti . Probabilius tunen aliena-
tio litigiefi meto jure valer, heer refcindi poffic per
0 i mume quia 6. . b . alicoato diciwr re-
vocantas; mm quix per 4 3. fF de firdg alienatiovin
fivorem Beligionis fadta fubfiflic; wmguii, alterapar-
e confentiente, & non excipiente, valet alienatio rei
litikiofes ergo. Neg obflat c. 4. &, £, ibiz drritamde-"
crritimns il 303, € de livig. & fimiliajura: mam lo-
quuntar de nullitae quoad effechim, quia aliénatio re-
feindi poicft, 2. Pendente lite s non potelt impeerari
' referipriun in prajudicium collingantis, nifiin colicn-

oW dotiar litis pendentis £, 1. & fin. b r. Lite pen

ey polfeflor non eft privandas fiua poffefione , ©
in mattimonialibus, donce lis decidarur ¢ 1. 2.
e - t modis iz poffclionis, quia u
i jugc vereri drier . 5,
pendente duper electionc,’ aue bencficic :
ciun tooriator, vel renuntier, non potelt ad i
¢ledtionem s vel provifionem procedis donec fuper jure
fuperftiris copnofeatur; fecus atrentar electio, aurpro-
vifio eft nulla e 1. & £ 25 6. min moite unius non
effe litigiolum , cun relter dubinms

£ jus-ad lud > Imo’fi etiam dlcinik:
% nullum jus compercre s tamen cle-

‘¢hia antea B nully 5 qliia quod “ab initio vitio-

fam eft, wactu’ emporiy non convalefcit [ 2g. . de

R J. neque contra jus elaum procedic ‘arg. a fenfd
& e

b CONIL. CX ¢, 10.3¢

. Q. UL Awdensr cafus éxcepis | quibus s dite
sdence , aliguid Tpmovari poffit: it

10 in pofiailignen 13z, praced,

‘polleifioniss 8 fridhumn st

io tei lingiofr in'cafibusre-

‘ Code Lifizioft aniex caufa doris’; vel

denationis propeer nuprias, ek caiifa ranfactionis, veldi-

wilionis rerurnt hieTediciviarting, nifi omnes ifke res inter

des, & corum adverfariom eflenc lidgiofz; ox can-

ceffaria, v, g, dlimenrorumy, vel pro ‘exolutione fu-

neris; | & ex gratia principisy ‘confen(u advetfacii 5 vel

quagnmigue caufe arbinio judick probam., ranguam ju-

ey ue 0 res alias cffct petitura” 8¢, Demiquie cuim re

lidigiofa dilponi porelt per uliimam voluntarem , fed
wing biwres, vel legatarius teneror Jtem profequi -

5o LIV, @ueifir prna ce?‘-s&i.r labarantisvitio i-
eiglaff, nr fifges lirigiofa vepdatur, donctur &c @ R
L. §i urerque’ contrahentium feivit rem effe lirigiofam,
-eoptradtus igritatue, & res veadita 0 priorem ffatm
tediciriie, emens amittic pretium’, & vendens ranmn-
den preeftar , & umraque hac peens applicatur Fifto
L fin. C. de Brig. oo Sifolustyendiror fiovie rem el
Lifigiofam , empror’ fuin’ prerim recupesar, & infuper
tertany parisin ®Rmaonis . guam v’én_dim'r prasftic ;
‘dug autem parces applicante Fifeo!. #bid. '3 Si quis
tem ligigiofam: donavir factis, duplum preflar adverfa-
1, applicandum . #5id. idgoe propter conmunieliam in
Detim, quem ealis venditor falla teligione colere atrenrat ing
pricjudicium adverfarii: dondtio tamen facris facta fubfiflic.

{hac imateria in Gle:
e 4.7 in Codice
i seffratione pec !
1-Nota, hic non agi de fequefiro lare accepin
rﬁa_’;'-[eu curareli, ficur prodigis majoribus foler dari
{equelter 5 feu cdmtor rir. fF de chrator. furios. Hic
autem fequcftram, Tea feanefrabein eff. rei liigiofe, uel
Trustbsisen cjpis apied terrisn depofivio , vel volunearic
B Ritigic' a 8. Eviloy 1ars 1.
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de confenfa pardium , vel weceffarie cx mandito, &
atctoritare judicis. 1Ha rterdia perfonal, apud quam a-
&or, & reus rem litigiofam depanunt, vocarur fegue-
Sery a, um, vel fogmefter ;s fequeffric in terda declis
natione, ERt antem fegue/fram (pecies depofiti L 17,
depafiti - & differe a depolico fpecifice fumpto, quiafe-
queflratio fir rei livigiofe , & a plaribus in folidum;
¢ contradepofitum fieri potelt rei liquidasy ' 8cab uno thid.

2 Qu L. An licira fir fequeffratio: B 1. Polunza-
riay feu corvensionalis et generalicer permiffa 4 21
C. 'mandari cum volentibus nully Aac injoria . B za

Veceffaria 5 fcu jwdicialis regulariter cft prohibira i
\ de prohibiva fequeffrasione peewnie: ubi nomi-
niz venit omms r¢s, 0t bene notantDD. nam
Tite pendente, polfefor nonelt privandus commodo fua:
poffiffionis. Hze mmenregula multas patimr exceptio-
ncss & cafius, in quibuss 2quitace fuadente, judexde-
cernere poteft fequeftrarionem; ur §i periculum efty ne
s, aut frudtus réi dilapidentor , fi timemr 5 ne Jit-
gantes ad arma, veniant, vel magi s rem dotalem dil=
fiper, fi jura partiurh func obfeusa , v, g, circa {uppo-
tionem parws, cenfum émphyreaticum, quem duo dos
mini gxigunt, circa beneficium , de cujus polfeffions
dun litigant cc. Denique generaliterex quacomaue ju-
fla caufa poreft judex ad fequefirarionem procedere; ut

debinis filcalibus 8¢, im biec omnia collipuntugex .
e & fim. br g K. fn fF qwt fasefd.Ac aliis juribus , Reilhy
an. 18, Porro ur judey ex officinnobili: pracedac ad fe-
queltrationem, requivirur ciufy gravis, & publica 4rg.
e 1.hs, Ut vero procedac ex officio. mercenario ‘ad in-
ftantiam partis, requiritur fymemaria cognitio de juare
petenris, 8¢ decaufa , uti & juramentun , quod fegueltra-
riemalitiefe non petatur, citatio partisadverfe; nififub-
fit periculmn fugz , & aliqua prefiimptio contra reunt, quod
dilapidatis bonis, non poffer crediteri farisfacere.

3 Q. 1L, Que res Jeauefbrari pogiine 2 B Regulare
ter omnes litigiofe, & fub cultodiam nes , ' liye
fint mobiles, feu immobiles, corporaless incorpo-
rales, matenales;, vel fpjritualcs, imp-eriam peefona b
bera fequefitari potelt, Ut . 13.de [ponfil. puclls feque-
(tratur ohjiciens exceprionem [Detus in matrimenio ¢on-
wactoy & c.14.deprobar. objiciens profeflionem religio-
famn'; & uxor profuga ob fxvitiam murit] fequeltrari
foler, & caRodin apud honeftam Foerminam,

5. 2, Beneficium Ecclefiaflicum fequelteari poreft,, fer=
vata' forma Clem. wr. b, t. fcil, ut prias in cutiaapo!
frolica lata fit fenientia fuper ipfo benelicio contapel:
fefforem , qui necdum. triennio pacifice illud pofledic,
& ur exequatio fequeftrationis fiar per Ordinariam, &

carils cui adminifiratio benefichi tus
C fubjicitr peena exconuiuni~
ab'his, qui walem fe-

Ctus fequeltratos 'aecn-

e
t fequettrandum , donec heres
\ita com. contza Angelum, qui
adinitat 5, faltem in’ debiro gua-

tiram, gquam omnia jurd concedunt

bi: meorrse non prohikeas gratiam,

iz canenicum cap, 28, gui di-

wina 13, guaf. 2 civile BEh 6. C. de feprichr. wiol.
New. 6o, 6. 1. o

5, AL Opid juris cirea fequeftrens t Be. 1. Seque-

fter potelt elfe unus, vel plures, partibus non fufpeti,

qui fideles, ‘& in ‘adminiftranda re fequefitaca diligen-

tes fururd exiffimantar. Imo ex communi fenfentia er-

iam judex fequefter cligi poreft £ 11§ 2 fF de re-

cepr. avb. ibiz fi ver apwd arbitram depofice [wnt 5 &

L9 8 fin. fF qui farifder. ibis apwd officinm deponé

debebis .

5. 2, Nemo invirus cogitur efle fequefter; nifi cons'

4, lfuerndo, vel jufta caufa alind {uadeanc , arg. [, 7. pr.

depafits bz com poffer now fufcipere ralem canfam :
m nento invitus renerur contrahiere; fequelier anrem
obligatut ex'contruchu, vel quali contractu, g, §. 3.
. de dolo mala. R
8. 3. Polleflio rei fiquefhiate non' transfertur jn fe-
queftrem, fed pura caftodia cap, 2. bor rir edi fequie-
featio fit volunmaria, ut wnent Felin, Zocs. Réffcum
ct'a # da3. conta Abbarom, Barcol. GRIL &cotum
3 quia
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quia proprée in fequeffee off depofiem L 60 ff. depofr-

5 tum quiain fequefharione velupraria partibus li-
betuim, et deponere, yel. enffodie canfa 5 & Bic-poffel
Ao vidori prodelt ad ufocipionens vel: amitrendspof-
« felfianis capfit, & fic poffelio partiblis non. prodeftad
afucapionern L a9: . de acq. pof Excipe ,nifi livige-
it e fola pofleflione - & hac fely deponatir apud fe-
guefirem une enim feg fit poffefior; & parsuma-
gue privar {& ingerma poffeione , & 'conf jure ufica-
piendi L y7. 8w g depofiei, ubi Flosentin, aic- rei
dipofite propriveas_apnd. deponcarcm. maiers. fid o pof-

Jeffios wifesupwd fequefirem depofita off .

9.4 Sequefter caliny 1 vel diphimtis, cui a

elt jus eligendi, vel profenpandt ., potelt fequefivar 4
spendente,. cligetes vell peefentere, modo ex alio Gapi-

‘te non it inhgbilis ad hos adtus: ite com. DD. com

qras Tholofan. & Selyam : nam per Clems; wn. b, 7. ad-

miniflatio ret fequelirare pertiner. ad fequaftreny , ¢li-

£ere aurem, aur prefentare el ackus: adminifraconis
s guia id exigie publica Beelefiorum utilitas , qui,

bus dinrorna vacario nocet . Poreric. tamen fequefler

pattes confulere; 8¢ quem ulraque pars noMinaverit ,

peefentare ;. in; difcordia vero eligar aptioreny £x no-

minatis, -

fedy. 1. Sequefter obligatur rew fequeltmmm diligen.

ter: adminifteare, 8¢ illam  cum: fructibue vickoriredde-"

1e5 Clem, s h. pope vuidesdol- & contsem.. Suadetia-
men equicas, ue G pars fequelrarionem accelitiam pa-
aienss aliunde mon habeat s unde fe alar., & cxpenfs
folyat, neceffaria oi mimfrenon oxre Hrigiofa. =, Fx
fequefteo datur victori aétio fequefitaria. depafit dire~
fhasconma fequeltrem, fioquid: damni inmlic, & con-
traria darur {equedel contea widkoran ., (i quid in rem
foguefiraram impedit, /1. 80 24+ . depafitone oficium
fonn Ae e damnolun, 3

e @Qgiﬁm modis wellarer frauefonm 2 .
feqq. 1. Lirelper (ententiam plene: finitx, 2. Cautione
idonea. 3. Evenms conditionis, {ub. qui fequelttatio fa-
<ha et - quo ctiam fpedtat teerelliss 1l intma annmm
fi Joco. miffionis ex primo decrero facka oft fequeltia-
tioie, £ roa. Marte fequelitis, qon calu resfogue-
fleata: deponi foler apud. wdem facrany 4ib. 5. .in fior,
A depafie, ;

De ArtcfMitione,

Cum. arreffaris 2 Gallico arreffer difta mulum af-
finis. fic fequefrationi, paucis de il bie agere opor-
e, 1. ArreBatio =R perfonz ;
euritatem creditoris fadta ,
negosim; aut s eam cre
a fequeflratione s nam b
contragtus, {fub gencre dep
diatury, o contra: arreftarg
Duum injedtio, ne ress a 1 -
Arrelatio cft duplex: publica . et o fi
andboritate judicis velex officios vel ad inftantiam pat-
tis, julta’ caufa cognita, ex qua confet s gneceariam ,
vel urilem effe srreflationem., Si auy % polt fatto
confter injuftam effe amelfationem. , Eredifor wnchinue
¢ e fe interetle compenfin-
dum; imo & infuriaram Gébfone conveniri - pok Jik,
o f de e aush. jud ol pém. G dqui bow. ce-
der. Mrivara ex conventione partium eff permitly ;o
{i flar fola volunrite creditoris , téculatifer eft prohi-
lita % Teg; ‘g{ncmli_, fie quis in proprio ‘caulz jus fi-
bi_dicat, nifi' peticaluin it in mora 5 ur ‘quia_debior
eft fulpectus de”fuga: nam ronc areftitio vim defen-
fionis haber. 30 Yielans aneftim, v. g fugiendas. vl
bonia artefaca amovendo , (17 fubditus ‘et 5. remite ‘g
Bet a judice domiciliis & punivi vel mulw peconia
vel-dariori_caflodia’: (i vero fubdime fir aleeri prinei-
pis-rarosfic remillio, fed atrenditur, ur p_rufugus in
cadem provincia capi , & puniti poffic. . 4 Relaxarir
arreliatio) per {olutianem fackam credirori , per eautio
s idoneam , ceflionen Benorum , vel probaticntn,
quod-non fuert caufi fofficiéns arcfagonis, Plura ok
Civiliflis.

13.-Abfolutis pertinentibus ad modum , & formam
ordisndi judicii, in feq, timlis devenirar ad werminum
protarotiums’ & meriny caufz; ‘& fic agiwe de probas

10 Qo 1V. Owi fim effectns. fedeelirationis a*ﬁ 2

DE SEQUESTRATIONE POSSESSONUAL, e,

fionibus din-genete, tum: de probationibus :

eftes, anftrumenra), pr_at’umthiunu y & i'“;ufi':f;if;u""
Hlis: ptamiec finlus de confellis - quiz confefligy
Jprias licer: fiticke non fic: probarion fed probationg i
devanio, famen probationibus accenfetyrs & ﬁt’Fg:d-}R-‘.
fur in jure optima probatio , 5 i

TR TR
D Contelliss
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. Agindr" de s in Sexto 4. s In . Decreto G
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a judice interfogatus, tenews in confCientia fareri ve-
sitatem ; ita Covat. Navar. Sanch, & communis fen-
sentia cum 5. D02, 2. g, 69. ar. 1. contraLefliom, de
Lugo, Reiff. & quofdam Recen. dotentes, reum p_oﬂ:c

,.,m'phibolu?,ia uti in caufis graviflinis, in- quibos o~

metur fententia Moras, perpetui carceris » confifcatio-
nis omniom bonoram ; licetLugo dicar fententfam no-
firam ¢ probabilifimam, Prob. 1. Reus ex praecepto
4 Decalogi tencrue parere julto prxcepro (wperioris
nan . ERMINTS proprer dvam:, fed etiam proprer confrien-
siam . Rom.13. fed judex legitime, & fervaro jurisor-
dine, interrogans imponic reo juftum preceptum de ve-
ritate dicendas unde enim cft injuftom? nifi forfan dig o
cas iudic:m nunquam habere jus renm interrogandi
veritare , quod aperte falfum eft, juri, & praxi wibu-"
ralium comtrarium, ergo. 2. Judex , pofia femiplena
probatione, baber jus quefitum ad decernendam tormu-
faim , tanquam medium eliciende veritatis; ergo 4 for-
riori ad finem confeflionis , cum medium demr pro-
pret finem; & reus ideo tencatur ad [‘ubcyndam tormu-
rai, quia ebligatus cft ad dicendam veritatem - tun
quiz ex oppolita fenrentia fequitur, quod multa deli-
éa in’ derrimentum reipubl: impunita manere debe-
fenr; quod judicesinique agantinterrogando, torquens
duy deferendo juramentum  fuper co , quod  reus ‘non
renetur fateri, 4
Dizes: przcepum bumanum non obligar cum

vi periculo, prefertim mortis; ergonec preceptum Ju-
dicis ita obligar. . Si quis fponte fua peccando ,
conjiciat fe in pericolum witz', vel tale pericilom fic
intrinfecum pracepto Supetioris, jamprzcepuim eff ob-
ligatorium, non attento peticulo mortis .+ Sie reus ex
prcepto judicis tenewur fuftinere tosturam , que for-
fan ipfa morte cft cendelior , miles fub periculo capi-
tis fepius tenctur jula ducis facere 8. Cum vero op-

. polita’ fenténtia, cujuscenfuram Layman relinquit aliis,

ur probabilis defendacur, fervice poterit confelfario in
illo cafia, quo reos capitis damnandus induci non pot=
eft ad veritatem dicendam alioquin €x communi fen-
fentia, fi reus in criminalibns minoribus leritdme in-
étrogatus nolit dicere vetitatem, non efl abfolvendus ,
urpore indifpofims , quamdiu revinet pravain volunta-

Sem negandi veritarem . At fi judex legitime non in-

rerrogers vel dibinm eft de legitinitate interrogario-

Snis, quiz. g iadicia , qur contes reum afferuntir,
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non videntor [ufficientia ad Gmiplenam probatienein,
feus non tenetur faterli veritaem , fed citea falfitatam,
aut . mendacium , aut eeftrictionem _mcnr:!lcm ab In-
noc, XL namer. 26. domnatam , pradenter poreflt am-
iphibologia uri s um quia Jodex non interrogat, fer-
vato juris ordine; rum quia in dubiofavendum eftpo-
Tits reo, quam accufatori, aut judici. Tdem dicendum
in cafu, quo reus de uno crimine convictus, vel gon-
feflus 5 ioterrogaiue. de alicro non conmexe , de quo
nulla infamia, aur indicia praecefferunt . Vide S. D.
2 2. 4. 69 ar 2.

4. Bo. 2051 Judex ex falfa prefumptione : delicti ,
wel debiti Tetm interroger, is negare potelt propofitio-
nem, utpote falfam in fenfu judicishic, & nuncptin-
cipaliter intento, licet cerernguin’ propolitie materali-
ter fir vera 5 v, g non occiditti Stichum 5 & ramen
firicto enfe, fanguine infecto’; exiviti ex rali loco,
interrogams a judice,,san hoc modo exiyeris 2 refpon-
dendo: wen exivi, non mentitis ; quia judkx intecrro-
gat de exita, ut eft indicium manifeftativum  homiei-
dii patrati, qua modo urigue non exivifti: ita Navar,
Covar. Sanch. & alii ex Cap. hemane awres. 22, q,
5. & c. 6. de P2 8. imelligentia difforwm ex canfis
eff aflumenda dicendi: quia son fermoni res . fed vei
eff Jermo fubfectus, Sed intentio Jodicis cft, ut inrer-
rogaws confiteatur propofitionem, Ron utique marteria-
liter fpe@atam, fed fornwliter, quatenus eftmanifefta-
. s o ~ P U
tiva delicti, app debiti; crgo fi del
in reo non preceflit, verenegatur |
que hic eft refrictio menmlis: fed e
& (cirenmfiantits interrogant
o el d q n 36, 4
5. Qu I An rews regulavizer intorrogart, vil
fiter poffie de fociis criminis 3 Fe. Negative ex Cap.

7. 15. 4. 3.ubi Juling Papa, nemsini, inquit, preter-
uiam i crimine lefe majeffaris, de fo confeffo cvedi
voiclh fuper crimen aliensm, & c. 1. b, ibi: sordc.
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¢. 1o. de reffib, 116, fF. dé ag. ibiz dss qui de fecont
Seffes eff, tn capmt aliornm nion tovqupbivar, & I fin.
€. de acenf. nam crimen de fe in judicio confellus fic
infamis, adeogue repelléndus a ceftimonio : twm quia
pericalum e, ne malitiofi homines ex odio , vel alia
prava paffione innocentibus calumnias ltruant , & fal-
fa crimina impingant. Excipe crimina graviffima, f{em
exeepra, maximic in futurum pendentia, uecrimen ba-
cefis, perduellionis , bvfe majeflatiz, veneficii , falfe
monese, alfaffinii, finoniz, quibus hodic addinr fur-
wm . Irem fi delibum ex natura {(ua a pluribus fierd
petit, ue adulterinm; vel fi focii de wmli delicto diffa-
iHati, aut indiciari funt. Quibus concurrentibus, mi-
Xime fi ciiunen Gt exceprum , vel focius diffimaris »
Judex procedere poteltad inquilitionem fpecialem, dum-
modo reus inimicitiasnon habuetitconma eos, dequi-
‘bus confitetur , & confeflionem fuam tortura confis-
met, & juramente mote teftiom . Secus confeilio rei
de aliis non diffamaris non {ufficic ad inguifitionem
[pecialem, fed tanmum generalem. : v

6. (Y, L. Qui finr effectus confefflonis juaicialis
[implicisy R feqq. 1. Plena, & maximaprobatio, quz
fanat omnem defectum procelfns judiciarii, tollit pre-
fumprionem juris, & de ju Mo, quod fpeciale etk
e judicazumn in favorem rel infirmat, 8¢ Fevocat o
LU ff &k wn C. hbor. quia nulla mclior, (& ve-
rior eft probatio, quam proprii oris confeflio . 2. ln-
ducit notorium juris, & ideo precludic viam appellas
tioni, ¢. 13: 14. de appell. L 2. C. quar. appell. nom
recip, nili reusex caufuconfetlionem revocaffer. 3. Vim
habet rei judicate it I L. & 6. in fin, B¢ . wn. C.
h. ¢. An vero confelfio per ommia aqualis fic tei jodi-
catz, ita ut non requiramr feneentia judicis, dubiam
eft ex cirt. juribus ormm; ad quod cum diftinctione.
Be. 1. Reus in criminalibus de fe confelfus crimen
non babewr pro judicato, nifi conflergds corpore dch
&i, & ex aliis probationibus, arque fadiciis fententiz
definitiva feramr contra reum ¢. 2. B £ & L' flde
cuffod. € exhib, reor. mam pericolum 6fl , ne reus ex
t#dio vite, 8 defperatione, vel timore rormentoram.,
falfum crimen de (= confireatsr. 2. Reus in civilibus
poft litem conteftatgm confitens debimim , per fenren=
tiam condemnandus et e 1a. de tranfait. L 3. 5.
k. 5. Dam judicium cprum fententia ermimari debier.
At fi confirearur debrtum anee lremcontefatanr, nomn
opus et fententia definitiva, fed fimplici precepto ju-
dicis, ut reus folvat /. 20, fF de jwdic. nam in hoc
cafts judiciom non eft ceprum , ac proinde confelfus
hic faltem habewur plene pro judicato . cir. & 1 £ b
r. His non obftat /. 25. £ ad L. aguil. ibi: mulle
pares [wne judicanas inconfirentes : nam licer poftli-

’?ﬁlﬂh: finr partes quoad excipicndas
pus tamen cft definitiva fenten-
tia, qua T v per [ 74 fF de judic,

2 Q. V. & o aualificata prajudicer con-
Sfirenrip Be. Com diftinctione : i prefumptio juris non
adverfatur confitenti, vel qualitati adjecte , non pra-
judicar confitenti, v.g. fatcor, quod roo.promiferim,
fed cum conditiong , fi navis ex India felicirer adve-
nerit: unde malis confeflio, vel tota refpuenda, velro-
ta recipiendd ft ; & tunc actori incumbit onus pro-
bandi eventum conditionis, aut qualitatis ; nam qua-
lificate confirens, magis viderar negare, quam affirma-
te. 2. At fi jus adverferur qualitani , vel prefumptio
eft contra gonfitentem, accepratur confellio quoad fub-
ftantiam, sejecta qualitate , quam reus probare deber,
v. g occidi Stichium ; fed neceffariz defenfionis cau-
fa: ita in criminalibus fannc L 1, € ad L. Cor. de
Sicar. & in civilibus /. 25. § fin, ff. de probar. & ¢,
6. de inffitme. ubi prefumprio ftat pro conceffione rea-
h inkimendi in beneficiis contra Archiepifcopum con-
firentem, conceflionem fuiffe tanwm perfonalem, Reiff.
am 123

9. Q. V. Owamsm prober confeffio exvrajudicia-
fis 3 B Com diftinctione. 1. Si facta el prefen-
¢ advetfario, vel ejus procuratore cum expreflione can-
fe, v, g mutai, & legitime per tefles duos, wel per
confeflionem rei probatur , plene prokat in civilibus,
€ 10, de probat. |. 13. C. de nom nw. pecwn. ubi ratio
datur: nimis enim indignum effe judicamms, quod fna
auifime voce dilucide proveffasns effs id in enndems va-
S infirmarve, seffimoniogue proprio refferc. 2. At i
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