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AND DANE PROFESSOR OF LAW IN HARVARD UNIVERSITY.

Sz,
IN dedicating this work to you, I perform an office
both justly due to yourself and delightful to me, —
that of adding the evidence of a private and confiden-
tial wifness, to the abundant public testimonials of your
worth. ~ For more than thirty years the jurisprudence
of our country has been illustrated by your professional
and juridical labors; and -with what sueccess, it is now
superfluous to speak. Other Jurists have attained dis-
tinction in separate departments of the law; it has
been reserved for yourself, with singular felicity, to
cultivate and ‘administer them all. Looking back to
the unsettled state of the law of our national institu-
tions, at the period of your accession to the bench of
the Supreme Court of the United States, and eonsider-
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ing the unlimited variety:.-of Sub;jecets within the cogni-
zance of the Federal tﬁbupals, Tido but express the
consenting opinions of your cbnfemporarics, in con-
gratulating- our country that your life and vigor have
been spared, until. the fabric ' of her j'ﬁﬁsfprudouce has
been advanced to its present. state of lofty eminence,
attractive beauty and enduring strength.

But many will regard the foundation of the present
Law School in Harvard University as the crowning
benefit, which, through your mstrumentality, has been
conferred on our profession and country. Of the mul-
titude of young ‘men, who will have drunk at this
fountain of jurisprudence, many will administer the
law, in. every portion of this wide-spread republie, in
the true spirit. of the doctrines here inculcated ; and
succeeding throngs of ingenuous youth will, T trust,
be here imbued with ' the same spirit, as long as our
government shall remain a ‘govenmxent of law. Your
anxiety to perpetuate the benefits of this Institution,
and the variety; extent, and untiring constancy of
your labors in  this cause, \as well as the cheerful
patience with which they have béen borne, are pecu-
Liarly known to myself; while at the same time I
have witnessed and been instructed by the high moral
character, the widely expanded views, and the learned
and just expositions of the law, which have alike dis-

tinguished your private lectures and " your published

DEDICATION. vi

Commentaries. ' With unaffected sincerity I may be
permitted to acknowledge, that while my path has
been ‘illumined for many years by your personal friend-

ship and animating example, to have been selected

as your associate in the ardous‘and responsible labors

of this Institution, I shall ever regard as the peculiar

-honor and happiness of my professional life. Beate
)|

viazisse videar, quia cum Scipione viverim.

Long may you confinue to reap the rich reward. of
labers so vast, so incessant, and of such surpassing
value, in the heartfelt gratitude of our whole country,
and in the prosperity of her institutions, which you
have done so much to establish and adorn.

I am, with the highest respect,
your obliged friend,
- SIMON GREENLEAF,

Cambridge; Massachusetts,
February 23, 1842,
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ADVERTISEMENT TO THE FIRST EDITION.

Tae profession being already furnished with the
excellent treatises of Mr. Starkie and Mr. Phillips on

Evidence, with large bodies of notes, referring to Amer-

ican decisions, perhaps some apology may be deemed
necessary for obtruding on their notice another work,
on the same subject. But the want of a proper text-
book, for the use of the Students under my instruction,
urged me to prepare something, to supply this defi-
ciency ; and having embarked in the undertaking, I was
naturally led to the endeavor to render the work accept-
able to the profession, as well as useful to the student.
I would not herein be thought to disparage the invalu-
able works just mentioned ; which, for their accuracy of
learning, elegance and sound. philosophy,-are so highly
and universally esteemed by the American bar.. But
many of the topics they contain were never applicable
to this country; some others are now obsolete; and the
body of notes has become so large, as almost to over-
whelm the text, thus greatly embarrassing the student,
increasing the labors of the instructer, and rendering it

indispensable that the work should be re-written, with
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exclusive reference to our own jurisprudence. I have
endoa.vored to state those doctrines and rules of the law
of Evidence which are common to all the United States -

omitting what is purely local law, and citing only such "

cases as seemed necessary to illustrate and support the
text. Doubtless a happier selection of these might be
made, and the work might have been much better exe-
cuted by another hand; for now it, is finished, I find
1t but an approximation towards what was originally
desired. But in the hope, that it still may be foul:ul no.t
useless, as the germ of a better treatise, it is submitted
to the candor of a liberal profession.

Cambridge, Massachusetts,
February 23, 1842,

ADVERTISEMENT TO THE FOURTH EDITION.

Ix this edition the work has been again carefully
revised and corrected, and all the decisions in England,
Ireland and America, published since the last edition,
and which seemed to affect the'text, have been referred

to; and the work has been farther enlarged by matter,
which, it is hoped, will increase its usefulness both to

the student and to the profession.

Harvard University,
Cambridge, Massachusetts, October 9, 1848,
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NOTE.

Some of the citations from Starkie’s Reports, in the earlier part of
this work, are made from the Exeter edition of 1823, and the residue
from the London edition of 1817 -20. The editi
elementary writers cited, where the
are the following : —

ons of the prineipal
Yy are not otherwise expressed,

Alciati, Opera Omnia. Basilem. 1582, 4 tom. fol.

Best on Presumptions.

Canciani, Leges Barbarorum Antiquee. Venetiis. 1781— 1785. 5 vol.
fol.

Carpzovii, Practicze Rer. Crim. Francof. ad MzEnum. 1758. 3 vol.
fol.

Corpus Juris Glossatum, Lugduni. 1627. 6 tom. fol.

Danty, Traite de la Preuve, Paris. 1697. dto.

Everhardi Concilia. Ant. 1643. fol.

Farinacii Opera. Francof. ad Menum. 1618 1686. 9 vol. fol.

Glassford on Evidence. BEdinb. 1820,

Gresley on Evidence. Philad. 1837.

Joy on Confessions. Dublin. 1842,

Mascardus de Probationibus. Francof. ad Menum, 4 vol. fol. 1684.

Matthews on Presumptive Evidence. New York. 1830,

Menochius de Presumptionibus. Genevee. 1670. 2 tom. fol.

Peake’s Evidence, (by Norris.) Philad. 1824.

Phillips and Amos on Eyidence. Lond. 1838. 8th ed.

Phillips on Evidence. Lond. 1843. 9th ed.

Pothier on Obligations, by Evans. Philad. 1826.

Russell on Crimes. 3d Amer. ed.

Starkie on Evidence. 6th Amer. ed. 2 vols.

Stephen on Pleading. Philad, 1824,

Strykiorum, Opera, Francof. ad Menum. 1743-1753. 15 vol. fol.

Tait on Evidence. Edinb. 1834.

Tidd’s Practice. 9th Lond. ed.

Wigram on the Interpretation of Wills. * 8d Lond. ed. 1840.

Wills on Circumstantial Bvidence. Lond. 1838.
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PART I.

OF THE NATURE AND PRINCIPLES OF EVIDENCE.

CHAPTER I.

PRELIMINARY. OBSERVATIONS.

§ 1. Tue word Evioexce, in legal acceptation, includes all
the means, by which any alleged matter of fact, thg truth of
which is submitted to investigation, Is established or dis-
proved! This term, and the word proof, are often used in-
differently, as synonymous with each other: but the latter is

“applied, by the most accurate logicians, to the. effect of evi-
dence, and not to the medium by which truth is established.®
None but mathematical truth is susceptible of that high degree
of evidence, called demonstration, which excludes all possibil-
ity of error, and which, therefore, may reasonably be required
in support of every mathematical deduction. Matters of fact
are proved by moral evidence alone; by which is meant, not

1 See Wills on Circomstantial Evid. 2 ; 1 Stark. Tvid. 10; 1 Phil
Evid. 1.
9 Whately's Logie, B. iv. ch. ii. § L.
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only that kind of evidence which is employed on subjects
connected with moral conduet, but all the evidence which is
not obtained either from intuition, or from demenstration. In
the ordinary affairs of life, we do not require demonstrative
evidence, because it is not consistent with the nature of the
subject, and to insist upon it would be unreasonable and ab-
surd. The most that can be aflirmed of such things, is, that
there is no reasonable doubt concerning them.! The Zrue
question, therefore, in trials of fact, is' net, whether it is pos-
sible that the testimiony may be false, but, whether there is
sufficient probability of its truth; that is, whether the facts
are shown by competent and satiSfactory evidence. Things
established by competent and satisfactory evidence are said to
be proved.

§ 2. By competent evidenee, is meant that which-the very
nature of the thing to be proved requires, as the fit and appro-
priate proof in the particular case, such as the production of
a writing, where its contents are the.subject of inquiry.« By
satisfactory evidence; which is sometimes called sufficient evi-
dence, is_intended that amount of proof, which ordinarily
safisfies an" unprejudiced mind, beyond reasonable doubt.
The circumstances which will amount to this degree of proof
can never be previously defined; the only legal test of which
they are susceptible, is their sufficiency to satisfy the mind

and_conscience of a common man; and so to. convince him,

that he would venture to act upon that convietion, in matters
of the highest concern and importance to his own-interest.?

L See Gambier’'s Guide to the Study of Moral Evidence, p. 121. Even

of ‘mathematical truths, this writer justly remarks, that, though capable of
demonstration, they are admitted by most men solely on the moral evidence
of generdl” notoriety. Tor most men are neither able themselves to under-
stand mathematical demonstrations, nor haye they, ordinarily, for their trath.
the tesfimony of* those who-do understand them : but, ﬁm!u;-_r them generally
believed in the world, they ajso believe them. Their belief is afterwards
confirmed by experience ; for whenever there is oceasion 1o apply them, they
dre found to lead to just conelusions. Th. 196.

21 Stark. Evid. 514.
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@uestions; respecting the competency and admissibility of
evidence, aré entirely distinet from those, which respect its
sufficiency or effect; the former being exclusively within the
province of the Court; the latter belonging exelusively to the
Jury.! Cumwmlative evidence, is evidence of the same kind,
to the same point. Thus, if a fact is attempted to be proved
by the vgrbal admission of the party, evidence of another
verbal admission of the same fact is cumulative; but evi-
dence of other circumstances, tending to establish the fact; is
not.?

$ 3. This branch of the law may be considered under
three general heads, namely, Flirs{, The Nature and Prinei-
ples of Evidence; — Secondly, The Object of Evidence, and
the Rules, which govern in the production of testimony ; —
And Thirdly, The Means of prooef; or the Instruments, by
which facts are established. 'This order will be followed in
farther treating this subject. But before we proceed, it will
be proper first to consider what things Courts will, of them-
selves, take notice of without proof.

L Columbian Ins. Co. v. Lawrence,2 Pet. 25, 44'; Bank U. States v. Cor-
corany Ih. 121, 133 ; Van Ness v. Pacard, Ib, 137, 149.
2 Parker v. Hardy, 24 Pick. 216, 248,




—

i

LAW OF EVIDENCE. [PaRT L

CHAPTER II.
OF THINGS JUDICIALLY, TAKEN NOTICE OF, WITHOUT PROOF.

§ 4. Auc civilized nations, being alike members of the great
family of sovereignties, may well be supposed to recognise
each other’s existence, and general public and external rela-
tions. The usual and appropriate symbols of nationality and
sovereignty are the national flag-and seal. Every sovereign
therefore recognises; and, of course, the public tribunals and
functionaries of every nation take notice of, the existence and
titles of all the other sovereign powers in the civilized world,
their respective flags, and their seals of state. Public aets,
decrees, and judgments, exemplified under this seal, are re-
eeived-as true and genuine, it being the highest evidence of
their charaeter.! 1f; howeyer, upon a civil war in any coun-
try, one part of the nation shonld separate itself from: the
other; and establish for itself an independent government, the
newly formed nation cannot without proof be recognised as
such; by the judicial tribunals of other nations, until it has
been acknowledged by the sovereign power under which
those tribunals are constituted ;2 the first act of recognition
belonging to the executive function: But though the seal of
the new power, prior to such acknowledgment, is not per-
mitted to prove itself, yet it may be proved, as a fact by

1 Church v». Hubbart, 2 Cranch, 187,238 ; Griswold ». Piteairn. 2 Conn.

. 90; U. States v. Johns, 4 Dall. 416 ; The Sunt na Trimdad, 7 Whear.
273, 335: Anon. 9 Mod. 665 Lincoln v. Battelle, 6 Wend. 475.. Tt is held

in New York that such seal, to be recognisad in the Courts, must be a Com-

85
¢

mon Law seal, that is, an impression upon wax.

R. 376.

2 Grierson v. Eyre, 9 Ves. 347 ; United States ». Palmer, 3 Whea, 610,

634.

Coit v. Milliken, 1 Denio,

CHAP. 1] THINGS JUDICIALLY TAEKEN NOTICE OF. 7

other competent testimony.! And the existence of such
unacknowledged government or State may in like manner be
proved ; the rule being, that if a body of persons assemble
together to protect themselves, and support their own indepen-
dence, make laws, and have Courts of justice, this is evidence
of their being a State.?

$ 5. In like manner, the Law of Nations, and the general
customs and usages of merchants, as well as the public
statutes and general laws and customs of their own country,
as well ecclesiastical as civil, are recognised, without proof,
by the Courts of all civilized nations.3 The seal of a notary
public is also judicially taken notice of by the Courts, he
being an officer recognised by the whole commercial world.*
Foreign Admiralty and Maritime Courts too, being the Courts
of the civilized world, and of codrdinate jurisdiction, are
judicially recogunised every where; and their seals need not
be proved. Neither is it necessary to prove things, which

I United States v. Palmer, 3 Wheat. 610, 634 ; The Estrella, 4 Wheat. 208,
What \is sufficient evidence to authenticate, in the Courts of this country,
the sentence or deeree of the Court of a foreign government, after the destrue-
tion of such goyernment, and while the conntry is possessed by the conquerory
remains undecided.  Hatfield ». Jameson 2 Munf. 53, 70, 71.

2 Yrissarri v Clement, 2 C. & P. 223, per Best, C. J. Andses 1 Kent,
Comm, 180: 1 Lieber’s Pdlitical Ethies; Grotius, De Jur. Bel. b. 3, e.
3,8 1.

3 Freskine ». Murray, 2 Ld. Raym. 1542 ; Heineccins ad Pand. 1. 22, ut.
3. see. 1193 1 Bl Comm. 75, 76, 85 ; Tdie v. East India Co. 2 Burr. 1226,
1298 Chandler v, Grieves, 2. H. Bl 606, n. ; Rex v. Sutton, 4 M. & 8.
542 : 6 Vin. Abr. tit. Court, D3 1 Rol. Abr. 526, D.  Judges will also take
notice of the usnal practice and course of conveyancing. 3 Sngd. Vend. &
Pur. 28: Willoughby ». Willoughby, 17 R. 772, per Ld. Hardwicke; Doe
v. Hilder, 2 B. & Ald. 793; Rowe v. Grenfel, Ry. & Mo. 398, per Abbot,
C.-§ :

4 Apon. 12 Mod. 3453 Wright v. Barnard, 2 Esp. 700 : Yeaton ». Fry,
5 Cranch, 335 Brown v. Philadelphia Bank, 6°S. & R. 484 ; Chanoine ».
Fowler, 3 Wend. 173, 178 ; Bayley on Bills, 515, (2d Am. Ed. by Phillips
& Sewall:) Hutcheon v. Mannington, 6 Ves. 823.

5Croudson v. Leonard, 4 Cranch, 4355 Rose ». Himely, 1d. 202 ; Chureh
v. Hubbart, 2 Cranch, 187 ; Thompson'v. Stewart, 3 Conn. 171, 15813 Green
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must have happened according to the ordinary course of
nature ;! nor to prove the course of time, or of the heavenly
bodies ; nor, the ordinary public fasts and festivals; nor, the
coincidence of days of the week with days of the month;?®
nor, the meaning of words in the vernacular language ;® nor,
the legal weights and measures;* nor, any matters of public
history, affecting the whole people;® nor, public matters,
affecting the government of the country.®

§ 6. Courts also take notice of the territorial extent of the
jurisdietion and sovereignty, exercised de faclo by their own
government; and of the local divisions of their country, as
into 'states, provinces, counties, cities, towns, local parishes,
or the like, so far as political government is concerned or
affected ;-and of the relative positions of such *local divisions ;
but not of their precise boundaries, farther than they may be
described in public statutes.” They will also judicially recog-
nise the political constitution or frame of their own govern-
ment ;-its essential political agents or publie officers, sharing
i its regular administration; and its essential and regular
political operations, powers and action. Thus, notice is taken,
by all tribnnals, of ‘the aceession of the Chief Executive of the
nation or state, under whose authority they act; his powers and

v. Weller, 2 Ld. Raym. 891, 893 ; Anon. 9 Mod. 66'; Story on the Conflict
of Laws, § 6435 Hughes v. Cornelins, as stated by Ld. Holt, in 2 Ld.
Raym. 893. And see T. Raym. 473, 2 Show. 232, &) C. ’

1 Rex v. Lunffe, 8 Fast, 202 ; Fay v. Prentice, 9 Jur. 876.

26 Vin, Abr. 491,.pl.76, 7, 8 ; Hoyle v. Cornwallis, 1 Stra. 387 : Page
v. Faucet, Cro. El 227, Harvy ¢. Broud, 2 Salk. 626 ; Hanson v. .\flzuck;;l-
ton, 4 Dowl. 48.

3 Clementi ». Golding, 2 Campb. 25; Commonwealth v, Knecland, 20 Pick.
239.

4 Hockin v. Cooke, 4 T. R. 314.

5 Bank of Augusta, v. Earle, 13 Pet. 519, 590 ; 1 Stark. Ev. 211, (6th
Am. Ed.) ’

6 Taylor v. Barelay, 2 Sim. 221.

7 l,‘n'j{fk-l.s case, 4 B. & Ald. 242 2 TInst. 557 : 1"31;.1\(rlw_\f v. Wilt-
shire, 1 Stra, 469 ; Humphreys v. Budd, 9 Dowl. 1000.
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privileges:; ! the genuineness of his signature;* the heads of
departments, and principal officers of state, and the publie
seals;? the election or resignation of a senator of the United
States; the appointment of a ecabinet or foreign minister;*
marshals and sheriffs,? and the gennineness of their signa-
tures :® but not their deputies ; Courts of general jurisdiction,
their Judges, their seals, their rules and maxims in the
administration of justice, and course of proceeding;? also, of
public proclamations of war and peace,® and of days of
special public fasts and thanksgivings; stated days of general
political elections; the sittings of the legislature, and its estab-
lished and usual course of proceeding; the privileges of its
members, but not the transactions en its journals? The

1 Fllderton’s case, 2 Ld. Raym. 980, per Holt, C. J.

2 Jones v, Gale's Ex'r, 4 Martin, 635. And see Rex ». Miller, 2 W. BL
797 1 Leach, Cr. €as. 74; Rex v. Gully, 1 Leach, Cr. Cas. 95,

3 Rex v, Jones, 2 Campb. 121; Bennett v. The State of Tennessee, Mart,
& Yerg. Rep. 133 ; Ld. Melville’s case; 20 How. St. T, 707. And see, as
10 seals, post, § 503, and casss there cited.

4 \\'a];ir-xn v. Canfield, 2 Rob. Louis. R. 466,

5 Holinan v. Burrow, 2 Ld. Raym. 704.

6 Alcock v. Whatmore, 8 Dewl, P. C. 615.

7 Tregany v. Fletcher, 1 Ld. Raym. 154 ; Lane's case, 2 Co. 16, 3 Com.
Dig. 336, (-'mer, Q.: Newell v. Newton, 10 Pick. 470; Elliott . Evans,
3 B. & P. 183, 184, per Ld. Alvanley, €. L. ; Maberley ©. Robins, 5 Taunt.
695 - Tooker v. Dukeof Beaufort, Sayer, 296, ~Whether Superior Courts are
bound o take notice who are justices of the inferior tribunals, is not clearly
settled.” Tn Skipp v. Hooke, 2 Stra. 1080, it was objected, that they \\‘Frcr
not: but whether the case was decided on that, or on the other exeeption
takeny does not appear. | Andrews, 74, reports the same case, **ex velatione
ai:'ﬁ‘rn':\'." and egually doubtfil. And see Van Sandan-w. "]'\mwr. 6 \ll
& T, 773, 786, per Id. Denman. The weight of American ;;_\x!‘.u.rnp,g
ceems rather on the affirmative side of the question. Hawks 2. Kennebee,
7 Mass, 461: Ripley v, Warren, 2 Pick. 592 Despan v, Swindler, 3
Martin N. S. 705 ; Follain v, Lefevre, 3 Rob. Louis. R. 13. In Louisiana,
e Courfs take npotice of the signatures of excentive and jidieial officers to
all lofficial acts, Jounesjv. Guld's Fx'r, 4 Marting 635 ; Wood v. Fitz, 10
Martin, 196.

§ Dolder ». Lord Huntingfield, 11 Ves. 202 ; Rex v. De Berenger, 3 M. &
S. 67 Taylor #. Barclay, 2 Sim. 213.

9 Lake »:-. Kine. 1 Saund, 131 ; Birt v. Rothwell, 1 Lord Raym, 210, 343 ;
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Courts of the United States, moreover, take judicial notice of
the ports and waters of the United States, in which the tide
ebbs and flows; of the boundaries of the several States and
judicial districts;* and in an especial manner of all the laws
and jurisprudence of theseveral States in which they exercise
an original or an appellate jorisdiction. The Judges of the
Supreme Court of the United States are on this account bound
to take judicial notice of the laws of jurisprudence of all the
States and Territories.® A Court of Errors will also take notice
of the nature and extent of the jurisdiction of the inferior Court
whose judgment it revises® In fine, Courts will generally
take notice of whatever ought to be generally known, within
the limits of their jurisdiction. In all these, and the like
cases, where the memory of the Judge is at fault, he resorts to
such documents of reference, as may be at hand, and he may
deem worthy of confidence.?

Rex v. Wilde. 1 Lev. 296 : Doug. 97, n. 413 Rex v. Arundel, Hob. 109,
110, 111 : Rex ». Knollys, 1 Ld. Raym. 10, 15; Stockdale v. Hansard, 7
Co& P.731: 9Ad. &El 1: 11 Ad. & EL 253; Shenff of Middlesex’s
case, Ib, 273; Cassidy v». Stewart, 2 M. & G. 437,

L Story onEq. Plead. § 24, cites U. S. v. L4 Vengeance, 3 Dall. 2075 The
Appollon; 9 Wheat. 3745 The Thomas Jefferson, 10 Wheat. 428; Peyroux
v. Howard, 7 Pet. 342.

2 Ibid. ; Owings v. Hull; 9 Pet. 607, 624, 625.

3 Chitty ». Dendy, 3 Ad. & El. 319.

4 Gresley on Evid. 295.
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CHAPTER IIL
OF THE GROUNDS OF BELIEF.

§ 7. We proceed now to a brief consideration of the General
Nature and Principles of Evidence. No inquiry is here pro-
posed into the origin of human knowledge ; it being assumed,
on the authority of approved writers, that all that men know
is referable, in a philosophical view, to perception and reflec-
tion. But, in fact, the knowledge, acquired by an individual,
through his own perception and reflection, is but a small
part of what he possesses; much of what we are content to
regard and act upon as knowledge, having been acquired
through the perception of others.! -It is not easy to conceive,
that the Supreme Being, whose wisdom is so conspicuous 1
all his works, constituted man to_ believe only upon his own
personal experience; sinee in that case the world could neither
be governed nor improved; and society must remain in the
state, in avhich it was left by the first generation of men.
On the contrary, during the period of childhood, we believe
implicitly almost all that is told us; and thus are furnished
with information, which we could not otherwise obtain, but
which is necessary, at thestime, for our present protection, or
as the means of future improvement. This disposition 10
believe may be termed instinctive.  Atan early period; how-
ever, we begin to find that, of the things told to us, some are
not true ; and thus our implicit reliance on the testimony of
others is weakened ; first, in regard to particular things, in
which we have been deceived; then in regard to persons,
whose falsehaod we have detected; and, as these instances
multiply upon us,we gradnally become more and more dis-
trustful of such statements, and learn, by experience, the

1 Abererombie on the Intellectual Powers, Part 2, sec. 1, p. 45, 46,
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1 Abererombie on the Intellectual Powers, Part 2, sec. 1, p. 45, 46,
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necessity of testing them by certain rules. Thus, as our ability
to-obtain knowledge by other means increases, our instinctive
reliance on testimony diminishes, by yielding to a more
rational belief!

1 Gambler’s Guide, p, 87; MeKinnon’s Philosophy of Evidence, p. 40.
This subject is treated ‘more largely by Dr. Reid in his profound Inquiry
nto the Human Mind, eh. 6, sec. 24, p.428—-434, in these words ; —** The
wise and beneficent Authior of Nature, who intended that we should be
social creatures, and that we should receive the greatest and most important
part of ‘our knowledge by the information of others, hath, for these pur-
poses, implanted-in our natures two principles; that tally with each other.
The first. of these principles is a propensity to speak truth and to use the
signs of language, so as to convey our real sentiments. This principle has
a powerful operation; even-in the greatest lars: for where they lie once
they speak truth 4 hundred times. Truth is always uppermost, and is the
nutural issue of the mind. It requirés no art or training, no inducement or
temptation, but enly that we yield to a natural impulse. Lying, on the eon-
rary, is deing violence to our nature; and is never practised, even by the
weorst men, without some temptation. Speaking trath is like using- our
natural “food, which we would do frova appetite, although it answered no end :
but, lying is like taking physic, which is nauseous to the taste, and which
no mantakes it for some end, which he wannot otherwise attain.  If it
should be objected, that men may be influénced by moral or politieal con-
siderations to. speak-truth, and therefore, that their doing =o is.no proof of
such an original principle as we have mentioned ; T answer, first, that moxal
or politieal considerations ean have no influence, until we artive at vears of
understanding and reflection; and it is eertain, from experience, ﬂ'mt chil-
dren keep to truth invariably, before they are capable of being influenced
by such considerations. Secondly, when we are influenced ‘I'n‘ moral or
political considerations, we must be conscions of that influence, :r-n\l capable
of perceiving it wpon reflection. ~ Now, when 1 réflect upon my dctions
most attentively, 1 am not conscious, that in speaking truth I am influenced
on ordinary oceasions by any motive, moral or pulitiﬁul. I find, that truth

is always at the door of my lips, and goes forth spontaneously, if not held

back. It requires neither good nor bad intention to bring it forth. but only

that I be artless and undesigning. There may indeed be temptations to

falsehood, which would be too strong for the natural principle of veracity
unaided by principles of honor or virtue; but where thére is no such l(zm.pi
tation, we speak truth by instinet; and this instinet is the prineiple 1 have
iexion is formed between our
words and our thoughts; and thereby the former b

been explaining. By this instinet, a real cony

come fit to be signs of

the latter, which they could not otherwise be. And althoush this GO
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§ 8. It is true, that in receiving the knowledge of facts
from the testimony of others, we are much influenced by their
accordance with facts previously known or believed; and this

pexion is broken' in every instance of lying and equivocation, yet these in-
stances being comparatively few, the authority of human testimony is only
weakened by them, but not destroyed. Another original principle, implanted
in us by the Supreme Being, is a disposition to confide in the veraeity of
others, and to believe what they tell us. This is the counterpart to the
former ; and as that may be called the principle of veracity, we shall, for
want of a more proper name, call this the prineiple of eredulity. It'is
unlimited in children, until they meet with instances of deceit and falsehood ;
and it retains a very considerable degree of strength through life. If nature
had left the mind of the speaker in quilibrie, without any inclination to the
side of truth: more than to that of falsehood ; children would lie as often as
they speak truth, until reason was so far ripened, as to suggest the impru-
dence of lying, or conscience, as to suggest its immorality. And if nature
had left the mindof the hearer in wquilibrio, without any inclination to the
side of belief more than to that of disbelief, we shounld take no man’s word,
until we had positive evidence that he spoke truth. . His testimony would, in
this case, have no more authority than his dreams, which may be true or
false ; but no man is disposed to believe them, on this account, that they
were dreamed. It is evident, tht, in the matter of testimony, the balance of
human judgment 3 by nature inclined to the side of belief ; and toms to that
side of itself, when there is nothing put into the opposite seale. }'If it was not
$0, No proposition that is uttered in discourse wonld be believed, until itawas
examined and tried by reason ; and most men would be unable to. find reasons
for believing the thousandth part of what is told them. Such distrust and
incredulity would deprive us of the greatest benefits of society, and plage us
i 2 worse condition than that of savages. (Children, on' this supposition,
would be absolutely incredulous, and therefore absolutely ineapable of instrue-
tion: those who had little knowledge of human-life; and of the manuers
and oharacters of men, would be in the next degree ineredulous; and the
most eredulous men wonld be those of greatest experience; and of the deepest
penetration ; because, in many cases, they would be able to find good reasons
for believing, testimony, which the weak and the ignorant could not discover.
In a word, if credulity were the effect of reasoning and experience, it must
grow up andl gather strength, in the same proportion as reason and experi-
ence do. . But if'it is the gift of nature, it will be strongest in childhood,
and limited and restrained by experience ; and the most superficial wiew of
human life shows, that the last is really the case; and not the first. It is the
intention of nature, that we should be carried in arms before we are able
1o walk upon our legs; and it is likewise the intention of nature, that our

VOL. L. 2
»
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constitutes what is termed their probability. Statements; thus
. probable, are received upon evidence much less cogent than
we require for the belief of those, which do not accord with
our previous knowledge. But while these statements are
more teadily received,, and justly relied upon, we should be-
ware of unduly distrusting all others. While unbounded
eredulity is the attribute of weak minds, which seldom think
or reason at all,—quo magis nesciunt eé magis admiraniur,—
unlimited skepticism belongs only to those, who make their
own knowledge and observation the ‘exclusive standard of
probability. = Thus the king of Siam rejected the testimony of
the Dutch ambassador, that, in his country, water was some-
times congealed into a solid mass; for it was utterly contrary
to his own experience. Skeptical philosophers, inconsistently
enough with their own principles, yet true to the nature of
man, continue to receive a large portion rof their knowledge
upon testimony derived, not from their own experience, but

belief shonld be guided by the anthority and reason of others, before it can
be guided by our own reason. The weakness of the infant, and the natural
affection of the mother, plainly indicate the formeér; and the natural eredu-
lity of youth and authority of age as plainly indicate the latter. The infant,
hy ' proper nursing ‘and eare, acquires strength to walk without support.
Reason hath likewise her infancy, when she must be carried in arms; then
shie leatis entirely upon authority, by natural instinct, as:if she was conseious
of her own weakuess ; and without this support, she becomes vertiginous.
When brought to maturity by proper culture, she begins to feel her own
strength, and leans less upon the reason of others; she leams 1o suspect
testimony in some cases, and to disbelieve it in others; and sets bounds'to
that authority, to which she was at first entively subject. But still; fo the
end of life, she finds a necessity of borrowing light from testimony, where
she has none within herself, and of leaning, in some degree, upon the reason
of others, where she is conscions of her own imbecility. And as, in many
instunces, Reason, even in her maturity, borrows aid from testimony ; 80 in
others’ she mutnally gives aid to it and strengthens its, authority. For, as
we find good reason to reject testimony in some cases, soin others we find
good reason to rely upen it with perféct security, in our most mportant
eoncerns. The character, the nmumber, and the disinterestedness of withesses,
the impossibility of collusion, and the ineredibility of ‘their eoneurring in their
testimony without collusion, may give an irresistible strength to testimony,
compared to which its native and intrinsic authority is very inconsiderable.”
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from that of other men; and this, even when it is at variance
withl muech of their own personal observation. 'Thus, the
testimony of the historian is received with confidence, in re-
gard to the occurrences of ancient times; that of the naturalist
and the traveller, in regard to the natural history and civi)
eondition of other countries; and that of the astronomer, re-
specting the heavenly bodies; facts, which, upon the narrow
basis of his own *firm and unalterable experience,”” upon
which Mzr. Hume so much relies, he would be bound to rejeet,
as wholly unworthy of belief.

§ 9. The uniform habits, therefore, as well asthe necessi-
ties of mankind, lead us to consider the disposition to believe,
upon the evidence of extraneous testimony; as a fundamental
principle of our moral nature, constituting the general basis
upon which all evidence may. be said to rest.

§ 10. Subordinate to this paramount and original prineiple,
it may, in the second place, be observed, that evidence rests
wpon our faith in huoman testimony, as sanctioned by experi-
ence; that is, upon the generally experienced truth of the
statements of men of integrity, having capacity and opportu-
nity for observation, and without apparent influence, {rom
passion or interest, to pervert the truth. -~ This belief is
strengthened by our previous knowledge of the narrator’s
reputation for veracity; by the absence of conflicting testi-
mony ; and by the presence of that, which is corroborating
and cumulative.

§11. A third basis of evidenee is the known  and -expe-
sienced connexion subsisting between collateral facts or cir-
cumstances, satisfactorily proved, and the fact in controversy.
This is merely the legal application, in other terms, of a pro-
cess, familiar in natural philosophy, showing the truth of an
hypothesis by its coincidence with existing phenomena. The
connexions and coincidences, to which we refer, may be

1 Abererombie on the Intellectual Powers, Part 2, sec, 3, p. 70-75.
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either physical ormoral; and the knmowledge of them is de-
rived from the known laws of matter and nl(;ﬁon, from animal
instincts, and from the physical, intellectual, and moral con-
stitution. and habits of man. Their force depends on their
sufficiency to exclude every other hypothesis, but the one
under consideration. Thus, the possession of goods recently
stolen, accompanied with personal preximity in point of time
and place, and inability in the party eharged, to show how he
came by them, would seem naturally, though not necessarily,
to exclude every other hypothesis, but that.of his guilt. “But
the possession of the same goods, at another time and place,
would warrant no such conclusion, as it would leave room for
the hypothesis of their having been lawfully purchased in the
course of trade. Similar to this, in principle, is the rule of
noscilur a soctis, according to which the meaning of certain
words, in a written instrument, is ‘aseertained by the context.

$ 12. Some writers have mentioned yet another ground of
the credibility of evidence; namely, the exercise of our reason
upon the effect of coincidences in testimony, which, if ‘col-
lusion be excluded, cannot be accounted for upon any other
hypothesis than that it is true.! It has been justly remarked,
that progress in knowledge is.-not confined, in 'its results, to
the mere facts which we acquire, but it has also an extensive
influence in enlarging the mind for the further reception of
truth, and setting it free from many of those prejudices, which
influence men, whose minds; are limited by a narrow field of

observation.® 1t is also true, that in the actual occurrences of
human life nothing is inconsistent. Every event, which ac-
tually transpires, has its appropriate relation and place in the
vast complication of circumstances, of which the affairs of men
f:onsnst; it owes its origin to those, which have preceded it;
it isiintimately conmected with all \others, which occur at/the
same time and place; and often with those of remote regions;

and, in its tarn, it gives birth to a thousand others, which

1 1 Stark. Evid. 471, note.

2 Abercrombie gn the Intellectnal Powers, Part 2. sec. 3. p: T1.

.
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succeed.t Ingall this there is perfect harmony; so thatitis
hardly possible for a man to invent a story, which, if closely
compared with all the actual contemporaneous occurrenees,
may not be shown to be false. From these causes, minds,
deeply imbued with science, or enlarged by leng and matured
experience; and close observation of the conduct and affairs of
men, may, with a rapidity and certainty approaching to intui-
tion, perceive the elements of truth or falsehood in the face
itself of the narrative, without any regard to the narrator.
Thus, Archimedes might have believed an account of the in-
vention and wonderful powers of the steam engine, which his
unlearned countrymen would have rejected as incredible; and
an experienced-Judge may instantly discover the falsehood of a
witness, whose story an inexperienced Jury might be inclined
to believe. But though the mind, in these cases, seems 10
have acquired a new power, it is properly to. be referred only
to experience and observation.

$13: In trials of fact, it will generally be found, that the
factum probandum is either directly attested by those, who
speak from  their own actual and personal knowledge of its
existence, or it is to be inferred from other facts, satisfactorily
proved: In the former case; the proof rests upon the, second
ground before mentioned, namely, our faith in human veraci-
ty, sanctioned by experience. 'In the latter case, it rests on
the same ground, with the addition of the experienced con-
nexion between the collateral fagts, thus proved, and the fact,
which is.in controversy; constituting the third basis of evi-
dence before stated. ‘The facts proved are, in both eases,
directly attested. Inthe former case, the proof applies im-
mediately to the factum probandwm, without any intervening
process, and it is therefore called direct or positive testimony.
Tristhe latter case, as the proof applies immediately to collate-
ral faets, supposed to have a conuexion, near or remote, with
the fact in controversy, it is termed circumstantial ; and some-
times, but not with entire aceuracy; presumptive. Thus, if a

1 1 Stark: Evid. 496.
Q%
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witness testifies, that he saw A. inflict a mortal wound on B,
of which he instantly died; this is a case of direct evidence ;
and giving to the witness the credit, to' which men are gen-
erally entitled, the crime is satisfactorily proved. If a witness
testifies, that a deceased person was shot with a pistol, and
the wadding is foutid to be partof a letter, addressed to the
prisoner, the residue of which is discovered in his pocket; here
the facts themselves are directly attested ; but the evidence
they afford is termed eircumstantial ; and from these facts, if
unexplained by the prisoner; the Jury may, or may not, deduce,
or infer, or presume his guilt, according as they are satisfied,
or not, of thenatural connexion between similar facts and the
guilt of the person thus connected with them. In both cases,
the veracity of the witness is presumed, in ‘the absence of proof
to the contrary; but in the latter case there is an additional
presumption of inference; founded on the known usualicon=
nexion between the facts proved, and the gnilt of the party
implieated. This operation of the mind; which is more com-
plex and-difficult in the latter case, has-caused the evidence,
afforded by circumstances, to be termed presumptive evidence;
though, in truth, the operation is similarin both cases.

$ 13'@. Circumstantial evidence is of two kinds, namely,
certain, ov'that from whieh the conclusion in question necessa~
rily follows; and uneertain, or that from which the conclusion
does not necessarily follow, butiis probable only, and is obtained
by a process of reasoning. hus, if the body of a person of
mature age is found dead, with ‘a recent mortal wound, and
the mark of a' bloody left hand is upon the Zft arm, it may
well be concluded that the person once lived, and that another
person was present at or since the time when the wound was
inflicted. So far the conclusion is certain; and the Jury
would be bound by their oaths to find accordingly. ' But
whether the death was caused by suicide or by murder, and
whether the mark of the bloody hand was that of the assassin,
or of a friend who attempted, though too late, to afford relief;
or to prevent the erime, is a conclusion which does not neces-
sarily follow frgm the facts proved, but is obtained from these
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and other eircumstances, by probable deduction.  The con-
clusion, in the latter case, may be more or less satisfactory or
stringent, according to the cireumstances. In civil cases, where
the misclfief of an erroneous conclusion is not deemed remedi-
less, it is not necessary that the minds of the Jurors be freed
from all doubt ; it is their duty to decide in favor of the party,
on whose side the weight of evidence preponderates, and
according td the reasonable probability of truth.  But in erimi=
nal cases, becanse of the more serious and irreparable nature
of the consequences of a wrong decision, the Jurors are required
to be satisfied, beyond any reasonable doubt; of the guilt of the
accused, or it is their duty to acquit him, the charge not being
proved by that higher degree of evidence which the law de-
mands. In civil cases, it is' sufficient if the evidence; on the
whole, agrees with and supports the hypothesis, which it is
adduced to'prove ; but in criminal cases; itmust exclude every
other hypothesis but that of the guilt of the party. In both
cases, a verdict may well be founded on circumstances alone;
and these often lead to a conclusion far more satisfactory than
direct evidence can produce.!

I See Bodine's case, in the New York Legal Observer, Vol. 4, p. 89, 95,
where the nature and value of this kind of evidenee are fully discussed. See
posts § 44 to 48,




LAW OF EVIDENCE.

CHAPTER 1V.
OF PRESUMPTIVE, EVIDENCE.

§ 14. 'Tee general head of Presumprive Evinexce is usually
divided into two ' branches, namely, presumptions of law, and
presumptions of faet.  Presumprions oF Law consist of those
rules, which; in certain ‘cases, either forbid or dispense with
any ulterior inquiry. They are founded, either upon the first
principles of justice ; or the laws of nature; or the experienced
course of human  conduct and affairs, and the connexion
usudally found to exist between certain things. The general
doctrines of presumptive evidence are not- therefore peculiar to
municipal law; but are shared by it in common with other
departments of science. Thus, the presumption of a malicious
intent to kill, from the deliberate use-of a deadly weapon, and
the presumption of aguatic habits in an animal found with
webbed feet, belong to the same philosophy, differing only
in, the dnstance; and not in the principle, of its application.
The one fact being proved or ascertained, the other, its uni-
form concomitant, is universally and safely presumed. It is
Ahis uniformly experienced connexion, which leads to: its re=
cognition by the law withelit other proof; the presumption,
however, having more or 1eS§ force; iw proportion to the uni-
versality of the experience. And this has led to the distribu-
tion of presumptions of law into two classes, namely, conelu-
sive and disputable.

$15. Conclusive, or; as they are elsewhere termed, imper=
ative, or absolute presumptions of law, are rules determining
the quantity of evidence, requisite for the support of any pal:
ticnlar averment, which is not permitted to be overcome by
any proof, that the fact is otherwise. They consist chiefly of
those cases, ingvhich the long experienced connexion, before
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alluded to, has been found so general and uniform as to render
it expedient for the common good, that this connexion should
be taken to be inseparable and universal. They have been
adopted by common consent, from motives of public poliey,
for the sake of greater certainty; and the promotion of peace
and quiet in the community ; aud therefore it is, that all cor-
roborating evidence is dispensed with, and all opposing evi-
dence is forbidden.!

§ 16. Sometimes this common consent is expressly declared,
through the medinm of  the legislature, in statutes. 'Thus; by
the statutes of limitation, where a /debt has been created by
simple contract, and has not been distinctly recognised, within
six years, as a subsisting obligation, no action can be main-
tained to recover it; that is, it is conclusively presumed to
have beenpaid. A trespass, after the lapse of the same period,
is in like manner, conclusively presumed to have been satis-
fied. So, the pessession of land, for the length of time men-
tioned in the statutes of limitation, under a claim of absolute
title and ownership, constitutes, against all persons but the
sovereign, a eonclusive presumption of a valid grant.®

1 The presumption of the Roman law is defined to be, —* conjectura,
ducta ab'eo; quod ut plurimum fit.  Ea conjectura vel @ lege inducitur, vel a
Judice. Qua ab ipsa lege indueitur, vel ita comparata, ut probationem eon-
tearii- haud admittat ;. vel ut eadem possit elidi.  Priorem. dogtores prasump-
Lionem JURIS ET DE IURE, posteriorem pragumptionem 3vr1s, adpellant. Qua
a Judice inducitur conjectura, presumph@l 3oMiNis vocari solet; et semper
admittit probationem contrarii, quamvis, si alicujus momenti sit, probandi onere
relevet.”” Hein. ad Pand. Pars iv. § 124, Of the former, answering to our
conelusive presumption, Mascardus observes, — ** Super hac presumptione
léx firmum sancit jus, et eam pro veritate habet.”” De Probationibus. Vol. L
Quast. x. 48.  An exception to the general conclusiveness of this class of
presumptions -is allowed. in the case of admissions in judicio, which will be
hereafter mentioned.  See post, § 169, 186, 205, 206.

2 This period has been limited differently, at different times ; bat for the
Jast fifty vears it has been shortened, at succeeding revisions of the law, both
in Eng'h;u! and the United States. By Stat. 3 & 4 W. 4, e. 27, all real
:zcti«)né are barred, after twenty years from the time, when the right of action
acorued. And this period is adopted in most of the United Stateg. See
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§17. In other cases, the common eonsent, by which this
class of legal presumptions is established, is declared through
the medium of the judicial tribunals, it being the Common
Law of theland; both being alike respected, as authoritative
declarations of an imperative rule of law, against the operation
of which no averment or evidence is received. Thus, the
uninterrupted ‘enjoyment of an incorporeal hereditament, for
a period beyend the memory of man, is held to furnish a con-
clusive presumption of a prior grant of that, which has been
so enjoyed.  This is termed a title by prescription! If this
enjoyment has been not only uninterrupted, but exclusive and
adverse in its character, for the period of twenty years, this
also has been held, at Common Law, as a conclusive presump-
tion of title.2 There is no difference, in principle, whether

4 Kent, Comm. 188, note (a). The same period in regard to the title, to zeal
property, or, as some construe it, only to the profits of the land, is adepted in
the Hindu Law. See Macnaghten's Elements of Hindu Law, Vol. L
p- 201. 4

1'3 Cruise, Dig. 467, 468. ¢ Prescriptio est titulus, ex usu et témpore
substantiam capiens, ab authomitate leges.™ Co. Litt. 113, a. What length
of| time constitutes this period of legal memory, has been much diseussed
among lawyers. In this couniry the Courts are inelined to adopt the periods
mentioned in the statutes of limitation, in all cases analogous in principle.
Coolidge v. Learned, 8 Pick. 504 ; Melvin v. Whiting, 10 Pick, 295; Rieard
p. Williams, 7 Wheat. 110. In England it is settled by Stat. 2 & 3 W. 4,
¢. 71, by which the period of legal memory has been limited, as follows ; —
in eases of rights of common or other benefits arising out of lands, except
tithes, rents, and services, primagfiicie to 30 years; and conclusively to 60
years; unless proved to have been Iﬁ by consent, expressed by deed or other
writing ; in cases of aquatie rights, ways, and other easements, prima facie
to 20 years ; and conclusively to 40 years, unless proved i like manner, by
written evidence, to have been enjoyed by consent of the owner; and in cases
of lights, conclusively to 20 years, unless proved in like manner, to have been
enjoyed by consent.

2 Tyler ». Wilkinson, 4 Mason, 397, 402 ; Ingraham v.Hutchinson, 2 Conn.
584 ; Bealey v. Shaw, 6 East, 208, 215 ; Wiright». Howard, 1 Sim. & Sta,
190, 203 ; Strickler v. Todd, 10 Serg. & Raw. 63, 69; Balston v. Bensted,
1 Campb. 463, 465; Daniel ». North, 11 East, 371; Sherwood v. Burr,
4 Day, 244 ; Tinkham ». Arnold, 3 Greenl. 120; Hill ». Crosby, 2 Pick.
466. See Best on Presumptions, p. 103, note (m) ; Bolivar Man, Co. v.
Neponsgt Man. Co, 16 Pick. 241.
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the subject be a corporeal or an incorporeal hereditament; a
grant of land may as well be presumed, as a grant of a fishery,
or a common, or a way.!  But, in regard to the effect of pos-
session alone for a period of time, unaccompanied by other
evidence, as affording a presumption of title, a difference is
introduced, by reason of the statute of limitations, between
corporeal subjects, such as lands and tenements, and things
incorporeal ; and it has been held, that a grant of lands, con=
ferring an entire title; cannot be presumed {rom mere posses-
sion alone, for any length of time short of that prescribed by
the statue’ of limitations. The reason is, that with respect to
corporeal. hereditaments; the statute has made all the pro-
visions, which the law deems necessary for quieting posses-
sions; and has thereby taken these cases out of the operation
of the Common Law. The possession of lands, however, for
a shorter period, when coupled with other circumstances,
indicative of ownership, may justify a Jury in finding a
grant; but such cases do not fall within this class of pre-
sumptions.?

§ 18. Thus, also, a sane man is conclusively presumed to
contemplate the natural and probable consequences of his own
acts; and therefore the intent to murder is conclusively in-
ferred from the deliberate use of a deadly weapon.? Se, the

1 Ricard v. Williams, 7 Wheat. 109; Prop’rs of Brattle Street Church v.
Bullard, 2 Mete. 363, i

2 Summer . Child, 2 Conn. 607, 5'28—(':3:2, per Gould, J.; Clark v.
Faunce, 4 Pick. 245.

91 Russ. on Crimes, 658=660; Rex v. Dixon, 3 M. & S. 15; 1 Hale,
P. C. 440, 441. Baut if death does not ensue, till a year and a day, (that ig,
a full year,) after the stroke, it is conclusively presumed, that the stroke wis
not the sole cause of the death, and it is not murder. 4 Bl. Comm. 197
Glassford on Evid. 592, The doetrine of presumptive evidence was Gimiliar
o the Mosaic Code;/even to the letter of the principle stated in the text.
Thus, it is laid down in regard to the manslayer, that, if he smite him with
an instrument of iron, so that he die,”* — or, * if he smite him with thraw-
ing a stone wherewith he may die, and he die,”” — ** or, if he smite him with
a hand-weapon of wood wherewith he may die, and he die ; he is a murderer.™
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deliberate publication of calumny, which the publisher knows
to be false, or has no reason to belicve to be true, raises a
conclusive presumption of malice.! So, the neglect of a party
to appear and answer to process, legally commenced in a
Court of competent jurisdiction, he having been duly served
therewith and summoned, is taken conclusively against him,
as-a confession of the matter charged.?

$19. - Conelusive, presumptions are also made in favor of
judicial proceedings. Thus the records of a Court of justice
are presumed to have been correctly made ;2 a party to the
record is presumed - to have been interested in the suit ;4 and

See Numb. xxxv. 16,17, 18. Here, every instrument of iron is conclu-
sively taken to be & deadly weapon ; and the use of any such weapon raises
a conelusive presumption of malice. The same presumption arose from Wing
in ambush; and thence destroying another. ' Th, v..20. But, in other cases,
the existence of malice was to be proved, as one of the facts in the case ; and
in the absence of malice, the: offence was reduged to the degree of man-
slaughter, as at the Common Law,  Ib. v. 22, 23, This very reasonable dis-
tinction seems to have been unknown to the Gentoo Code, which demands life
for life, in all cases, except where the culprit is a Bramin. “If a man de-
prives another of life, the magistrate shall'deprive that person of life.”  Hal-
hed’s Gentoo Laws, Book 16, sec. 1, P 233. Formerly, if the mother of an
illegitimate child, recently horn-and found dead, concealed the fact-of its birth
and death, it wis conclusively presumed, that she murdered it. Stat. 21,
Jac. 1, ¢, 27; probably copied from a similar edict of Hen, 2, of France,
eited by Domat. But this unreasonable and barbarous rule is now rescinded
both in England and America.

! Bodwell v. Osgood, 3 Pick. 379; Haire ». Wilson, 9 B. & € 643: Rex
. Shipley, 4 Doug. 73, 177, Per Ashurst, J,

# 2 Erskine, Inst. 780, Cases of this sort are generally regulated by stat-
utes, or by the rules of practice established by the Couris; but the principle
evidently belongs to general jurisprudence. So is the Roman law. ** Con-
tumacis, eorum, qui, jus dicenti non obtemperant, litis damno coercetur.”
Dig. Lib. 42, #iti 1, 153, ~ **Si citatus aliguis non compareat, habetar pro
consentiente.™ Mascard. De Prob. Vol.'3; p. 253, concl. 1159, 0. 26. See
further on this subject, posz, § 204 -211.

3 Reed v. Juekson, 1 East, 355.
Lib, 50, tit. 17, 1. 207.

4 Stein ¢. Bowman, 13 Pet. 209.

Res judicata pro veritate accipitur.  Dig.

proved, though they are not expressly and distine o
in the tecord; provided it contains terms sufficiently general
to comprehend them in fair and reasonable intendment.*  The
presumption will also be made, after twenty years; in favor of
every judicial tribunal acting within its jurisdiction, that all
persons concerned had due notice of its proceedings® A like
presumption is also sometimes drawn from the solemnity of
the act done, though not done in Court. Thus a bond, or
other specialty, is presumed to have been made upon good
consideration, as long as the instrument remains unim-
peached.3

§ 20. To this class of legal presumptions may be referred
one of the applications of the rule, Ez divturnitate temporis
omnia presumuniur rité et solenniter esse acta ; pamely, that
which relates to transactions; which are not of record, the
proper evidence of which, after the lapse of a little time, it is
often impossible, or extremely difficult, to produce. The rule
itself is nothing more than the principle of the statutes of lim-
itation, expressed in a different form, and applied to other
subjects. Thus, where an authority is given by law to ex-
ecutors, administrators, guardians, or other officers, to make
sales of lands, upon being duly licensed by the Courts, and
they are reguired to advertise the sales in a particular manner,
and to observe other formalities ingtheir proceedings; the lapse
of sufficient time, (which in moSt cases is fixed at thirty

1 Jackson v Pesked, 1 M. & S. 234, 237, Per I«l. Ellenborough ; Ste
phen on PL. 166, 167 ; Spiers v. Parker, 1 T. R. 141.

2 Brown v. Wood, 17 Mass. 68. A former judgment, still in foree, by a
Gourt of eompetent jurisdiction, in-a suit between the same parties, is cons
clusive evidence, upon the matter directly in question in such suit, in any
subsequent action or proceeding, Duchess of Kingston's case, 11 Howell,
St. Tr. 261; Ferrer's case, 6 Co. 7. The effect of Judgments will be farthes
considered hereafter, under that title,

8 Lowe v. Peers, 4 Burr, 2225.

VOL. L 3
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years,) !'raises a conclusive presumption that all the legal for-
malities of the sale were observed. The license. to sell, as
well as the official character of the party, being provable by
record or judicial registration, must in general be so proved ;
and the deed is alsoto be.proved, in the usual manner; it is
only the intermediate proceedings, that are presumed. Pro-
batis extremis, prasumuntur media.® 'The reason of this rule
is found in the great probability, that the necessary interme-
diate proceedings were all regularly had, resulting from the
lapse of so long a period of time, and the acquiescence of the
parties adversely interested; and in the great uncertainty of
titles, \as well as the other public mischiefs, which would
result, if strict proof were required of facts so transitory in
their natute, and the evidence of which is so seldom preserved
with care.. Hence 4t does not extend to records and public
documents, which are supposed alwaysto remain:in the cus-
totly of the officers charged with their preservation, and which,
therefore; must be proved, or thejr loss accounted for, and
supplied by secondary evidénce.® . Neither does the rale apply
to-cases of prescription.*

§'21. The same principle applies to the proof of the exe-
cution of ancient deeds and wills. Where these instruments
are more than thirty years old, and are unblemished by any

i1 Ses Pejepscot Prop’s v. Ransom, 14 Mass. 1455 Blossom v. Cannon, ib.
177; Colman v. Anderson, 10 Mass. 105. In some cases, twenty ycars has
been: held snfficient. +As; in favor of the- acts of sheriffs. - Drouet 2. Ries,
2 Rob, Louis. R. 374.  So, after partition of lands byan incorporated lind-
company, and a several possession, aceordingly, for twenty years, it was’ pre-
sumed, that its meetings were duly notified. Society, &e. v. Wheeler, I New
Hamp. R. 310.

2 9 Frskine, Inst, 782 ; Earl o. Baxter, 2 W. Bl 1228. Proof that one’s
anoestor sat in the House of Lords; and that nio patent ¢an be discovered,
affords a presumption that he sat by summons. The Braye Peorage, 6. Gl &
Fin. 657. ' See also, as to presuming the authority of an exdeutor; Piatt .
MeCullough, 1 Mclean, 73.

3 Brunswiek v. McKenn; 4 Greenl. 508 ; Hathaway v. Clark, 5 Pick. 490.

4 Fldridge ». Knott, Cowp: 215; Mayor of Kingston v. Horner, il 102

CHAP. 1V.] PRESUMPTIVE EVIDENCE. 27

alterations, they are said to prove themselves; the bare pro-
duetion thereof is sufficient; the subscribing witnesses being
presumed to be dead. This presimption, so far'as this rule
of evidence is concerned, is not affected by préof, that the
witnesses are living.! But it must appear that the instrument
comes from such custody, as to afford a reasonable presump-
tion in favor of its genuineness; and that it is otherwise free
from just grounds of suspicion ;® and in the case of a bond for
the payment of money, there must be some indorsement of
interest, or other mark of genuineness, within the thirty years,
to entitle it to be read® Whether, if the deed be a convey-
ance of real estate, the party is bound first to show some aets
of possession under it, is a point not perfectly clear upon the
authorities; but the weight of opinion seems in the negative,
as will hereafter be more fully explained.? But after an un-
disturbed possession, for thirty years, of any property, real or
personal,«it is too late to question the authority of the agent,
who has undertaken to convey it,® unless his authority was
by matter of record.

! Rex. v. Farringdon, 2 T. R. 471, Per Buller; J.5 Doe ». Wolley, 8 B.
& ©.22; Bull. N. P. 255; 12 Vin. Abr. 84 ; Gov. &e. of Chelsew Water
Warks ». Cowper, 1 Esp. 275 ; Rex v. Ryton, 5 T. R. 259 ; Rex v. Long
Buckby, 7 East, 45; MeKenire v. Fraser, § Ves, 5; Oldoall v. Deakin, 3
. & P. 462 ; Jacksou ». Blanshan, 3 Johns: 292; Winn ¥. Patterson, 9
Peters, 674, 675; Bank U. States v. Dandridge, 12 Wheat. 70, 717 Hen-
tharne: v.. Doe,. 1 Blackf.. 1573 Bennet v. Runyon, 4 Daua, R. 422, 424 ;
Cook ». Totton, 6 Dana, 110; Thruston v. Masterson, 9 Dana, 233 ; IHinde
v. Vattier, 1 McLean, 115 ; Walton v. Coulson, Ib. 124 ; Northrop ». Wright,
24 Wend. 221.

2Roe v. Rawlings, 7 Bast, 279, 2901 ;12 Vin. Abr. 84, Esid. A.b. 5.
Post, § 142, 570 ; Swinnerton v. Marquis of Stafford, 3 Taunt. 915 Jackson
v. Davis, 5 Cowen, 123 ; Jackson #. Luquere, ib. 221 ; Doe v. Benyon, 4P,
& D. 193 ; Doe v. Samples, 3 Nev. & P. 254

3 Forbes v. Wale; 1 W. BL 532; 1 Esp. 278, 8. €.; Post, § 121, 122.

4 Post; § 144, note (1.)

5 Stockbridge ©. West Stockbridge, 14 Mass: 257. Where there had been
a possession of thivty-five years, under a legislative grant; it was held conelu-
sive evidenee of a good title, though the grant was unconstitutional. Trastees
of the Episcopal Chureh in Newbern v. Trustees of Newbern Academy.
2 Hawks, 233. '
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$ 22. Estoppels may be ranked in this class of presump-
tions. A man is said to be estopped, when he has doune some
act, which the policy of the law will not permit him to gain-
say or deny. ‘The law of estoppel is not so unjust or
absurd, as it has been too much the custom to represent.”’!
Its foundation is laid in the obligation, which every man is
under, to speak and act according to the truth of the case, and
in the policy of the law, to prevent the great mischiefs result-
ing from uncertainty, confusion, and want of confidence, in
the intercourse of men, if they were permitted to deny that,
which they have deliberately and solemnly asserted and re-
ceived as true. If it be a recital of facts in a deed, there is
implied a solemn engagement, that the facts are so, as they
are recited. The doctrine of estoppels has, however, been
guarded with great strictness: not because the party enfore-
ing it necessarily wishes to exclude the truth; for it is rather
to be supposed, that that is true, which the opposite party has
already solemnly recited ; but because the estoppel may ex-
clude the truth. Henece, estoppels must be certain to every
intent; forno oneshall bedenied setting up the truth, unless
it is in plain and clear contradiction to his former allegations
and acts.?

§23. In tegard to recilals in deeds, the general rule is,
that all parties to a deed are bound by the recitals therein,®

1 Per Taunton, J., 2 Ad. & El. 291.

2 Bowman v. Taylor; 2 Ad. & Hl. 278, 289, Per Ld. C. J. Denman; Ib:
291, Per TauntonyJ.; Lamson v. Tremere, 1 Ad. & El. 792 ; Pelletreau
v Jackson, 11 Wend. 117; 4. Kent, Comm. 261, note; Carver v. Jackson;
4 Peters, 83.

3 But it is not true, as a general proposition, that one, claiming land under
a deed, to which he was not a party, adopts the recitals of facts in an anterior
deed, which go to-make up his, title. - Therefore, where; by a deed made in
January, 1796, it was recited that S. became bankrupt in 1781 ; and that by
virtue of the proceedings under the commission eertain lands had been con-
veyed to W., and thereupon W. conveyed the same lands to B., for the pur-
pose of enabling him to-make a tenant to the praecipe; to which deed B. was
not @ party; and afterwards, in February, 1796, B., by a deed, not referring
to the deed last mentioned, nor to the bankruptey, conveyed the premises to a
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which operate as an estoppel, working on the interest in the
land, if it be a deed of conveyance, and binding both parties
and privies; privies in blood, privies in estate, and privies in
law. . Between such parties and privies, the deed or other
matter recited need not at any time be otherwise proved, the
recital of it in the subsequent deed being conclusive. Tt is
not offered as secondary, but as primary evidence, which can-
not be averred against, and which forms a muniment of title.
Thus, the recital of a lease; in a deed of release, is conclusive
evidence of the existence of the lease against the parties, and
all others, claiming under them in privity of estate.!

tenant to the praecipe, and declared the uses of the recovery to be to his mother
for life, remainder to himself in fee; it was held that B., in a suit respecting
other land, was not estopped from disputing S.'s bankraptey.  Dog v, Shels
ton, 3 Ad. & El 265, 283. —If the deed recite that the considerstion was
paid by a husband and wife, parol evidence is admissible to show that the
money consisted of a legacy given to the wife. Doe ». Statham, 7 D. &
Ry. 141,

1 Shelley ». Wright, Willes, 9; Crane v, Morris, 8 Peters, 611 ; Carverv.
Jackson, 4 Peters, 1, 83 ; Cassens v. Cossens, Willes; 25. But such reeital
dops not bind strangers, or those, who claim by title psramount to the deed.
It does not bind persons claiming by an adverse title, 6r persons claiming from
the parties by a title anterior to the date of the reciting deed. See Caxver v,
Jackson, ub. sup. 1In this case the doctrine of estoppel is very filly ex-
pounded by Mr. Justice Story, where, after stating the geéneral prineiple, as
in the text, with the qualification just mentioned, he proceeds (p. 83) as fol-
lows. — *¢ Such is the generalrule.  But there are cases, in which such a
recital may be used as evidence even against strangers, 1f, for instance, thera
be the recital of a lease in o desd of release, and in a suit ggainst a stanger
the title under the release comes in question; theve the recital of the lease in
such a relense is not per se evidence of the existence of the lease. But, if
the existence and loss of the lease be established by other evidence, there the
recital is admissible, as secondary proof, in the absence of more perfect evi-
denice; to establish the contents of the lease; and if the trunsaction be an
ancient one, and the possession has been long held under such release, and is
not othérwise to be' ascounted for; there the recital will of itself, under such
circamstances, materially fortify ‘the- presumption, from lapse of time and
length of possession, of the criginal existence of the lease. Teases, like
other deeds and grants, may be presumed from long pessession, which cannot
otherwise be explained ; and under such circumstanees, a recital of the fuet
of such a lease, in an old deed, is certainly far stronger presumptive proof in

3%
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§ 24. Thus also, a grantor is, in general, estopped by his
deed, from denying, that he had any title in the thing granted.
Baut this rule does not apply to a grantor, acting officially, as

favor of such possession under fitle, than the naked presumption arising from
a mere unexplained possession. < Suchis the general result of the doetrine to
be found in the best elementary writers on the subject of evidence. It may
fiot, however, be unimportant to examine & few of the authorities in support
of the doctrine, on which we rely. The cases of Marchioness of Anandale
p. Harris, 2 P. Wms, 432, and Shelley v. Wright, Willes, 9, are sufficiently
direct, 4€ to the operation of reeitals by way of estoppel between the parties.
T Ford v. Gray, 1 Salk. 285, one of the points ruled was, “that a recital of
a dease in a-deed of release is goad evidence of such lesse against the Te-
leasor, and those who claim under him; but as to others: it is not, without
proving, that there was such a deed, and it was lost or destroyed.” The
same case is reported in 6 Mod. 44, where it is said that it was ruled, ©that
the recital of & lease in a deed of release is good evidence against the releasor,
and those that claim tnder him.’ It is then stated, that < a fine was produced,
but 1o deed declaring the uses, butia deed was ofiered in evidence, which did
recite a deed of limitation of the uses, and the question was, whether that
(recital) was evidence ; and the Court said, that the bare recital was not evi-
dence s but that, if it could beproved; that'such a deed had been, and lost,
it wonld do, if it were recited in another.” This: was doubtless the same
point asserted in the latter clause of the report in Salkeld; and, thus ex-
plained, it is perfectly consistent with' the statement in Salkeld, and must be
referred to a case, where the reeital was offered as evidence against a stranger.
In any other point of view, it would be inconsistent with the preceding pro-
positions, as well as with the eases in 2 P. Williams and Willes. In Trévivan
v, Lawrence, 1 Salk. 276, the Court held, that the parties and all, claiming
under them were estopped from asserting thata judgment sued against the
party as: of Trinity term; was not of that term; but of another term; that
very point having arisen and  been decided. against the party upon a seire
fiucias-on the judgment: - But the Court there held, (what is very material to
the present purpose,) that *if a man makes a lease by indenture of D..in
which he hath nothing, and afterwards purchases D. in fee; and afterwards
bargains and sells it to A. and his heirs; A.. shall be bound by this estoppel ;
and, that where an estoppel works on the interest of the lands; it runs with
the land into whose hands soever the land comes; and an ejectment.is
maintainable upon the mere estoppel.” This decision is important in several
respecis. In the first place, it shows that an estoppel may arise by impliea-
tion from a grant, that the party hath an estate in the land, which he may
convey, and he shall be estopped to deny it. In the next place, it shows
that such estoppel binds all persons claiming the same land, not only undex
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a public agent or trustee! A covenant of warranty also

estops the grantor from setting wp an after acquired title
against the grantee, for it is a perpetually operating cove-

the same deed, but under any subsequent conveyance from the same party ;
thatis to say, it binds not ‘merely privies in blood, but privies in estate; as
subsequent grantees and aliences. In the next place, it shows that an es-
toppel, which (asthe phrase is) works on the interest of the land, runs with
it into whoseever hands the land comes. The same doctrine is recognised
by Lord Chief Baron Comyn in his Digest, Estoppel B. & B. 10. In the
latter place (E. 10) he puts the ease more strongly ; for he asserts, that the
estoppel binds, even though all the facts are found in a speeial verdict.
¢ But,* says he, and he relies on his own authority, “where an. estoppel
binds the estate, and converts it to an interest; the Court will adjudge ac-
cordingly. As if A. leases lands to B. for six years, in which he has
nothing, and then purchases a lease of the same land for twenty-ane years,
and afterwards leases to C. for ten years, and all this is found by verdiet;
the Court will' adjudge the lease to B. good, though it be so only by conclu-
sion.” A doctrine similar in principle was asserted in this Court in Terrett
v. Taylor; 9 Cranch, 52. The distinction, then, which was urged at the
bar, that an estoppel of this sort binds these claiming under the same deed,
but not those elaiming by a subsequent deed under the same party, is not
well founded. ~All privies in estate by a subsequent deed are bound in the
same manner a8 privies in blgod; and so indeed is the doctrine in Comyn’s
Digest, Estoppel B. and in Co. Litt. 352, . We may now pass to a'short
review of some of the American eases on this subject. Denn v. Coruell,
3 Johns. Cas: 174, is strongly in point. There, Tieutenant Governor Colden,
in 1775, made his will, and in it recited that he had conveyed to his son
Dayid his lands in the township of I’lushing, and he then devised his other
estate to his sons and daughters, &ec. &e. Afterwards David's estate was
confiscated under the aet of attainder; and the defendant in ejectment claimed
under that confiscation, and deduced his title from the state. No deed of
the Flushing estate (the land in'controversy) was. proved from the father;
and the heirat law sought to recover on that ground. But the Court held,
that the reeital in the will, that the testator had conveyed the estate!to
David, was an' estoppel of the heir todeny that fact, and bound the estate,
In this case the estoppel was set up by the tenant claiming under the state,
as: an-estoppel Tunning with the land. If the state or its grantee might set
up the estoppel, in favor of their title, then, as estoppels are reciprocal, and
bind both parties; it might have been'set up against the stste or ifs grantee.
It has been'said at the bar, that the state is not bound by estoppel by any

1 Fairtitle v. Gilbert, 2 T. R. 171 ; Co. Lit. 363, b.
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nant: ! but he is not thus estopped by a covenant, that he is
seised in fee and has good right to convey;* for any seisin in
faet, though by wrong, is sufficient to satisfy this covenant, its
inmport being merely this, that he has the seisin in fact, at the
tie of conveyanee; and-thereby is qualified to transfer the
estate to the grantee. - Nor is'a feme covert estopped, by her
deed of conveyance; from claiming the land by a title subse-
quently acquired; for she cannot bind herself personally, by

regital in'a deed. That may be so, where the recital is in its own grauts
or patents, for they are deemed to be made upon suggestion of the grantee.
(But see Commonwealth 'v. Pejepscot Proprietors, 10 Mass. 155.) But
where the state claims title under the deed, or other solemn acts of third
pegsons, it takes it cum onere, and subjéct to all the estoppels running with
the title-and ‘estate, in the same way as other privies in estate. In Penrose
v. Griffith, 4 Binn. 231, it was held, that reeitals in a patent of the Com-
monwealth were evidence against it, but not against persons claiming by
title paramount from the Commonwealth. The Court there said, that the
rule of law is, that a deed, coutaining a recital of another deed, is evidence of
the reeited deed aguinst the grantor, and all persons claiming by title, de-
rived from him subsequently, .~ The 'reason of the rule is, that the recital
amounts to the confession of the party ; and that confession is eévidence
against himself, and those who stand in his place. But such confession can
he no evidence against strangers.  The same doctrine was acted upon and
confirmed by the same Court, in Garwood v, Dennis, 4 Binn, 314. In that
case the Court further held, that a recital in another deed was evidence
against strangers, where the deed was ancient, and the possession was consis-
tent with the  deed. That case also had the peculiarity belonging to the
present, that the possession was of a middle nature, that is, it might not
have been held solely in consequence of the deed, for the party had another
title : but there never was any possession against it. There was a double
title, and the question was, to which the ‘possession might be attributable.
The Court thought, that a suitable foundation of the original existence and
loss of the recited deed being laid in the evidence; the recital in the deed
was good corrohorative evidence, even against strangers. And'other authori-
ties certainly warrant this decision.”

! Terrett @. Taylor, 9 Cranch, 43 ; Jackson v. Matsdorf, 11 Johns. 97
Jackson v. Wricht, 14 John. 183 ; McWilliams ». Nishy, 2 Serg. & Rawl.
515 : Somes v. Skinner, 3 Pick. 52.

2 Allen v. Sayward, 5 Greenl. 227.

3 Marston ©». Hobbs, 2 Mass. 433 ; Bearce ». Jackson, 4 Mass. 408
Twombly v. Henley, Th. 441 ; Chapell ». Bull, 17 Mass. 213.

*
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any covenant.! Neither is one; who has purchased land in his
own name, for the benefit of another, which he has afterwards
conveyed by deed to his employer, estopped by such deed,
from claiming the land by an elder and after acquired title3
Nor is the heir estopped from questioning the validity of his
ancestor’s deed, as a fraud against an express statute® The
grantee, or lessee, in a deed poll, is not, in general, estopped
from gainsaying anything mentioned in the deed; for it is the
deed of the grantor or lessor only; yet if such grantee or les-
see claims title under the deed, he is thereby estopped to deny
the title of the grantor.4

$25. It was an early rule of feudal policy, that the tenant
should not be permitted to deny the title of the lord, from
whom he had received investiture, and whose liege man he
had become; but as long as' that relation existed, the title of
the lord was conclusively presumed, against the tenant, to
be perfect and valid. And though the feudal reasons of the
rule have long sinee ceased, yet other reasons of public policy
have arisen in their place, thereby preserving the rule in its
original vigor. A tenant, therefore, by indenture, is not per-
mitted, at this day, to deny the title of his lessor, while the re-
lation thus created subsists. Itis of the essence of the contract,
under which he claims, that the paramount ownership of the
lessor shall be acknowledged during the continuance of the
lease, and that possessigp. shall be surrendered at its expira«
tion. He could not controvert this title, without breaking the
faith, which he had pledged.> But this doctrine does not apply
with the same force, and to the same extent, between other
parties, such as releasor and releasee, where the latter has not
received possession from the former. In such cases, where the

} Jackson v. Vandetheyden, 17 Johns. 167.

2 Jackson ». Mills, 13 Johns. 463 ; 4 Kent, Comm. 260, 261, note.

4 Doe v. Tloyd, 8 Scott, 93.

4 Co. Lit. 363, b.; Goddard’s case, 4 Co. 4. But he is not always ¢on-
cluded by recitals in anterior title deeds. See Aunte, § 23, note.

5 Com. Dig. Estoppel A. 2; Craig. Jus Feud. Iib. 3, tit. 5, § 1, 25
Blight's lessee v. Rochester, 7 Wheat. 535, 547.
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party already in possession of land, under a claim of title by
deed, purchases peace and quietness and enjoyment, by the
mere extinction of a hostile claim by a release, without cove-
nants of title; he is not estopped from denying the validity of
the title; which he has thus far extinguished.! Neither is this
rule applied in the case of a lease already expired; provided
the tenant has either quitted the ‘possession, or has submitted
10 the title of a new landlord ;® nor'is it applied to the case of
a tenant, who has been ousted or evicted by a title para-
mount; or, who has been drawn into the contract by the frand
or misrepresentation of the lessor, and has, in fact, derived no
benefit from the possession of the land.* Nor is a defendant in
ejectment estopped from showing that the party, under whom
the lessor claims, had no title when he conveyed to the lessor,
although the defendant himself claims from the same party, if
it be by a subsequent conveyance.*

§ 26. This rule, in regard to the conclusive effect of recitals
in deeds, is resiricted to the recital of things in particular, as
being in existence at the time of the execution jof the deed;
and does not extend to the mention of things in general terms.
Therefore, if one be bound in'a bond, conditioned to perform
the covenants in a certain indenture, or to pay the money
mentioned in a eertain recognisance, he shall not be permitted
to say, that there was no such indenture, or recognisance. But
if the bond be conditioned, that the agbligor shall perform all
the agreements set down by A., or carry away all the marle in

1 Fox ». Widgery, 4 Greenl. 214 ; Blight’s lessee v. Rochester, 7 ‘Wheat.
535, 547; Ham v. Ham, 2 Shepl. 351. Thus, where a stranger setup 2
title to the premises, to which the lessor submitted, directing his lessee in
future to pay the rent to the stranger; it was held, that the lessor was
estopped from aflerwards treating the Jessee as his tenant; and that the
tenant, upon the lessor afterwards distraming for rent, was not estopped 1o
allege, that the right of the latter had expired. Downs v. Cooper, 2 Ad.
& El 252, N. S.

2 England ». Slade, 4 T. R. 681 ; Balls v. Westwood, 2 Campb. 11,

3 Hayne v. Maltby, 3 T. R. 438 ; Hearn v. Tomlin, Peake’s Cas. 191.

4 Doe v. Payne, 1 Ad. & El 538.
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a certain close, he is not estopped by this general condition
from saying, that no agreement was set down by A., er that
there was no marle in the close. Neither does this doctrine
apply to that, which is mere description in the deed, and not
an essential averment; such as, the quantity of land; its na-
ture, whether arable or meadow ; the number of tons, in a
vessel chartered by the ton; or the like; for these are but
incidental and collateral to the principal thing, and may be

supposed not to have received the deliberate attention of the
parties.!

14 Com. Dig. Estoppel A. 2; Yely. 227, (by Metealf,) note (1) 3 Dod-
dington’s case, 2

. Co. 33; Skipworth v. Green, 8 Mod. 311 ; 1 Stra. 610,
S. C.

‘\tht.hc—r the recital of the payment of the consideration money, in a
deed of conveyance, falls within the rule, by which the party is estopped 1o
tlivny ilv., or belongs to the exceptions, and therefore is open to opposing proof,
is a point not elearly agreed. In Fngland, the recital is regarded as conclu-
sive evidence of payment, binding the parties by estoppel. Shelley v, Wright,
Willes, 95 Cossens @, Cossens, ib. 25; Rowntree . Jacob, 2 Taunt. 141;
Lampon v. Cortke; 5 B. & Ald, 606; Baker v, Dewey, 1 B: & C. 704;
Hill », Manchester and Salford Waterworks, 2 B. & Ad. 544. See, also,
Powell ». Monson, 3 Mason, 347, 351, 356. But the American Courts have
been disposed to treat the recital of the amount of the money paid, like the
mention of the date of the deed, the quantity of land, the amount of tonnage
of awessel, and other reeitals of quantity and value, to which the attention ‘of
the partics is supposed to have beem but slightly directed, and: to which,
thercfore, the principle of estoppels does not apply. Henes, though the
party is estopped from denying the conveyance, and that it was for a valuable
consideration, yet the weight of American authonty is"in favor of treating
the recital as only primd facie evidence of the amount paid, in an setion of
covenant by the grantee to recover back the .consideration, or; in an action of
assumpsit by the orantor, to recover the price which 1s yet unpaid. . The
principal eases are,—in Massachusetts, Wilkinson . Scott, 17 Mass. 249
Clapp ». Tirrell, 20 Pick. 247 ; —in Maine, Schilenger v. MeCann, 6
Greenl, 364 ; Tyler v. Carlton, 7 Greenl. 175 ; Emmons v. Littlefield, 1
Shepl. 233 ;. Burbank z. Gould, 3 Shepl. 118 ; —in New Hampshire, Morse
v. Shattuck, 4 New Hamp. 229 ; Pritchard . Brown, ib. 397 ;—in Con-
necticut, Belden ¢. Seymour, '8 Conn. 304 ;—in New York, Shepherd v.
Litile, 14 Johus. 210 ; Bowen v. Bell, 20 Johns. 338 ; Whitbeck ». Whit-
beck, 9 Cowen, 266 ; McCrea v. Purmort, 16 Wend. 460 ;— in Pennsylva-
nia, Weigley v, Weir, 7 Serg. & Raw. 811 ; Watson v. Blaine, 12 Serg. &
2aw. 131 ; Jack ». Dougherty, 3 Watts, 151 ; —in Maryland, Higdon v.
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§ 27: In addition to estoppels by deed, there are two classes
of admissions, which fall under this head of conclusive pre-
sumptions of law; namely, solemn admissions, or’ admissions
in judicio, which have been solemnly made in the course of
judicialipreceedings, cither expressly, and as a substitute for
proof of the fact, or tacitly, by pleading; and wunsolemn
admissions, extra judicium, which have been acted upon, or
have been made to influence the conduet of others, or to
derive some advantage to the party, and which cannot after-
wards be denied, without a breach of good faith. Of the for-
mer class are all agreements of counsel, dispensing with legal
proof of facts.l Soif a material averment, well pleaded; is
passed over, by the adverse party, without denial, whether it
be by confession; or by pleading some other matter, or by de-
murring in law, itds thereby eonclusively admitted.* So alse,
the payment of money into Court, under a rule for that pur-
pose; in satisfaction of so much of the claim, as the party ad-
mits to be due, is a conclusive admission of the character, in
which the plaintiff sues, and of his elaim to the amount paid.®

Thomas, 1 Hat. & Gill; 139 ; Lingan ». Henderson, 1. Bland, Ch. 236,
249 : —in Virginia, Duval v. Bibb, 4 Hen. & Munf. 113 ; Haryey ». Alex-
ander, 1 Randolph, 219 ; — in South Carolina, Curry v, Lyles, 2 Hill, 404 ;
Garret v. Stoart, 1 McCord, 514 ; —in Alabama, Meud v. Steger, 5 Porter,
498, 507 ; — in Tennessee, Jones v. Ward, 10 Yerger, 160, 166 : —iniKen-
tucky, Hutehinson v. Sinclair, 7 Monroe, 201, 203 ; Gully v, Grubbs; 1
J..J. Marsh. 389.  The Courts in North Carolina seem still to hold the reeital
of payment as conclusive, DBrocket v. Foscoe, 1 Hawks, 64 ; Spiers v. Clay,
4 Hawks, 22 ; Jones v. Sasser, 1 Dever. & Batt. 452. And in Lotisiana,
it is made so by legislative enactment. . Civil Code of Louisiana, Art. 2234 :
Forest v. Shores, 11 Louis. 416. The earlicr eases, to the contrary, together
with a farther examination of the subject, may be found in Cowen & Hill's
notes to 1 Phil. Evid. p. 108, note 194, and p. 549, note 964. See also
Steele v. Worthington, 2 Ohio R, 350.

1 See post, §, 169,170, 186, 204, 205 ; Kohn v, Marsh, 3 Roh. Louis,
R. 48.

2 Young v. Wright, 1 Campb. 139 ; Wilson ». Turner, 1 Taxmt. 398. But
if a deed is admitted in pleading, there must still be proof of its identity.
Johnston ». Cottingham, 1 Aymstr, Macartn. & Ogle, R. 1L

3 Cox v. Parry, 1 T. R. 464 ; Watkins ». Towers, 2 T. R. 275 ; Griffiths
v. Williams, 1 T. R. 710.
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The latter class comprehends, not only all those declarations,
but also that line of conduct, by which the party has induced
others to act, or has acquired any advantage to himself!
Thus a'woman, cohabited with, and openly recognised by a
man, as his wife, is conclusively presumed to be snch, \\'i]rzn
he is sued as her husband, for goods furnished to her, or for
other civil liabilities, growing out of that relation.? So where
the sheriff returns anything as fact, done in the course of his
duty in the service of a precept, it is conclusively presumed to
be true against him.® And if one party refers the other to a

third person for information concerning a matter of mutnal
interest, in controversy between them, the answer given is
conelusively taken as true, against the party referring;* This

subject will hereafter be more fully considered, under its ap-
propriate title.®

$ 28. Conclusive presumptions of law are also made in
respect to infants, and married women. Thus, an infant, un-
der the age of seven years, is conclusively presumed to be
incapable of committing any felony, for want of discretion;$
and under fourteen, a male infant is presnmed incapable of
committing a rape A female under the age of ten years
is presumed incapable of consenting to sexual intercourse.®
Where the husband and wife have cohabited together, as
such, and no impotency is proved, the issue is conclusively
presumed to be legitimate, though the ayife is proved to have

' See post, § 184, 195, 196, 207, 208.

2P Watson v. Threlkeld, 2 Esp. 637 ; Munro w.-De Chemant, 4 Campb
215 ; Robinson ». Nahon, 1 Campb. 245; Post, § 207

3 Simmons v. Bradford, 15 Mass, 82,

4 Lloyd ». Willan, 1 Esp. 178 ; Delesline v. Greenland, 1 Bay, 458;
Williams #. Innes, 1 Campb. 364 Burt v. Palmer, 5 Esp. 145.

5 See post, § 169 to 212,

¢ 4 Bl. Comm. 23.

7 ) Hal. P. C. 630; 1 Russell on Crimes, 801 ; Rex v, Phillips, 8 C. &
P. 736 ; Rex v. Jordan, 9 C. & P. 118,

81 Russell on Crimes, 810.

VOL. L. 4
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been at the same time guilty of infidelity.! And if a wife act
in company with her husband, in the commission of a felony,
other than treason or homicide, it is conclusively presumed,
that she acted under his coercion, and consequently ‘without
any guilty-intent.?

§ 29. Where the succession to estates is coucemed,. the
question, which of two persons is fo be presumed thfz surviver,
where both perished in the same calamity, but the circumstan-
ces of their deaths are unknown, has been considered in the
Roman Law, and in several other codes, but in the Common
Law, no rule on the subject has been laid down. By th'e Ro-
man Law, if it were the case of father and son, perishing
together in the same shipwreck or battle, and the son -was
under the age of puberty, it was presumed that he died first,
but if above that age, that he was the surviver; upon. the
principle, that in the former case the elder is generally the
more robust, and in the latter, the younger? The Fregch
code has regard to.the ages of fifteen and sixty ; presuming
that of those under the former age, the eldest survived; and
that of those above the latter age, the youngest survived. If
the parties were between those ages, but of different sexes, the
male is presumed to have survived; if they were of the same
sex; the presumption is in favor of the survivorship of the

g - : . o .
1 Cope ». Cope, 1 Mood. & Rob. 269, 276 ; Morris ». Davies, 3 C. & P.
15 St, Georze-v. St. Margaret, 1 Salk. 123 ; Banbury Peerage tase, 2
elwN. B (by'Wheaton) 558; 1 Sim. & Stu. 153; S..C. Rex v, Lnfl;

2
2
S

§ Bast; 193, But if they lived apart, though within such distance as afforded
an opportunity for intercourse, the presumption of legitimacy of the issue may
be rebutted. Morris v, Davis, 5 C. & Fin 163. Non-access is not presumed
from the faet, that the wife lived iff adultery with another ; it must be proved
aliunde. Regina v: Mansfield, 1 G. & Dav. 7.

8 4 Bl. Comm. 28, 293 Anon. 2 East, P. C. 559.

8 Dig. Lib. 34, tit. 5; De rebus dubiis, L. 9, §1,3; Ib. 1 16, 22,23 ;
i\‘[enocixius de Presumpt. lib. 1, Quasst. x n. 8, 9. This rule, however, was
subject to some exceptions for the benefit of mothers, patrons, and benefi-

qaries.
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younger, as opening the succession in the order of nature.!
The same rules were in force in the territory of Orleans at the
time of its cession to the United States, and,have since been
incorporated into the code of Louisiana.?

$ 30. This question first arose, in Common Law Courts.
upon a motion for a mandamus, in the case of Gen. Stanwix.
who perished, together with his second wife, and his daughter
by a former marriage, on the passage from Dublin to Eng-
land ; the vessel in which they sailed having never been
heard from. Hereupon his nephew applied for letters of ad-
ministration, as next of kin; which was resisted by the ma-
ternal uncle of the daughter, who claimed the effects, upon
the presumption of the Roman Law, that she was the survi-
vor. But this point was not decided, the Court decrecing for
the nephew upon another ground, namely, that the question
could properly be raised only upon the statute of distributions,
and not upon an application for administration by one clearly
entitled fo administer by consanguinity.® The point was
afterwards raised in Chancery, where the case was, that the
father had bequeathed legacies to such of his children as
should be living at the time of his death; and he having
perished, together with one of the legatees, by the foundering

-

1 Code Civil, § 720, 721,722 ; Duranton, Cours de Droit Frangais, tom. 6,
p- 39, 42, 43, 48, 67, 69; Rogron, Code Civil Expli. 411, 412 ; Toullier,
Droit Civil Frangais, tom. 4, p. 70, 72, 73, By the Mahometan Law of India,
when relatives thus perish together, ¢ it is to be presumed, that they all died
at the same moment ; and the property of each shall pass 1o his living heirs,
without any portion of it vesting in his companions in misfortune.”” See
Baillie’s Moohummudan Law of Inheritance, 172.  Such also was the rule of
the ancient Danish Law, * Filius in communione cum patre et matre denatus,
pro non nato habetur.””.  Aucher; Lex Cimbrica, lib. 1, c. 9, p. 21,

2 Civil Code of Lonisiana, art. 930 - 933; Digest of the Civil Laws of the
Territory of Orleans, art. 60— 63

3 Rex . Dr. Hay, 1 W. BL. 640. The matter was afterwards compro-
mised, upon the recommendation of Lord Mansfield, who said he knew of no
legal principle, on which he could decide it. See 2 Phillim. 268, in note ;
Fearne’s Posth. Works, 38,
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of a vessel on a voyage from India to England, the question
was, whether the legacy was lapsed by the death of the son
in the lifetime of the father. The Master of the Rolls refused
to decide the question by presumption, and directed an issue,
to try the fact by a Jury.l But the Prerogative Courts adopt
the presumption, that both perished together, and that there-
fore neither could transmit rights to the other? In the absence
of all evidence of the particular circumstances of the ca-
lamity, probably this rule will be found the safest and most
convenient; 3 but if any circumstances of the death of either
party canbe proved, there can be no inconvenience in submit-
ting the question to a Jury, to whose province it peculiarly
belongs. ’

§ 31, Conclusive presumptions of law are not unknown to
the law of nations.  Thus, if a neufral vessel be found earry-
ing dispatches of the enemy between different parts of the
enemy’s dominions, their effect is-presumed to be hostile.?
The . spoliation of papers, by the captured party, has been

1 Mason ». Mason, 1 Meriv. 308.

2 Wright », Netherwood, 2 Salk. 593, note (a) by Evans; more fully re-
ported under the name of Wright v. Sarmuda, 2 Phillim. 266 - 277, note (c);
Taylor-», Diplock, 2 Phillim 261, 278, 280 ; Selwyn’s case, 3 ]I:L{.'.l_’,‘. Eecl.
R. 748, In the goods of Murray, 1 Curt 596 ; Satterthwaite v. Powell,
1 Cwrt: 705: - See-also.2 Kent’s. Comm. 435, 436, (dih.ed.), note (b).. In
the brief note of Colvin ». H. M. Procurator Gen. 1 Hagg. Fecl. R. 92,
where the husband, wife, and infant child (if any) perished together, the Court
seem o have held, that the prima facie presumption of law was, that the
husband survived. But the point was not much moved. - The subject of ipre=
sumed survivorship is fully treated by Mr Burge, in his Commentaries on
Colonial and Foreign Laws, Vol. 4, p. 11 -29. In Chancery it has recently
been held, that a presumption of priority of death might be raised from the
eomparative age, health; and strength of the parties ;-and therefore, where
two brothers perished by shipwreck, the sircumstances being wholly unknown,
the elder being the master, and the younger the second mate of the ship,
it was presumed that the latter died first.  Sillick ». Booth, 1 Y. & €. New
Cas. 117, ]

3 It was so held in Coye v. Leach, 8 Mete. 371.

4 The Atalanta, 6 Rob. Adm. 440.
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regarded, in all the States of Continental Europe, as conelu-
sive proof of guilt; but in England and America it is open
to explanation, unless the cause labors under heavy suspi-

cions, or there is a vehement presumption of bad faith or
gross prevarication.}

$ 32. In these cases of conclusive presumption, the rule of
law merely attaches itself to the cireumstances, when proved;
it is not deduced from them. It is not a rule of inference from
testimony ; but a rule of protection, as expedient, and for
the general good. It:does not, for example, assume that all
landlords have good titles ; but that it will be a public and
general inconvenience to suffer tenants to dispute them.
Neither does it assume, that all averments and reecitals in
deeds and records are true ; but, that it will be mischievous, if
parties are permitted to deny them. Tn doesnot assume, that
all simple contract debts, of six years’ standing, are paid, nor
that every man, quietly occupying land twenty years as his
own, has a valid title by grant; but it deems it expedient that
claims, opposed by such evidence as the lapse of those periods
affords, should not be countenanced ; and that society is more
benefitted by a refusal to entertain such elaims, than by suffer-
ing them to be made good by proof. In fine, it does not
assume the impossibility of things, which are possible; on the
contrary, it is founded, not only on the possibility of their ex-
istence, but on their occasional occurrences; and it is against
the mischiefs of their oceurrence, that it interposes its protect-
ing prohibition.?

$ 33. The seconp crass of presumptions of law, answering
to the presumpliones juris'of the Roman Law, which may
always be overcome by opposing proof,® consists of those
termed disputable presumptions. These, as well as the for-

1'The Pizarro, 2 Wheat. 227, 241, 242, note (e) : The Hunter, 1 Dods.
Adm. 480, 486.
2 See 6 Law Mag. 348, 355, 356.
3 Heinnee: ad Pand. Pars. iv. § 124,
4%
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mer, are the result of the general experience of a connexion
between certain facts or things, the one being usually found
to be the companion, or the effect, of the other. The connex-
ion, however, in this class, is not so intimate, nor so nearly
universal,. as to render it expedient, that it should be abso-
lutely and imperatively presumed to exist in every case, all
evidence to the contrary being rejected ; but yet it is so gen-
eral, and so nearly universal, that the law itself, without the
aid of a Jury, infers the one fact from the proved existence
of the other, in the absence of all oppesing evidence. In this
mode, the law defines the nature and amount of the evidence,
which it deems sufficient to establish a prima facie case, and
to throw the burden of proof on the other party; and if no
opposing evidence is offered, the Jury are bound to find in
favor'of the presumption. A contrary verdict would be liable
to be set aside, as being against evidence.

$ 34. The rules in this class-of presumptions; as in the
former, have been adopted by common consent, from motives
of publie poliey, and for the promotion of the general good;
yet not, as in the former class, forbidding all farther evidence;
but only execusing or dispensing with it, till some proof is
given, on the other side, to rebut the presumption thus raised.
Thus, as men donot generally violate the penal code, the law
presumes every man innocent ; but some men do transgress it,
and therefore evidence is received to repel this presumption.
This legal presumption of innocence is to be regarded by the
Jury, in every case, as matter of evidence, to the benefit of
which the party is entitled. And where a criminal charge is
to be proved by circumstantial evidence, the proof ought to be
not only consistent with the prisoner’s guilt; but inconsistent
with any other rational conclusion.! On the other hand, as
men seldom 'do uwmlawful acts with innocent intentions, the
law presumes every act, in itself anlawf{ul, to have been erim-
inally intended, until the contrary appears. Thus on a charge

1 Hodge’s case, 2 Lewin, Cr. Cas. 227, per Alderson, B.
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of murder, malice is presumed from the fact of killing, unac-
companied with circumstances of extenuation; and the bur-
den of disproving the malice is thrown upon the aceused.!
The same presumption arises in civil actions, where the act
complained of was unlawful® So also, as men generally own
the personal property they possess, proof of possession is pre-
sumptive proof of .ewnership. But possession of the fruits of

1 Foster's Crown Law, 255; Rex v. Farrington, Rus. & Ry. 207.
2 In Bromage v. Prosser, 4 B. & C. 247, 255, 256, which wus an action
for words spoken of the pluintiffs, in their business and trade of bankers, the
law of implied or legal malice, as distinguished from malice in fact, was
clearly expounded by Mr. Justice Bayley, in the following terms, — ¢ Mal-
ice, in the common acceptation, means ill will against a person, but in its
legal sense it means a wrongful act, done intentionally, without just cause
orexcuse. It Tgive a perfect stranger a blow likely to produce death, 1 do
it of malice, because T'do it intentionally and without just cause or excuse. If
I maim cattle, without knowing whose ti]r:_v are, if T poison a fishery, without
knowing the owner, 1 do it of malice, beecause it isa wrongful m’r!,' :-md done
intentionally. If I am araigned of felony, and wilfully stand mute, Tam
said to do it of malice, because it is intentional and without Just cause or ex-
cuse. Russell on Crimes, 614, n. 1. And if T traduce a man, whether I
know him or not, and whether I'intend to do him an injury or not, I appre-
hend the law considers it as done of malice, becanse it is wrongful and inten-
tional. It equally works an injury, whether I meant to produce’ an injury or
not, and if 1 had no legal excuse for the slander, why is he not to have a
remedy against me for the injury it produces? And I apprehend the law recog-
nises the distinction between these two deseriptions of malice, malice in fact
and malice in Jaw, in action of slander. Tn an ordinary action for words, it is
sufficient to charge, that the defendant spoke them falsely ; it s not necessary
to state, that they were spoken maliciously, Thisis sp laid dewn in Styles,
392, and was adjudged upon error in Mercer v. Sparks, Owen, 51; l'\’oy,
35. The objection there was, that the words were not charged-to have been
spoken maliciously, but the Court answered, that the words were themselves
malicious and slanderous, and therefore the judgment was affirmed. Butin
actions for such slander, as is primé fucie excusable on account of the cause
of speaking or writing it, as in the -case of servants’ characters, 'confidential
advice, or communication to persons who ask it, or have a right to expeet it,
malice in fact must be proved by the plaintiff; and in Edmonson v. Steven-
son, Bull. N. P. 8, Lord Mansfield takes the distinction between these and
ordinary actions of slander.”
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crime, recently after its' commission, is prima facie, evidence
of guilty -possession ; and, if unexplained, either by direct
evidence, or by the attending eircumstances, or by the charac-
ter and habits of life of the possessor, or otherwise, it is taken
as conelusive.! ' This rule of presumption is not confined to
the case of theft, but is applied to all cases of crime, even the
highest and most penal. Thus; upon an indictment for arson,
proof that property, which was in the house at the time it was
burnt, was soon afterwards found in the possession of the
prisoner, was held to raise a probable presumption, that he
was present and concerned in the offence® The like pre-
sumption is taised in the case of murder, accompanied by
robbery;® and in the case of the possession of an unusual
quantity of counterfeit money.*

§ 35. This presumption of innocence is so strong, that even
where the guilt can be established only by proving a negative,
that negative must, in most cases, be proved by the party
alleging the guilt; though the general rule of law devolves
the burden of proof on the party holding the affirmative.
Thus, where the plaintiff complained, that the defendants,
who had chartered his ship,had put on board an article highly
inflammable and dangerous, without giving notice of its nature
to the-master-or others in charge of the ship, whereby the
vessel was burnt; he was held bound to prove this negative

1 Rex v. —, 2 C. & P. 459 ; Regina v. Coote, 1 Armst. Macarin. &
Ogle, R. 337 5 The State ». Adams, 1 Hayw. 463 ; Wills on Circumstantial
Evidence, 67, Where the things stolen are such asido not pass from hand to
hand, (e. g. the ends of unfinished woollen clothes,) their being found in the
prisoner’s possession, two months afier they were stolen, is sufficient 1o call
for an explanation from him how he came by them, and to be considered by
the Jury. Rex v, Partridge, 7 C. & P. 551. Furtum presumityr commissnm
ab illo; penes quem res furata inventa fuerit, adeo nt'sinon docuerit & quo rem
habuerit, justé, ex illa inventione, poterit subjici tormentis. =~ Mascard. De
Probat. Vol. 2, Conel. 834; Menoch. De Prasumpt. Lib. 5, Preesumpt. 31,

2 Rickman’s case, 2 East, P. C. 1035.

3 Wills on Circumst. Evid. 72.

4 Rex v. Fuller et al. Russ. & Ry. 308.
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averment.’ In some cases, the presumption of innocence has
been deemed sufficiently strong to overthrow the presumption
of life. 'Thus, where a woman, twelve months after her
husband was last heard of, married a second husband, by
whom she had children; it was held, that the Sessions, in a
question upon their settlement, rightly presumed that the
first husband was dead at the time of the second marriage.

$ 36. An exception to this rule, respecting the presumption
of innocence, is admitted in the case of a libel. For where
a libel is sold in a bookseller’s shop, by his servant, in the
ordinary course of his employment, this is evidence of a guilty
publication by the master; though, in general, an authority
to commit a breach of the law is not to be presumed. This
exception is founded upon public policy, lest irresponsible
persons should be put forward, and-the principal and real
offender should escape. Whether such evidence is conclusive
against the master, or not, the books are not perfectly agreed ;
but it seems conceded, that the want of privity in fact by the
master is not sufficient to excuse him ; and that the presump-
tion of his guilt is so strong as to fall but little short of con-
clusive evidence.® Proof, that the libel was sold in violation
of express orders from the master; would clearly take the case

1 Williams v. BE. Ind. Co. 3 East, 192; Bull. N, P, 208. So of allega-
{ions, that a party had not taken the sacrament; Rex ». Hawkins, 10 East,
211 ; had not complied with the act of uniformity, &ec.; Powell v. Milburn,
3. Wills, 355, 366 ; that goods were not legally imported ; Sissons #. Dixon,
5B, & C. 758 that a theatre was not duly licensed; Rodwell ». Redge,
1C. & P.220.

2 Rex, v. Twyning, 2 B. & Ald, 385. But in another case, where, in &
question upon the derivative settlement of the second wife, it was proved, that
a letter had been written by the first wife, from Van Diemen’s Land, bearing
date only twenty-five days prior to the second marriage, it was held, that the
Sessions did. right \in- presuming that the first wife was living at the time of
the second marriage. Rex v. Harborne, 2 Ad. &.El. 540.

3 Rex v. Gutch et al. 1 M. & M. 433 ; Harding v. Greening, 8 Taunt. 42;
Rex v. Almon, 5 Burr. 2686 ; Rex v. Walter, 3 Esp 21 ; 1 Russ. on Crimes,
341, (3d ed. p. 251) ; Ph. & Am. on Evid. 466 ; 1 Phil. E\:id. 446,
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out of this exception, by showing that it was not sold in the
ordinary course of the servant’s duty. The same law isap-
plied to the publishers of newspapers.!

§ 37. The presumption of innocence may be overthrown,
and a presumption of gwill be raised, by the misconduct of
the party in suppressing or destroying evidence, which he
ought to produce, or to which the other party is entitled.
Thus, the spoliation of papers, material to show the neutral
character of a vessel, furnishes a strong presumption, in odium
spoliatoris, against the ship’s neutrality.? A similar presump-
tion is raised -against a party, who has obtained possession of
papers from a witness, after the service of a subpena duces
tecum upon the latter for their production, which is withheld.®
The general rule is, Omnia, presumuntur contra spoliatorem.*
His conduet is attributed to his supposed knowledge that the
truth would have operated against him. Thus, also, where
the finder of a lost jewel would not produce it, it was pre-
sumed against him, that it was of the highest value of its
kind.5- But if the defendant has been guilty of no fraud, or

11 Russ_on Crimes, 341 ; Rex ». Nutt, Bull. N. P, 6; (3d ed. p. 251) ;
Southwick ». Stevens, 10 Johns. 443.

2 The Hunter, 1 Dods. 480; The Pizarro, 2 Wheat. 227 ; 1 Kent, Comm.
157 ; Ante, § 31.

2 Leeds v. Cook, 4 Fsp. 256, But a refusal to produce books and papers,
under a notice, though it lays a foundation for the introduction of secondary
evidence of their contents, has been held to afford no evidence of the fact
sought to be proved by them ; such, for example, as the existence of a deed
of conveyance from one mercantile partner to another.  Hanson v. Eustace,
2 Howard, S. C. Rep. 653.

4 2 Poth, Obl. (by Evans,) 292 ; Dalston » Coatsworth, 1 P. Wms. 731 ;
Cowper v, Barl Cowper, 2 P. Wms 720, 748-752; Rex ». Arundel, Hob.
109, explained in 2 P. Wims. 748,749 ; D. of Newcastle », Kinderley, 8 Ves.
363, 375 ; Annesley v. E. of Anglesea, 17 Howell’s St. Tr. 1430: See¢ also
Sir Samuel Romilly’'s argument in Lord Melville’s case; 20 Howsll's St. 'Tr.
1194, 1195; Anon. 1 Ld. Raym. 731. In Barker » Ray, 2 Russ. 73, the
Lord Chancellor thought that this rule had in some eases been pressed a little
too far. See also Harwood v. Goodright, Cowp. 86,

5 Armory v. Delamirie, 1 Stra. 505.
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improprer conduet, and the only evidence against him is of the
delivery to him of the plaintifi’s goods, of unknown quality,
the presumption is, that they were goods of the cheapest
quality.! 'The fabrication of evidence, however, does not of
itself furnish any presumption of law against the innocence
of the party, but is.a matter to be dealt with by the Jury:
Innocent persons, under the influence of terror from the danger
of their situation, have been sometimes led to the simulation
of exculpatory facts; of which several instances are stated in
the books.? Neither has the mere nonproduction of books,
upon notice, any other legal effect, than to admit the other
party to prove their contents by parol, unless under special
circumstances.®

$ 38. Other presumptions, of this class, are founded upon
the experience of human conduet in the course of trade; men
being usually vigilant in guarding their property, and prompt
in asserting their rights, and orderly in conducting their affairs,
and diligent in claiming and ecollecting their dues. Thus
where a bill of exchange, or an order for the payment of
money, or delivery of goods, is found in the hands of the
drawee, or a promissory note is in the possession of the maker,
a legal presumption is raised, that he has paid the money due
upon, it, and delivered the goods ordered.* A bank note will
be presumed to have been signed before it was issued, though
the signature be torn off.> So, if a deed is found in the hands
of the grantee, having on its face the evidence of its regular
execution, it will be presumed to have been delivered by the
grantor.® So, a receipt for the last year’s or quarter’s rent is

I Clunnes v. Pezzey, 1 Campb, 8.

2 See 3 Inst. 104 3 Wills on Cireumst. Evid. 113.

3 Cooper v. Gibbons, 3 Campb. 363.

4 Gibbon v. Featherstonhaugh, 1 Stark. R, 2253 Fog v. Barnett, 83 Esp.
196; Garlock w. Geortner, 7' Wend. 198 Alvord v, Baker, 9 Wend. 323;
Weidner . Schweigart, 9 Serg. & R. 385 ; Shepherd v, Currie, 1 Stark. R.
454 3 Brembridge v. Osbome, Ib. 374.

5 Murdock v. Union Bank Louis. 2 Rob. Louis. R, 112,

6 Ward v. Lewis, 4 Pick. 518.
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primi facic evidence of the payment of all the rent previously
acerned.! But the mere delivery of Toney by one to another,
or of a bank check, or the transfer of stock, unexplained, is
presumptive evidence of the payment of an antecedent debt,
and not of a loan.® - The same presumption arises upon the
payment of an order-or draft for money, namely, that it was
drawn upon funds of the drawer, in the hands of the drawee.
But in the case of an order for the delivery of goods it is
otherwise, they ‘being presumed to have been sold by the
drawee to the drawer.? Thus -also, where the proprietors of
adjoining’ parcels of land agree upon a line of d%vision, it is
presumed to be a recoguition of the true original line between
their lots.*

§ 38 a. Of a similar character is the presumption in favor of
the due execution of deeds and wills. Thus, if the subseribing
witnesses to. a will are dead, or-if, being present; they are
forgetful of all the facts, or of any fact material to its due
ex(;cmion, the law will in such cases supply the defect of

proof, by presuming that the requisites of the statute were
duly observed.® "'The same principle, in effect, seems to have
been applied in the case of deeds.

§30. On the same general principle, where a debt due by
specialty has been unclaimed, and without recognition, fqr
twenty years, in the absence of any explanator)f c‘vuleucc, it
is' presumed to have been paid. The Jury may infer the fact

11 Gilb, Fivid. (!)_\' L(‘ﬁ‘l,) 300 : Brewer ». K"“N)' 1 Pick. 237.

3 Welch v. Seaborn, 1 Stark. R. 474; Patton ». Ash, 7 Serg. & R. 116,
125: Breton ©. Cope, Peake’s Cas. 30 Llovd ». Sandiland, Gow, R. 13,
16; Cary v. Gerrish, 4 Tsp. 95 Aubert v. Walsh, 4 Taunt. 293 ; Boswell
o Sinith, 16 €. & P..60.

3 Alvord v. Baker, 9 Wend, 323, 324.

1 Sp:xrh:\\vk ». Bullard, 1 Mete. 95. :

5 Burgoyne v. Showler, 1 Roberts, Feel. R 10 Tn re Leach, 12 Jur. 381.

6 Burling v. Paterson, 9 C. & P. 570; Dewey v. Dewey, 1 Met. 349;
Quimby v. Buzzell, 4 Shepl. 4703 New Haven Co. Bank v. Mitchell, 15
Conn. 206 ; Post, § 372, n.
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of payment, from the circumstances of the case, within that
period ; but the presumption of law does not attach, till the
twenty years are expired.! This rule, with its limitation of
twenty years, was first introduced into the Courts of Law by
Sir Matthew Hale, and has since been generally recognised,
both in the Courts of Law, and of Equity.2 It is applied not
only to bonds for the payment of money, but to mortgages,
judgments, warrants to confess judgment, decrees, statutes,
recognisances, and other matters of record, when not affected
by statutes; but with respect to all other claims not under
seal nor of record, and not otherwise limited, whether for the
payment of money, or the performance of specific duties, the
general analogies are followed, as to the application of the
lapse of time, which prevail on kindred subjects* But in all
these cases, the presumption of payment may be repelled by
any evidence of the situation of the parties, or other circuin-
stance tending to satisfy the Jury, that the debt is still due.*

1 Oswald ». Leigh, 1'T. R. 270; Hillary v. Waller, 12 Ves. 264; Colsell
». Budd, 1 Campb. 27: Boltz v. Ballman, 1 Yeates, 584 ; Cottle ». Payne,
3 Day, 289. Insome cases, the presumption of payment has been made by
the Court, after eighteen years; Rex v. Stephens, 1 Burr. 434; Clark v,
Hopkins, 7 Johns. 556; but these seem to be exceptions to the general rule,

2 Mathews on Presumpt. Evid. 379; Haworth ». Bostock, 4 Y. & €. 1;
Grenfell ». Girdlestone, 2 Y. & C. 662.

3 This presamption of the Common Law is now made absolute in the case
of debts due by specialty, by Stat. 3 & 4 W. 4, c. 42, § 3. See also Stat,
3&4W.4,¢.27,and TW. 4 &1 V.c 28. It is also adopted in New
York, by Rev. Stat. Part 3, ch. 4, tit, 2, art. 5, and is repellable only by
written acknowledgment, made within twenty years, or proof of part pay-
ment within that perfod.  In Maryland, the lapse of twelve years is made a
conclusive presumption of payment, in all cases of bonds, judgments, re-
cognisances, and other specialties, by Stat. 1715, ch. 23, § 6; 1 Dorsey’s
Laws of Maryl. p. 11; Carroll ». Waring, 3 Gill & Johns. 491. A like
provision exists in Massachusetts, as to judgments and decrees, after the
lapse of twenty years. Rev. Stat. ¢h. 120, § 24.

4 A more extended consideration of this subject being foreign from the plan
of this work, the reader is referred to the treatise of Mr. Mathews on Pre-
sumptive Evidence, ch. 19, 20; Best on Presumptions, Part L ch. ii, iii; and
to Cowen & Hill’s elaborate note to 1 Phil. on Evid. p. 160, note 307, where
the American authorities are collected.

o
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$ 40. Under this head of presumptions from the course of
trade, may be ranked the presumptions frequently made from
the regular course of business in a public office. Thus post-
marks on letters are primd facie evidence, that the letters were
in the post office at the time and place therein specified.! If
a letter is sent by the post, it is presumed, from the known
course in that department of the public service, that it reached
its destination at the regular time, and was received by the
person, to whom it was addressed, if living place at the and
usually receiving letters there.? - So, where a letter was put
into a box in an attorney’s office, and the course of business
was, that a bell-man of the post-office invariably called to take
the letters from the box; this was held sufficient to presume
that it reached its destination.? So, the time of clearance of
a vessel, sailing under a license, was presumed to have been
indorsed mpon the license, which was lost, upon.its being
shown, that without such indorsement, the custom-house
would not have permitted the goods to be entered.* So, on
proof that. goods, which cannot be exported witheut license,
were entered, at the custom-house, for exportation, it will be
presumed, that there was a license to export them.® The re-
turn of a sheriff, also, which is conclusively presumed to be
true, between third persons, is taken primd facie as true, even
in his own favor; and the burden of proving it false, in an
action against him for a false return, is devolved on the plain-
tiff; notwithstanding it is a negative allegation.®. In fine, it
is presumed, until the contrary is proved, that every man obeys
the mandates of the law, and performs all his official and

1 Fletcher v. Braddyl, 3 Stark. R. 64'; Rex v. Johnson, 7 East; 65; Rex
v. Watson, 1 Campb. 215 ; Rex v. Plumer, Rus. & Ry. 264.

2 Saunderson ». Judge, 2 H. Bl. 509; Bussard v. Levering, 6 Wheat.
102 ; Lindenberger v. Beal,ib. 104 ; Bayley on Bills, (by Phillips & Sewall,)
275, 276, 277 ; Walter ». Haynes, Ry. & M. 1495 Warren v. Warren; 1 Cr.
M. & R. 250,

3 Skilbeek v. Garbett, 9 Jur. 339; 7 Ad. & EL N. 8. 846, S. C.

4 Butler v. Allnutt, 1 Stark. R. 222.

5 Van Omeron v. Dowick, 2 Campb. 44.

6 Clark v. Lyman, 10 Pick. 47; Boynton v. Willard, ib. 169.
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social duties.! The like presumption is also drawn from the
usual course of men’s private offices and business, where the
primary evidence of the fact is wanting.?

§ 41. Other presumptions are founded on the experienced
continuance or permanency, of longer or shorter duration, in
human affairs. When, therefore, the existence of a person,
a personal relation, or a state of things, is once established
by proof, the law presumes that the person, relation, or state
of things continues to exist as before, until the contrary is
shown; or until a different presumption is raised, from the
nature of the subject in question. Thus, where the issue is
upon the Zife or death of a person, once shown to have been
living, the burden of proof lies upon the party, who asserts
the death? Butafter the lapse of seven years, without intel-
ligence concerning the person, the presumption of life ceases,
and the biirden of proof is devolved on the other party.* This

11d. Halifax’s ease, Bull, N. P. [208]; Bank U. States v. Dandridge, 12
Wiheat. 69, 70 ; Williams v, E. Ind. Co. 3 East, 192 ; Hartwell v. Root, 19
Johns. 345; The Mary Stewart, 2 W. Rob. Adm. R. 244, Hence, children
born during the separation of husband &nd wife, by a decree of divorce a
mensa ¢t thoro, are, primd facie, illegitimate. 'St George v. St. Margaret, 1
Salk: 123

2 Doe . Turford, 3 B. & Ad. 890, 895: Champneys ». Peck, 1 Stark. R.
404 ; Pritt . Fairclough, 3 Campb. 305.

3 Throgmorton ». Walton, 2 Roll. R. 461; Wilson ». Hodges, 2 Bast,
313; Battin v. Bigelow, 1 Pet. C. C.R. 452. Vivere etiam usque ad centum
annos duilibet preesumitur, nisi probetur mortuus.  Corpus Juris ‘Glossatum,
tom. 2, p. 718, note (q.) Maseard. De Prob. Vol. 1, Conel. 103, n. 5.

4 Hopewell 2. De Pinna, 2 Campb. 113 ; Loring v. Steineman, 1 Méte.
204, "This presumption of death, from seven years’ absence, was questioned by
the Vice-Chancellor of England, who said it was ¢ daily becoming more and
more unténable;*’ in Watson ». England, 14 Sim, 28; and again in Dowley
». Winfield, ib. 277. But the correctness of his remark is doubted in 5 Taw
Mag: N.-5. 385, 339§ and the rule was subsequently adhered to by the Lord
Chancellor in’ Cuthbert . Purrier; 2° Phill. 199, in regard to the eapital of a
fund, the income of which was bequeathed to an absent legates; though
he seems to have somewhat relaxed the rule in regard to the accumulated
dividends. See 7 Law Rev. 201. The presumption in such cases is, that
the person is dead ; but not that he died at the end of the seven years, nor st
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period was inserted, upon great deliberation, in the statute of
bigamy,! and the statute concerning leases for lives,2 and has
since been adopted, from analogy, in other cases® But where
the presumption of life conflicts with that of innocence, the
latter is generally allowed to prevail# Upon anissue of the
life or death of a party, as we have seen in the like case of
the presumed payment of a debt, the Jury may find the fact
of death from the lapse of a shorter period than seven years,
if other circumstances concur; as, if the party sailed on a
voyage, which should long since have been accomplished‘, and
the vessel has not been heard from.> But the presumption of
the Common Law, independent of the finding of the Jury,
does not attach to the mere lapse of time, short of seven
years;® unless. letters of administration haveobee{l granted on
his estate within that period, which, in such case, are con-
clusive proof of his death.”

any other particular time. . Doe ». Nepean,5 B. & Ad, 86. The time of the
de;uh is to be inferredfrom the circumstances, Rust v. Baker, 8 Sim. 443
Smith. ¢, Knowlton, 11 N. Hamp. 191 ; Doe v. Flanagan, 1 Kelly, R. 543.

11 Jac¥5c. 11,

219 Car. 2, c./6,

3 Doc. #:-Jesson, 6 Eust, 85 ; Doe v. Deakin, 4 B. & Ald. 433; King v.
Paddock, 18 Johns. 141. It'is not necessary that the party be proved to be
ahsent from the United States; it ig sufficient, if it appears that he'has been
absent, for seven years, from the particular State of his residence, without
having been heard from. Newman v. Jenkins, 10 Pick. 515; Ionis v, Camp-
ball, 1 Rawle, 373 ; Spurr ». Trimble, 1 A. K. Marsh. 278 ; ‘Wambough v.
Shenk, 1 Penningt. 167 ; Woods v. Woods, 2 Bay, 476; 1 N, York Rev.
Stat. 749, § 6.

4/Rex v. Twyning, 2 B. & Ald. 385; Ante, { 35.

5 In the case ut a missing ship, bound from Manilla to London, on which
the underwriters had voluntarily paid the amount insured, the death of those
on board was presumed by the Prerogative Court, after an absence of only
two: years; and -administration was, granted accordingly. In re Hutton, 1
Curt. 595, See also Sillick v. Booth, 1 Y. & €ol. N. C. 117

6 Watson v. King, 1 Stark. R. 121 ; Greenv. Brown, 2 Stra. 1199 ; Park
on Ins. 433

7 Newman ». Jenkins, 10 Piek. 515. The production of a will, with proof

of payment of a legacy under it, and of an entry in the register of burials,
were held sufficient evidence of the party’s death. Doe ». Penfold, 8 C. &
P. 536,
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§ 42. On the same ground, a partnership, or other similar
relation, once shown to exist, is presumed to continue, until
it is presumed to have been dissolved.! And a seisin, once
proved or admitted, is presumed to continue, until a disseisin
1s proved.® 'The opinions, also, of individuals, once enter-
tained and expressed, and the state of mind, once proved to
exist, are presumed to remain unchanged, until the contrary
appears. Thus, all the members of a Christian community
being presumed to entertain the common faith, no man is
supposed to disbelieve the existence and moral government of
God, until it is shown from his own declarations. In like
manner, every man is presumed to be of sane mind, until the
contrary is shown; but if derangement or imbecility be proved
or admitted at any particular period, it is presumed to con-
tinue, until disproved, unless the derangement was accidental,
being caused by the violence of a disease.®

§ 43. A spirit of eomity, and a disposition to friendly inter-
course, are also presumed to exist among nations, as well as
among individuals. And in the absence of any positive rule,
affirming, or ‘denying, or restraining the operation of foreign
laws, Courts of Justice presume’the adoption of them by their
own government, unless they are repugnant to its policy, or
prejudicial to its interest* 'The instances, here given, it is
believed, will sufficiently illustrate this head of presumptive
evidence. Numerous other examples and cases may be found
in the treatises already cited, to which the reader is referred.

1 Alderson v. Clay, 1 Stark, R. 405; 2 Stark. Evid. 590, 688.

2 Brown v. King, 5 Mete. 173.

3 Attorney Gen. v, Parnther, 3 Bro. Ch. Ca. 443; Peaslee v. Robbins, 3
Metcalf's R. 164 ; Hix v. Whittemore, 4 Mete. 545: 1 Collinson on Lunacy,
55 Shelford on Lunaties, 2753 L Hal. P. €. 30 Swinb. on Wills, Part 1.
§ iii. 6,.7.

4 Bank of Augusta v. Earle, 13 Peters, 519; Story on Confl. of Laws,
§ 36, 37.

5 Sea Cowen & Hill’'s nots, 293, to 1 Phil. on Evid. 156 ; Mathews oa
Presumptive Evid. ¢h. 11 to ch. 22; Best on Presumptions, passiz.

o% '
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§ 44. Presumprions or Fact; usually treated as composing
the second general head of presumptive evidence, can hardly
be said, with propriety, to belong to this branch of the law.
They are in truth but mere arguments, of which the major
premise is not a rule of law; they belong equally to any and
every subject-matter; and are to be judged by the common
and received tests of the truth of propositions, and the validity
of arguments, They depend upon their own natural force and
efficacy in generating belief or conyiction in the mind, as de-
rived from those connexions, which are shown by experience,
irrespective of any legal relations. They differ from pre-
sumptions of law in this essential respect, that while those are
reduced to fixed rules, and constitute a braneh of the particular
system of jurisprudence to which they belong, these merely
natural presumptions are derived wholly and directly from the
circumstances of the particular case, by means of the common
experience of mankind, without the aid orcontrol of any rules
of law whatever. Such, for example, is the inference of guilt,
drawn from the discovery of a broken knife in the pocket of
the prisoner, the other part of the blade being found sticking in
the window of a house, which, by means of such an instru-
ment, had been burglariously entered. These presumptions
remain the same in their nature and operation, under whatever

code the legal effect or quality of the facts, when found, is to
be decided.!

§ 45. There are, however, some few general propositions in
regard to matters of fact, and the weight of testimony by the
Jury, which are universally taken for granted in the adminis-
tration of justice, and sanctioned by the usage of the bench,
and which, therefore, may with propriety be mentioned under
this head. Such, for instance, is the caution, generally given
to Juries; to place little reliance on the testimony of an accom-
plice, unless it is confirmed, in some material point, by other

1 See 2 Stark. Evid. 684 ; 6 Law Mag. 370. This subject has been very
successfully illustrated by Mr. Wills, in his Fssay on the Rationale of Cir-
cumstantial Evidence, passim.
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evidence. There is no presumption of the Common Law
against the testimony of an accomplice ; yet experience has
shown, that persons capable of being accomplices in crime, are
but little worthy of credit; and on this experience the usage is
founded.! A similar caution is to be used in regard to mere
verbal admissions of a party, this kind of evidence being
subject to much imperfection and mistake.2 Thus, also,
though lapse of time does not, of itself, furnish a conclusive
legal bar to the title of the sovereign, agreeably to the maxim,
Nullum tempus occurrit regi; yet, if the adverse claim could
have had a legal commencement, Juries are instructed or
advised to presume such commencement, after many years of
uninterrupted adverse possession or enjoyment. Accordingly,
royal grants have been thus found by the Jury, after an in-
definitely long continued peaceable enjoyment, accompanied
by the usual aets of ownership:®  So; after less than forty
years’ possession of a tract of land, and proof of a prior order
of council for the survey of the lot, and of an actual survey
thereof accordingly, it was held, that the Jury were properly
instructed to presume that a patent had been duly issued.!
In regard, however, to crown or public grants, a longer lapse
of time has generally been deemed necessary, in order to jus-
tify this presumption, than is considered sufficient to authorize
the like presumption in the case of grants from private persons.

1 See post, § 380, 381.

2 Farle v. Picken, 5 C. & P. 542, note ; Rex v. Simons, 6 C. & P. 540;
Williams ». Williams, 1 Hagg. Consist. R. 304, See post, under the head
of Admissions, § 200.

3 Rex v. Brown, cited Cowp, 110 ; Mayor of Kingston ». Horner, Cowp.
102 ; Eldridge v. Knott, Cowp. 215; Mather v. Trinity Church, 3 S. & R.
509 ; Roe v. Treland, 11 Bast, 280; Read v. Brookman, 3 T. R. 159; Good-
title.v.. Baldwin, 11 East, 488 ; 2 Stark. Evid. 672.

4 Jackson v. MeCall, 10 Johns, 377.—* Si probet possessionem excedentem
memoriam hominum, habet vim tituli et privilegii, etiam & Principe. Et hee
est differentia inter possessionem xxx. vel xl. annorum, et non memorabilis
temporis ; quia per illam acquiritur non directum; sed wtile dominium ; per
istam autem directum.”” Mascard. De Probat, Vol. 1, p. 239, Conel. 199,
n. 11, 12.
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§$46. Juries are also often instructed or advised, in more
or less forcible terms, to presume conveyances between private
wndividuals, in favor of the party, who has proved a right to
the beneficial enjoyment of the property, and whose possession
is consistent with the existence of such conveyance as is to be
presumed ; especially if the possession, without such convey-
ance, would have been unlawful, or cannot be satisfactorily
explained.! This is done in order to prevent an apparently
Just title from being defeated by matter of mere form. Thus,
Lord Mansfield declared, that he and some of the other Judges
bad resolved never to suffer a plaintiff in ejectment to be non-
suited by a term, outstanding in his own_trustees, nor a sat-
isfied term to be set up by a mortgagor against a mortgagee ;
but that they would direct the Jury to presume it surrendered.?
Lord Kenyon also said, that in all cases where trustees ought
to convey to the beneficial owner, he would leave it to the
Jury to presume, where such presumption conld reasonably be
made, that they had conveyed accordingly.® After the lapse
of seventy years, the Jury have been instructed to presume a
grant of a share in a proprietary of lands, from acts done by
the supposed grantee, in that capacity, as one of the proprie-
tors.* The same presumption has been advised in regard to
the reconyeyance of mortgages, conveyances from old to new
trustees; mesne assignments of leases; and any other species
of documentary evidence, and act in pais, which is necessary
for the support of a title in all other respects evidently just.?

1 Phil, & Am. on Evid. 475, 477; 1 Phil. Evid. 455, 457.

2 Tade v. Holford, Bull. N. P. 110.

2 Doe v. Sybourn, 7 T. R. 2; Doe v. Staples, 2 T. R 696. The subject
of the presumed surrender of terms is treated at large in Mathews on Pre-
sumpt. Evid ch. 13, p. 226259, and is ably expounded by Sir Edw. Sug-
den, in his Treatise on Vendors & Purchdsers, ch. xv. seé. 3, vol. 3, p. 24—
67, 10th ed.

4 Farrar v. Menill, T Greenl. 17. A by-law may, in like manner, be pre-
sumed. Bull. N. P. 211. 'The case of Corporations, 4 Co. 78 : Cowp. 110,

5 Emery v. Grocock, 6 Madd. 54 ; Cooke v. Soltan, 2 Sim. & Stu. 154 :
Wilson v. Allen, 1 Jac. & W. 611, 620; Roe v. Reade, 8 T R, 118, 12‘.3';
White ¢. Foljambe, 11 Ves. 350 ; Keene v, Deardon, 8 East, 248, 266 ;
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It is sufficient, that the party, who asks for the aid of this
presumption, has proved a title to the beneficial ownership,
and a long possession, not inconsistent therewith; and has
made it not unreasonable to believe that the deed of convey-
ance, or other act essential to the title, was duly executed.
Where these merits are wanting, the Jury are not advised to
malke the presumption.!

$ 47. The same principle is applied to matters belonging to
the personalty. Thus, where one town, after being set off
from another, had continued for fifty years to contribute annu-
ally to the expense of maintaining a bridge in the parent
town, this was held sufficient to justify the presumption of an
agreement to that eflfect.® And, in general, it may be said,
that long acquiescence in any adverse claim of right is good
ground, on which a Jury may presumne that the elaim had a
legal commencement; since it is contrary to general experi-
ence for one man long to continue to pay money to another,
or to perform any onerous duty, or to submit to any incon-

Tenny ». Jones, 3 M. & Scott, 472; Roav. Lowe, 1 H, Bl. 446,459 ; Van
Dyck ». Van Buren, 1 Caines, 84 ; Jackson v. Murray, 7 Johns. 5; 4 Kent,
Comm. 90, 91; Gray v. Gardiner, 3 Mass. 399 ; Knox ». Jenks, 7 Mass,
488 ; Soeietyy &e. v, Young, 2 N. Hamp. R. 310; Colman v». Anderson,
10 Mass. 105 ; Pejepscot Proprietors v. Ransom, 14 Mass. 145; Bergen v.
Bennet, 1 Caines, 1; Blossom v. Cannon, 14 Mass. 177, See cases cited in
Cowen & Hill's notes to 1 Phil. on Evid. p. 162, note 311. Battles ». Hol-
ley, 6 Greenl. 145 ; Lady Dartmouth ¢. Roberts, 16 East, 334, 339; Living-
ston @. Livingston, 4 Johns. Ch. 287. Whether deeds of conveyance can be
presumed, in cases-where the law has made provision for their registration,
has been doubted. The point was argued, but not decided, in Doe v. Hirst,
11 Price, 475. The better opinion seems to be, that though the Court will
not, in such case, presume the existence of a deed, as a mere inference of
law, yet the fact is open for the Jury to find, as in other cases. = See Rex v.
Long Buckby, 7 East, 45 ; Trials per Pais, 237; Finch, 400.

1 Doe v: Cooke, 6 Bing. 173, per Tindal, €. J.; Doe ». Reed, 5 B. & A.
232 ; Livett . Wilson, 3 Bing. 115 ; Schauber ». Jackson, 2 Wend. 14, 37;
Hepburn . Auld, 5 Cranch, 262.

2 Cambridge v. Lexington, 17 Pick. 222. See also Grote v. Grote, 10
Johns. 402; Schauber v. Jackson, 2 Wend. 36, 37.
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venient claim, unless in pursuance of some contract, or other
legal obligation.

$ 48. In fine, this class of presumptions embraces all the
conuexions and relations between the facts proved, and the
hypothesis stated and defended; whether they are mechanical
and physical, or of a purely moral nature. It is that which
prevails in the ordinary affairs of life; namely, the process of
ascertaining one fact, from the existence of another, without
the aid of any rule of law; and therefore it falls within the
exclusive province of the Jury, who are bound to find accord-
ing to the truth, even in'cases where the parties and the Court
would be precluded by an estoppel, if the matter were so
pleaded.  They are usually aided in their labors by the ad-
vice and instructions of the Judge, more or. less strongly
urged, at his discretion ; but the whole matter is free before
them, unembarrassed by any considerations of policy or con-
venience, and unlimited by any boundaries but those of truth;
to be decided by themselves, according to the convictions of
their own understanding.

PART IL

OF THE
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PART II..

OF THE RULES WHICH GOVERN THE PRODUCTION OF
TESTIMONY.

CHAPTER 1,

OF THE RELEVANCY OF EVIDENCE.

$ 49. In trials of fact, without the aid of a Jury, the ques-
tion of the admissibility of evidence, strictly speaking, can
seldom be raised ; since, whatever be the ground of objection,
the evidence objected to must, of necessity, be read or heard
by the Judge, in order to determine its character and value.
In such cases, the only question, in effect, is upon the suffi-
ciency and weight of the evidence. But in trials by Jury; it
is the provinee of the presiding Judge to determine all questions
on the admissibility of evidence to the Jury; as well as to in-
struct them in the rules of law, by which it is to be weighed.
Whether there be any evidence or not, is a question for the
Judge; whether it is sufficient evidence, is a question for the
Jury.! If the decision of the question of admissibility depends

! Per Buller, J. in Carpenters ». Hayward, Doug. 374. The notion that
thigsJury haye the right; in any case; to determine questions of law, was
strongly denied, and their province defined by Story, J., in the United States
v. Battiste, 2 Sumn. 243. < Before 1 proceed,” said he, * to the merits of
this case, I wish to say a few words upon a point, suggested by the argument
of the learned counsel for the prisoner, upon which I have had a decided
opinion during my whole professional life. Tt is, that in eriminal cases, and
especially in capital cases, the Jury are the judges of the law, as well as of

VOL. L 6
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on the decision of other questions of fact, such as the fact of
interest, for example, or of the execution of a deed, these pre-

the fact. My opinion is, that the Jury are no more judges of the law in a
capital or other eriminal ‘case, upon the plea of not guilty, than they are in
every civil case tried upon the general issue. In each of these cases, their
verdiet, when general, is necessarily compounded of law and of fact, and
includes both,  In each they must necessarily determine the law, as well as
the fict. In each, they have the physical power to disregard the Jaw, as laid
down to them by the Court. But T deny, that, in any case, civil or eriminal,
they have the moral right to decide the law aceording to their own notions or
pleasure.  On the contrary, I hold it the most sacred constitutional right of
every party accused of a crime, that the Jury should respond as to the facts,
and the Court asto the law. Itis the duty of the Court to instruct the Jury
as to the lawy and it is the duty of the Jury tofollow the law, as it is laid
down by the Court. This is the right of every citizen; and it is his only pro-
tection, If the Jury were at liberty to settle the law for themselves, the effect
waould be, not only that the law itself would be most uncertain, from the differ-
ent views which different Juries might take of it;. but in case of error, there
would be no remedy or redress by the injured party ; for the Court would not
have any right to review the law, as it had been settled by the Jury. Indeed,
it wonld bealmost impracticable to ascertain, what the law, as settled by the
Jury, actually was.~ On the contrary, if the Court should err, in laying down
the law to the Jury, there is an adequate remedy for the injured party, by a
motion for a new: trial, or a writ of error, as the nature of the jurisdiction of
the particular Court. may require. . Every person accused as a criminal has a
right to be tried aceording tothe law of the land, the fixed law of the land,
and not by the law as a Jury may understand it, or choose, from wantonness
or ignorance, or accidental mistake, to interpret it. If I thought that the Jury
were the proper judges of the law in criminal cases, I should hold it my duty
to abstain from the responsibility of stating the law to them upon any such trial.
But belieying, as I.do, that every citizen hasa right to be tried by the law,
and aceording to the law; that it is his privilege and truest shield against op-
pression and wrong ; I feel it my duty to state my views fully and openly on
the present oceasion.” The same opinion, as to the province of the Jury, was
strongly expressed by Lord C. J. Best, in Levi v. Mylne, 4 Bing. 195.

The same subject was more fully considered, in The Commonwealthsv.
Porter, 10 Mete. 263, which was an indictment for selling intoxicating liq}ors
without license. At the trial, the defendant’s counsel, being about to argue
the questions of law to the Jury, was stopped by the Judge, who ruled, and
so instructed the Jury, that it was their duty to receive the law from the
Court, and implicitly to follow its direction upon matters of Jaw. Exceptions
being taken to this ruling of the Judge, the point was elaborately argued in
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liminary questions of fact are, in the first instance, to be tried
by the Judge; though he may, at his discretion, take the

bank, and fully considered by the Court, whose judgment, delivered by Shaw,
C.J., concluded as follows : — ¢ On the whole subject, the views of the Court
may be summarily expressed in the following propositions : That in all crimi-
nal eases, it is competent for the Jury, i they see fit, to decide upon all ques-
tions of fact embraced in the issue, and to refer the law arising thereon to the
Court, in the form of @ special verdict. But it is optional with the Jury thus
to return a special verdict or not, and it is within their legitimate provinee and
power to returnt a general verdict, if they see fit. In thus rendering a general
verdict, the Jury must necessarily pass upon the whole isste, compounded of
the law and of the fact, and they may thus incidentally pass on questions of
law. In forming and returning such general verdiet, it is within the legitimate
authority and power of the Jury to decide definitively upon all questions of fact
fuvglved in the issue, according to their judgment, upon the force and effect of
the competent evidence laid before them; and if in the progress of the frial,
or in the summing up and charge to the Jury, the Court should express or in-
timate any opinion upon any such question of fact, it is within the legitimate
proyince of the Jury to revise, reconsider, and decide contrary to such opinion,
if, In their judgment, it is not correct, and warranted by the evidence. But it
is the duty of the Court to insiruct the Jury on all questions of law which
appear to arise in the cause, and also upon a1l questions pertinent to the issue,
upon which either purty may request the divection of the Court, npon mattérs
of law.  And it is the duty of the Jury to receive the law from the Court,
and to eonform their judgment and decision to such instruetions, as fir as they
understand  them, in applying the law to the facts to be found by them ;
and it is not within the legitimate province of the Jury to revise, reconsider, or
decide contrary to such opinion or direction of the Court in matterof law. To
this duty jurors are bound by a strong social and moral obligation, enforced by
the sanction of an oath, to the same extent and in the same manner, as they
are conscientiously bound to decide all questions of fact according to the evi-
dence. " Itis novalid objection to this view of the duties of jurors, that they
are not amenable to any legal prosecution for a wrong decision in any matter
of law; it may arise from an honest mistake of judgment, in their appre-
hension of the rules and pringiples of law, as laid down by the Court, especi-
allgin perplexed and complicated cases, er from a mistake of judgment in
applying them honestly to the facts proved. The same reason applies to the
decisions of Juries upon questions of fact, clearly within their legitimate
powers ; they are not punishable for deciding wrong. The law vests in them
the power to judge, and it will presume that they judge honestly, even thongh
there may be reason to apprehend that they judge erroneously; they eannot,
therefore, be held responsible for any such decision, unless upon evidenee
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opinion of the Jury upon them. But where the question is
mixed, consisting of law and fact, so intimately blended, as

which clearly establishes proof of corruption, or other wilful violation of duty.
Tt is within the legitimate power, and is the duty of the Court, to superintend
the course of the trial; to decide upon the admission and rejection of evidence ;
to decide upon the use of any books, papers, documents, cases or works of
supposed authority, which may be offered upon either side; to decide upon all
collateral and incidental proceedings ; and to confine parties and counsel to the
matters within the, issue. As the Jury have a legitimate power to return a
general verdiet, and in that case must pass upon the whole issue, this Court
are of opinion’ that the defendant has a right, by himself or his counsel, to
address the Jury; under the general superintendence of the Court, upon all the
material questios involved in the issue, and to this extent, and in this connex-
jon, to address the Jury upon such- questions of law as come within the issue
to be tried.” Such address to'the Jury, upon questions of law embraced in
the issue, by the defendant or his counsel, is warranted by the long practice of
the Courts in this Commonwealth in eriminal cases, in which it is within the
established authority of a Jury, if they see fit, to return a general verdict,
embracing the entire issue of law and faet.”? 10 Mete, 285-287. See, also,
the opinien of Lord Mansfield to the same effecty in Rex v. The Dean of St.
Asaph, 21 How. St. Tr. 1039, 1040 ; and-of Mr. Hargrave in his note, 276
to Co, Lit. 155, where the earlier authorities are cited.

Phe application of this doctrine o particular cases, though generallyuniform,
is not perfeetly so where the question is'a mixed one of law and fact. Thus,
the question of probable cause belongs to the Court ; but where it is a mixed
question of law anil faet infimately blended, it has been held right to leave
it to the Jury, with proper instructions as to the Jlaw. MecDonald v. Rooke,
2 Bing. N. C. 217. - And see Taylor ». Willans, 2 B. & Ad. 815; 6 Bing.
183 ; Post, Vol. 2, § 454. The Judge has a right to act upen all the uncon-
tradicted facts of the case; but where the eredibility of witnesses is in question,
or some material fact.is in doubt, or some inference is attempted to be drawn
from some fact not distinctly sworn to, the Judge ought to submit the question
to the Jury. Michell ». Williams, 11 M. & W. 216, 217, per Alderson, B.

In trespass de bonis asportalis, the bona fides of the defendant in taking the
goods, and the reasonableness of his belief that he was exeenting his duty,
and of his suspicion of the plaintiff, are questions for the Jury. Wedgzean
Berkeley, 6 Ad. & Bl 663 ; Hazeldine ». Grove, 3 Ad. & EL 997, N. 8%
Hughes v. Buckland, 15 M. & W. 346. In a question of pedigree, it is for
the Judge to decide whether the person, whose declarations are offered in evi-
dence, was a member of the family, or so related as to be entitled to be hearid
on such a question. Doe v. Davies, 11 Jur. 607.

The question, what are the usual covenants in a deed, is a question for the
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not to be easily susceptible of separate decision, it is submitted
to the Jury, who are first instructed by the Judge in the prin-
ciples and rules of law, by which they are to be governed in
finding a verdict; and these instructions they are bound to
follow.! If the genuineness of a deed is the fact in question,

Jury, and not a matter of construction, for the Court. Bennett v, ‘Womack,
3C. & P. 96,

In regard to reasonableness of time, care, skill, and the like, there scems 1o
have been some diversity in the application of the principle ; but it is conceded
that ‘ whether there has been, in any particular case, reasonable diligence
used, or whether unreasonable delay has oceurred, is a mixed question of law
and fact, to be decided by the Jury, acting under the direction of the Judge,
upon the particular circumstances of each case.” Mellish v. Rawdon, 9 Bing;
416, per Tindal, C. J. The Judge is to inform the Jury as to the degree of
diligence, or care, or skill which the law demands of the party, n.n(i whai
duty it devolves on him, and the Jury are to find whether that duty has been
done. Hunter ». Caldwell, 11 Jur. 770; Burton v. Griffiths, ll'M. & W.
817; Facey ». Hurdom, 3 B. & C. 213; Stewart u. Cauty, 8 M. & W,
160; Parker ». Palmer, 4 B. & Ald. 387; Pitt v. Shew, ib. 206 ; Mount v.
Tarkins, 8 Bing. 108; Phillips v. Irving, 7 M. & Gr. 325; Reece ©. Righy,
4 B. & Ald. 202. But where the duty in regard to time is esmh]ishc(‘in by
uniform usage, and the rule is well known; as in the case of notice of the dis-
honor of a bill or note, where the parties live in the same town; or, of the
duty of sending such notice by the neaxt post, packet, or ather ship ; or of the
reasonable hours or business hours of the day, within which a bill is to be
presented, or gouds to be delivered, or the like ; in such cases; the time of the
fact being proved, its reasonableness is settled by the rule, and is declared by
the Judge. Sece Story on Bills, § 231 - 234, 328, 349; Post, Vol. 2, § 178,
179, 186 - 188,

Whether by the word ‘““month,”” in a contract, is meant a calendar or a -
lunar month, is & question of law ; but whether parties, in the particular case,
intended to use it in the one sense or the other, is a question for the Jury,
upon the -evidence of circumstances in the case. Simpson v. Margitson, 12
Jur. 155: Lang ». Gale, 1 M. & S. 111 ; Hutchinson v. Bowker, 5 M. &
W. 535; Smith ». Wilson, 3 B, & Ad. 728 Jolly ». Young, 1 Esp. 186 ;

rer v. Hunter, 2 M. Gr. & Se. 324.

1 Stark. Evid. 510, 519-526 ; Hutchinson v. Bowker, 5 M. & W. 535 :
Williams »: Byrne; 2 N & P. 139 McDonald v. Rooke, 2 Bing. N. €.
217 ; James v. Phelps, 11 Ad. & El 483 ; 3 P. & D. 231, S. C.; Paaten
», Williams, 2 Ad. & EL 169, N. S.; Townsend ©. The State, 2 Blackf.
151 ; Montgomery v. Ohio, 11 Ohio R. 424. Questions of interpﬁelation. as
well as of construction of written instruments, are for the Court alone. Post,
§ 277, note (1).

H¥
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the preliminary proof of its execution, given before the Judge,
does npt relieve the party offering it, from the necessity of
proving it to the Jury.! The Judge only decides, whether

there is, primd facie, any reason for sending it at all to the
Jury.2

$ 50. The production of evidence to the Jury is governed
by certain principles, which may be treated under four general
heads or rules. . The first of these is, that the evidence must
correspond with the allegations, and be confined to the point
in issue.  The second is; that it is sufficient, if the substance
only of the issue be proved. The #hird is, that the burden of
proying a proposition, or issue, lies on the party holding the
affirmative. And the fourth is, that the best evidence, of which
the case, in its nature, is susceptible, must always be produced.
These we shall now consider in their order.

: e .
§51.  First. 'The pleadings at Common Law, are com-
posed of the written allegations of the parties; terminating in

a single proposition, distinetly affirmed on one side, and denied
on the other, called the éssue. - If it is a proposition of faet, it
is to be tried by the Jury, npon the evidence adduced. And it
is an established rule, which we state as the rigsy RULE; g0V~
erning in the production of evidence, that the evidence offered
must correspond-with the allegations, and be confined to the
point in issue.  This rule supposes the allegations to be mate-
rial and necessary. Surplusage, therefore, need not be proved;
-and the proof, if offered, is to be rejected. The term, surplus-
age, comprehends whatever may be stricken from the record,
without destroying the plaintifi’s right of action; as if, for
example, in suing the defendant for breach of warran—ty upon
the sale of goods, he should set forth, not only, that the goods
were not such as the defendant warranted them to be, but th

1 Ross v. Gould, 5 Greenl. 204.

2The subject of the functions of the Judge, as distingunished from those of
OF : ge, guishe: Se

the Jury, is fully and ably treated in an article in the Law Review, No. 3. for

May, 1845, p. 27-44. ! 4
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the defendant well knew that they were not! But it is not
every immaterial or unnecessary allegation that is surplusage ;
for if the party, in stating his title, should state it with unne-
cessary particularity, he must prove it as alleged. Thus, if; in
justifying the taking of cattle damage feasant, in which case it
is sufficient to allege, that they were doing damage in his free-
hold, he should state a seisin in fee, which is traversed, he
must prove the seisin in fee;? for if this were stricken from
the declaration, the plaintiff’s entire title would be destroyed.
And it appears, that, in determining the question, whether a
particular averment can be rejected, regard is to be had to the
nature of the averment itself, and its connexion with the
substance of the charge, or claim, rather than to its grammat-
ical collocation or structure.?

§ 52. This rule excludes all evidence of collateral facts, or
those, which are incapable of affording any reasonable pre-
sumption or inference, as to the principal fact or matter in
dispute; and the reason is, that such evidence tends to draw
away the minds of the Jurors from the poeint in issue, and to
excite prejudice, and mislead them ; and, moreover, the adverse
party, having bhad no notice of such a course of evidence, is
not prepared to rebut it.* Thus, where the question between
landlord and tenant was, whether the rent was payable quar-
terly, or half-yearly, evidence of the mode in which other
tenants of the same landlord paid their rent was held inadmis-
sible® And where, in covenant, the issue was, whether the

I Williamson ». Allison, 2 East, 446 ; Peppin v. Solomens, 5 T. R. 496
Bromfield ». Jones, 4 B. & C. 380.

2 Sir Franeis Leke’s case, Dyer, 365 ; 2 Saund. 206 a, note 22 ; Stephen
on Pleading, 261, 262; Bristow ». Wright, Doug. 665; Miles v. Sheward,

fast, 7,8, 9; 1 Smith’s Leading Cases; 328, note.

1 Stark. Evid, 386.

4 Post, § 448. But counsel may, on cross examination, inguire as to a
fact apparently irrelevant, if he’will undertake afterwards to show is rele-
vaney, by other evidence. Haigh v. Belcher, 7 C. & P. 339.

5 Carter v. Pryke, Peake's Cas. 95. :
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defendant, who was a tenant of the plaintiff; had committed
waste, evidence of bad husbandry, not amounting to waste,
was rejected.! So, where the issue was, whether the tenant
had permitted the premises to be out of repair, evidence of
voluntary waste was held irrelevant2 This rule was adhered
to; even in the cross-examination of witnesses; the party not
being permitted, as will be shown hereafter,® to ask the wit-
ness a question in regard to a matter not relevant to the issue,
for the purpose of afterwards contradicting him.*

§ 53. In some cases, however, evidence has been received
of facts which happened before or after the principal transac-
tion, and which had no direct or apparent connexion with it;
and therefore their admission might seem, at first view, to
constifute an exception to this rule. But those will be found
to have been cases, in which the /Anowledge or intent of the
party was a material fact, on which the evidence, apparently
collateral, and foreign to the main subject, had a direct bear-
ing, and was therefore admitted. Thus, when the guestion
was, whether the defendant, being the acceptor of a bill of
exchange, either knew that the name of the payee was ficti-
tions, or else had given a general authority to the drawer,
to draw bills on him payable to fictitions persons, evidence
was-admitted to show, that he had accepted other bills, drawn
in like manner, before it was possible to have transmitted them
from the place, at which they bore date.® So, in an indict-

1 Harris ‘wv. Mantle, 3 T. R. 397. See also Baleetti ». Serani, Peake’s

Cas. 142 ; Furneaux ». Hutehing, Cowp. 807; Doe v. Sisson, 12 East, 61; [

Holeombe ». Hewson, 2 Campb. 391; Viney v. Barss, 1 Esp. 292; Clothier
v. Chapman, 14 East, 331, note.

2 Fdge v. Pemberton, 12 M. & W. 187.

3 See post, § 448, 449, 450,

4 Crowley ». Page, 7 Car. & P. 789; Harris v. Tippet, 2 Camph, G.
Rex ». Watson, 2 Stark. R. 116; Commonwealth . Buzzell, 16 Pick. 157,
158; Ware v. Ware, 8 Greenl. 42. A further reason may be, that the
evidence, not being to a material point, cannot be the subject of an indict-
ment for perjury. Odiorne v, Winkley, 2 Gall. 51, 53.

5 Gibson v. Hiinter, 2 H. Bl. 288 ; Minet v. Gibson, 3 T. R. 481; 1 H.
Bl. 569,
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ment for knowingly uttering a forged document, or a counter-
feit bank note, proof of the possession, or of the prior or sub-
sequent utterance of other false documents or notes, though of
a different description, is admitted, as material to the question
of guilty knowledge or intent. So, in actions for defamation,
evidence of other langnage spoken or written by the defendant
at other times, is admissible under the general issue, in proof
of the spirit and intention of the party, in uttering the words
or publishing the libel' charged; and this, whether the lan-
guage thus proved be in itself actionable or not.? Cases of
this sort; therefore, instead of being exceptions to the rule, fall
strietly within it.

$ 53 a. In proof of the ownership of lands, by acts of pos-
session, the same latitude is allowed. It is impossible, as has
been observed, to confine the evidence to the precise spot on
which a supposed trespass was committed; evidence may be
given of acts done on other parts, provided there is such a
common character of locality between those parts and the spot
in question, as would raise a reasonable inference in the minds
of the Jury that the place in dispute belonged to the party, if
the other parts did. The evidence of such acts is admissible
proprio wvigore, as tending to prove that he who did them is
the owner of the soil ; though if they were done in the absence
of all persons interested to dispute them, they are of less

_weight.?

1 Rex v. Wylie, 1 New Rep. 92, 94. / See other examples, in McKenney
¢. Dingley, 4 Greenl. 172; Bridge », Eggleston, 14 Mass. 245; Rex v.
Ball, 1 Campb. 324; Rex v. Roberts, 1 Campb. 399; Rex v. Houghton,
Russ. & Ry. 130; Rex v. Smith, 4 C. & P. 411; Rickman’s case, 2 Fast,
P. C. 1035; Robinson’s ease, ib. 1110, 1112; Rex v. Northampton, 2 M.

5. 262 : Commonwealth v, Turner, 3 Mete, R. 19.
5“earsuu p. Le Maitre, 5 M. & Gr. 700, 6 Scott, N. R. 607, S. C.;
Rustell ». -Maequister; 1 Campb. 49; n.; Saunders v. Mills, 6 Bing. 213;
Warwick v. Foulkes, 12 M. & W. 507; Long v. Barrett, 7 Ir, Law R.
439; 8 Ir. Law R. 331, 8. C. on error.

3 Jones v. Williams, 2 M. & W. 326, per Parke, B. And see Doe
v. Kemp, 7 Bing. 332; 2 Bing. N. C. 102,
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$54. To this rule may be referred the admissibility of
evidence of the general character of the parties. In civil
cases, such evidence is not admitted, unless the nature of the
action involves the general character of the party, or goes
directly to affect it.! * Thus, evidence impeaching the previous
general character of the wife or daughter in regard to chastity,
is admissible, in an action by the husband or father for se-
duction; and this, again, may be rebutted by counter proof.?
But such evidence, referring to a time subsequent to the act
complained of is rejected.® And generally in actions of tort,
wherever the defendant is charged with fraud from mere cir-
cumstances, evidence of his general good character is admis-
sible to repel it.* So also, in criminal prosecutions, the charge
of a rape, or of an assault with intent to commit a rape, is
considered as involving not only the general character of the
proseentrix for chastity, but the particular fact of her previous
criminal connexion with the prisoner; though not with other
persons.® And in all cases, where evidence is admitted touch-

L A’y Gen. v.Bowman,2 B. & P. 532, expressly adopted in Fowler v.
ZBtna Fire Tns. Co. 6 Cowen, 673, 675; Anderson v. Long, 10 S. & R. 55;
Humphrey v. Humphrey, 7 Conn. 116 ; Nash v. Gilkeson, 5 S. & R. 352;
Jeffries ». Harris, 3 Hawks, 105.

2 Bate'w. Hill; 1 C. & P. 100; Verry v. Watkins, 7C. & P. 308; Car-
penter v. Wahl, 11 Ad. & EL 803; 3 P. & D. 457, S. C.; Elsam ».

Faucett, 2 Esp. 562; Dodd ». Nosris, 3 Campb. 519. Sce contra, M‘Rea .

v. Lilly, 1 Tredell, R. 118.

3 Elsam v. Faucett, 2 Esp. 562 ; Coote v. Berty, 12 Mod, 232. The rule
is the same in an action by a woman, for a breach of a promise of marriage.
See Johnson . Canlkins, 1 Johus. €a. 116; Boynton v. Kellogz, 3 Mass.
189 ; Foulkes v. Sellway, 3 Esp. 236 ; Bamfield v. Massey, 1 Campb. 460 ;
Dodd ». Norris, 3 Campb. 519.

4 Ruan ». Perry, 3 Caines, 120, reviewed and approved in 6 Cowen, 675.
See also Walker v, Stephenson, 3 Esp, 284.

5Rex v.Clarke, 2 Stark. 241 ; 1 Phil. & Awm. on Evid. 490 ; LO\!.
Mitchell, ‘6 Shepl. 372 ; Commonwealth ». Murphy, 14 Mass. 387; 2
Stark Evid. (by Metealf,) 369, note (1) ; Rex ». Martin, 6 C. & P. 562
Rex v. Hodgson, Russ. & Ry. 211. But in an action on the case for seduc-
tion, evidence of particular acts of unchastity with other persons is admissible.
Verry ». Watkins, 7 C. & P. 308.
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ing the general character of the party, it ought manifestly to
bear reference to the nature of the charge against him.!

§ 55. It is not every allegation of fraud, that may be said
to put the character in issue; for if it were so, the defendant’s
character would be put in issue in the ordinary form of declar-
ing in assumpsit. This expression is technical, and confined
to certain actions, from the nature of which, as in the preced-
ing instances, the character of the parties, or some of them, is
of particular importance. This kind of evidence is therefore
rejected, wherever the general character is involved by the
plea only, and not by the natureyof the action? Nor is it
received in actions of assault and battery,® nor in assumpsit;*
nor in trespass on the case for malicious prosecution;3 nor in
an information for a penalty for violation of the civil police or
revenue laws;¢ nor in ejectment, bronght in order to set aside
a will, for fraud committed by the defendant.” Whether evi-
dence, impeaching the plaintifi’s previous general character, is
admissible in an action of slander, as affecting the question of
damages, is a point, which has been much controverted; but
the weight of authority is in favor of admitting such evidence.®

! Dounglass v. Tousey, 2 Wend. 352.

2 Anderson v. Long, 10 S. &. R. 55; Potter ». Webb & al. 6 Greenl
14} Gregory ». Thomas, 2 Bibb, 286,

3 Givens v, Bradley, 3 Bibb, 192.

4 Nash v. Gilkeson, 5 S. & R. 352.

5 Gregory v. Thomas, 2 Bibb, 286.

6 Attorney Gen. v. Bowman, 2 B. & P. 532, note.

7 Goodright v. Hicks, Bull. N, P. 206.

8 2 Starkie on Slander, 88, 89 - 95, note; Root ». King, 7 Cowen, 613;
Bailey v. Hyde, 3 Conn. 463 ; Bennett v. Hyde, 6 Conn. 24 ; Douglass v.
Tousey, 2 Wend. 352; Inman v. Foster, 8 Wend. 602; Larned v. Buffing-
toms, 3 Mass. 552 ; Woleott v. Hall, 6 Mass. 514 ; Ross v. Lapham, 14

. 275; Bodwell v. Swan, 3 Pick: 378; Buford v. McLuny, 1 Nott &
McCord, 268 ;. Sawyer v. Eifert, 2 Nott & MeCord, 511 ; King v. Waring
& ux. 5 Esp. 14 ; Rodriguez v. Tadmire, 2 Esp. 721 ;» v. Moore,
1 M. & S. 284 ; Farl of Leicester v. Walter, 2 Campb. 251 ; Williams ».
Callender, Holt’s Cas. 307; 2 Stark. Evid. 216. In Foot ». Tracy, 1
Johns 45, the Supreme Court of New York was equally divided upon this
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But it seems that the character of the party, in regard to any
particular trait, is not in issue, unless it be the trait, which is
involved in the matter charged against him; and of this it is
only evidence of general reputation, which is to be admitted,
and not positive evidence of general bad conduct.!

question ; Kent and Thomson, Js., being in favor of admitting the evidence,
and Livingston and Tompkins, Js., against it. In England, according to
the later authorities, evidence of the general bad character of the plaintiff
seems to be regarded as irrelevant, and therefore inadmissible. Phil. &
Am. on Evid. 488, 489; Cornwall v. Richardson, Ry. & Mood. 305;
Joues v. Stevens, 11 Price, 235. In this last case, it is observable, that
though the reasoning of the learned Judges, and especially of Wood, B.,
goes against the admission of the evidence, even though it be of the most
general nature, in any case, yet the record before the Court contained a plea
of justification aspersing the professional character of 'the plaintiff in gen-
eral averments, without stating any particular aets of bad conduety and
the point was, whether; in support of this plea, as well as in contradiction
of the declaration, the defendant shonld give evidence, that the plaintiff
was of general bad character and repute in his practice and business of an
attorney.. The Court strongly condemned the pleading, as reprehensible,
and said, that it ought to have been demurred to, as due to the Court,
and to the Judge, who tried the cause. See J'Anson v. Stuart, 1 T.
R, 747; 2 Smith’s Leading Cases, 37. See also Rhodes v. Bunch, 3
McCord, 66.

L Swift's Evid. 140 ; Ross ». Lapham, 14 Mass. 275 ; Douglass »,
Tousey, 2 Wend. 352; Andrews ». Vanduzer, 11 Johns. 38; Roof v.
King, 7 Cowen, 613 ; Newsam v, Carr, 2 Stark. R. 69 ; Sawyer v. Eifert,
2 Nott & McCord, 511.

CHAP. ".] THE SUBSTANCE OF THE ISSUE.

CHAPTER I1I.
OF THE SUBSTANCE OF THE ISSUE.

§ 56. A secoNp mrure, which governs in the production of
evidence, is, that it is sufficient, if the substance of the issue be
proved. In the application of this rule, a distinction is made
between allegations of matter of substance, and allegations of
matter of essential description. The former may be substan-
tially proved ; but the latter must be proved with a degree of
strictness, extending in some casés, even to literal precision.
No allegation, deseriptive of the identity of that, which is
legally essential to the elaim or charge, can ever be rejected.!
Thus, if, in an action for malicious prosecution, the plaintiff
alleges, that he was acquitted of the charge on a certain day;
here the substance of the allegation is the acquittal, and it is
sufficient, if this fact be proved on any day, the time not being
material. But if the allegation be, that the defendant drew a
bill of exchange of a certain date and tenor, here every allega-
tion, even to the precise day of the date, is descriptive of the
bill, and essential to its identity, and must be literally proved.2
So also, as we have already seen, in justifying the taking of
cattle damage feasant, because it was upon the close of the
defendant, the allegation of a general freehold title is sufficient;;
but if the party states, that he was seised of the close in fee,
and it be traversed, the precise estate, which he has set forth,
becomes an essentially descriptive allegation, and must be
proved as alleged. 1In this case the essential and non-essential

11 Stark. Evid. 373 ; Purcell v. Macnamara, 9 Fast, 160 ; Stoddard ».
Palmer, 3 B. & C. 4; Tumer ». Eyles, 3 B. & P. 456 ; Ferguson v.Har-
woaod, 7 Cranch, 408, 413,

23 B. & C. 4, 5; Glassford on Evid. 309.

d
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23 B. & C. 4, 5; Glassford on Evid. 309.
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parts of the statement are so connected, as to be incapable of
separation, and therefore both are alike material.!

57.- Whether an allegation is or is not so essentially de-
scriptive, is a point to be determined by the Judge in the case
before him ; and it depends so'much on the particular circum-
stances, that it is difficult to lay down any precise rules, by
which it can in all cases be determined. It may depend, in
the first place, on the nature of the averment itself, and the
subject, to which it is applied. 'But secondly, some averments
the law pronounces formal, which, otherwise, would, on gen-
eral principles, be descriptive. And thirdly, the question,
whether others are descriptive or not, will often depend on the
technical manner in ‘which they are framed.

§ 58, In the first place, it may be observed, that any alle-
gation, which narrows and limits that, which is essential, is
necessarily descriptive. 'Thus, in contracts, libels in writing,
and written instruments in general, every part operates by
way of deseription-of the whole. Tn these cases, therefore, alle-
gations of names, sums, magnitudes, dates, durations, terms,
and the like, being essential to the identity of the writing set
forth, must, in general, be precisely proved.? Nor is it mate-
rial whether the action be founded in contract or in tort; for
in either case, if a contract be set forth, every allegation is
deseriptive. Thus, in an action on the case for deceit in the
sale of lambs by two defendants, jointly, proof of sale and
warranty by one only; as his separate property, was held to

1 Stephen on Pleading, 419, 261, 262 ; Tumer v. Eyles, 3 B. & P. 456;
2 Saund. 206 @, n. 22; Sir Francis Leke’s case, Dyer, 364, b. Perhaps
the distinction taken by Lord Ellenborough, in Purcell ». Macnamara; and
recognised in Stoddart v. Palmer, 3 B. & C. 4, will, on closer examination,
result merely in this, that matters of description are matters of substanee,
when they go to the identity of anything material to- the action. Thus the
rulo. will stand, as originally stated, that the substance, and this alone, must
be proved.

2 Bristow v, Wright, Doug. 665, 667 ; Churchill v, Wilkins, 1 T R. 447 ;
1 Stark. Evid. 386, 388.
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be a fatal variance.! So also, if the contract deseribed be ab-
solute, but the contract proved be conditional, or in the alter-
native, it is fatal? The consideration is equally descriptive
and material, and must be strictly proved as alleged® Pre-
scriptions also, being founded in grants presumed to be lost
from lapse of time, must be strictly proved as laid; for every
allegation, as it is supposed to set forth that which was orig-
inally contained in a deed, is of course descriptive of the
instrument, and essential to the identity of the grant! An
allegation of the character in which the plaintiff sues, or of his
title to damages, though sometimes superfluous, is generally
descriptive in its nature, and requires proof.®

§ 59. Secondly, as to those averments which ke law pro-
nounces formal, though, on general principles, they seem to
be descriptiverand essential ; these are rather to be regarded
as exceptions to' the rule already stated, and are allowed for
the sake of convenience. Therefore, though it is the nature of
a traverse, to deny the allegation in the manner and form in
which it is made, and, consequently, to put the party to prove

1 Weall v. King et al., 12 East, 452.

2 Penny v. Porter, 2 Bast, 2; Lopes ». De Tastet, 1 B. & B. 538; Hig-
gins v. Dixon, 10 Jur. 376 ; Hilt ». Campbell, 6 Greenl. 109 Stone ».
Knowlton, 3 Wend. 374. See also Saxton v. Johnson, 10 Johns. 581:
Snell y. Moses, 1 Johns. 96; Crawford o. Morrell, 8 Johps, 153 ; Baylies v,
Fettyplace, 7 Mass. 325; Robbins v. Otis, 1 Pick. 368; Harris v. Rayner,
8 Pick. 541 ; White ». Wilson, 2 Bos, and Pul. 116; Whitaker ». Smith,
4 Pick. 83: TLower v. Winters, 7 Cowen, 263; Alexander v. Hartis,
4 Cranch, 209. See other cases in Cowen & Hill's notes, 401, 402, to 1
Phil. Evid. 208, 217.

3 Sallow ». Beaumont, 2 B. & Ald. 765 ; Robertson v. Lynch, 18 Johns.
451. :

4 Morewood v. Wood, 4 T, R. 157; Rogers v, Allen, 1 Campb. 309,
314, 315;note (a). But proof of a more ample right than is alleged will be
regarded as mere redundancy. Johnson v. Thoroughgood, Hob. 64; Bush-
wood v. Pond, Cro. El. 722 ; Bailiffs of Tewksbury v. Bricknell, 1 Taunt.
142; Burges ». Steer, 1 Show. 347 ; 4 Mod. 89, S. C. :

5 1 Stark. Evid. 390; Moises v. Thornton, 8 T. R. 303, 308 ; Berryman
v. Wise, 4 T. R. 366,
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it to be true in the manner and form, as well as in general
effect ;1 yet, where the issue goes to the point of the action,
these words, modo et formd, are but words of form.? Thus,
in troveg, for example, the allegation, that the plaintiff lost the
goods, and that the defendant found them, is regarded as
purely formal, requiring no proof; for the gist of the action is
the conversion. So, in indictments for homicide, though the
death is alleged to have been caused by a particular instru-
ment, this averment is but formal; and it is sufficient, if the
manner of death agree in substance with that which is charged,
though the instrument be different; as,if a wound alleged to
have been given with a sword, be proved to have been in-
flicted with an axe.? But, where the traverse is of a collateral
point in pleading, there the words, modo et formdi, go to the
substance of the issne, and are descriptive, and strict proof is
required ; as, if a feoffment is alleged by deed, which is tra-
versed modo et forma, evidence of a feoffment without deed
will not suffice.* Yet, if in issues upon a collateral point,
where the affirmative is-on the defendant, partial and defective
proof, on his part, should show thatthe plaintiff had no cause
of action, as clearly as strict and full proof would do, it is
sufficient.

§ 60. Thirdly, as to those averments, whose character, as
being descriptive or not, depends on the manner in which they
are staied. Every allegation, essential to the issue; must, as
we have seen, be proved, in whatever form it be stated; and
things immaterial in their nature to the question at issue may
be omitted in the proof, though alleged with the utmost ex-
plicitness and formality. There is, however, a middle class of

1 Stephen on Plead. 213.

2 Trials per Pais, 308, 9th Ed. ; Co. Lit. 281, b,

3 2 Russell on Crimes, 711 ; 1 East, P. C. 341.

4 Bull. N. P. 301; Co. Lit. 281, b. Whether virtute cujus, in a sheriff's
plea in justification, is traversable, and in what cases, is discussed in Lucas
v. Nockells, 7 Bligh, N. S. 140.

5 Ibid. ; 2 Stark. Ev, 394.
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circumstances, not essential in their nature, which may be-
come so by being inseparably connected with the essential
allegations. These must be proved as laid, unless they are
stated under a wvidelicet ; the office of which is to mark, that
the party does not undertake to prove the precise circum-
stances alleged ; and in such cases he is ordinarily not holden
to prove them.! Thus in a declaration upon a bill of ex-
change, the date is in its nature essential to the identity of
the bill, and must be precisely proved, though the form of
allegation were, ““of a certain date, to wit,”” such a date. On
the other hand, in the case before cited, of an action for mali-
ciously prosecuting the plaintiff for a crime, whereof he was
acquitted on a certain day; the time of aecquittal is not essen-
tial to the charge, and need not be proved, though it be
directly and expressly alleged.2 But where, in an action for
breach of warranty upon the sale of personal chattels, the
plaintiff set forth the price paid for the goods, without a vide-
licet, he was held bound to prove the exaet sum alleged, it
being rendered material by the form of allegation;? though,
had the averment been, that the sale was fora valuable con-
sideration, Zo wify for so much, it would have been otherwise.
A videlicet will mot avoid a variance, or dispense with exact
proof; in an’ allegation of material matter; nor will the omis-
sion of it always create the necessity of proving, precisely as
stated, matter, which would not otherwise require exact proof.
But, a party may, in certain cases, impose upon himself the
necessity of proving precisely what is stated, if not stated
under a videlicet %

1 Stephen on Pleading, 309; 1 Chitty on Pl. 261, 262, 348, (6th Ed );
Stukeley v. Butler, Hob. 168, 172 ; 2 Saund. 291, note (1); Gleason v.
MecVickar, 7 Cowen, 42. s

2 Ante, § 56; Purcell v. Macnamara, 9 East, 160; Gwinnett v. Phillips,
3T. R. 643; Vail ». Lewis, 4 Johns. 450.

3 Durston ». Tuthan, cited in 3 T. R. 67; Symmons v. Knox, 3 T. R.
65; Armfield v. Bates, 3 M. & S. 173; Sir Francis Leke’s case, Dyer,
364, b ; Stephen on Plead. 419, 4203 1 Chitty on Pl. 348, (6th Ed.)

4 Crispin v. Williamson, 8 Taunt. 107, 112; Attorney Gen. v. Jeffreys,
M‘CL R. 277; 2 B. & C. 3, 4; 1 Chitty on Pl 348, a, ; Grimwood v. Bar-
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§$61. But, in general, the allegations of fime; place, quan-
tity, quality, and value, when not descriptive of the identity of
the subject of the action, will be found immaterial, and need
not be proved strictly as alleged. Thus, in trespass to the
person, the material fact is the assault and battery; the time
and place not being material, unless made so by the nature of
the justification, and the manner of pleading. And, in an
action on a policy of insurance, the material allegation is the
loss ; but whether total or partial is not material; and if the
former be alleged, proof of the latter is sufficient. So in as-
sumpsit, an allegation, that a bill of exchange was made on
a certain day, is not deseriptive, and therefore strict proof,
according to the precise day laid, is not necessary; though, if

reit, 6 T, R. 460, 463 ; Bristow v, Wright, Doug. 667, 668, These terms
* immaterial,”” and *‘impertinent,” though formerly applied to two classes
of averments, are now treated as synonymous; 3 D. & R. 209; the more
accurate distinction being between these, and unnecessary allegations.  Imma-
terial,lor impertinent averments are those, which need neither be alleged,
nor proved; if alleged. TUnnecessary averments consist of maiters, which
need not be alleged; but, being alleged, must be proved. Thus, in an
action of assumpsit upon a warranty on the sale of goods, an allegation of
deceit on the part of the seller is impertinent, and need got be proved.
Williamson w». Allison, 2 East, 446 ; Panton v, Holland, 17 Johns. 92
Twiss v, Baldwin, 9 Conn. 292. So, where the action was for an injury te
the plaintifi's reversionary interest in land, and it was alleged; that the
close at the time of the injury was, and ¢ continually from thence hitherto
hath been, and still is,” in the possession of one J. V., this latter part of
the averment was held superfluous, and not necessary Jo be proved. Vowles
v. Miller, 3 Taunt.-137. But if, in an action by a lessor against his tenant,
for negligently keeping his fire, a demise for seven years be alleged, and the
proof be ‘of a lease at will only, it will be a fatal variance; for though it
would have sufficed, to have alleged the tenancy generally, yet having un-
necessarily qualified if, by stating the precise term, it must be proved as
laid. Cudlip ». Rundle, Carth. 202.  So, in debt against an officer for ex-
torting illegal fees on a fieri facias, though it is sufficient to allege the
issning of the writ of fieri factas, yet if the plaintiff also unnecessarily
allege the judgment, on which it was founded, he must prove it, having
made it deseriptive of the principal thing, Savage v. Smith, 2 W. Bl
1101 ; Bristow v. Wright, Doug. 668 ; Gould’s Plead. 160-165; Draper v,
Garratt, 2 B, & C. 2.
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it were stated. that the bill dore date on that day, it would be
otherwise.! Thus, also, proof of cutting the precise number
of trees alleged to have been cut, in trespass; or, of the exact
amount of rent alleged to be in arrear, in replevin; or the
precise value of the goods taken, in trespass, or trover, is not
necessary.? Neither is matter of aggravation, namely, that
which only tends to increase the damages, and does not con-
cern the right of action itself, of the substance of the issue.
But if the matter, alleged by way of aggravation, is essential

to the support of the charge or claim, it must be proved as
laid.

$ 62. But in local actions, the allegation of place is material,
and must strictly be proved, if put in issue. In real actions,
also, the statement of quality, as arable or pasture lands, is
generally descriptive, if not. controlled by some other and
more specific designation. And in these agctions, as well as in
those for injuries to real property, the abuttals of the close in
question must be proved as laid; for if one may be rejected,

all may be equally disregarded, and the identity of the subject
be lost.3 :

$ 63. It ‘being necessary to prove the substance of the
issue, it follows, that any departure from the substance, in
the evidence adduced, must be fatal; constituting what is
termed in the law a variance. 'This may be defined to be a
disagreement between the allegation and the proof, in some
matter, which, in point of law, is essential to the charge or
claim# It is the legal, and not the natural identity, whiech is
regarded; consisting of those particulars only, which are in

1 Gardiner v. Croadales, 2 Burr. 904 ; Coxon ». Liyon, 307, n.

2 Harrison v. Barnby, 5 T. R. 248; Co. Tit. 282, a; Stephen on Plead-
ing, 318 Hutchins o. Adams, 3 Greenl. 174

3 Mersey & Irwell Nav. Co. v. Douglas, 2 East, 497, 502; Bull. N. P,
89; Vowles v. Miller, 3 Taunt, 139, per Lawrence, J. ; Regina . Cranage,
1 Salk. 385.

4 Stephen on Pl. 107, 108.
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their nature essential to the action, or to the justification, or
have become so by being inseparably connected, by the mode
of statement, with that which is essential; of which an ex-
ample has already been given,! in the allegation of an estate
in fee, when a.general averment of freehold would suffice.
It is necessary, therefore, in these cases, first to ascertain,
what are the essential elements of the legal proposition in
controversy, taking care to include all, which is indispensable
to show the right of the plaintiff, or party affirming. The
rule is, that whatever cannot be stricken out without getting
rid of a part essential to the cause of action, must be retained,
and of course must be proved, even though it be described
with unnecessary particularity.? 'The defendant is entitled to
the benefit of this rule, to protect himself by the verdict and
judgment, if the same rights should come again in controversy.
The rule, as before remarked, does not generally apply to
allegations of number, magnitude, quantity, value, time, sums
of money, and the like, provided the proof in regard to these
is sufficient to constitute the offence charged, or to substantiate
the claim set up; except in those cases, where they operate
by way of limitation, or description of other matters, in them-
selves essential to the offence or claim.?

§ 64. A few examples will suffice to illustrate this subjeet.
Thus, in tort, for removing earth from the defendant’s land,

1 Ante, § 51-56.

2 Bristow v. Wright, Doug. 668; Peppin v. Solomons, 5 T. R. 496
Williamson . Allison; 2 East, 446, 452.

3 Ante, § 61 ; Rickets v. Salwey, 2 B. & Ald. 363; May v. Brown, 3 B.
& C. 113, 122. Tt has been said, that allegations, which are merely
matters of inducement, do not require such strict proof; as those which are
precisely put in issue between the parties. Smith ». Taylor, 1 New Rep.
210, per Chambre, J. But this distinction, as Mr, Starkie justly observes,
between that which is the gist of the action, and that which is inducement,
is not always clear in principle. 1 Stark. Evid. 391, note (b); 3 Stark.
Evid. 1551, note (x), Metealf’s Ed. Certainly, that which may be traversed,
must be proved, if it is not admitted; and some facts, even though stated
in ‘the form of inducement, may be traversed, because they are material ;
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whereby the foundation of the plaintifi’s house was injured,
the allegation of bad intent in the defendaunt is not necessary
to be proved, for the cause of action is perfect, independent
of the intention.! So, in trespass, for driving against the
plaintiff’s cart, the allegation, that he was in the cart, need
not be proved.? But, if the allegation contains matter of
description, and is not proved as laid, it is a variance, and is
fatal. Thus, in an action for malicious prosecution of the
plaintiff, upon a charge of felony, before Baron Waterpark of
Waterfork, proof of such a prosecution before Baron Water-
park of Waterpark was held to be fatally variant from the
declaration.® So, in an action of tort founded on a contract,
every particular of the contract is descriptive, and a variance
in the proof is fatal. As;in an action on the case for deceit
in a contract of sale, made by the two defendants, proof of a
sale by one of them only; as his separate property, was held
insufficient; for the joint contract of sale was the foundation
of the joint warranty laid in the declaration, and essential to
its legal existence and validity.*

§65. In criminal prosecutions, it has been thought that
greater strictness of proof was required than in civil cases,
and that the defendant might be allowed to take advantage

as, for example, in action for' slander, upon a charge for perjury, where the
plaintiff alleged, by way of inducement, that he was sworn before the Lord
Mayor. Stephen on Plead. 258. The question, whether an allegation must
be proved, or not, turns upon its materiality to the case; and nof upen the
form, in which it is stated, or its place fin the declaration. In general, every
allegation in an inducement, which is material, and not impertinent and
foreign to the eause, and which eonsequently cannot be rejected as surplusage,
must be proved as alleged. 1 Chitty on P1. 262, 320. It is true, that those
matters, which need not be alleged with particularity, need not be proved
with particularity, but still, all allegations, if material, must be proved
substantinlly as alleged.

1 Panton ». Holland, 17 Johns. 92 ; Twiss v. Baldwit, 9 Conn. 201.

2 Howard v. Peete, Chitty, R. 315. .

3 Walters v. Mace, 2 B. & Ald. 756.

4 Weall ». King et al. 12 Fast, 452; Lopes v. De Tastet, 1 B. & B. 538.
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of nicer exceptions.! But whatever indulgence the humanity
and tenderness of Judges may have allowed in practice, in
favor of life or liberty, the better opinion seems to be, that the
rules of evidence are in both cases the same? If the aver-
ment is divisible;. and -enough is proved to constitute the
offence charged, it is no variance, though the remaining alle-
gations are not proved.  Thus, an indictment for embezzling
two bank notes, of equal value, is supported by proof of the
embezzlement of one only.2 And in an indictment for ob-
taining money upon several false pretences, it is sufficient to
prove any material portion of them.* ~But where a person or
thing, necessary to be mentioned in an indictment, is described
with unnecessary particularity, all the eircumstances of the
deseription must be proved ; for they are all made essential to
the identity. 'Thus, in an indictment for stealing a bluck
horse, the animal is necessarily mentioned, but the color need
not be stated; yet, if it is stated, it is-made descriptive of the
particular animal stolen, and a variance in the proof of the
coloris fatal.® So, in an indictment for stealing a bank note,
though it would be sufficient to deseribe it generally as a bank
note of such a denomination or value, yet, if the name of the
officer who signed it be also stated, it must be strictly proved.s
So, also, in an indictment for murder, malicious shooting, or
other offence to the person, or for an offence against the habi-
tation, or goods, the name of the pergon, who was the subject
of the crime, and of the owner of the house or goods, are

1 Beech’s case, 1 Leach’s Cas. 158; United States v. Porter, 3 Day, 283,
286,

2 Roscoe’s Crim. Evid. 73 ; 1 Deacon’s Dig. Crim. Law, 459, 460; 2 P.
C. 785, 1021 ; 1 Phil. Evid. 506 ; Rex ». Watson, 2 Stark. R. 116, 155, per
Abbott, J. ; Lord Melville’s case, 29 Howell's State Tr. 763 : 2 Russell on
Crimes, 588 ; United States v. Britton, 2 Mason, 464, 468,

3 Carson’s case, Rus, & Ry. 303 ; Furneaux’s case, ih. 335; Tyers’s case,
ib. 402. »

4 Hill’s case, Rus. & Ry. 190.

5 1 Stark. Evid. 374.

6 Craven’s case, Rus. & Ry. 14.
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material to be proved as alleged.! But where the time, place,
person, or other circumstances are not descriptive of the fact,
or degree of the crime, nor material to the jurisdiction, a
discrepancy between the allegation and the proof is not a
variance. Such, are statements of the house or field, where
a robbery was committed, the time of the day, the day of
the term in which a false answer in chancery was filed,
and the like:® In an indictment for murder, the substance of
the charge is; that the prisoner feloniously killed the deceased
by means of shooting, poisoning, cutting, blows, or bruises, or
the like; it is, therefore, sufficient, if the proof agree with the
allegation in its substance and general character; without
precise conformity in every particular. In other words, an
indictment deseribing a thing by its generic term, is supported
by proof of a species which is clearly comprehended within
such descriptions Thus, -if the charge be of poisoning by a
certain drug, and the proof be of poisoning by another drug;
or the charge be of felonious assault with a staff, and the
proof be of such assault with a stone; or the charge be of a
wound with a sword, and the proof be of a wound with an
axe; yet, the charge is substantially proved, and there is no
variance® But, where the matter, whether. introductory or

1 Clark’s case, Rus. & R_v: 358 ; White's case, 1 Leach’s Cas. 286 ;
Jenks's case, 2 Bast, P. C. 514 ; Durore’s case, 1 Leach’s Cas. 390. Buta
mistake m spelling of the name is no varianee, if it be idem sonans with
the name proved. Williams ». Ogle, 2 Stra. 889 ; Foster's case, Rus. &
Ry.412. Tannet’s case, ib. 351; Bingham v. Dickie, 5 Taunt 814; So,
if one be indicted for an assault upon A. B., a deputy sheriff; and in the
officer’s commission he 15 styled A. B. junior, it is no variance, if the person
is proved to be the same. Commonwealth v. Beckley, 3 Metealf, R.
330.

2 Wardle's case, 2 Bast, P. €. 785; Pye’s case, ib.; Johnstone’s case, ib.
7865 Minton's case, ib. 1021 ; Rex v. Waller,; 2 Stark. Evid. 623 ; Rex v,
Hucks, 1 Stark. R. 521.

3 1 East, P. C. 341: Martin’s ease, 5 Car. & P. 128 Culkin’s ease, ib.
121 : Ante, § 58. An indictment for stealing a **sheep™ is supported by
proof of the stealing of any sex or variety of that animal, for the term is
nomen generalissimum, M‘Cully’s case; 2 Lew. C. C. 272; Regina v.
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otherwise, is deseriptive, it must be proved as laid, or the
variance will be fatal. As, in an indictment for perjury in
open Court, the term of the Court must be truly stated and
strictly proved.! So, in an indictment for perjury before a
seleet committee of the House of Commons, in a contested
election, it was stated that an election was holden by virtue of
a precept duly issued to the bailiff of the borough of New
Malton, and that A. and B. were returned to serve as mem-
bers for the said borough of New Malton; but the writ
appeared to be directed to the bailiff of Malton. Lord Ellen-
borongh held this not matter of deseription; and the precept
having been actually issued to the bailiff of the borough of
New Malton, it was sufficient. But, the return itself was
deemed descriptive; and the proof being that the members
were in fact returned as members for the borough of Malton,
it was adjudged a fatal variance® So, a written contraet,
when set out in an indictment, must be strictly proved.?

§ 66. Thus, also, in actions upon.eontract, if any part of
the contraet proved should vary materially from that, which
Is stated in the pleadings, it will befatal; for a contraet is an
entire thing, and indivisible. It will not be necessary to state
all the parts of a contract, which consists of several distinct
and collateral provisions: the gravamen is, that a certain act,
which the defendant engaged to do, has not been done; and
the legal proposition to be maintained is, that, for such a con-
sideration, he became bound to do such an act, including the

Spicer, 1 Dennis. C. C. 82. So, if the charge be of death by suffocation, by
the hand over the mouth, and the proof be that respiration was stopped,
though by some other violent mode of strangulation, it is sufficient. Rex 2.
Waters, 7 C. & P. 250.

! Where the term is designated by the day of the month, as in the Cir-
cuit Courts of the United States, the precise day is ‘material.  United States
v, MeNeal, 1 Gall. 387.

2 Rex v. Leefe, 2 Campb. 134, 140,

32 East, P. C. 977, 978, 981, 982 ; Commonwealth v. Parmenter, 5 Pick.
279; The People ». Franklin, 3 Johns. 299,
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time, manner, and other circumstances of its performance.
The eutire consideration must be stated, and the entire act to
be done; in wvirtue of such consideration, together with the
time, manner and circumstances; and with all the parts: of
the proposition, as thus stated, the proof must agree.! If the
allegation be of an absolute contract, and the proof be of a
contract in the alternative, at the option of the defendant; or
a promise be stated to deliver merchantable goods, and the
proof be of a promise to deliver goods of a second quality;
or the contract stated be to pay or perform in a reasonable
time, and the proof be to pay or perform on a day certain, or
on the happening of a certain event; or the consideration
stated be one horse, bought by the plaintiff of the defendant,

and the proof be of two horses: in these, and the like cases,
the variance will be fatal.2

§ 67. There is, however, a material distinetion to be ob-
served between redundancy in the allegation, and redundancy
only in the proof. In the former case, a variance between the
allegations and the proof will be fatal, if the redundant allega-
tions are descriptive of that which is essential. But in the
latter ease, redundancy cannot vitiate, merely because more is
proved thaun is alleged ; unless the matter superflously proved,
goes to contradiet some essential part of the allegation. Thus,
if the allegation were, that in consideration of £100, the de-
fendant promised to go to Rome, and also to deliver a certain
horse to the plaintiff, and the plaintiff should fail in proving
the latter branch of the promise, the variance would be fatal,
theugh he sought to recover for the breach of the former only,
and the latter allegation was unnecessary. But, if he had
alleged only the former branch of the promise, the proof of

1 Clarke v. Gray, 6 East, 564, 567, 568 ; Guwinneft v. Phillips, 3 T. R.
6437646 ; "Thornton v. Jones, 2 Marsh. 287 Parker v, Palmer, 4 B. & A.
387 ; Swallow ». Beaumont, 2 B. & A. 765.

2 Penny v. Porter, 2 East, 2; Bristow v. Wright, 2 Doug. 665; Hilt v,
Campbell, 6'Greenl. 109 ; Symonds v. Carr, 1 Campb. 361 ; King ». Rob-
wson, Cro. EL 79. See Post, Vol. 2, § 11, 4.

VOL. IL 8
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the latter along with it would be immaterial. In the first case,
he described an undertaking which he has not proved ; butin
the latter he has merely alleged one promise, and proved that,
and also another.! « .

§ 68. But where the subject is entire, as, for example, the
consideration of a contract® a variance in the proof, as we
have just seen, shows the allegation to be defective, anfl is,
therefore, material. 'Thus, if it were alleged, that the d.ek.m‘(}-
ant promised to pay £100, in consideration of the pl:_uuuﬂ s
going to Rome, and also delivering a horse to the defendant,
an omission to prove the whole consideration alleged wou_ld
be fatal. " And if the consideration had been alleged to cousist
of the going to Rome only, yet if the agreement to dclivcr.the
horse wete also proved, as forming part of the consideration,
it would be equally fatal; the entire thing alleged, and the
entire thing proved, not being identical’ Upon the same
principle, if the consideration alleged be a c?ntract of t'hc
plaintiff_to build a ship, and the proof be of one to finish
a ship partly built; * or the consideration alleged be ther de-
livery of pine timber; and the proof be of spruce timber;? or
the consideration alleged be, thatthe plaintiff would indorse a
note, and the proof be of a promise in consideration that he
had indorsed & note;® the variance is equally fatal.  Bag,

1 1 Stark. Evid. 401.  Where the agreement, as in this case, contaius
several distinet promises, and for the breach of one only the action is brought,
the consequences of a variance may be ayoided by alleging the promise, as
made inter aliz. And no good reason, in principle, is perceived, why the
case mentioned in the following seetion might not be treated in a similar man-
ner; but the authorities are otherwise. In the example given in the text, the
allegation is supposed to import, that the undertaking consisted of neither
mor;. nor less than is alleged.

2 Swallow v. Beanmont, 2 B, & A.. 765; White . Wilson, 2 B. & P.
116; Ante, § 58.

3 1 Stark. Evid. 401; Lansing ». MecKillip, 3 Caines, 286; Stone v.
Knowlton, 3 Wend. 374,

4 Smith v. Barker, 3 Day, 312.

5 Robbins ». Otis, 1 Pick. 368.

6 Bulkley v. Landon, 2 Conn. 404,
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though no part of a valid consideration may be safely omitted,
vet that which is merely frivolous need not be stated; ! and, if
stated, need not be proved; for the Court will give the same
construction to the declaration, as to the eontract itself, reject-
mg that which is nonsensical or repugnant.2

$ 69. In the case of deeds, the same general principles are
applied. If the deed is declared upon, every part stated in
the pleadings, as descriptive of the deed, must be exactly
proved, or it will be a variance; and this, whether the parts
set out at length were necessary to be stated, or not® If a
qualified covenant be set out in the declaration as a general
covenant, omitting the exception or limitation, the variance
between the allegation and the deed will be fatal. If the
condition, proviso, or limitation affects the original cause of
action itself, it constitutes an essential element in the original
proposition to be maintained by the plaintiff; and, therefore,
must be stated, and proved as laid; but, if it merely affects
the amount of damages to be recovered, or the liability of the
defendant as affected by circumstances ocenrring after the
cause of action, it need not be alleged by the plaintiff, but
properly comes out in the defence.t And where the deed is
not deseribed aceording to its tenor, but according to its legal
effect, if the deed agrees in legal effect with the allegation,
any verbal discrepancy is not a variance. As, in covenant
against a tenant for not repairing, the lease being stated to
have been made by the plaintiff, and the proof being of a
lease by the plaintiff and his wife, she having but a chattel
interest; or, if debt be brought by the husband alone, ona
bond as given to himself, the bond appearing to have been

1 Brooks v. Lowrie, 1 Nott & MceCord, 342.

2 Ferguson ». Harwood, 8 Cranch, 408, 414.

3 Bowditch ». Mawley, 2 Campb. 195; Dundas v. Ld. Weymouth, Cowp.
665; Ante, § 55; Ferguson ». Harwood, 7 Cranch, 408, 413; Sheehy v.
Mandeville, ib. 208, 217.

4 1 Chitty, Pl. 268, 269, (5th Am. ed.); Howell ». Richards, 11 East,
633 ; Clarke v, Gray, 6 East, 564, 570.

.
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given to the husband and wife’; yet, the evidence is sufficient
proof of the allegation.! But, where the deed is set out,

1 Beaver v. Lane, 2 .}\‘Iod. 217; Arold ». Rivoult, 1 Br. & B. 442
Whitlock ». Ramsey, 2 Munf. 510; Ankerstein v. Clarke, 4 T. R. 616.
Ttis said that an allegation, that J. S. otherwise R. S. made a deed, is not
supported by evidence, that \Ji S. made a deed by the name of R. S.
1 Stark. Bvid. 413, cites Hyckman v. Shotholt, Dyer, 279, pl. 9. The
doctrine of that case is very elearly expounded by Parke, B. in Williams v.
Bryant, 5 Mees, & Welsh. 447, TIn regard to a discrepancy between the
name of the obligor in the body of a deed, and in the signature, a distinction
is 10 be observed between transactions which derive their efficacy wholly
from the deed, and those which do not. Thus in a feoffment at the Common
Law, ora sale of personal property by deed, or the like, livery being made
in the one case, and possession delivered in the other, the transfer of title is
perfeet, notwithstanding any mistake in the name of the grantor ; for it takes
effect by delivery, and not by the deed. Perk. sec. 38-42. But.where the
efficacy of the transaction depends on the instrument itself, as in the case of a
bond for the payment of money, or any other exeentory contract by deed, if
the name of the obligor in the bond is differént from the signature, as, if it
were written John, and signed William, it is'said to be void at law for uncer-
tainty, unless helped by proper aveérments on the record. A mistake in this
matter, asdn any other, indrawing up the contrget, may be reformed by bill
in Equity. At Jaw, where the obligor has been sued by his true name,
signed to the bond, and not by that written in the body of it, and the naked
fact of the discrepancy, unexplained, is all which is presented by the record,
it has always been held bad, This rule was originally founded in this, that a
man cannot have two names of baptism at the same time; for whatever name
was imposed at his baptism, whether single, or compounded of several names,
he being baptized but once, that and that alone was his baptismal name ; and
by that name he declared himself bound. Sa it was held in Serchor . Tal-
bot, 3 Hen. 6, 25, pl. 6, and subsequently in Thornton v. Wikes, 34 Hen. 8,
19, pl. 365 Field v. Winslow, Cro. EL 897 ; Oliver v. Watkins, Cro. Jac.
558; Maby v. Shepherd, Cro. Jac. 640; Evans v. King, Willes, 554 ;
Clerke v. Isted, Lutw. 275; Gould v. Barnes, 3 Taunt, 504. It appears
from these cases 10 be a settled point,” said Parke, B. in Williams ». Bryant,
“1that if a declaration against a defendant by one christian name, as, for
instance, Joseph, state, that he executed a bhond by the name of Thomas,
and there be no averment to explain the difference, such as that he was known
by the latter name at the time of the execution, such a declaration would be
bad on demurrer, or in arrest of judgment, even after issue joined on a plea of
non est factum. And the reason appears to be, that in bonds and deeds, the
efficacy of which depends on the instrument itself, and not on matter in pais,
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on oyer, the rule is otherwise ; for, to have oyer, is, in modern
practice, to be furnished with an exact and literal copy of the

there must be a certain designatio persone of the party, which regularly
ought to be by the true first name or name of baptism, and surname : of which
the first is the most important.” ¢ But on thie other hand,” he adds, “i1 is
certain,ithat a person may at this time sue or be sued, not merely by his true
name of baptism, but by any first name, which he has acquired by usage or
reputation.” *“If a party is called and known by any proper name, by that
name he may be sued, and the misnomer could not be pleaded in abatement :
and not only is this the established practice, but the doctrine is promulgated in
very ancient times. In Braeton, 188, b. it is said—* Item, si quis binominis
fuerit, sive in nomine proprio sive in cognomine, illud nomen tenendum erit,
quo solet frequentilis appellari, quia adeo imposita sunt, ut demonstrent volun-
tatem dicentis, et ntimur notis in vocis ministerio.” Andif a party may sue
or be sued by the proper name, by which he is known, it must be ‘ suﬁ‘iciem
designation of "him, if he enter into a bond by that name. It by no means
follows, therefore, that the decisions in the case of Gould », I}arnvs, and
others before referred to, in which the question arose on the record, would
have been the same, if’ there had been an averment on the Jace of the declara-
tion, that the party was known by the proper name in whick the bond was
made, at the time of making it." We find no authorities for saying, that the
declaration would have been bad with such an averment, even if there had
been a total variance of thoggfirst names ; still less, where a man, having two
proper names, or names of haptism, has bound himself by the name of one.
And onthe plea of non est fictum, where the difference of name does not
appear. on the record, and there is evidenee of the party having been known,
at the time of the execution, by the name on the instrument, there is no case.
that we are aware of, which decides that the instrument is void.”” The name
writtnn‘\ the hody of the instrument is that which the party, by the act of
execution and delivery, declares to be his own, and by which he acknowledges
himself bound. By this name, tharefore, he should regularly be sued's :;nd
if sued with an aligs dictus of his true name, by which the instrument was
signed, and an averment in the declaration, that at the time of executing the
instrument he waus known as well by the one name as the other, it iz con-
ceived, that he can take no advantage of the discrepancy ; being estopped, by
the deed, to deny this allegation. Evans ». King, Willes, 555, note (b) ;
Reeves . Slater, 7 Barnw. & Cressyw. 486, 490; Cro. EL 897, note (a). See
also Regina v. Wooldale, 6' Ad. & EL 549, N. S.; Wooster ». Lyons,
5 Blackf 60. If sued by the name written in the body of the deed, without
any explanatory averment, and he pleads a misnnmcr_in abatement, the plain-
tff’ in his replication may estop him by the deed. Dyer, 279, b. pl. 9, note ;
Story’s Pleadings, 43 ; Willes, 555, note. And if he should be sued by his

8%
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deed declared on, every word and part of which is thereby
made descriptive of the deed to be offered in evidence. In
such case, if the plaintiff does not produce in evidence a deed
literally corresponding with the copy, the defendant may well
say it-is not the deed in issue, and it will be rejected.!

§ 70. Where a 7ecord¥is mentioned in the pleadings, the
same distinetion is now admitted in the proof, between alle-
gations of matter of substance, and allegations of matter of
description. ' 'The former require only snbstantial proof; the
latter must be liferally proved. Thus, in an action for mali-
cious prosecution, the day of the plaintifi’s acquittal is not
material. Neither is the term, in which the judgment was
recovered, a material allegation, in an action against the
sheriff for a false return on the writ of  execution. For in
both cases the record is alleged by way of inducement only,
and not as the foundation of the action; and therefore literal
proof is not required.? So, in an indictment for perjury in a

true name, and plead mon est factum, wherever this plea, as is now the case
in England, since the rule of Hilary Term, 4 - 4, R. 21, “operates as a
denial of the deed in-point of fact only,” all other defences aguinst it being
required to, be specially pleaded, the difficulty occasioned by the old deeis-
ions{may now'be ayoided by-proof, that the party, at the time of the
execution, was kmown by the name on the face of the deed. In those Amer-
ican States, which have abolished special pleading, substituting the general
issue in all cases, with a brief statement of the speeial matter of defence,
probably the new course of praetice, thus introduced, would lead to a similar
result. »

1'Wangh ». Bussell, 5 Taunt. 707, 709, per Gibbs, C. J.; James ¢ Wal-
ruth, 8 Johns: 410 ; Henry v Cleland, 14 Johns. 400; Jansen v. Ostrander,
1 Cowen, 670, ace. In Henry v. Brown, 19 Johns. 49, where the condition
of the bond was. * without fraud or other delay,” and in the oyer the word

3

‘ other  was omitted, the defendant moved to set aside a verdict for the
plaintiff; because the bond was admitted in evidence without regard to the
varianee; but the Court refused the ‘motion, partly on the ground, that the
variance was immaterial, and partly, that the oyer was clearly amendable. See
also Dorr v. Fenno, 12 Pick. 521.

2 Purcell v. Macnamara, 9 East, 157 ; Stoddart v. Palmer, 4 B. & B. 2;
Phillips v. Shaw, 4 B. & A. 435; 5 B. & A. 964.
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case in Chancery, where the allegation was, that the bill was
addressed to Rebert, Lord Henley, and the proof was of a
bill addressed to Sir Robert Henley Kt., it was held no vari-
ance; the substance being, that it was addressed to the person
holding the great seal.! But where the record is the foun-
dation of the action, the term, in which the judgment was
renderéd, and the number and names of the parties, are
descriptive, and must be strictly proved.

§ 71. In regard to prescriptions, it has been already re-
marked, that the same rales apply to them, which are applied
to contracts; a prescription being founded on a grant, sup-
posed-to be lost by lapse of time.3 1If, therefore, a preseriptive
right be set forth as the foundation of the action, or be pleaded
in bar and put in issue, it must be proved to the full extent
to which it.is claimed; for every fact alleged is descriptive of
the supposed grant. 'Thus, if in trespass for breaking and
entering a several fishery, the plaintiff, in his replication, pre-
seribes for a sole and exclusive right of fishing in four places,
upon which issue is taken, and the ‘proof be of such right in
only three of the places, itis a fatal variance. Or if| in tres-
pass, the defendant juStify under a prescriptive right of com-
mon on five hundred acres, and the proof be, that his ancestor
had released five of them, it is fatal. Or if, in replevin of
cattle, the defendant avow the taking damage feasant, and the
plaintiff plead in bar a prescriptive right of common for all the
cattle, en which issue is taken, and the proof be of such right
for only a part of the cattle, it is fatal.*

1 Per Buller, J. in Rex v». Pippett, 1 T. R. 240; Rodman v. Forman,
8 Johns. 26 ; Brooks v. Bemiss, ih, 455; The State ». Caffey, 2 Murphy,
320.

2 Rastall ». Stratton, 1YL BL 49: Woodford v. Ashley, 11 East, 508 ;
Black v. Braybrook, 2 Stark. R. 7; Baynes v. Forrest, 2 Str. 892 ; United
States ». McNeal, 1 Gall. 387.

3 Ante, § 58.

4 Rogers v. Allen, 1 Campb. 313, 315; Rotherham ». Green, Noy, 67 ;
Conyers v. Jackson, Clayt. 19; Bull. N. P. 209,
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§ 72. But a distinction is to be observed between cases,
where the prescription is the foundation of the claim, and is
put in issue, and cases, where the action is founded in tort, for
a disturbance of the plaintiff in his enjoyment of a prescriptive
right. Forin the latter cases it is sufficient for the plaintiff to
prove a right of the same nature with that alleged, though not
to the same extent; thesgist of the action being the wrongful
act of the defendant, in disturbing the plaintiff in his right;
and not the extent of that right. Therefore, where the action
was for disturbance of the plaintiff in his right of common,
by opening stone quarries there, the allegation being of com-
mon, by reason both of a messuage and of land, whereof the
plantiff’ was possessed, and the proof; in a trial upon a gen-
eral issue; being of common by reason of the land only, it was
held no variance ; the Court observing, that the proof was not
of a different allegation, but of the same allegation in part,
which ‘was sufficient, and that the damages might be given
accordingly.!  Yet, in the former class of cases, where the
prescription is expressly in issue, proof of a more ample right
than is claimed will not be a variance; as, if the allegation
be of a right of common for sheep, and the proof be of such
right, and also of common for cows.2

§ 73. But the party may now, in almost every case, avoid
the consequences of a variance between the allegation in the
pleadings, and the state of facts proved, by amendment of the
record. This power was given to the Courts in England by
Lord Tenterden’s act,? in regard to variances between matters
In writing or in print, produced in evidence, and the recital
thereof upon the record; and it was afterwards extended to
all other matters, in the judgment of the Court or Judge not

I Rickets ». Salwey; 2 B. & A. 360; Yarly v, Turneck, Cro. Jae. 629 :
Manifold v. Pennington, 4 B. & C. 161.

2 Bushwood v». Pond, Cro. El. 722; Tewksbury v. Bricknell, 1 Taunt.
142; Ante, § 58, 67, 68,

39G. 4,c. 15.

1By St.3 & 4 W. 4, c. 42, § 23.
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material to the merits of the case, upon such terms, as to
costs and postponement, as the Court or Judge may deem
reasonable. The same power, so essential to the administra-
tion of substantial justice, has been given by statutes to the
Courts of most-of the United States, as well as of the nation ;
and in both England and America these statutes have, with
great propriety, been liberally expounded, in furtherance of
their beneficial design.! The Judge’s discretion, in allowing
or refusing amendments, like the exercise of judicial discre-
tion in other cases, cannot, in general, be reviewed by any
other tribunal® It is only in the cases and in the manner

1 See Hanbury ». Ella, 1 Ad. & El. 61; Parry v. Fairhurst, 2 Cr. M. &
R. 190, 196 ; Doe ». Edwards, 1 M. & Rob. 319; 6 C. & P. 208, S. C.;
Hemming ». Parry; 6 C. & P. 580 ; Mash ». Densham, 1 M. & Rob. 442
Ivey v, Young, ib. 545; Howell v. Thomas, 7 C. & P, 842; Mayor, &ec. of
Carmarthen v. Lewis, 6 C. & P. 608; Hill v. Salt, 2 C. & M, 420; Cox
v. Painter, 1 Nev. & P. 581; Doe v. Long, 9 C. & P. 777; Emest v.
Brown, 2 M. & Rob 13; Story v. Watson, 2 Scott, 842; Smith v. Brand-
ram, 9 Dowl. 430 ; Whitwell 2. Scheer, 8 Ad. & Bl 301 ; Read v. Duns-
more, 9 C. & P. 588; Smith ». Knowelden, 9 Dowl, 40; Noreutt ». Mot-
tram, 7 Scott, 176; Legge ». Boyd, 5 Bing. N. €. 240. Amendments
were refused in Doe ». Errington, 1 Ad & El. 750; Cooper v. Whitehouse,
1 C. & P. 545; John v. Currie, ib. 618; Watkins v. Morgan, ib. 661 ;
Adams v, Power, 7 C. & P. 76; Brashier v. Jackson, 6 M. & W. 549;
Doe ». Roe, 8 Dowl. 444 ; Empson v. Griffin, 3 P. & D. 168. The follow-
ing are cases of vari:mcte, arising under Lord Tenterden’s act. Bentzing
v. Seott, 4 C. & P. 24; Moilliet ». Powell, 6 C. & P. 223; Lamey v. Bish-
ap, 4 B: & Ad. 4795 Briant ». Ficke, Mood. & Malk. 359; Parks v. Edge,
1C. & M: 429; Masterman o. Judson, 8 Bing. 224; Brooks v. Blanshard,
1C & M 779; Jelf v. Oriel, 4 C. & P. 220 The American cases,
which are very numerous, are stated in 1 Metealf & Perkins’s Digest, p.
145 - 162,

2Doe v. Errington, 1 M. & Rob. 344, note; Mellish ». Richardson,
9 Bing. 125; Parks w. Edge, 1'C. & M. 429; Jenkins ». Phillips, 9 C. &
P. 766 ; Merriam ». Langdon, 10 Conn. 460, 473; Clapp v. Baleh, 3 Greenl.
216, 219; Mandeville ». Wilson, 5 Cranch, 15; Marine Ins. Co. v. Hodg-
son, 6 Cranch, 206; Walden v. Craig, 9 Wheat. 576; Chirac ». Reinicker,
11 Wheat. 302 ; United States v. Buford, 3 Peters, 12, 32 ; Benner v Frey,
1 Binn. 366; Bailey v. Musgrave, 2 S. & R. 219; Bright v. Sugg, 4 Dever.
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mentioned in statutes, that the propriety of its exercise can
be called in question.

492. Butif the Judge exercises his discretion in a manner clearly and mani-
festly wrong, it is said that the Court will interfere and set it right. Hack-
man v, Fernie, 5 M, & W. 505; Geach v. Ingall, 9 Jur. 691.

CHAP, II1.] THE BURDEN OF PROOF.

CHAPTER III
OF THE BURDEN OF PROOF.

§$ 74. A rEmp RruLE, which governs in the production of
evidence, is, that the obligation of proving any fact lies upon
the party who substantially asserts the affirmative of the issue.
This is a rule of convenience, adopted not because it is im-
possible to prove a negative, but because the negative does
not admit of the direct and simple proof of which the affirm-
ative is capable.! Tt is, therefore, generally deemed sufficient,
where the -allegation is affirmative, to oppose it with a bare
denial, until it is established by evidence. Such is the rule of
the Roman Law. JEi incumbit probatio, qui dicit, non qui
negat® As a consequence of this rule, the party who asserts
the affirmative of the issue is entitled to begin, and to reply;
and having begun, he is not permitted to go into half of his
case, and reserve the remainder; but is generally obliged to
develop the whole® Regard is had, in this matter, to the
substance and effect of the issue, rather than to the form of
it; for in many cases the party, by making a slight change in
his pleading, may give the issue a negative or an aflirmative
form, at his pleasure. Therefore, in an action of covenant
for not repairing, where the breach assigned was that the de-
fendantdid not repair, but suffered the premises to be ruinous,
and the defendant pleaded that he did repair, and did not
suffer the premises to be rninous; it was held, that on this

! Dranguet v. Prudhomame, 3 Louis, R. 83, 86.

2 Dig. Iib. 22, tit. 3, 1. 2; Maseard. de Prob. Congl. 70, tot; Conel. 1128,
n. 10, See also Tait on Evid. p. 1.

3 Rees v. Smith, 2 Stark. R. 31; 3 Chitty, Gen. Pract. 872-877; Swift's
Law of Evid. p. 152; Bull. N. P. 298; Browne v. Murray, Ry. & Mood.
254 ; Jones v. Kennedy, 11 Pick. 125, 132,
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issue the plaintiff should begin.! If the record contains sev-
eral issues, and the plaintiff holds the affirmative in any one
of them, he is entitled to begin; as, if in an action of slan-
der for charging the plaintiff with a crime, the defendant
should plead not guilty, and a justification. For wherever
the plaintiff is obliged to produce any proof in order to estab-
lish his right to recover, he is generally required to go into his
whole case, according to the rule above stated, and therefore
is entitled to reply. . How far he shall proceed in his proof, in
anticipation of the defence on that or the other issues, is
regulated by the diseretion of the Judge, according to the
circumstances of the case; regard being generally had to the
question, whether the whele defence isindicated by the plea,
with sufficient particularity to render the plaintiff’s evidence

intelligible.®

$ 75. Whether the necessity of proving damages, on the
patt of the plaintiff, is such an affirmative as entitles him to
begin and reply, is not perfectly clear by the authorities.
Where such evidenee forms part of the proof necessary to
sustain the action, it may well be sapposed to fall within the
general rule; as, in an action of slander, for words actionable
ouly in respect of the special damage thereby occasioned ; or,
in-an action of the case; by a master for the beating of his
servant, per-quod servitium amisit. It would seem, however,
that where it appears by the record, or by the admission of
counsel, that the damages to be recovered are only nominal,

L 'Soward ». Legaatt, 7 C. & P. 613.

2 Rees.v. Smith, 2/Stark, R, 31; Jackson v. Hesketh, ib. 518; James v.
Salter, 1 M & Rob. 501 ; Rawlins ». Deshorough, 2 M. & Rob. 328 ;
Comstock v. Hadlyme, 8 Conn. 261 ; Curtis v. Wheeler, 4 C. & P. 196 :
1 M. &M. 493, S. C.; Williams ». Thomas, 4 C. & P. 234 7 Pick. 100,
per Parker; €. J. In Browne u. Murray, Ry, & Mood. 254, Lord C. 7.
Abbott gave'the! plaintiff his election, aftor proving the general issue, either
to proceed immediately with all his proof to rebut the :imicip;nf"d defence,
or to rescrve such proof till the defendant had elose

ed his own evidence ;
only refusing him the privilege of dividing his ¢

zase into halves, giving part

in the first instance, and the residue after the defendant's case was proved.

CHAP. 111.] THE BURDEN OF PROOF. o7

or are mere matter of computation, and there is no dispute
about them, the formal proof of them will not take away the
defendant’s right to begin and reply, whatever be the form of
the pleadings, provided the residue of the case is affirmatively
Justified by the defendant.! And if the general issue alone is
pleaded, and the defendant will, at the trial, admit the whole
of the plaintifi’s case, he may still have the advantage of the
beginning and reply.2 So also in trespass quare clausum
Jregit, where the defendant pleads not guilty as to the force
and arms and whatever is against the peace, and justifies as
to the residue, and the damages are laid only in the usnal
Jormula of treading down the grass, and subverting the soil,
the defendant is permitted to begin and reply ; there being no
necessity for any proof on the part of the plaintiff3

§ 76. The difficulty, in determining this point, exists
chiefly in those cases, where the action is for unliguidated
damages, and the defendant has met the whole case with an
affirmative plea. 1In these actions the practice has been vari-
ous in England; but it has at length bgen settled by a rule,
by the fifteen Judges, that the plaintiff shall begin in all
actions for personal injuries, libel, and slander, though the
general issue may not be pleaded, and the affirmative be on

1 Fowler v. Coster, 1 Mood. & M. 243, per Lord Tenterden. ~And see
the reporter’s note on that ease, in 1 Mood. & M. 278-281, The dictum
of the learned Judge, in Brooks v. Barret#§ 7 Pick. 100, is not supposed to
militate with this rale; but is coneeived to apply to cases, where proof of
the note is required of the plaintilf, Sanford v. Humt, 1 C. & P. 118;
Goodtitle v. Braham, 4 T. R. 497.

2 Pucker v. Tuecker, 1 Mood. & M. 536 ; Fowler v. Coster, ib. 241 ; Doe
v. Barnes, 1 M. & Rob. 386; Doe ». Smart, ib. 476 ; Fish v. Travers, 3 C.
& P. 578 ; Comstockw. Hadlyme; 8 Coun: 261 ; Lacon ». Higgins, 3 Stark.
R. 198 ; Corbett ». Corbett, 3 Campb. 368 ; Homan ». Thompson, 6 C. &
P. 717 ; Smart v. Ruyl.n"r, ib. 721; Mills ». Oddy, ib. 728 ; Scott v. Hull,
8 Conn. 296. But see Post, § 76, n. 4.

3 Hodges ». Holden, 3 Campb. 366 ; Jackson v. Hesketh, 2 Stark. R.
518 ; Pearson v. Coles, 1 Mood. & Rob. 206 ; Davis v. Mason, 4 Pick, 156 ;
Leech v. Armitage, 2 Dall. 125.

VOL. L 9




98 LAW OF EVIDENCE. [PaRT 1.

the defendant.! In actions upon contract, it was, until recently,
an open question of practice; having been sometimes treated
as a matter of right in the party, and at other times regarded
as resting in the discretion of the Judge, under all the cir-
cumstances of the ease.2 But it is now settled, in accordance
with the rule adopted in other actions.® In this country it is
generally deemed a matter of discretion, to be ordered by the
Judge, at the trial, as he may think most conducive to the
administration of justice; but the weight of authority, as well
as the analogies of the law, seem to be in favor of giving the
opening and closing of the cause to the plaintiff, wherever the
damages are in dispute, unliquidated, and to be settled by the

Jary upon such evidence as may be adduced, and not by
computation alone?

1 Carter v. Jones, 6 C. & P. 64.

2 Bedell v». Russell, Ry. & M. 293 ; Fowler v. Coster, 1 M. & M. 241 ;
Revett v. Braham, 4 T. R. 497; Hare ». Munn, 1 M. & M. 241, note;
Scott. v. Hull, 8 Conn. 296 ; Burrell v. Nicholson, 6 C. & P. 2025 1 M. &
R. 304,306 ; Hoggett v. Exley; 9 C. & P.324. See also Cowen & Hill’s
note, 370, to 1 Phil - Evid 195 ; 3 Chitty, Gen. Practice, 872 — 877.

¥ Mercer v. Whall, 9 Jur. 576.

# Such was the course in Young v. Bairner, 1 Esp. 103, which was as-
sumpsit for work, and 2 plea in abatement for the non-joinder of other de-
fendants; Robey v. Howard, 2 Stark R. 555, S. P.: Stansfield v. Levy,
3 Stark. R. 8, S. P.; Lacon v. Higgins, 3 Stark. R. 178, where, in as-
sumpsit for goods, coverture of the defendant was the sole plea; — Hare .

Munn, 1 M. & M. 241, note, which was assumpsit for money lent, with a

plea in abatement for the nondoinder of other defendants ; — Morris ».
Lotan, 1 M. & Rob. 233, S. P.: Wood . Pringle, ib. 277, which was an
astion for a libel, with several speecial pleas of Justification as to part, but
no general issue; and as to the parts not Justified, judgment was suffered
by default. See ace, Comstock v. Hadlyme, 8 Conn. é(i]; 1 Phil. Evid.
195, Cowen & Hill’s Ed. note 370 ; Ayer v. Austin, 6 Pick. 225 : Hoggett
v. Exley, 9C, & P. 324: 2 M. & Rob. 251, S. C. On the other hand are
Cooper v. Wakley, 3 Car. & P. 4745 1'M. & My248, S. C.. which was
case fora libel, with pleas in justifieation, and no gm'mml issue :' but this is
plainly contradicted by the subsequent ease of Wood w. Pringle, and has
since been overruled, in Mercer ». Whall : — Cotton v. James, 1 M. & M.
2734 3 Car. & P. 505, 8. C., which was trespass for entering the plaintiff’s

house, and taking his goods, with a plea of justification under a commission
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$77. Where the proceedings are not according to the
course of the Common Law, and where, consequently, the

of bankruptey ; but this also is expressly contradicted in Morris », Lotan ;
— Bedell v. Russell, Ry. & M, 293, which was trespass of assanlt and
battery, and for shooting the plaintiff, to which a justification was pleaded ;
where Best, J. reluctantly yielded to the supposed authority of Hodges »,
Holden, 3 Campb. 366, and Jackson » Hesketh, 2 Stark. R. 518; in
neither of which, however, were the damages controveried; — Fish v.
Travers, 3 Car. & P. 578, decided by Best, J. on the authority of Cooper
v. Wakley, and Cotton v. James ; — Burrell ». Nicholson, 6 Car. & P.
202, which was trespass for taking the plaintiff’s goods in his house, and
detaining them one hour; which the defendant justified as a distress for
parish rates; and the only issue was, whether the house was within the
parish or not. But here, also, the damages were not in dispute, and seem
to have been régarded as merely nominal. See also Scott » Hull, 8 Conn.
296. In Norris v. Ins. Co. of N. America, 3 Yeates, 84, which was
covenant on a policy of insurance, to which performance was pleaded, the
damages were not then in dispute, the parties having provisionally agreed
upon a mode of liguidation. But in England, the entire subject has recently
undergone a review, and the rule has been established, as applicable 1o all
personal actions, that the plaintiff shall begin, wherever he goes for
substantial damages not already ascertained. Mercer v, Whall, 9 Jur. 576.
In this case, Lord Denman, C. J., indelivering the judgment of the Court,
expressed his opinion as follows : — **The natural course would seem to be,
that plaintiff should bring his own cause of complaint before the Court and
Jury, in every case where he has anything to prove either as to the ficts
necessary for his obtaining a verdict, or as to the amount of damage to
which he conceives the proof of such facts may entitle him. The law,
however, has by some been supposed to differ from this course, and to re-
quire that defendant, by admitting the cause of action stated on the record,
and pleading only some affirmative fact, which if proved will defeat the
plaintiff’s action, may eutitle himself to open the proceeding at the trial,
anticipating the plaintiff’s statement of his injury, disparaging him and his
ground of complaint, offering or not offering, at his own option, any proof of
his defensive allegation, and, if he offers that proof, adapting it not to plain-
tiff's case as established, but to that which he chooses to represent that
plaintifi”s ease willbe. Tt appears expedient that plaintiff should begin, in
order that the Judge, the Jury, and the defendant himself should know pre-
cisely how the claim is shaped. This disclosure may convince defendant
that the defence which he has pleaded cannot be established. On hearing
the extent of the demand, defendant may be indueed at once to submit to it
rather than persevere. Thus the affair reaches its natural and best con-
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onus probandi is not technically presented, the Courts adopt
the same principles which govern in proceedings at Common
Law. Thus, in the probate of a will, as the real question is,
whether there is a valid will or not, the executor is considered
as holding the affirmative ; and, therefore, he opens and closes
the case, in whatever state or condition it may be, and whether
the question of sanity is or is not raised.!

clusion.  If this does not occur, plaintiff’ by bringing forward his ease points
his attention to the proper object of the trial, and enables defendant to meet
it with a full understanding of its nature and character. If it were a pre-
sumption of law, or if experience proved, that plaintiff’s evidence must
always oceupy many hours, and that defendant’s could not last more than as
many minuies, some advantage would be secured by postponing plaintifi’s
case to that of defendant. But, first, the direct contrary in both instances
may be’ true, ‘and, secondly, the time would only be saved by stopping the
cause for the purpose of taking the verdict at the close of defendant’s proofs,
if that verdict were in favor of defendant. 'This has never been done or pro-
posed: if it were suggested, the Jury would be likely to say, on most
occasions, that they could not form a satisfactory opinion on the effect of
defendant’s proofs till they had heard the grigvance on which plaintiff’ founds
his action. In no other case can any practical advantage be suggested as
arising from this method of proceeding. Of the disadvantages that may
result from it, one js the strong temiptation to a defendant to abuse the privi-
lege.. I he well knows that the case can be proved against him, there may
be skilful management in confessing it by his plea, and affirming something
by way of defence which he knows to be untrue, for the mere purpose of
beginning.** See 9 Jur. 578. Ordinarily speaking, the decision of the
Judge at nisi prius, on a matter resting in his discretion, is not subjeet to
revision in any other Court. But in Hackman ». Fernie, 5 M. & W. 505,
the Court observed, that though they might not interfere in a very doubtiul
case, yet if the decision of the Judge “ were clearly and manifestly wrong,”’
they would interfere to set it right. In a subsequent case, however, it is said
that instead of *“were clearly and manifestly wrong,” the language actually
used by the Court was, “did clear and manifest wrong;*’ meaning that it
was not sufficient to show merely that the wrong party had begun, but, that
some injustice had been done in consequence.  See Edwards v. Matthews, 11
Jur. 398. See also Geach ». Ingall, 9 Jur. 691.

! Buckminster v. Perry, 4 Mass. 593; Brooks ». Barrett, 7 Pick. 04
Comstock v. Hadlyme, 8 Conn. 254; Ware v. Ware, 8 Greenl. 42 ; Hub-
*bard v. Hubbard, 6 Mass. 397.
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$ 78. To this general rule, that the burden of proof is on
the party holding the affirmative, there are some exeeptions,
in which the propesition, though negative in its terms, must
be proved by the party who states it. One class of these
exceptions will be found to include those cases, in which the
plaintift’ grounds his right of action upon a negative allega-
tion, and where, of course, the establishment of this negative
is an essential element in his case;1 as, for example, in an
action for having prosecuted the plaintiff maliciously and
without probable cause. Here, the want of probable cause
must be made out by the plaintiff, by some affirmative proof,
though the proposition be negative in its terms.?2 So, in an
action by husband and wife, on a promissory note made to the
wife after marriage, if the defendant denies that she is the
meritorious cause of action, the burden of proving this nega-
tive is on him# 8o, in a proseeution for a penalty given by
statute, if the statute; in describing the offence, contains nega-
tive matter, the count must contain such negative allegation,
and it must be supported by prima facie proof. Such is the
case in prosecutions for penalties given by statutes, for cours-
ing deer in inclosed grou-(&ds, not having the consent of the
owner; ¢ or, for cutting trees on lands not the party’s own, or,
taking other property, not having the consent of the owner; 3
or, for selling, as a pedler, goods not of the produce or manu-
facture of the country;® or, for neglecting to prove a will,
without just excuse made and accepted by the Judge of Pro-
bate therefor.” In these, and the like cases, it is obvious, that

11 Chitty on PL 2065 Spiers ¢. Parker, 1 'T. R. 141; Rex ». Pratten,
6 T. R. 559; Holmes v. Love, 3 B. & C. 242; Lane ». Crombie, 12 Pick,
177. J

2 Purcell ». Macnamara, 1 Campb. 199; 9 East, 361, S. C.; Ulner .
Leland, 1 Greenl. 134 ; Gibson v. Waterhouse, 4 Greenl. 226.

3 Philliskirk ». Pluckwell, 2 M & S 395, per Bayley, J.

4 Rex v. Rogers, 2 Camph. 654 ; Rex v. Jarvis, 1 East, 643, note.

5 Little ». Thompson, 2 Greenl 128; Rex v. Hazy & al. 2 C. & P. 458.

6 Commonwealth v. Samuel, 2 Pick 103.

7 Smith v. Moore, 6 Greenl. 274. See other examples in Commoenwealth
v. Maxwell, 2 Pick. 139; 1 East, P. C. 166, § 15; Williams ». Hingham

9%
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plenary proof on the part of the affirmant can hardly be

expected; and, therefore, it is considered sufficient if he offer

such evidence as, in the absence of counter testimony, would
afford ground for presuming that the allegation is true.
Thus, in an_action: o an agreement to pay £100, if the
plaintiff would not send herrings for one year to the London
market, and, in particular, o the house of J. & A. Millar,
proof that he sent none to that house was held sufficient to
entitle him to recover, in the absenceof opposing testimony.!
And generally, where a party seeks, from extrinsic circum-

stances, to give effect to an instrument which, on the face of

it, it would not have, it is incumbent on him to prove those
circumstances, though involving the proof of a negative; for,
in the absence of extrinsie proof, the instrument must have its
natural operation, and no other. Therefore, where real estate
was devised for life with power of appointment by awill, and
the devisee made his will devising a#l his lands, but without
mention of or reference to the power, it was held no execution
of the power, unless it should appear that he had no other
lands; and that the burden of showing this negative was
upon the pariy claiming under the{-will as an appointment.®

§ 79. But'where the subject-matter’ of a negative averment
lies' peculiarly within the knowledge of the other party, the
averment is taken as true, unless disproved by that party.
Such is the case in civil or criminal prosecutions for a penalty

for doing an act, which the statutes do not permit to be done °

by any persons, except those, who are duly licensed therefor;
as, for selling liquors, exercising a trade or profession, and the
like. Here the party, if licensed, can immediately show it,
without the least inconvenience; whereas, if proof of the neg-
ative were required, the i mconvemeuco would be very great.3

and Quincy Turnpike Co. 4 Pick. 341; Rex v. Stone, 1 East, 637; Rex
v. Burditt, 4 B. & Ald. 95, 140 ; Rex v». Turner, 5 M. & S. 206.

1 Calder ». Rutherford, 3 B. & B. 302; 7 Moore, 158, S. C.

2 Doe v. Johnson, 7 Man. & Gr. 1047,

2 Rex v. Turner, 5 M. & S. 206; Smith », Jeffries, 9 Price, 257 ; Sheldon

3
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$ 80. So, where the negative allegation invelves a charge
of criminal neglect of duty, whether official or otherwise; or
fraud; or the wrongful violation of actual lawful possession
of propertv the party making the allegation must prove it;
for in these cases the presumption of law, which is always in
favor of innocence, and quiet possession, is in favor of the
party charged. 'Thus, in an information against Lord Halifax
for refusing to deliver up the rolls of the auditor of the Ex-
chequer, in violation of his duty, the prosecutor was required
to prove the negative. So, where one in office was charged
with not having taken the sacrament within a year; and
where a seaman was charged with having quitted the ship,
without the leave in writing, required by statute; and where
a shipper was charged with having shipped goods dangerously
combustible on board the plaintiff’s ship, without giving
notice of their mature to any officer on board, whereby the
ship was burned and lost; in each of these cases, the party
alleging the negative was required to prove it.! So, where
the defence to an action on a policy of insurance was, that
the plaintiff improperly concealed from the underwriter certain
facts and information whighighe then already knew and had
received, it was held that“the defendant was bound to give
some evidence of the non-communication.? So, where the
goods of the plaintiff are seized and taken outof his posses-
sion, though for an alleged forfeiture under the revenue laws,
the seizure is presumed unlawf{ul, until proved otherwise.

v. Clark, 1 Johns. 513 ; United States ». Hayward, 2 Gall. 485; Gening
v. The State, 1 McCord, 573 ; Commonwealth v. I\unhnll, 7 Met. 304 ;
Harrison’s: case, Paley on Conv. 45, n.; Apothecaries Co. v. Bentley, Ry.
& Mood. 159. By a statute of Massachusetts, 1844, ch. 102.* the burden of
proving a license for the sale of liquors, is L\pre\sl) devolved on the person
selling.

1 United States v. Hayward, 2 Gall. 498; Hartwell ». Root, 19 Johns.
315; Bull. N. P. [208]; Rex v. Hawkins, 10 East, 211; Frontine v,
Frost, 3 B. & P. 302; Williams v. E. Ind. Co. 3 East, 192. See also
Commonwealth ». Stow, 1 Mass. 54; Evans v. Birch, 3 Campb. 10.

2 Elkin ». Janson, 13 M. & W. 655

3 Aitcheson ». Maddock, Peake’s Cas. 162, ,An exception to this rule is
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$ 8L. So, where infancy is alleged ;! or, where one born in
lawful wedlock is alleged to be illegitimate, the parents not
being separated by a sentence of divorce ;2 or, where insanity
is alleged ; ® or, a person once living is alleged to be dead, the
presumption of life not-being yet worn out by lapse of time;*
or, where nonfeasance or negligence is alleged, in an action on
contract; 3 or, where the want of a due stamp is alleged,
there being faint traces of a'stamp of some kind;® the burden
of proof is on the party making the allegation, notwithstand-
ing its negative character. )

admitted in Chancery, in the case of attorney and client ; it being a rule
there, that if the attorney, retaining the connexion, contracts with his client,
he is/subject to the burden of proving that no advantage has been taken of
the situation of the latter. 1 Story, Eq. Jur. § 311; Gibson v. Jeyes,
6 Ves. 278 ; Cane v. Id. Allen, 2 Dow, 289, 204,299.

1 Borthwick v. Carruthers, 1 'T. R. 648.

2 Case of the Banbury Peerage, 2 Selw. N. P, (by Wheaton) 558; Mor-
ris v. Davies, 3 Car. & P. 513.

3 Attorney Gen. v. Pamnther, 3 Bro. C. C. 441, 443, per Lord Thurlow :
cited with approbation in White . Wilson, 13 Ves. 87, 88; Hoge v. Fisher,
1 Pet. €. C. R. 163.

4 Throgmorton v. Walton, 2 Roll. R. ’461; Wilson ». Hodges, 2 Fast,
313 ; Ante, §41.

5.Crowley v. Page, 7C. & P. 790; Smith v. Davies, Ih. 307 : Clarke 4.
Spence, 10 Watts; R. 335; Story on Bailm. § 454, 457, note (3d ed.):
Brind v. Dale, 8 C. & P. 207, See further, as to the right to begin, and, of
course, the burden of proof, Pontifex v. Jolly, 9 C. & P. 202 ; Harnett v.
Johnson, Ib. 206 ; Aston v. Perkes, Ib. 231 ; Osborn . Thompson, Th. 337 ;
Bingham v. Stanley; Ib, 374 ; Lambert »; Hale, Ib. 506 ; Lees v, Hoffstadt.
Ib. 599; Chapman » Fmden, Ib. 712; Doe v. Rowlands, Ib. 734 Ridgway
v. Ewbank, 2 M. & Rob. 217; Hudson », Brown, 8 C. & P. 774 Snwar;i
v. Leggatt, 7. & P. 613 ; Bowles v. Neale, Ib. 262 ; Richardson ». Fell.
4 Dowl. 10 ; Silk v. Humphery, 7 C. & P. 14.

S Doe ». Coombs, 3 Ad. & El. N. S. 687.

CHAP. XV.] THE BEST EVIDENCE.

CHAPTER IV.
OF THE BEST EVIDENCE.

$ 82. A rourra ruLe, which governs in the production of
evidence, is that which requires the best evidence of which
the case, in ils nature, is susceptible. This rule does not
demand the greatest amount of evidence, which can possibly
be given of any fact; but its design is to prevent the intro-
duction of any, which, from the nature of the case, supposes
that better evidence is in the possession of the party. Itis
adopted for the prevention of fraud; for when it is apparent
that better evidenee is witheld, it is fair to presume that the
party had some sinister motive for not produeing it, and that,
if offered, his design would be frustrated. The rule thus
becomes essential to the pure administration of justice. In
requiring the production of the best evidence applicable to
each particular fact, it is meant, that no evidence shall be
received which is merely substitutionary in its nature, so
long as the original evidence 'can be had. The rule excludes
only that evidence, which itself indicates the existence of
more original sources of information. But where there is no
substitution of evidence, bat only a selection of weaker, in-
stead of strongey proofs, or an omission to supply all the
proofs capable of being produced, the rule is not infringed.!
Thus a title by deed must be proved by the production of the
deed itself; if it is within the power of the party; for thisis
the best evidence, of which the case is susceptible; and its
nonproduction would raise a presumption, that it contained

1 Phil. & Am. on Evid. 438; 1 Phil. Evid. 418; 1 Stark. Evid. 437;
Glassford on Evid. 266 - 278 ; Tayloe v. Riggs, 1 Peters, 591, 596; United
States v. Reyburn, 6 Peters, 352, 367; Minor v. Tillotson, 7 Peters, 100,
101.
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S Doe ». Coombs, 3 Ad. & El. N. S. 687.
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CHAPTER IV.
OF THE BEST EVIDENCE.

$ 82. A rourra ruLe, which governs in the production of
evidence, is that which requires the best evidence of which
the case, in ils nature, is susceptible. This rule does not
demand the greatest amount of evidence, which can possibly
be given of any fact; but its design is to prevent the intro-
duction of any, which, from the nature of the case, supposes
that better evidence is in the possession of the party. Itis
adopted for the prevention of fraud; for when it is apparent
that better evidenee is witheld, it is fair to presume that the
party had some sinister motive for not produeing it, and that,
if offered, his design would be frustrated. The rule thus
becomes essential to the pure administration of justice. In
requiring the production of the best evidence applicable to
each particular fact, it is meant, that no evidence shall be
received which is merely substitutionary in its nature, so
long as the original evidence 'can be had. The rule excludes
only that evidence, which itself indicates the existence of
more original sources of information. But where there is no
substitution of evidence, bat only a selection of weaker, in-
stead of strongey proofs, or an omission to supply all the
proofs capable of being produced, the rule is not infringed.!
Thus a title by deed must be proved by the production of the
deed itself; if it is within the power of the party; for thisis
the best evidence, of which the case is susceptible; and its
nonproduction would raise a presumption, that it contained

1 Phil. & Am. on Evid. 438; 1 Phil. Evid. 418; 1 Stark. Evid. 437;
Glassford on Evid. 266 - 278 ; Tayloe v. Riggs, 1 Peters, 591, 596; United
States v. Reyburn, 6 Peters, 352, 367; Minor v. Tillotson, 7 Peters, 100,
101.
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some matter of apparent defeasance. But being produced,
the execution of the deed itself may be proved by only one
of the subscribing witnesses, though the other also is at hand.
And even the previous examination of a deceased subscribing
witness, if admissible on other grounds, may supersede the
necessity of calling the survivor.! So, in proof or disproof of
handwriting, it is not necessary to call the supposed writer
himself? And even where it is necessary to prove negatively,
that an act was done without the consent, or against the will
of another, it is not in general necessary to call the person,
whose will or consent is denied.?

$ 83. All rules of evidence, however, are adopted for prac-
tical purposes in the administration of justice; and must be
so applied as to promote the ends for which they were de-
signed. Thus, the rule under consideration is subject to
exceptions, where the general convenience requires it. Proof,
for example, that an individual has acted notoriously as a
public officer, is prima. facie evidence of his official character,
without producing his commission or appointment.*

§ 84. This rule naturally leads to the division of evidence

! 'Wright . Tatham, 1 Ad: & El 3.

2 Hughes’s case, 2 East, P. C. 1002; McGuire’s case, ib. ; Rex v. Ben-
son, 2 Campb. 508.

3 Ante, § 77; Rex v. Hazy & Collins, 2 C. & P. 458.

4 United States ». Reyburn, 6 Peters, 352, 367 ; Rex z. Gordon, 2 Leach,
Cr. C. 581, 585, 586 ; Rex v. Shelley, ib. 381, n.: Jacob v. United States,
1 Brockenb. 520 ; Milnor v. Tillotson, 7 Peters, 100, 101 ; Berryman v.
Wise, 4 T. R. 366 ; Bank of U. States v. Dandridge, 12 Wheat. 70 ; Doe
v. Brawn, 5 B. & A. 243 ; Cannell ». Curtis, 2 Bing. N. C. 228, 234 ; Rex
v. Verelst, 3 Campb. 432; Rex v. Howard, 1 M.. & Rob, 187 ; MeGahey
v. Alston, 2 M. & W. 206, 211 ; Post, § 92. But_there must be some color
of right to the office, or an acquiescence on the part of the public, for such
length of time as will authorize the presumption of at least a colorable élec-
tion or appointment. Wilcox ». Smith, 5 Wend. 231, 234. This rule is
applied only to public offices. Where the office is private, some proof must
be offered of its existence, and of the appointment of the agent or incumbent.
Short v. Lee, 1 Jac. & W. 464, 468.

CHAP. 1v.] THE BEST EVIDENCE. 107

into Privary and Secoxoary. Primary evidence is that which
we have just mentioned, as the best evidence, or that kind of
proof which, under any possible circumstances, affords the
greatest certainty of the fact in question; and it is illustrated
by the case of a written document ; the instrument itself being
always regarded as the primary, or best possible evidence of

* its existence and contents. If the execution of aninstrument

1s to be proved, the primary evidence is the testimony of the
subscribing witness, if there be one. Until it is shown that
the production of the primary evidence is out of the party’s
power, no other proof of the fact is in general admitted.? All
evidence falling short of this in its degree, is termed secondary.
The question, whether evidence is primary or secondary, has
reference to the nature of the case, in the abstract, and not
to the peculiar circumstances under which the party, in the
particular cause on trial, may be placed. It is a distinetion
of law, and not of fact; referring only to the quality, and
not to the strength of the proof. Evidence, which carries on
its face no indication that better remains behind, is not sec-
ondary, but primary. And though all information must be
traced to its source, if possible, yet if there are several distinct
sources of information of the same fact, it is not ordinarily
necessary to show that they have all been exhausted, before
secondary evidence can be resorted to.2

! Sebree v. Dorr, 9 Wheat. 558, 563 : Hart v. Yunt, 1 Watts, 253,

2 Cutbush v, Gilbert, 4 8. & R. 555: United States v. Gibert, 2 Sumn.
19, 80, 81 ; Phil. & Am. on Evid. 410, 441 ; 1 Phil. Evid. 421. Whether
the law recognises any degrees in the various kinds of secondary evidence,
and requires the party, offering that which is deemed less certain and satis-
factory, first to show, that nothing better is in his power, is a question
which is not yet perfeetly settled. On the one hand, the affirmative is
urged as an- equitable-extension of the principle, which postpones all sec-
ondary evidence, until the absence of the primary is accounted for; and it
is said that the same reason, which requires the production of a writing, if
within the power of the party, also requires, that if the writing is lost, its
contents shall be proved by a copy, if in existence rather than by the
memory of & witness, who has read it; and that the secondary proof of a
lost deed ought to be marshalled into, first the counterpart; secondly, a
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§ 85. "'The cases which most frequently call for the appli-
cation of the rule now under consideration, are those, which

copy ; thirdly, the abstract, &e. ; and last of all, the memory of a witness.
Ludlam, €x dim: Hint, Lofit, R 362. On the other hand, it is said, that
this argument for the extension of the xule confounds all distinction between
the weight of evidence, and its legal admissibility ; that the rule is founded
upon the nature of the evidenee offered; and' not upen its strength or weak-
ness: and that, to carry it to the length of establishing degrees in secondary
evidence, as fixed Tules of law, would often tend to the subversion of justice,
and always-be productive of inconvenience. ~If; for example, proof of the
existence of an abstract of a deed will exclude oral evidence of its contents,
this proof may be withlield by the adverse party until the moment of trial,
and' the other side be defeated, or the cause be greatly delayed ; and the
same mischief may be repeated, through all the different degrees of the
evidence. It is therefore insisted, that the rule.of exclusion ought to be
restricted to such evidence only as, upon its face, discloses the existence of
better proof; and that where the evidence is mot of this nature, it is to be
received, notwithstanding it may be shown from other sources, that the
party might have offeredjthat which was more satisfactory ; leaving the
weight.of the evidence to be judged of by the Jury, under all the eircum-
stances of the case. See 4 Monthly Law Mag, 265-270. Among the
cases ecited in support of the affirmative side of the question, there is no one,
in which this particular point appears 1o’ have been expressly adjudged,
though in several of them, as in Sir E. Seymour’s ease, 10 Mod. 8; Vil-
Jiars w. Villiers, 2 Atk. 71; Rowlandson v. Wainwright, 1 Nev. & Per.8;
and others, it lias been passingly adverted to, as a familiar doetrine of the
law. On the other hand, the existence of any degrees in secondary evidence
was doubted by Patteson J. in Rowlandson ». Wainwright ; tacitly denied
by the same Judge, in Coyle v. Cole, 6 C., & P. 359, and by Parke J. in
Rex v. Fursey, 6 C. & P. 81; and by the Court, in Rex v. Hunt & al: 3
B. & Ald. 566; and expressly denied by Parke J. in Brown ». Woadman,
6.C. & P. 206, Sége also Hall v. Ball, 3 Seott, N. R. 577. Andin the
more recent case of Doe d. Gilbert ». Ross, in the Exchequer, where proper
notice to produce an original document had been given without success, it
was held, that the party giving the notice was not afterwards restricted as
to the nature of the seeondary evidence he would produce. of the contents
of the document; and, therefore, having offered an attested eopy of the
deed in that case, which was ingadissible in itself for want of a stamp, it
was Jield, that it was competent for him to abandon that mode of proof, and
to resort to parol testimony, there being no degrees in secondary evidence ;
for when once the original is accounted for, any secondary evidenee whagever
may be resorted to, by the party secking to use the same. See 'Doc v. Ross,
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relate to the substitution of oral for‘wrilten evidence ; and
they may be arranged into three classes; including in the

8 Dowl. 380; 7M. & W. 102, S. C. The American doctrine, as deduced
from various authorities, seems to be this; that if. from the nature of the
case itself; it is manifest, that a more satisfactory kind of secondary evidence
exists, the party will be required to produce it ; but that where the nature of
the case does not of itself disclose the existence of such better evidence, the
objector must not only prove its existence, but alse must prove, that it was
known to the other party in season to have been produced at the trial. Thus,
where the record of a conviction was destroyed, oral proof of its existence
wasirejected, because the law required a transeript to be sent to the Court of
Exehequer, which was better evidence. Hilis v. Colvin, 14 Johns. 182;

a grant of Jetters of administration was presumed, after proof from the records
of various Courts, of the administrator’s recognition there, and his acts in that
capacity ; Battles ». Holley, 6 Greenl. 145 ; — and where the record books
were burnt and mutilated, or lost, the clerk’s docket and the Jjournals of the
Judges have been deemed the next hest evidence of the contents offthe
record. Cook v. Woed, 1 McCord, 139; Lyons v. Gregory, 3 Hen. &
Munf. 237; Lowry v. Cady, 4 Verm. 504; Dge . Greenlee, 3 Hawks,
281, In all these, and the like cases, the nature of the fact to be proved,
plainly discloses the existence of some evidence in writing, of an official char-
acter, more satisfactory than mere oral proof’; and therefore the production of
such evidence is demanded. Such, also, is the view taken by Ch. B. Gilbert.
See Gilb. Evid. by Loffi, p. 5. See also Collins v. Maule, 8 €. & P.
502 ; Everingham . Roundell, 2 M. & Rob. 138 Harvey v. Thomas, 10
Watts, 63, But where there is no ground for legal presumption that better
secondary evidence exists, any proof is received, which is not inadmissible by
other rules of law ; unless the objecting party can show that befter evidence
was previously known to the other, and might have been produced ; thus
subjecting him, by positive proof, to the same imputation of fraud, which the
law itself presumes, when primary evidence i withheld. Thus, where 'a
notarial copy was called for, as the best evidence of the contents of a Tost note,
the Court held, that it was sufficient for the party to prove the nete by lh(;,
best evidence actually in his power; and that to yequire a notarial COpY,
would be to demand that, of the existence of which there was no evidence,
and which the law would not. presume was in the power of the party, it nat
being necessary that a promissory note should be protested.. Renner . The
Bank of Columbia, 9 Wheat. 582, 587; Denn . MeAllister, 2 Halst. 486,
53; United States v, Britton, 2 Mason, 464, 468. But where it was proved,
that a ecopy existed of a note, he was held bound tosprove it, by the copy.
2 Mason, 468. But if the party has voluntarily destroyed the instrumon-t,
he is not allgwed to prove its contents by secondary evidence, until he has

VOL. 1. 10
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Jfirst class those instruinents, which the law requires should
be in writing; —in the second, those contracts, which the
parties. have put in writing;—and in the tkird, all other
writings, the existence of which is disputed, and which are
material to the issue.

§ 86. In the first place, oral evidence cannot be substituted
for any instrument which the law requires to be in writing ;
such as records, public documents, official examinations, deeds
of conveyance of lands, wills, other than nuncupative, prom-
ises to pay the debt of another, and other writings mentioned
in the statute of frauds. In all these cases, the law having

- required that the evidence of the transaction should be in
writing; no other proof can be substituted for that, as long as
the writing exists, and ds in the power of the party. And
where oaths are required to be taken in-open Court, where.a
record of the oath is made, or before a particular officer, whose
duty it is to certify it; or where an appointment to an addi-
tional office is required to be made and certified on the back
of the party’s former commission ;. the written evidenee must
be produced.t “Even the admission of the fact, by a party,
unless solemnly made, as a substitute for other proof® does

L

repelled every inference of a. fraudulent design in its destruction. Blade .
Noland, 12 Wend. 173. So, where the subseribing witness to a deed is
dead, and Iis handwriting cannot be proved, the next best evidence is proof
of the handwriting of the grantor, and this is therefore required. Clark o,
Courtney, 5 Peters, 319. But in New York, proof of the handwriting of
the witness himself is next demanded. Jackson . Waldron, 13 Wend.
178. See post, § 575, But where a deed was lost, the party claiming under
it was not held bound to eall the subseribing witnesses, unless it could be
shown, that he previously knew who they were. Jackson z. Vail, 7 Wend.
125. So it was ruled by Lord Kenyon, in Kneeling ». Ball, Peake’s Evid.
App. Ixxyiii. In Gillies ». Smither, 2 Stark. R. 528, this point does ngt
seem to haye been considered ; but the case turned on the state of the plead-
ings, and the want of ‘any proof whatever, that the bond in question was-ever
executed by the intestate.

1 Rex v. Hube, Peake’s Cas. 132 ; Bassett v. Marshall, 9 Mass. 312
Tripp v. Garey, 7 Greenl. 266 ; 2 Stark, Evid. 570, 571; Dole v, Allen, 4
Greenl. 527,

2 See Ante, § 27: Post, § 169, 170, 186, 204, 205.
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not supersede direct proof of matter of record, by which it is
sought to affect him; for the record, being produced, may be
found irregular and void, and the party might be mistaken.!
Where, however, the record or document appointed by law,
is not part of the fact to be proved, but is merely a collateral
or subsequent memorial of the fact, such as the registry of
marriages and births, and the like, it has not this exclusive
character, but any other legal proof is admitted.?

$ 87. In the second place, oral proof cannot be substituted
for the written evidence of any contract, which the parties
have put in writing. Here, the written instrument may be
regarded, in some measure, as the ultimate fact to be proved, '
especially in the cases of negotiable securities; and in all
cases of written contracts, the writing is tacitly agreed upon,
by the parties themselves, as the only repository and the ap-
propriate evidence of their agreement. The written contract
is not collateral, but is of the very essence of the transaction.?

1 Scott v. Clare, 3 Campb. 236 ; Jenner ». Jolliffe, 6 Johns. 9 ; Welland
Canal Co. v. Hathaway, 8 Wend. 4803 1 Leach, Cr. C. 349; 2 Id. 625,
635.

2 Commonwealth . Norcross, 9 Mass. 492 ; Ellis v. Ellis, 11 Mass. 92 ;
Owings v. Wyant, 83 Har. & McH. 393 ; 2 Stark. Evid. 571 ; Rex v: Alli-
son, R. & R. 109; Read v. Passer, Peake's Cas: 231, :

3 The principles on which a writing is deemed part of the essence of any
transaction, and consequently the best or primary proof of it, are thus ex-
plained by Domat. — “The force of written proof consists in this; men
agree to preserve by writing the remembrance of past events, of which they
wish to create a4 memorial, either with the view of laying down a rule for
their own guidance, or in’order to have, in the instrument, a lasting proof” of
the truth of what is written. Thus contracts are written, in order to preserve
the memorial of what the contracting parties have prescribed for each other
to do, and to make for themselves a fixed and immutable law, as to what has
begn agreed on. So, testaments aré written, in order to preserve the remem-
brance of what the party, who has a right to dispose. of his property, has
ordained concerning it, and thereby lay down a rule for the guidance of
his heir and legatees. On the same principle are reduced into writing all
sentences, judgments, edicts, ordonnances, and other ‘matters, which either
confer title, or have the force of law. The writing preserves, unchanged,
the matters intrusted to it, and expresses the intention of the parties by their
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If, for example, an action is brought for use and occupation
of real estate, and it appears by the plaintiff’s own showing
that there was a written contract of tenancy, he must produce
it, or account for its absence; though, if he were to make
outa primé facie case, without any appearance of a written
contract, the burden of produging it, or at least of proving
its existence, would be devolved on the defendant.! But, if
the fact of the occupation of land is alone in issue without
respect to the terms of the tenancy, this fact may be proved
by any competent oral testimony, such as payment of rent,
or declarations’of the tenant, notwithstanding it appears that
the occupancy was under an agreement in writing; for here
the writing is only collateral to the fact in question.® The
same tule applies to every other species of written contract.
Thus, where, in a_suit for the price of labor performed, it ap-
pears that the work was commenced under an agreementin
writing, the agreement must be produced ; and, even if the
claim be for extra work, the plaintiff must still produce the
written agreement; for it may furnish evidence, not only
that the work wasover and beyond the original contraet; but
also of the rate at which it was to be paid for. So, inan in-
dictment for feloniously setting fire to a house, to defraud the
insurers, the policy itself is the appropriate evidence of the
fact of insurance, and must be produced.®* And the recorded
resolution of a charitable society, under which the plaintiff
earned the salary sued for, was on the same principle held
indispensably necessary to be produced.* The fact, that in
.

own testimdony. The truth of written aets is established by the acts them-
selves, that is, by the inspection of the originals.” — See Domat’s Civil
Law, Liv. 3, tit. 6, § 2, as translated in 7 Monthly Law Mag. p. 73.

1 Brewer v. Palmer, 3 Esp. 213 ; confirmed in Ramsbottom v. Tunbridge,
2 M. & S. 434 ; Rex v. Rawden, 8 B. & C. 708 ; Strother v, Barr, 5 Bing.
136, per Park, J.

2 Rex v. Inhabitants of Holy Trinity, 7 B. & C. 611 ; Doe v. Harvey,
8 Bing. 239, 241 ; Spiers v. Willison, 4 Cranch, 398 ; Dennett ». Crocker,
8 Greenl. 239, 244,

3 Rex v. Doran, 1 Esp. 127 ; Rex v. Gilson, Rus. & Ry. 138.

4 Whitford v. Tutin & al. 10 Bing. 395; Molton v. Harris, 2 Esp, 549.
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such cases the writing is in the possession of the adverse
party, does not change its ‘character; it is still the primary
evidence of the contract; and its absence must be accounted
for, by notice to the other party to produce it, or in some

other legal mode, before secondary evidence of its contents can
be received.!

§ 88. In the third place, oral evidence cannot be substi-
tuted for any writing, the existence of which is disputed, and
which is material either to the issue between the parties, or
to the credit of witnesses, and is not merely the memorandum
of some other fact. For, by applying the rule to such cases,
the Court acquires a knowledge of the whole contents of the
instrument, which may have a different effect from the state-
ment of a part® “I have always,” said Lord 'Tenterden,
“acted most strictly on the rule, that what is in writing, shall
only be proved by the writing itself. My experience has
taught me the extreme danger of relying on the recollection
of ‘witnesses, showever honest, as to the contents of written
instruments; they may be so easily mistaken, that T think
the purposes of justice require the strict enforcement of the
rule.”3  Thus, it is not allowed, on eross examination, in the
statement of a question to a witness, to represent the contents
of a letter; and to ask the witness whether he wrote a letter
to any person with such contents, or cofitents to the like
effect; without having first shown the letter to the witness,
and having asked him whether he wrote that letter ; because,
if it were otherwise, the cross examining counsel might put
the Court in possession of only a part of the contents of a

1 See further; Rex ». Rawden, 8 B. & C. 708 ; Sebree v. Dorr, 9 Wheat,
558.; Bullogk . Koon, 9 Cowen, 30; Mather v. Goddard, 7 Conn. 304 ;
Rank v. Shewey, 4 Waus, 218 ; Northus v. Jackson, 13 Wend. 86 ; Vinal
v. Burrill; 18 Pick. 401, 407, 408 ; Cowen & Hill's note 860 to 1 Phil. Evid,
452 ; Lanauze v, Palmer, 1 M. & M. 31.

) 2So0 held by all the Judges in the Queen’s case, 2 Brod. & Bing, 287,
See also Phil. & Am. on Evid. 441 ; 1 Phil. Evid, 429,
3 Vincent v. Cole, 1 M. & M. 258,
10%
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paper, when a knowledge of the whole was essential to a
right judgment in the cause. If the witness acknowledges the
writing of the letter, yet he cannot be questioned as to its
contents, but the letter itself must be read.! And if a witness
being examined in a foreign country, upon interrogatories
sentout with a commission for, that purpose, should in one of
his answers state the contents of a letter which is not pro-
duced ; that part of the deposition will be suppressed; not-
withstanding, he being out of the jurisdiction, there may be
no means of compelling him to produce the letter.2

§ 89. In cases, however, where the written communication
or agreement between the parties is collateral to the question
in issue, it need not be produced ; as, where the writing is a
mere proposal, which has not been acted upon ;3 or, where a
written memorandum was made of the terms of the contraet,
which was read in the presence of the parties, but never
signed, or proposed to be signed ;* or, where, during an em-
ployment under a written contract, a separate verbal order is

given ;7 or, where the action is.not directly upon the agree-
ment; for non-performance of it, but is in tort, for the con-
version or.detention of the document itself;® or, where the
action is for the plaintiff’s share of money had and received

by the defendant, under a written security for a debt due to
them both.”

!"The Queen’s case, 2 B. &. B. 287; Post, § 463.

2 Steinkeller v, Newton, 9 C. & P. 313.

3 Ingram v. Lea, 2 Campb. 521; Ramsbottom o. Tunbridge, 2 M. & S.
434 ; Stephens v. Pinney, 8 Taunt. 327 ; Doe v. Cartwright, 3 B, & A.
326 ; Wilson v. Bowie, 1 C. & P. 8; Hawkins v. Warre, 3 B. & C. 690.

4 Truwhitt v, Lambert, 10 Ad. & El. 470.

5 Reid v. Battie, M. & M. 413.

6 Jolley v. Taylor, 1 Campb, 143 ; Scott v, Jones, 8 Taunt. 865 ; How 2.
Hall, 14 East, 274 ; Bucher ». Jamratt, 3 B, & P. 143; Whitchead v- Scott,
1. M. & Rob. 2; Ross v. Bruee, 1 Day, 100; The People », Holbrook, 13
Johns. 90 ; McLean v. Hertzog, 6 S. & R. 154.

7 Bayne v, Stone, 4 Fsp. 13. Ree Tucker v, Welsh, 17 Mass, 165 ;
McFadden v. Kingsbury, 11 Wend. 667 ; Cowen & Hill’s note 860 to 1
Phil, Evid. 452 ; Southwick ». Stephens, 10 Johns, 443,
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§ 90. But, where the writing does not fall within either
of the three classes already described, there is no ground for
its excluding oral evidence. As, for example, if a written
communication be accompanied by a verbal one, to the same
effect, the latter may be received as independent evidence,
though not to prove the contents of the writing, nor as a sub-
stitute for it, Thus, also, the payment of money may be
proved by oral testimony, though a receipt be taken;! in
trover, a verbal demand of the goods is admissible, though a
demand in writing was made at the same time;? the admis-
sion of indebtment is provable by oral testimony, though a
written promise to pay was simultaneously given, if the
paper be inadmissible for want of a stamp.® Such, also, is
the case of the examination and confession of a prisoner,
taken down in writing by the magistrate, but not signed and
certified pursuant to the statutes.* Aud any writing, inad-
missible for the want of a stamp, or other irregularity, may
still be used by the witness who wrote it, or was present at
the time, as a memorandum to refresh his own memory, from
which alone he is supposed to testify, independently of the
written paper® In like manner, in prosecutions for political
offences, such as treason, conspiracy, and sedition, the inserip-
tion on flags and banners paraded in public, and the contents
of reselutions read at a puoblie meeting, may. be proved, as of
the nature of speeches; by oral testimony;® and in the case
of printed papers, all the impressions are regarded as originals,

-

I Rambert 2. Cohen, 4 Esp. 213; Jacob v. Lindsay, 1 East, 460 ; Doe v.
Cartwright, 3 B. & A. 326.

2 Smith ». Young, 4 Camph. 439,

3 Singleton v. Barrett, 2 Cr. & Jer. 368.

4 Lambe’s case, 2 Leach, 625; Rex ». Chappel, 1 M. & Rob. 3952396,
n.; 2 Phil. Evid. 81, 82 ; Roscoe’s Crim, Eyid. 46, 47,

5 Dalison v. Stark, 4 Bsp. 163; Jacob v. Lindsay, 1 East, 460 ; Mangham
v. Hubbard, 8 B. & C. 14 ; Rex v. Tarrant, 6 C. & P. 182; Rex v. Pressly,
Ib. 183; Layer’s case, 16 Howell’s St. Tr. 223 ; Post, § 228, 436.

6 Rex v. Hunt, 3 B. & A. 566 ; Sheridan & Kirwan's case, 31 Howell’s
St. Tr. 672.
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and are evidence against the person who adopts the printing,
by taking away copies.!

§ 91. The rule rejecting secondary evidence, is subject to
some ezceptions ; grounded either on public convenience, or
on the nature of the facts to.be proved. Thus, the contents
of any record of a judicial Court, and of entries in any other
public books or registers, may be proved by an ezamined copy.
This exception extends to all records and entries of a publie
nature, in books required by law to be kept; and is admitted
because of the inconvenience to the public, which the removal
of such documents might occasion, especially if they were
wanted in two places at the same time; and, also, because of
the jpublic character of the facts they contain, and the conse-
quent facility of detection of any fraud or error in the copy.?

§92. For the same reasons, and from the strong presump-
tion arising from the undisturbed exercise of a public office,
that the appointment to it is valid, it is not, in general, neces-
sary to prove the written appointments of public officers. ~ All,
who are proved to have acted as such, are presumed to have
been duly appointed to the office, until the contrary appears ;
and it is not material how the question arises, whether in a
civil or criminal case, nor whether the officer is or is not a
party to the record ;® unless, being plaintiff, he unnecessarily

I Rex ». Watson, 2 Stark, R. 120,-130. ’

2 Bull, Nu P, 226 ; 1 Stark: Evid. 189, 191. But this exception does not
extend to an answer in chancery, where the party is indicted for parjury
therein; for there the original must be produced, in order to identify the
party, by proof of his handwriting. The same reason applies to depositions
and affidavits. Rex ». Howard, 1 M. & Rob. 189.

3 Rex v. Gordon, 2 Leach’s C. C. 581; Berryman v. Wise, 4 T. R. 366 :
McGahey v. Alston, 2 Mees, & Welsh, 206,.211 ;. Radford ». McIntosh, 3
T. R. 632; Cross v. Kaye, 6T, R. 663 ; James v. Brawn, 5 B. & A, 243 ;
Rex v. Jones, 2 Campb. 131 ; Rex v. Verelst, 3 Camph, 432, A commis-
sioner appointed to take affidavits is a publie officer, within this exception.
Rex v. Howard, 1 M. & Rob. 187. See Ante, § 83; United States v,
Reyburn, 6 Peters, 352, 367 ; Regina v, Newton, 1 Car. & Kir. 469; Doe
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-
avers his title to the office, or the mode of his appeintment ;

in which case, as has been zﬂr?aady shown, the proof must
support the entire allegation.! These, and similar exceptions
are also admitted, as not being within the reason of the
rule, which calls for primary®vidence, namely, the presump-
tion of fraud, arising from its non-production.

§93. A further relaxation of the rule has been admitted,
where the evidence is the result of voluminous facts, or of the
inspection of many books and papers, the examination of
which could not conveniently take place in Court.2 Thus, if
there be one invariable mode, in which bills of exchange have
been drawn between particular parties, this may be proved by
the testimony of a witness-conversant with their habit of
business, and speaking generally of the fact, without pro-
ducing the bills. But, if the mode of dealing has not been
uniform, the case does not fall within this exception, but is
governed by the rule requiring the production of the writings.3
So, also, a witness who has inspected the accounts of the
parties, though he may not give evidence of their particular
contents, may be allowed to speak to the general balance,

v. Barnes, 10 Jur. 520; Plumer v. Briscoe, 12 Jur. 351; Doe . Young, 8
Ad. & El 63, N, 8.

1 Ante, § 56; Canpell v. Curtis, 2 Bing. N. C. 228; Moises .. Thornton,
8 T. R, 303 ; The People v. Hopson, 1 Denio, R. 574. In an action by the
sheriff’ for his poundagé, proof that he has acted as sherifi’ has been held
sufficient primd jfacie evidence that he is so, without proof of his appeint-
ment.  Bunbury v. Matthews, 1 Car. & Kir. 380. But in New York it
has been held otherwise. The People v. Hopson, supra.

2Phil. & Am. on Evid. 454; 1 Phil. Evid. 433, 4314. The niles of
pleading have, for a similar reason, been made to yield to public convenience
in the administration of justice ; and a general allegation is frequently al-
lowed, **when the matters to be pleaded tend to infiniteness and multiplicity,
whereby the rolls shall be incumbered with the length thereof.” Mints ».
Bethil, Cro. El. 749 ; Stephen on PL. 359, 360. Courts of Equity admit the
same exception in regard to parties to bills, where they are numerous, on the
like grounds of convenience. Story on Equity, Pl. 94, 95, ¢ seq.

3 Spencer v. Billing, 3 Campb. 310.
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-

without producing the accougfs.! And, where the question is
upon the solvency of a party a% a particular time, the general
result of an examination of his books and securities may be
stated in like manner.2

-

§ 94 Under this head may be mentioned the case of
tnscriptions on walls and fixed tables, .smural monuments,
gravestones, surveyors’ marks on boundary trees, &ec., which,
as they cannot conveniently be produced in Court, may be
proved by secondary evidence.?

§ 95. Another exception is made, in the examination of a
witness on' the voir dire, and in preliminary inquiries of the
same nature. If; upon such examination, the witness dis-
closes the existence of a written instrument affecting his
competency, he may also be interrogated as to its contents.
To a case of this kind, the general rule requiring the produc-
tion of the instrument, or notice to produce it, does not apply ;
for the objecting party may have been ignorant of its exist-
ence, until it was disclosed by the witness; nor could he be
supposed to know that such a witness would be produced.
So, for the like reason, if the witness, on the voir dire, admits
any other fact going to render him incompetent, the effect of
which has been subsequently removed by a written document,
or even a record, he *may speak to the contents of such writ-
ing, without producing it; the rule being, that where the
objection arises on the voir dire, it may be removed on the

1 Roberts v. Doxon, Peake’s Cas. 83. But not as to particular facts
appearing on the books, or deducible from the entries. Dupuy ». Truman,
2Y. & C. 341.

2 Meyer v. Sefton, 2 Stark. R. 274.

4 Doe v. Coyle, 6 C. & P. 360; Rex v. Fursey, Id. 81. Butif they can
conveniently be brought inte Court, their actual production is reguired.
Thus, where it was proposed to show the contents of a printed notice, hung
up in the office of the party, who was a carrier, parol evidence of its contents
was rejected, it not being affixed to the freehold. Jones v. Tarleton. 1 D. P.
C. (N. 8.) 625.
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voir dire! If, however, the witness produces the writing, it
must be read, being the best evidence.?

$ 96. It may be proper, in this place, to consider the ques-
tion, whether a verbal admission of the contents of a wriling,
by the party himself, will supersede the necessity of giving
notice to produce it; or, in other words, whether such admis-
sion, being made against the party’s own interest, can be used
as primary evidence of the contents of the writing, against
him and those claiming under him. Upon this question, there
appears some discrepancy in the authorities at nisi prius.3
But it is to be observed, that there is a material difference
between proving the execution of an attested instrument,
when produced, and proving the party’s admission, that by a
written instrument, which is not produced, a certain act was
done. In the former case, the law is well settled, as we shall
hereafter show, that when an gttésted instrument is in Court,
and its execution is to be proved against a hostile party, an
admission on his part, unless made with a view to the trial of
that cause, is not sufficient. 'This rule is founded on reasons
peculiar to the class of cases to which it isapplied. A dis-
tinction is also to be observed between a confessio juris, and a

1 Phil, & Am. on Evid. 149; 1 Phil. Evid. 154, 155; Butcher’s Co, v.
Jones, 1 Esp. 160 ; Botham ». Swingler, Ib. 164 ; Rex ». Gisburn, 15 East,
57; Carlisle v. Fady, T C. & P. 234, note; Miller v. Mariner’s Chureh,
7 Greenl. 51; Sewell’ v. Stubbs, 1 C. & P. 73.

2 Butler ». Carver, 2 Stark. R. 4383. A distinction has been taken be-
tween cases, where the incompetency appears from the examination of the
witness, and those where it is already apparent from the record, without his
examination ; and it has been held, that the latter case falls within the rule,
and not within the exception, and that the writing which restores the compe-
tency must be produced. See acc. Goodhay v, Hendry, 1 M. & M. 319,
per.Best, C.J., and Id. 321, n., per Tindal, C. J. But see Carlisle v. Eady,
1 C. & P. 234, per Park,J. ; Wandless v. Cawthome, 1 M. & M. 321, n.
per Parke, J, contra. See 1 Phil. Evid. 154, 155.

3Phil. & Am. on Evid. 363, 364; 1 Phil. Evid. 346, 347. See the
Monthly Law Magazine, Vol. 5, p. 175~ 187, where this point is distinetly
treated.
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confessio facti. If the admission is of the former nature, it
falls within the rule already considered, and is not received ;1
for the party may not know the legal effect of the instrument,
and his admission of its nature and effect may be exceedingly
erroneous. - But-where the existence, and not the formal exe-
cation of a writing is/ the subject of inquiry, or where the
writing is collateral to the prineipal facts, and it is on these
facts that the claim is founded, the better opinion seems to be,
that the confession of the party, precisely identified, is admis-
sible, as primary evidence of the facts recited in the writing;
though it is less satisfactory than the writing itself? Very
great ‘weight ought not to be attached to evidence of what
a party has been supposed to have said; as it frequently
happens; not only that the witness has misunderstood what
the party said, but that, by unintentionally altering a few of
the expressions really used, he gives an-effect to the statement,
completely at variance with what the party actually did say.3
Upon this distinction the adjudged cases seem chiefly to turn.
Thus, where, in an action by the assignees of a bankrupt, for
infringing a patent right standing in his name, the defendant
proposed to prove the oral declaration of the bankrupt, that
by certain deeds an interest in-the patent right had been
conveyed by him to a stranger, the evidence was properly
rejected ; for it involved an ‘opinion of the party upon the
legal effect of the deeds.* On the other hand, it has been
held, that the fact of the tenancy of an estate, or that one
person,.at a certain time, occupied it as the tenant of a certain

1 Ante, § 86; Moore v. Hitcheock, 4 Wend. 262, 298, 299;: Paine v.
Tucker; 8 Shepl. 138.

2 Howard ». Smith, 3 Scott, N. R. 574.

3 Per Parke, J. in Farle ». Picken, 5 C. & P. 542, note. See also
1 Stark. Evid. 35, 36 ; 2 Stark. Evid. 17; Post, §:200, 203; Ph. & Am.
on Evid. 391, 392 ; 1 Phil. Evid. 372.

4 Bloxam v. Flsee, 1.C. & P. 558 ; Ry. & M. 187, S. €. See to the game
point, Rex v. Hube, Peake’s Cas. 132 : Thomas ». Ansley, 6 Esp. 80;
Scott v. Clare, 3 Campb. 236; Rex v. Careinion, 8 East, 77; Harrison v.
More, Phil. & Am. on Evid. 365, n. ; 1 Phil. Evid. 347, n.; Rex v, Inhab-
itants of Castle Morton, 3 B. & A. 588, :
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other: person, may be proved by oral testimony. But if the
terms of the contract are in controversy, and they are con-
tained in a writing, the instrument itself must be produced,!

$ 97. There is a class of cases, which seem to be excep-
tions to this rule, and to favor the doetrine, that oral declara-
tions of a party to an instrument, as to its contents or effect,
may be shown as a substitute for direct proof by the writing
itself.  But these cases stand on a different prineiple, namely,
that where the admission invelves the material fact in pais, as
well as a matter of law, the latter shall not operate to exclude
evidence of the fact from the Jury. It is merely placed in
the same predicament with mixed questions of law and fact,
which are always left to the Jury, under the advice and
instructions of the Court2 Thus, where the plaintiff, in
ejectment, had verbally declared that he had ¢ sold the lease,”
under which he elaimed title, to a stranger, evidence of this
declaration was admitted against him.3 It involved the fact
of the making of an instrument called an assignment of the
lease, and of the delivery of it to the assignee, as well as the
legal effect of the writing. 8o, also, similar proof has been
received, that the party was * possessed of a leasehold,” 4 —
‘““held a note,” 5— “had dissolyed a partpership,” which was
created by .deed,®— and, that the indorser of a dishonored bill
of exchange admitted, that it has been *duly protested.” 7
What the party has stated in his answer in Chancery, is

! Brewer v. Palmer, 3 Esp. 213; Rex v. Inhabitants of Holy Trinity,
7B. & C. 611; 1 Man. & Ry. 444, 8. C.; Strother v. Barr et al. 5 Bing,
136 ; Ramsbottom ». Tunbridge, 2 M, & S, 434.

2 United States v. Battiste, 2 Sumn. 210.

3 Doe d. Lowden v. Watson, 2 Stark. R. 230.

4 Dighy v. Steele, 3 Campb. 115,

5 Sewell ¢. Stubbs, 1 C. & P. 73.

6 Doe d. Waithman v. Miles, 1 Stark. R. 181; 4 Campb. 375.

7 Gibbons v. Coggon, 2 Campb. 188. Whether an admission of the coun-
terfeit character of @ bank note which the party had pussed, is sufficient
evidence of the fact; without producing the note, guere; and see Common-
wealth v. Bigelow, 8 Met. 235,

VOL. L 11
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admissible on other grounds, namely, that it is a solemn decla-
ration under oath in a judicial proceeding, and that the legal
effect of the instrument is stated under the advice of counsel
learned in the law. So, also, where both the existence and
the legal effect of one deed are recited in another, the solem-
nity of the act, and the usual aid of counsel, take the case
out of the reason of the general rule, and justify the admission
of such recital, as satisfactory evidence of the legal effect of
the instrument, ‘as well as conclusive proof of its execution.!
There are other cases, which may seem, at first view, to
constitute exceptions to the present rule; but in which the de-
clarations of the party were admissible, either as contempora-
neous with an act done, and expounding its character, thus
being part of the res geste ; or, as establishing a collateral
fact, independent of the written instrument.  Of this sort, was
the declaration of a bankrupt, upon his return to his house,
that he had been absent in order to avoid a writ issned against
him ;2 the oral acknowledgment of a debt, for which an un-
stamped note had been given ; 3 and the oral admission of the
party, that he was in fact a member of a society created by
deed, and had done certain acts in that capacity.*

1 Ashmore v. Hardy, 7 C. & P. 501 ; Digby v. Steele, 3 Campb. 115;
Burleigh v. Stibbs, 4 T. R. 465; West v. Davis, 7 East, 363; Paul 2.
Meek, 2 V. & J. 116 ; Breton ». Cope, Peake’s Cas. 30.

2 Newman v. Stretch, 1 M, & M. 338.

3 Singleton ». Barrett, 2 C. & J. 368.

4 Alderson 2. Clay, 1 Stark. R. 405 ; Harvey ». Kay, 9 B. & C. 356.

HEARSAY.

CHAPTER V.

OF HEARSAY.

§ 98. Tae first degree of moral evidence, and that which is .
most satisfactory to the mind, is afforded by our own senses;
this being direct evidence, of the highest nature. Where this
cannot be had, as is generally the case in the proof of facts
by oral testimony, the law requires the next best evidence,
namely, the testimony of those who can speak from their own
personal knowledge. It is not requisite that the witness should
have personal knowledge of the main fact in controversy ; for
this may not be provable by direct testimony, but only by
inference from other facts shown to exist. But it is requisite
that, whatever facts the witness may speak to, he should be
confined to these lying in his ewn kno\vledge, whether they
be things said or done, and should not testify from information
given by others, however worthy of credit they may be. For
it is found indispensable, as a test of truth, and to the proper
administration of justice, that every living witness should, if
possible, be subjected to the ordeal of a cross examination,
that it may appear, what were his powers of perception, his
opportunities for observation, his attentiveness in observing,
the strength of +his recollection, and his disposition to speak
the truth. But testimony from the relation of third persons,
even where the informant is known, cannot be subjected to
this test; nor is it often possible to ascertain through whom,
or how many persons, the narrative has been transmitted,
from the original witness of the fact. It is this, which con-
stitutes that sort of second-hand evidence, termed hearsay.

§ 99. The term hearsay, is used with reference to that
which is written, as well as to that which is spoken ; and; in
its legal* sense, it denotes that kind of evidence, which does
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admissible on other grounds, namely, that it is a solemn decla-
ration under oath in a judicial proceeding, and that the legal
effect of the instrument is stated under the advice of counsel
learned in the law. So, also, where both the existence and
the legal effect of one deed are recited in another, the solem-
nity of the act, and the usual aid of counsel, take the case
out of the reason of the general rule, and justify the admission
of such recital, as satisfactory evidence of the legal effect of
the instrument, ‘as well as conclusive proof of its execution.!
There are other cases, which may seem, at first view, to
constitute exceptions to the present rule; but in which the de-
clarations of the party were admissible, either as contempora-
neous with an act done, and expounding its character, thus
being part of the res geste ; or, as establishing a collateral
fact, independent of the written instrument.  Of this sort, was
the declaration of a bankrupt, upon his return to his house,
that he had been absent in order to avoid a writ issned against
him ;2 the oral acknowledgment of a debt, for which an un-
stamped note had been given ; 3 and the oral admission of the
party, that he was in fact a member of a society created by
deed, and had done certain acts in that capacity.*

1 Ashmore v. Hardy, 7 C. & P. 501 ; Digby v. Steele, 3 Campb. 115;
Burleigh v. Stibbs, 4 T. R. 465; West v. Davis, 7 East, 363; Paul 2.
Meek, 2 V. & J. 116 ; Breton ». Cope, Peake’s Cas. 30.

2 Newman v. Stretch, 1 M, & M. 338.

3 Singleton ». Barrett, 2 C. & J. 368.

4 Alderson 2. Clay, 1 Stark. R. 405 ; Harvey ». Kay, 9 B. & C. 356.
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§ 98. Tae first degree of moral evidence, and that which is .
most satisfactory to the mind, is afforded by our own senses;
this being direct evidence, of the highest nature. Where this
cannot be had, as is generally the case in the proof of facts
by oral testimony, the law requires the next best evidence,
namely, the testimony of those who can speak from their own
personal knowledge. It is not requisite that the witness should
have personal knowledge of the main fact in controversy ; for
this may not be provable by direct testimony, but only by
inference from other facts shown to exist. But it is requisite
that, whatever facts the witness may speak to, he should be
confined to these lying in his ewn kno\vledge, whether they
be things said or done, and should not testify from information
given by others, however worthy of credit they may be. For
it is found indispensable, as a test of truth, and to the proper
administration of justice, that every living witness should, if
possible, be subjected to the ordeal of a cross examination,
that it may appear, what were his powers of perception, his
opportunities for observation, his attentiveness in observing,
the strength of +his recollection, and his disposition to speak
the truth. But testimony from the relation of third persons,
even where the informant is known, cannot be subjected to
this test; nor is it often possible to ascertain through whom,
or how many persons, the narrative has been transmitted,
from the original witness of the fact. It is this, which con-
stitutes that sort of second-hand evidence, termed hearsay.

§ 99. The term hearsay, is used with reference to that
which is written, as well as to that which is spoken ; and; in
its legal* sense, it denotes that kind of evidence, which does
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not derive its value solely from the credit to be given to the
witness himself, but rests also, in part, on the veracity and
competency of some other person.! Hearsay evidence, as
thus described, is uniformly held incompetent to establish any
speeific fact, which, in its nature, is susceptible of being
proved by witnesses, who can speak from their own knowl-
edge. That this species of testimony supposes something
better, which might be adduced in the particular case, is not
the sole ground of its exclusion. Tts intrinsic weakness, its
incompetency to satisfy the mind as to ‘the existence of the
fact, and the frauds which may be practised under its cover,
combine to support the rule, that hearsay evidence is totally
inadmissible.?

§ 100. ‘Before we proceed any farther in the discussion of
this branch of evidence, it will be proper to distinguish more
clearly between hearsay evidence, and that which is deemed
original. For it does not follow, because the writing or words
in question are those of a third person, not under oath, that
therefore they are to be considered as hearsay. On the con-
trary, it-happens in many cases, that the very fact in contro-
versy is, whether such things were written, or spoken, and
not whether they were true ; and in other cases, such language
or statements, whether written or spoken, may be the natural
or inseparable concomitants of the principal fact in contro-
versy:# In such cases, it is obvious, that the writings or words
are not within the meaning of hearsay, but are original and
independent facts, admissible in proof of the issue.

§ 101. Thus, where the question is, whether the party
acted prudently, wisely, or in good faith, the information, on
which he acted, whether true or false, is original and material

1'1 Phil. Evid. 185.

2 Per Marshall, C. J. in Mima Queen v. Hepbum, 7 Cranch, 200, 295,
206 ; Davis v. Wood, 1 Wheat. 6, 8; Rex v. Eriswell, 3 T. R, 707.

3 Bartlett v. Delprat, 4 Mass. 702, 708 ; Du Bost v. Beresford, 2 Campb,
511, 512. :

CHaP. v.] HEARSAY. 125

evidence. This is often illustrated in actions for malicious
prosecution; ! and, also, in cases of agency and of trusts. S,
also, letters and conversation addressed to a person, whose
sanity is the fact in the question, being connected in evidence
with seme act done by him, are original evidence to show
whether he was insane, or not.2 The replies given to inquiries
made at the residence of an absent witness, or at the dwelling-
house of a bankrupt, denying that he was at home, are also
original evidence.? In these, and 8]0 like cases, it is not

1 Taylor v. Willans, 2 B. & Ad. 845. So, to reduce the damages, in an
action for libel. Coleman v. Southwick, 9 Johns, 45,

2 Wheeler v. Alderson, 3 Hagg. Eecl. R. 574, 608; Wright ». Tatham,
1 Ad. & EL 3,8; 7 Ad & El 313, 8. C.; 4 Bing. N. C, 489, S. C.
Whether letters addressed to the person, whose sanity is in issue, are admis-
sible evidence to prove how he was treated by those who knew him, without
ghowing any reply on his part, or any other act connected with the Jetters or
their contents, was @ question much discussed in Wright v. Tatham. Their
admissibility was strongly urged, as evidence of the manner in which the
person was in fact freated by those who knew him; but it was replied, that
the effect of the letters, alone considered, was only to show what were the
opinions of the writers; and that mere opinions, upon a distinet fact, were in
general inadmissible ; but, whenever admissible, they must be proved, like
other facts, by the witness himself under oath. The letters i@ this case were
admitted by Gurney, B., who held the assizes; and upon error in the Ex--
chequer Chamber, four of the learned Judges deemed them rightly admitted,
and three thought otherwise ; but the point was not decided, a venire de novo
being awarded on another ground. (See2 Ad. & EL 3; and 7 Ad. & El
329.) TUpon the new trial before the same Judge, the letters were agdin
received; and for this cause, on motion, a new trial was granted by Lord
Denman, C. J., and Littledale and Coleridge, Js. The cause aas then again
tried before Coleridge, J., whorejected the letters; and exceptions being taken,
a writ of ‘error was agiin brought in the Exehequer Chamber ; where the six
learned Judges present, being divided equally upen the question, the judgment
of the King's Bench was affirmed ; (see 7 Ad. & El. 313, 408,) and this judg-
ment was afterwards affirmed in the House of Lords; (see 4 Bing N, C 489,)
alarge majority of the learned Judges concurring in opinion, that letters ad-
dressed to the party were not admissible in evidence, unless connected by proof,
with some act of his own in regard to the letters themselves or their contents.

3 Crosby v. Percy, 1 Taunt. 364 ; Morgan v. Morgan, 9 Bing. 359 ;
Sumner v. Williams, 5 Mass. 444 ; Pelletrean v. Jackson, 11 Wend. 110,
123, 124 ; Key v. Shaw, 8 Bing. 320; Phelps v. Foot, 1 Conn. 387.

11%
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necessary to call the persons, to whom the inquiries were ad-
dressed, since their testimony could add nothing to the credi-
bility of the fact of the denial, which is the only fact, that is
material. 'This doctrine applies to all other communications,
wherever the fact that such communication was made, and
not its truth or falsity, is the point in controversy.! Upon the
same principle it is considered, that evidence of general repu-
tation, reputed ownership, public rumor, general noloriety, and
the like, though composgd of the speech of third persons not
under oath, is otiginal evidence and mot hearsay ; the subject
of inquiry being the concurrence of many voices to the same
fact.?

§ 102. Wherever the bodily or mental feelings of an indi-
vidual are material to be proved, the usual expressions of such
feelings, made at the time in question, are also original evi-
dence. If they were the natural language of the affection,
whether of body or mind, they furnish satisfactory evidence,
and often the only proof, of its existence. And whether they
were real or feigned, is for the Jury to determine. Thus, in
actions for criminal conversation, it being material to ascertain
upon what germs the husband and wife lived together before

.'the seduction, their language and deportment towards each
other, their correspondence together, and their conversations
and correspondence with third persons, are original evidence.®

1 Whitehead v. Scott, 1 M. & Rob. 2 ; Shott v. Strealfield, ib. 8; 1 Ph.
Evid. 188.

2 Foulkes v. Sellway, 3 Esp. 236 ; Jones v. Perry, 2 Esp. 4827 Rex v.
Watson, 2 Stark. R. 116; Bull. N. P. 206, 297. Evidence of reputed
ownership is seldom admissible, except in cases of bankruptey, by virtue of
the statute of 21 Jac. 1, ¢. 19, § 11; Gurr v. Rutton, Holt’s N. P. Cas.
397 Oliver v. Bartleit, 1 Brod. & Bing. 269. Upen the question, whether
u libellous painting was meant to/represeut a certain individual, Lord Ellen-
borough permitted the declarations of the spectators, while looking at the
pieture in the exhibition room, to be given in evidence. Du Bost v. Beres-
ford, 2 Campb. 512.

3 Trelawney v. Coleman, 2 Stark. R. 191 ; 1 Bam. & Ald. 90, S. C.;
Willis ». Barnard, 8 Bing. 376 ; Elsam v. Faucett, 2 Esp. 562; Winter v.
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But, to guard against the abuse of this rule, it has been held
that before the letters of the wife can be received, it must ht:,
proved that they were written prior to any misconduet on her
part, and when there existed no ground for imputing collu-
sion.! If written after an attempt of the defendant to accom-
plish the crime, the letters are inadmissible.2 Nor are the
dates of the wife’s lettefs to the husband recejved as sufficient
evidence of the time when they were written, in order to rebut
a charge of cruelty on his part; becayge of the danger of col-
lusion.? 8o, also, the representation, by a sick person, of the
nature, symptoms, and effects of the malady, under which he
is laboring at the time, are received as original evidence. If
made to a medical attendant, they are of greater weight as
evidence ; but, if made to any other person, they are not on
that account rejected.* In prosecutions for rape, too, where
the party injured is a witness, it is material to show that she
made complaint of the injury while it was yet recent. Proof
of such complaint, therefore, is original evidence; but the

statement of details and circumstances is exeluded, it being no
legal proof of their truth.’

§ 103. To this head may be referred much of the evidence
sometimes termed hearsay, which is admitted in cases of

4
—

Wroot, T M. & Rob. 404 ; Gilchrist v. Bale, 8 Watts, 355 ; Thompson v.
Freeman, Skin. 402,

1 Edwards ». Crock, 4 Esp. 39 ; Trelawney v. Coleman, 1 Barn. & Ald.
90; 1 Phil. Evid. 190, 1

2 Wilton v. Webster, 7 Car. & P, 198. -

3 Houliston #. Smyth,-2 Car & P. 22 ; Trelawney v. Coleman, 1" Barn
& Ald. 90. J

4 Aveson v. Lord Kinnaird, 6 Fast, 188: 1 Ph. Evid. 191 ; Grey v.~‘
Young, 4 MeCord, 38; Gilchrist v. Bale, 8 Watts, 355.

51 East, P. C. 444, 445 1 Hale; P. €. 633; 1 Russell on Crimes; 565 ;
Rex v. Clarke, 2 Stark. R. 241. Th a proseeution for conspiring to aséemble
4 large meeting, for the purpose of exciting terror in the community, the
complaints of terror, made by persons professing to be alirmed, wer'e'per»
mitted to be proved by a witness; who heard them, without calling the persons

themselves. Regina v. Vincent et al. 9 €. & P. 275.




128 LAW OF EVIDENCE. [earT 1.

pedigree. 'The principal question, in these cases; is that of
the parentage, or descent of the individual; and in order to
ascertain ‘this fact, it is material to know how he was ac-
knowledged and treated by those who were interested in him,
or sustained towards him any relations of blood or of affinity.
It was long unsettled, whether any and what kind of relation
must have subsisted between the person speaking and the
person whose pedigree was in question; and there are reported
cases in which the declarations of servants, and even of neigh-
bors and friends, have been admitted. But it is now settled,
that the law resorts to hearsay evidence in cases of pedigree,
upon the ground of the interest of the declarants in the person,
from whom the descent is made out, and their consequent
interest in knowing the connexions of the family. The rule
of admission is, therefore, restricted to the declarations of
deceased persons, who were related by blood or marriage to
the person, and, therefore, interested in the succession in
question.! And, general repute in the family, proved by the
testimony of a surviving member of it, has been considered as
falling within the rule.®

1 Vowles v. Young, 13 Ves. 140, 147 ; Goodright ». Moss, Cowp. 591,
594, as /expounded by Lord Bldon in Whitelocke », Baker, 13 Ves. 514;
Johnson v. Lawson, 2 Bing. 86 ; Monkton v. Attorney General, 3 Russ. &
My. 147, 156 ; Crease v. Barrett, 1 Cromp. Mees. & Ros. 919, 928 ; Casey
. O'Shaunessy, 7 Jur. 1140; Gregory v. Baugh, 4 Rand. 607 Jewell .
Jewell, 1 How. S. C. Rep. 231; 17 Peters, 213, S. C.; Jackson v. Browner,
18 Johns. 87; Chapman v. Chapman, 2 Conn. 347; Waldron v. Tuttle, 4
N. Hamp. 371 ; Cowen & Hill's note 466, to 1 Ph. Evid. 240.

2 Doe v Griffin, 15 East, 293. There is no valid objection to such evidence,
because it is hearsay upon hearsay, provided all the declarations are within
the family. Thus, the declarations of a ‘deceased lady, as to what had been
stated to her by her husband in his lifetime, were admitted. Doe v. Randall, 2
M. & P.20; Monkton v. Attorney Gen. 2 Russ. & My. 165 ; Bull. N. P. 295
Elliot v, Piersol, 1 Peters, 328, 337 ; Doe v.Davies, 11 Jur. 607, In regard
to the value and weight to be given to this kind of evidence, the following ob-
servations of Lord Langdale, M. R. are entitled to great consideration. “In
cases,” said he, ““where the whole evidence is traditionary, when it con-
sists entirely of family reputation or of statements of declarations made by
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§ 104. The term, pedigree, however, embraces not only
descent and relationship, but also the facts of birth, marriage,
and death, and the times when these events happened. These
facts, therefore, may be proved in the manner above men-
tioned, in all cases where they occur incidentally, and in
relation to pedigree. Thus, an entry by a deceased parent,
or other relative, made in a bible, family missal, for any other
book, or in any document or paper, stating the.fact and date
of the birth, marriage, or death of a child, or other relative,
is regarded as the declaration of snch parent or relative, in a
matter of pedigree.! So, also, the correspondence of deceased
members of the family, recitals in family deeds, such as mar-
riage settlements, descriptions in wills, and other solemn acts,

persons who. died long ago, it must be taken with such allowances and also
with such suspicions, as ought reasonably to be attached to it. When family
reputation, or declarations of kindred made in a family, are the subject (;f
evidence, and the reputation 18 of long standing, or the declarations are of old
date, the memory as 1o the source of the reputation, or as to the persons who
made the declarations, can rarely be charaeterized by perfeet accuraey. What
is true may become blended with, and searcely distinguishable from some-
thing that is erroneous; the detection of error in any part of the statement
necessarily throws doubt upon the whole statement, and yet all that is ma-
terial to the case may be perfectly true ; and if the whole be rejected as false,
because error in. some part is proved, the greatest injustice may be dene. All
testimony is subject to such errors, and testimony of this kind is more particu-
larly so ; and however difficult it may be to discover the truth, in cases where
there can be no demonstration, and where every conclusion which may be
drawn, is subject to some doubt or uncertzinty, or {0 some opposing prub:;hili-
ties, the Courts are bound to adopt the eonélusion which appears to rest on
the most solid foundation.” = See Johnston #. Todd, 5 Beav. 599, 6¢0,

1 'The Berkley Peerage case, 4 Campb. 401, 418; Doe v. Bray, 8 B. & €.
§13; Monkton ». The Attor. Gen. 2 Russ. & My. 147 ; Jackson v. Couley,
8 Johns. 128, 131, per Thompson, J.; Douglas v. Saunderson, 2 Dall. 116;
The Slane Peerage case, 5 Cl&k & Fin. 24 ; Carskadden v. Poorman, 10
Watts, 82; The Sussex Peerage ease, 11 Clark & Fin. 85; Watson v.
Brewster, 1 Barr, Pennsylv. R. 381.  And in a recent case this doetrine has
been thought to warrant the admission of declarations, made by a deceased
person, as to where his family came from, where he came from, and of what
place his father was designated. Shields v. Boucher, 1 De Gex & Smale,
40.
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.
are original evidence in all cases, where the oral declarations

of the parties are admissible.! In regard to recitals of pedigree
in bills and answers in Chancery, a distinction has been taken
between those facts which are not in dispute, and these which
are’in controversy ; the former being admitted, and the latter
excluded.2 Recitals in deeds, other than family deeds, are
also admiue&, when corroborated by long and peaceable pos-
session according to the deed.® :

§ 105. Inscriptions on tombstones; and other funereal monu-
ments, engravings on rings, inseriptions on family portraits,
charts of pedigree, and the like, are also admissible, as original
evidence of the same facts. Those which are proved to have
been made by, or under the direction of a deceased relative,
are admitted as his declarations. But, if they have been
publicly exhibited and were well known to the family; the
publicity of them supplies the defectof proof in not showing
that they were declarations of deceased members of the fam-
ily ;-and they are admitted on the ground of tacit and common
assent. It is presumed, that the relatives of the family would
not permit an inseription without foundation to remain;
and that a person would not wear a ring with an error on

1 Ph. & Am. on Evid. 229, 230, 1 Ph. Evid. 216, 217, and cases there cited.
In two recent cases, the recitals in the deeds were held admissible only
against the parties to the deeds; but in neither of those cases was the party
proved to have been related to those whose pedigree was recited. In Fort v.
Clarke, 1 Russ. 601, the grantors recited the death of the sons of John Cor
mick, tenants in tail male, and declared themselves heirs of the bodies of his
daughters, who were devisees in remainder ; and in Slaney v. Wade, 1 Mylne
& Craig, 338, the grantor was a mere trustee of the estate, not related to the
parties. See also Jackson v. Cooley, 8 Johns., 128; Jackson v. Russell,
4 Wend. 543 ; Keller ». Nutz, 5 S. & R. 261. If the recital.in a. will is
made after the fact recited is in controversy, the will is not admissible as evi-
dence of that fact. The Sussex Peerage case, 11 Clark & Fin. 85.

2 Phil. & Am. on Evid. 231, 232, and the authorities there cited. As to
the effect of a lis mota upon the admissibility of declarations and reputation,
see Post, § 134 -131.

3 Stokes v. Dawes, 4 Mason, 268.
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it.1 Mural and other funereal inscriptions are provable by
copies, or other secondary evidence, as has been already
shown.2 Their value, as evidence, depends much on the
authority under which they were set up, and the distance
of time between their erection and the events they commem-
orate.?
.

$ 106. Under this head, may be mentioned family eonduct,
such as the tacit recognition of relationship, and the disposi-
tion and devolution of property, as admissible evidence, {from
which the opinion and belief of the family may be inferred,
resting ultimately on the same basis as evidence of family
tradition. Thus, it was remarked by Mansfield, C. J. in the
Berkley Pecrage case,* that ““if the father is proved to have
brought up the party as his legitimate son, this amounts to a
daily assertion that the son ‘is legitimate.” ~And Mr. Justice
Ashhurst, in anether case, remarked that the circumstance of
the son’s taking the name of the person with whom his mother
at the time of his birth lived in a state of adultery, which
name he and his descendants ever aflerwards retained, ** was
a very strong family recognition of his illegitimacy.”® So,
the declarations of a person, since deceased, that he was going

! Per Lord Erskine in Vowles v. Young, 13 Ves. 144 ; Monkton v. The
Attorney Gen. 2 Russ. & Mylne, 147 ; Kidney ». Cockburn, Ib. 167. The
Camoys Peerage, 6 Cl. & Fin. 789. An ancient pedigree, purporting to
have been collected from history, as well as from other sources, was held
admissible at least to show the relationship of persons described by the
framer as living, and therefore to be presumed as known to him. Dayies v.
Lowndes, 7 Scott, N. R. 141.  Armorial bearings, proved to have existed
while the Heralds had the power to punish usurpations, possessed an official
weight and credit. But this authority is thought to have ceased with the
last Herald's visitation, in 1686, See Phil. & Am. on Evid. 235, 236 ;
1 Phil. Evid. 224, At present they amount to no more than family declara-
tions.

2 Ante, § 04.

3 Some remarkable mistakes of fact in such inseriptions are mentioned in
Phil. & Am. on Evid. 234, note (4) ; 1 Phil. Evid. 222.

4 4 Campb. 416.

5 Goodright ». Saul, 4 T. R. 356.
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.
to visit his relatives at such a place, have been held admissible
to show that the family had relatives there.!

$ 107. It is frequently said, that general reputation is admis-
sible, to prove the fact of the marriage of the parties alluded
to, even in ordinary cases, where pedigree is not in question.
In one case‘,‘indeed, such evidence was, after verdict, held
sufficient, prima facie, to warrant the Jury in finding the fact
of marriage, the adverse party not having cross examined the
witness, nor controverted the fact by proof? But the evi-
dence, produced in the other cases cited in support of this
position, cannot be properly called hearsay evidence, but was
strictly and truly original evidence of facts, from which the
marriage might well be inferred ; such as evidence of the par-
ties being received into society as man and wife, and being
visited by respectable families in the meighborhood, and. of
their attending church and public places together as such, and
otherwise demeaning themselves in public and addressing each
other, as persons actually married.?

§ 108. There are other declarations, which are admitted as
original evidence, being distinguished from hearsay by their
connexion with the principal fact under investigation. The
affairs of men consist of a complication of circumstances, so
intimately interwoven, as te be hardly separable from each
other. Each owes its birth to some preceding circumstances,
and in its turn becomes the prolific parent of others; and
each, during its existence, has its inseparable attributes, and
its kindred facts, materially affecting its character, and essen-
tial to be known, in order to a right understanding of its

1 Rishton v. Nesbitt, 2 M. & Rob. 252,

2 Evans v. Morgan, 2 C. & J. 453.

3 Phil. & Am. on Evid. 247; 1 Phil. Evid. 234, 235; Hervey v. Hervey,
2 W. Bl. 877; Birt v. Barlow, Doug. 171, 174; Read v. Passer, 1 Esp.
213; Leader v. Barry, ib. 353 ; Doe ». Fleming, 4 Bing. 266; Smith v.
Smith, 1 Phillim, 204 ; Hammick ». Bronson, 5 Day, 290, 293 ; In re Tay-
lor, 9 Paige, 611.
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nature. These surrounding circumstances, constituting paris
of the res geste, may always be shown to the Jury, along
with the principal fact; and their admissibility is determined
by the Judge, according to the degree of their relation to that
fact, and in the exercise of his sound discretion ; it being ex-
tremely difficult, if not impossible, to bring thisgglass of kcases
within the limits of a more particular description.! The prin-
cipal points of attention are, whether the circumstances and
declarations offered in proof were contemporaneous with the
main fact under consideration, and whether they were so
connected with it as to illustrate its character® Thus, in the
trial of Lord George Gordon for treason, the cry of the mob,
who accompanied the prisoner on his enterprise, Wgas receiveci
in evidence, as forming part of the res geste, and showing
the character of the principal fact.3 o, also, where a person
enters into land in'order to take advantage of a forfeiture, to
foreclose a mortgage, to defeat a disseisind or the like; or
changes his actual residence, or domicil, or is upon a journey,

or leaves his home, or returns thither, or remains abroad. or

! Per Park, J. in Rawson v. Haigh, 2 Bing. 104 ; Ridley ». Gyde, 9 Bing.
349, 352; Pool v. Bridges, 4 Pick. 879 Allen v. Dunean, 11 Pick 309,

2 Declarations to become part of ths res geste, * must have been made at
the time of the act done, which they are supposed to characterize ; and have
been well calewlated to unfold the nature and quality of the facts they were
intended to explain, and so to harmonize with them, as ohyiously to cor;%lll,me
one transaction.”  Per Hosmer, C. J. in Enos v. Tuitle, 3 ('_‘.nnn. R.250;
In re Taylor, Paige, 611; Carter v. Buchannon, 3 Kelly, R. 513. But
declarations. explanatory. of a previous fact, e.g. how the ];z\rl)"s hands be-
came bloody, are inadmissible. ~Scraggs v. The State, 8 Smed. & Marsh.
722 In-an action by a bailer against the bailee for loss’ by-his negli-
gence, the declarations of the bailee, contemporaneous with l]-u: loss, are
admissible in his favor, to show the nature of the loss. Story on Bailm.
§ 339 ; cites Tompkins ». Saltmarsh, 14 S. & R. 275: B(e:xrds']eu v. Rich-
ardson, 11 Wend. 25; Doorman v, Jerkins, 2 Ad. & El. 80. So, in a
suit for enticing away @ servant, his deelarations: at the time of leaving his
master are admissible, as part of the res geste, to show the motive of his
departure. Haudley ». Carter, 8 N. Hamp. 40,

3 21 Howell’s St. Tr. 542.

4 Co. Litt. 49 b. 245b. ; Robison v. Sweet, 3 Greenl. 316; 3 Bl. Comm.
174, 175.
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secretes himself; or, in fine, does any other act, material to be
understood ; his declarations, made at the time of the transac-
tion, and expressive of its character, motive, or object, are
regarded as “verbal aets, indicating a present purpose and
intention,” and are therefore admitted in proof, like any other
material factsg So, upon an inquiry as to the state of mind,
sentiments, of dispositions of a person at any particular period,
his declarations aud conversations are admissible.2 They are
parts of the res geste.

$ 109. In regard to the declarations of persons in possession
of land, explanatory of the character-of their possession, there
has been some difference of opinion; but it is now well set-
tled;, that declarations in disparagemont of the title of the
declarant are admissible, as original evidence. Possession is
primi facie evidence of seisin in fee simple; and the? (%eclar.a-
tion of the possessor; that he is tenant to another, it is said,
makes most strongly against his own interest, and therefore is

admissible3 But no reason is perceived, why every declara- |

tion accompanying the act of possession, whether in disparage-
ment of the declarant’s title, or otherwise qualifying his pos-
session, if made in good faith, should not be received as part
of the res geste; leaving its effect to be, governed by other
rules of evidence.* '

t Bateman v. Bailey, 5 T. R. 512, and the observations of - Mr: Evans
upon it, in 2 Poth. Obl. App. No. xvi. § 11; Rawson v. Haigh, 2 Bing, 993
Newman . Streteh, 1 M. & M. 338; Ridley v. Gyde, 9 Bing..349,352;
Smith #. Cramer, 1 Bing. N. C. 585 ; Gorham v, Canton, 5 Greenl. 266 ;
Fellowes ». Williamson, 1 M. & M. 306; Vacher v. Cocks, ib. 353 ;-1 B.
& Ad. 135; Thorndike 2. City of Boston, 1 Mete. 242; Carroll v. The
State, 3 Humph. 315.

2 Barthelemy v. The People, &c., 2 Hill, N. Y. Rep. 248, 257.

3 Peaceahle ¥. Watson, 4 Taunt. 16, 17, per Mansfield, C. J.; West
Cambridge ». Lexington, 2 Piek. 536, per Putnam, J.; Little ». Libby,
2 Grcenlr. 249 : Doe v. Pettett, 5 B. & Ald. 223 ; Carne ». Nicoll, 1 Bing.
N. €. 430 : Per Lyndhurst, C. B. in Chambers ». Bernasconi, 1 Cromp. &
Jer. 457.

4 Davies v. Pierce, 2 T. R. 53; Doe v. Rickarby, 5 Esp. 4; Doe r.
Payne, 1 Stark. R. 69 ; 2 Poth. on Obl. 254; App. No. xvi. § 11; Rankin

cHAP. V.] HEARSAY. 135

§ 110. It is to be observed, that where declarations, offered
in evidence, are merely narrative of a past oceurrence, they
cannot be received as proof of the existence of such oceur-
rence. They must be concomitant with the principal act, and
so connected with it, as to be regarded as the mere resnlt and
consequence of the co-existing motives, in order to form a
proper criterion for directing the judgment, which is to be
formed upon the whole conduct.! On this ground, it has been
holden, . the letters written during absence from home, are
admissible as original evidence, explanatory of the motive of
departure and absence, the departure and absence being re-
garded as one continuing act.?

v. Tenbrook, 6 Watts, 388, 390, per Huston, J. ; Doe v. Pottett, 5 B. &
Ald. 223; Reed v.Ickey, 1 Watts, 152; Walker ». Broadstock, 1 Esp,
458 ; Doe v. Austin, 9 Bing. 41 ; Doe ». Jones, 1 Campb. 367 ; Juckson v,
Bard, 4 Johns. 230, 234; Weidman v. Kohr, 4 S, & R. 171 ; Gibblchouse
». Strong, 3 Rawle, R. 437; Norton v. Pettibone, 7 Conn. R. 319: Snel-
grove v. Martin, 2 MeCord, 241, 243 ; Doe d. Majoribanks v. Green, 1 Gow,
R. 227; Carne v. Nicoll, 1 Bing. N. C. 430 ; Davis v. Campbell, 1 Tredell,
R, 482; Crane v. Marshall, 4 Shepl. 27; Adams v. French, 2 N. Hamp.
R.287; Treat v. Strickland, 10 Shepl. 284 ; Blake v. White, 13 N. Hamp.
R. 267 ; Doe v. Langfield, 16 M. & W. 497 ; Baron De Bode's case, 8 Ad.
& El 243, 244, N. 8. ;" Abney ». Kingsland, 10 Alab. R. 855 ; Daggett v.
Shaw, 5 Mete. 223 ; Stark v. Boswell, 6 Hill, N. Y. Rep. 405. Where a
party, after a post-nuptial seftlement, mortgaged the same premises, it was
held that; as his declarations could bind him only while the interest remained
in him, his declarations, as to the consideration paid by the subsequent pur-
chaser, were not admissible against the claimants under the. settlement ; for
this would enable him to cut down his own previous acts. Doe v. Webber,
3 Nev. & Man. 586.

12 Poth. on Obl. by Fvans, p. 248, 249; App. No. xvi. § 11; Ambrose
v. Clendon, Cas. temp. Hardw. 267; Doe v. Wehber, 1 Ad. & Ell. 733.
In Ridley v. Gyde, 9 Bing. 349, where the point was, to establish an act of
bankruptey, a conversation of the bankrupt on the 20th of November, being a
resumption and continuation of one which had been begun, but broken off on
the 25th of October preceding, was admitted in evidence. See also Boyden
v. Moore, 11 Pick. 362 ; Walton v. Green, 1 C. & P. 621 ; Reed v. Dick,
8 Waits, 479; O'Kelly v. 0’Kelly, 8 Metc. 436 ; Stiles v. Western Railroad
Corp. Ib. 44.

2 Rawson v. Haigh, 2 Bing. 99, 104.
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§ 111. The same principles apply to the acts and declara-
tions of one of a company of conspirators, in regard to the
common design, as affecting his fellows. Here a foundation
must first be laid, by proof, sufficient in the opinion of the
Judge, to establish primi facie, the fact of conspiracy between
the parties, gg proper to be laid before the Jury, as tending to
establish such fact. 'The connexion of the individuals in the
unlawful enterprise being thus shown, every act and declara-
tion of each member of the confederacy, in pursuance of the
oviginal concerted plan, and with reference to the common
object, is, in contemplation of law, the act and declaration of
them all ; and is therefore original evidence against each of
them. « It makes no difference at what time any one entered
into the conspiracy. Kvery one, who does enter into a com-
mon purpose or design, is generally deemed, in law, a party
to every act, which had before been done b}.' the others, and a
partyto every act, which may afterwards be done by any of
the others, in furtherance of such-ecommon design.! Some-
times, for the sake of convenience, ‘the acts or declarations of
one are admitted in evidence, before sufficient proof is given
of the conspiracy ; the prosecutor undertaking to furnish such
proof in a subsequent stage of the cause. But this rests in the
discretion of the Judge, and is not permitted, except under
particular and urgent circumstances; lest the Jury should be
misled to infer the fact itself of the conspiracy from the decla-
rations of strangers. And here, also, care must be taken that
the acts and declarations, thus admitted, be those only which
were made and done during the pendency of the criminal
enterprise, and in furtherance of its objects. If they took
place at a subsequent period, and are, therefore, merely narra-
tive of past occurrences, they are, as we have just seen, to be

I Rex ». Watson, 32 Howell's State Tr. 7, per Bayley, J.; Rex v. Bran-
dreth, Th. 857, 858 ; Rex v. Hardy, 24 Howell’s State Tr. 451, 452, 453,
475: American Fur Co. v. The United States, 2 Peters, 358, 365 ; Crownin-
shield’s case, 10 Pick. 497; Rex ». Hunt, 3 B. & Ald. 566; 1 East’s P. C.
97, § 38; Nichols v. Dowding, 1 Stark. R. 81.
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rejected.!  The term, aets, includes written correspondence,
and other papers relative to the main design; but whether it
includes unpublished writings upon abstract questions, though
of a kindred nature, has been doubted.? Where conversations
are proved, the effect of the evidence will depend on other
circumstances, such as the fact and degree of ghe prisoner’s
attention to it, and his assent or disapproval.?

$ 112. This doctrine extends to all cases of parinership.
Wherever any number of persons associate themselves, in the
joint prosecution of a common eunterprise or design, conferring
on the collective body the attribute of individuality by mutual
compact, as in commercial partnerships, and similar cases, the
act or declaration of each member, in furtherance of the com-
mon object of the association, is the act of all. By the very
act of association, each one is constituted the agent of all4
While the being thus created exists, it speaks and acts only
by the several members; and of course, when that existence
ceases by the dissolution of the firm, the act of an individual
member ceases to have that effect; binding himself alone,
except so far as by the articles of association or of dissolution

1Phil. & Am. on Evid. p. 215, and note (4). The declarations of oné eo-
trespasser, where several.are jointly sued, may be given in evidence against
himself, at whatever time it was made ; but, if it was not part of the res
geste, its effect is to be restricted to the party making it. Yet, in Wright v.
Court, 2 C. & P. 232, which was an action for false imprisonment, the
declaration of a co-defendant, showing personal malice, though made in the
absence of the others, and several weeks after the fact, wes admitted by
Garrow, B. without sueh restriction. Where no common object or motive
1s imputed, as in actions for negligence, the declaration or admission of one
deféndant is not admitted against any but himself. Daniels ». Potter, 1 M.
& M. 501.

2 Foster’s Rep 198 ; Rex v. Watson, 2 Stark. R. 116, 141-147.

3 Rex v. Hardy, 24 Howell, State Tr. 703, per Eyre, C_J.

4 Sundilands ». Marsh, 2 B. & Ald. 673, 678, 679 ; Wood v. Braddick,
I Taunt. 104, and Petherick v. Turner et al. there cited; Rex ». Hardwick,
11 Fast, 578, 589; Van Reimsdyk v. Kane, 1 Gall. 630, 635 ; Nichols ».
Dowding, 1 Stark. R. 81 ; Hodempyl #. Vingerhoed, Chitty on Bills, 618,
note (2) ; Coit v. Tracy, 8 Conn. R. 268.

12%
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it may have been otherwise agreed.l: "An admission, how-
ever, by one partner, made after the dissolution, in regard to
business of the firm previously transacted, has been held to be
binding on the firm.2

1 Bell ». Morgison, 1 Peters; 371'; Burton ». Issitt, 5 B. & Ald 267.

2'This doetrine was extended by Lord Brougham, to the admission of pay-
ment to-the partner after the dissolution. Prichard v. Draper, 1 Rus. & &.
191, 199, 200. See Wood v. Braddick, 1 Taunt. 104 ; Whitcomb ». Whiting,
2 Doug. 652 ; approved in Melntire v. Oliver, 2 Hawks, 209 ; Beitz ». Fuller,
1 MeCord, 541 ; Cady v. Shepherd, 11 Pick. 400 ; Van Reimsdyk v. Kane,
1 Gall. 635, 636. See also Parker ». Merrill, 6 Greenl. 41 ; Martin ». Root,
17 Mass. 223, 227; Vinal ». Burrell, 16 Pick. 401; Lefavour ». Yandes,
2 Blackf. 240 ; Bridge ». Gray, 14 Pick. 55 ; Gay v. Bowen,.8 Met. 100 ;
Mann-v. Locke, 11 N. Hamp. R. 246, to the same point. In New York, a
different doctrine is established. Walden ». Sherburne, 15 Johns. 409 ; Hop-
kins ». Banks, 7 Cowen, 650; Clark ». Gleason, 9 Cowen, 57; Baker v.
Stackpoole, Th. 420. So, in Louisiana. Lambeth ». Vawter, 6 Rob. La. R.
127. Seealzo, in support of the text, Lacyv. McNeil, 4 Dowl. & Ry. 7.
Whether the acknowledgment of a debtdby a purtner, after dissolution of the
partnership, will be sufficient to take the ease out of the statute of limitations,
and revive.the remedy agzinst the others, has been very much controverted in
this eduntry ; and the authorities to the peint are conflicting. In England,
it s now- settled by Lord Tenterden’s act, (9 Geo. 4, ¢, 14,) that such ac-
knowledgment or new promise, independent of the fact of part payment, shall
not have such efféct, except against the party making it. This provision has
been adopted in the laws of some of the United States. See Massachusetts
Rev. Stat. ch. 120, § 14-17; Vermont Rev. Stat. ch. 58, § 23,27. And
it has since been holden. in England, where a debt was eriginally contracted
with a partnership, and more than six years afterwards, but within six
years before action brought, the partnership having been dissolved, one
partner made a partial payment in respect of the debt,— that this harred
the operation: of the statute of limitations ; although the Jury. found that
he made the payment by concert with the plaintifis, in the jaws of
bankruptey, and in fraud of his late partners. Goddard v. Ingram, 3
Ad & El 839, N.S. The American cases seem to have turned mainly
on the question, whether the admission of the existing-indebtment amounted
to the making of a new contract; or not. The Courts, which have viewed
it as virtually & new contract, have held, that the acknowledgment of
the debt by one partner, afier the dissolution of partnership, was not
admissible against his co-partner. This side of the question was argued by
M. Justice Story, with his aceustomed ability, in delivering the judgment of
the Court in Bell ». Morrison, 1 Peters, 367, et seq. ; where, after stating
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§ 113. A kindred principle governs in regard to the decla-
rations of agents. 'The principal constitutesi the agent his

the point, he proceeds as follows:—* In the case of Bland v. Haselrig,
2 Vent. 151, where the action was against four, upon a joint promise; and
the plea of the statute of limitations was put in, and the J ury found that one
of the defendants did promise within six years, and that the others did not :
thyee Judges, against Ventris, J. held, that the plaintiff conld not have judg-
ment against the defendant, who had made the promise. This case has been
explained upon the ground, that the verdict did not conform to the pleadings,
and establish a joint promise. It is very doubtful, upon a critieal examination
of the report, whether the opinion of the Court, or of any of the Judges,
proceeded solely upon such a ground. In Whitcomb ». W hiting, 2 Doug. 652,
decided in 1781, in an action on a joint and several note brought against one
of the makers, it was held, that proof of payment, by one of the others, of
interest on the note and of part of the principal, within six years, took the
case out of the statute, as against the defendant who was sied. Lord Mans-
field said, ¢ payment by one is payment for all, the one acting virtually for all
the rest ; and in the same manner, an admission by one is an admission by all,
and the Jaw raises the promise to pay, when the debt is admitted to be due.’
This is the whole reasoning reported in the case, and is certainly not: very
satisfactory. It assumes that one party, whe has anthority to discharge, has
necessarily, also, authority to eharge the others; that a virtual agency exists
ineach joint debtor to pay for the whole ; and that a virtnal agency exists,
by analogy, to charge the whole. Now, this very position constitutes the
matter in controversy. Itis true, that a payment by one does inure for the
benefit of the whole ;. but this arises not so much from any virtual agency for
the whale, as by operation of law ; for the payment extinguishes the debt ;
if such payment were made after a positive refusal or prohibition of fhe other
Joint debtors, it would still operate as an extinguishment of. the debt, and the
ereditor could no longer sue them. TIn truth, he who pays a joint”debt, pays
to discharge himself; and so far from’ binding the others conclusively by his
act, as virtnally theirs also, he cannot recover over against them, in contribu-
tion, without such payment has been rightfully made, and oughg to charge
them. When the statute has run against a joint debt, the reasonable pre-
sumption is, that it is no longer a subsisting debt; and therefore, there is no
ground on which to raise a_yirtual ageney to pay that which is not admitted
to exist, But if this were not so,-still there is a great difference between
creating a virtual agency, which is for the benefit of all, and one which is
onerous and. prejudicial to all. The one is not a natural or necessary conse-
quence from the other. A person may well authorize the payment of a debt
for which he is now liable; and yet refuse to authorize a charge, where
there at present exists no legal liability to pay. Yet, if the principle of Lord
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representative, in the transaction of certain business; what-
ever, therefore, the agent does, in the lawful prosecution of

Mansfield be-eorreet, the acknowledgment of one joint debtor will bind all
the rest; even though they should have utterly denied the debt at the time
when such acknowledgment was made. The doctrine of Whitcomb w.
Whiting has 'been followed in England in subsequent cases, and was resorted
to im a strong manner, in Jackson v, Fairbank, 2 H. Bl. 340, where the
admission of a creditor to prove a debt, on a joint and several note under a
bankruptey; and to receive a dividend, was held sufficient to charge a solvent
joint-debter, in a several.action against him,in which he pleaded the statute,
as an acknowledgment of a subsisting debt. - It has not, however, been re-
ceived without hesitation.  In Clark ». Bradshaw, 3 Esp. 155, Lord Kenyon,
at Nisi Prius, expressed some doubts upon it;-and the eause went off on
another ground. And in Brandram v. Wharton, 1 Barn. & Ald. 463, the
case was very much shaken, if not overturned. ~Lord Ellenborough, upon
that occasion used language, from which his dissatisfaction with the whole
doctrine may be elearly inferred. ¢ This doctrine,” said he, * of rebutting the
statute of limitations, by an acknowledgment other than that of the party
himself, begun with the case of Whitcomb », Whiting. By that decision,
where, however, there was an express acknowledgment, by an actual payment
of a part of the debt by one of the parties, I am bound. But that case was
full ‘of hardships; for this inconvenience may follow from it. Suppose a
person liable jointly with thirty or forty others, to a debt, he may have actually
paid it, he may have had in his pessession the document, by which that pay-
ment was proved, but may have lost his receipt. Then, thongh this was one
of tlie-very cases which -this statute was passed 1o protect, he may still be
bound and his liability be renewed, by a random acknowledgment made by some
one of fhe thirty or forty others, who may be careless of what mischief he is
doing, and who may even not know of the payment which has been made;
Beyond that case; therefore, I am not prepared to go, so as to deprive a
party of the advantage given him by the statute, by means of an implied
acknowledgment.’ In the American Courts, so far as our researches have
extended, #éw cases have been litigated upon this question. In Smith ».
Ludlow, 6 Johns 268, the guit was brought against both partners, and one of
them pleaded the statute. Upon the dissolution of the partnership, publie
notice was given, that |Jle.olher partner was authorized to adjust all aecounts;
and an aceount signed by him, after such advertisement, and within six yeass,
was introduced. It was also proved, that the plaintiff called on the partner,
who pleaded the statute, before the commencement of the suit, and requested
a settlement, and that he then admitted an account, dated in 1797, to have
been made out by him; that he thought the account had been settled by
the other defendant, in whose hands the books of partnership were; and
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that business, is the act of the principal, whom he represents.
And “ where the acts of the agent will bind the principal,

that he would see the other defendant on the subject; and communicate the
result to the plaintiff. The Court held that this was sufficient to take the
case out of the statute; and said, that without any express suthority, the
confession of one partner, after the dissolution, will take a debt out of the
stjute.  The acknowledgment will not, of itself, be evidence of an original
debt; for that would enable one party to bind the other in new contracts.
But the original debt being proved or admitted, the confession of one will
bind the other, so as to prevest him from availing himself of the statute, This
is evident, from the cases of Whitcomb ». Whiting, and Jackson v. Fair-
bank; and it results necessarily from the power given to adjust accounts.
The Court also thought the acknowledgment of the partner, setting up the
statute, was sufficient of itself to sustain the action. This case has the
peculiarity of an acknowledgment made by both partners, and a formal
acknowledgment by the partner, who was authorized to adjust the accounts
after the dissolution of the partnership. There was not, therefore, a virtual,
but an express, and notorious agency, devolved on him, to settle the account.
The correctness of the ‘decision cannot, upon the general view taken by the
Court, be questioned. Jn Roosevelt v. Marks, 6 Johns: Ch. 266, 291, Mr.
Chaneellor Kent admitted the autherity®f Whitcomb 2. Whiting ; but denied
that of Jackson ». Fairbank, for reasonswhich appear to us solid and satis-
factory. Upon some other cases in New York, we shall have oceasion here-
after to comment. In Hunt ». Bridgham, 2 Pick. 581, the Supreme Court
of Massachusetts, upon the authority of the cases in Douglas, H. Blackstone,
and Johnson, held that a partial payment by the principal debtor-on anote,
took the cuase out of the statute of limitations, as against a surety. The
Court do not proceed to any reasoning to establish the principle, comsidering
it as the result of the authorities. Shelton v. Cocke, 3 Munford, 191, is to
the same effect; and contains a mere annuneiation of the rule, without any
discussion of its: principle. Simpson v. Morrison, 2 Bay, 533, proceeded
upon a broader gronnd, and assumes the doetring of the case in 1 Taunt. 104,
hereinafter noticed, to be correct. Whatever wmay be the just gnfluence of
such recognitions of the principles of the English cases, in other States; as
the doctrine is not so settled in Kentueky, we must resort to suchgrecognition
only, as furnishing iﬁuslr:nions, to assist our reasoning ; and decide the case
now as if it had never been decided before. By fe general law of partner-
ship, the act of each partner; during the continunance.of the partnership, and
within the scope of its objects, binds all the others. It is considered the act
of each and of all, resulting from a general and mutual delegation of authori-
ty. Bach pariner may, therefore, bind the partnership by his contraets in the
partnership business ; but he cannot bind it by any contracts beyond those
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there, his representations, declarations, and admissions, re-
specting the subject-matter, will also bind him, if made at the

limits. A dissolution; howeser, puts an end to the authority. By the force
of itstérms it operates as a revocation of all power to create new contraets;
and the tight of partners as such, ean extend no further than to settle the
partnership concerns already existing, and to distribute the remaining funds.
Even this right-may be qualified, and restrained, by the express delegation of
the whole authority to one of the partners. The question is not, however, as
to the authority of a partner after the dissolution to adjust an admitted and
sabsisting debt ; we mean; admitted by the whole partnership or unbarred by
the statute ; but whether he ean, by his sole act, dfter, the action is barred by
lapse of time, revive it against all the' partners; without any new authority
communicated to him for this purpese. We think the proper resolution of
this point depends upon another, that is, whether the acknowledgment or
promise is to be deemed a mere continuation of the original promise, or a new
contract, springing out of, and supperted by, the original consideration. We
think it is the latter, both upon principle and authority; and if so, as after
the dissolution no one partner can create a new eontract, binding upen the
others, his acknowledgment is inoperative and void, as to them. Thereis
some confusion in the language of the books, resulting from a want of strict
attention to the distinction ‘here ind#ated. It is often said, that an acknowl-
edgment reyives the promise, when it is meant, that it revives the debtor
cause of action: The reyival of a debt supposes that it has been once extinet
and gone; that there has been a period, in which it had lost its legal use and
validity. The act; which revives it, is what essentially constitutes its new
being, and"isinseparable from it. It stands not by its original force, but by
the new promise, which imparts vitality to it. Proof of the latter is indis-
pensable to raise the assumpsit, on which an action can be maintaived. It
was this view of the matter, which first created a doubt, whether it was not
necessary that a new consideration should be proved to support the promise,
since the old consideration was gona. That doubt has been overcome ; and it
is now held, that the original consideration is' sufficient, if recognised, to
uphold thegnew promise, although the statute cuts it off, as a support for the
old. What, indeed, would seem to be decisive on this subjeet, is, that the
new promise, if’ qualified or conditional, restrains the rights of the partyto its
own terms; and if he csnnot recover by those terms, he cannot recoverat
all. If a person promise to pay, upon condition that the other do an act,
performance must’ be shown; before any title accrues. If the declaration lays
a promise by or to an intestate, proof of the acknowledgment of the debt by
or to his personal representative will not maintain the writ. Why not, since
it establishes the continued existence of the debt? The plain reason is, that
the promise is a new one, by or to the administrator himself, upon the origi-
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same time, and constituting part of the res gest@.”! They
are of the nature of original evidence, and not of hearsay;

nal consideration ; and not a revival of the original promise. So, if a man
promises to pay a preéxisting debt, barred by the statute, when he is able, or
at a future day, his ability must be shown, or the time must be passed before
the action can be maintained. Why? Because it rests on the new promise,
and its terms must be complied with. We do not here speak of the form of
alleging the promise in the deelaration ; upon which, perhaps, there has been
a diversity of opinion and judgment; but of the fact itself, whether the
promise ought to be laid in one way or another, as an absolute, or as a con-
ditional promise ; which may depend upon the rules of pleading. This very
point came before the twelve Judges, in the case of Heyling v. Hastings, 1
Ld. Raym. 389, 421, in the time of Lord Holt. There, one of the points
was, ¢ whether the acknowledgment of a debt within six years would amount
to a new promise, to bring it out of the statute ; and they were all of opinion,
that it would not, but that it was evidence of a promise.” Here, then, the
Judges manifestly contemplated the acknowledgment, not as a continuation of
the old promise, but as evidence of a new promise ; and that it is the new
promise which takes the case out of the statute. Now, what is a new
promise, but a new contsa@l; 4 contract to pay, upon & pre€xisting considera-
tion, which does not of itself bind thé* party to pay independently of the
contract? So, in Boydell v. Drummond, 2 Campb, 157, Lord Ellenborough,
with his characteristic precision, said ; * if a man acknowledges the existence
of a debt, barred by the statute, the law has been supposed to raise a new
promise to pay it, and thus the remedy i8 revived.” And it may be affirmed,
that the general carrent of the English, as well as the American authorities,
conforms to this view of the operation of an acknowledgment. In Jones v,
Moore, 5 Binney, 573, Mz. Chief Justice Tilghman went into an elaborate
examination of this very point ; and came to the conclusion, from a review of
all the cases, that an acknowledgment of the debt can only be considered as
evidence of a new promise ; and he added; * I cannot comprehend the mean-
ing of reviving the ‘old debt, in suy other manner, than by a new promise.’
There is a class of cases, not yet adverted to, which materially illustrates the
right and powers of partners, after the dissolution of the partnership, and
bears directly on the, point under consideration. In Hackley v. Patrick, 3
Johns. 536, it was said by the Court, that ‘after a djssolution of the partner-
ship, the power of one party to bind the others wholly ceases. There is no
réason why this acknowledgment of an account should bind his co-partners,
any more than his giving a promissory note, in the name of the firm, or any
other act.” And it was therefore held, that the plaintifi” must produce further

1 Story on Agency, § 134-137.
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the representation or statement of the agent, in such cases,
being the ultimate fact to be proved, and not an admission of

evidence of the existence of an antecedent debt, before he could recover;
even though the acknowledgment was by a partner, authorized to settle all
the aeccounts of the firm. This doctrine was again recognised by the same
Court, in Walden v. Sherburne, 15 Johns, 409, 424, although it was ad-
mitted, that in Wood v. Braddick, 1 Taunt. 104, a different decision had been
had in England. If this doctrine be well founded, as we think it is, it furnishes
a strong ground to question the efficacy of an acknowledgment to bind the
partnership for any purpose. — If‘it' does not establish the existence of a debt
against the partnership, why should it be evidence against it at all?! If evi-
dence, aliunde, of facts within the reach of the statute, as the existence of a
debt, be necessary before the acknowledgment binds, is ot this letting in all
the mischiefs, against which the statute intended to guard the parties; viz. the
introduetion of stale and dormant demands, of long standing, and of uncer-
tain proof? 'If the acknowledgment, per se, does not bind the other partners,
where is the propriety of admitting proof of an antecedent debt, extinguished
by the statutz as to them, to be revived without their consent? It seems
difficult to find a satisfactory reason, why an acknowledgment should raise a
new promise, when the consideration, upon whichiglone it rests, as a legal
obligation, is not eoupled with it in %Such a shape'as to bind the parties; that
the parties are not bound by the admission of the delt, as a debt, but are
bound by the acknowledgment of the debt, as a promise, upon extrinsic proef.
The doetrine in 1 Taunt. 104, stands upon a clear, if it be a legal ground ;
that as to the things past, the partnership continues and always must con-
tinue, notwithstanding the dissolution. That, however, is a matter which we
are not prepared to admit, and constitutes the very ground now in controversy.
The light in which we are disposed to, consider this question is, that afier a
dissolution of a partnership, no partner can create a cause of action against
the other partners, except by a new authority communicated to him for that
purpose. It is whell¥y immaterial, what is the consideration which is'to raise
such cause of” aetion ; whether it be 4 supposed preéxisting debt of the part-
nership, or any auxiliary consideration, which might prove beneficial to them.
Unless adopted by them, they are not bound by it. When the statute of
limitations has once run against a debt, the cause of agtion against the part-
nership is gone. The geknowledgment, if it is to operate at-all, is to create
@ new canse of action 1 to revive a debt which is extinet ; and thus o give an
aetion, which has its life from the new promise implied by law from such an
acknowledgment, and operating and limited by its purport, It is then, in its
essence, the creation of a new right, and not the enforcement of an old one.
We think, that the power to create such a right does not exist after a disso

lution of the partnership in any partner.”” It is to be observed, that in this
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some other fact.! But, it must be remembered, that the
admission of the agent cannot always be assimilated to the

opinion the Court were not unanimous ; and that the Jearned Judge declares
that the majority were * principally, though not exclusively, influenced by the
course of decisions in Kentucky,’” where the action arose. A similar view of
the question has been taken hy the Courts of Pennsylvania, both before and
since the deeision of Bell ». Morrison ; Levy ». Cadet, 17 Serg. & Raw.
127 ; Searight v. Craighead, 1 Penns. 135 ; and it has been followed by the
Courts of Indiana. - Yandes v. Lefavour, 2 Blackf. 371. Other Judges have
viewed such admissions not ‘as going to create a new contract, but as mere
acknowledgments of the continued existence of a debt previously created,
thereby repelling the presumption of payment, resulting from lapse of time,
and thus taking the case out of the operation of the statute of limitations.
To this effect are White v. Hale, 3 Pick. 291 ; Martin v. Root, 17 Mass.
222, 227; Cady v. Shepherd, 11 Pick. 400; Vinal v. Burrill, 16 Pick. 401 ;
Bridge v. Gray, 14 Pick. 61 ; Patterson v. Choate, 7 Wend. 441 ; Hopkins
v. Banks, 7 Cowen, 650; Austin », Bostwick, 9 Conn. 496 ; Greenleaf v.
Quiney, 3 Fairf. 11 ; Melntire v. Oliver, 2 Hawks, 209; Ward ». Howell,
5 Har. & Johns. 60 ; Fisher ». Tucker, 1 McCord, Ch: R. 175; Wheelock
v. Doglittle, 3 Washb. ¥it. R. 440. In some of the cases a distinetion is
strongly taken between Wmissions, which go to establish the original exist-
ence of the debt, and those which eonly show that it has never been paid, but
still remains in its original foree ; and it is held, that before the admission of
@ partner, made after the dissolution, can be received, the debt must first be
proved, eliunde.  See Owings v. Low. 5 Gill & Johns. 134, 144 ; Smith ».
Ludlow, 6 Johns. 267 ; Patterson v. Choate, 7 Wend. 441, 445; Ward ».
Howell; Fisher v. Tucker; Hopkins ». Banks; Vinal v. Burrill, ubi supra;
Shelton. v. Cocke, 3 Munf. 197. In Austin . Bostwick, the partner making
the admission had become insolvent ; but this was held to make no difference,
as to the admissibility of his declaration. A distinetion hss also been faken
bétween admissions by a partner after the dissolation, but before the statute of
limitations has attached to the debt, and those made afterwards; the former
being held receivable, and the latter not. Fisher v. Tucker, 1 McCord, Ch,
R.175. And see Secales ». Jacob, 3 Bing. 638; Gardiner v. McMalion, 3
Ad. & El 566, N. S. See further on the general doctrine, post, § 174,
note. In all cases, where the admission, whether of a partner or other joint
contractor, is received against his companions, it must have been made in
good fuith, Coit v. Tracy, 8 Conn. 268, See also Chardon ». Oliphant, 2
Const. R. 685, cited in Collyer on Partn. 236, n. (2d Am. Ed.) It may not
be useless 1o observe, that Bell v. Morrison was cited and distinguished, partly
as founded on the local law of Kentucky, in Parker v. Merrill, 6 Greenl. 47,

! Phil. & Am. on Evid. 402 ; 1 Phil. Evid. 381.
13
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Ed

admission of the principal. . The party’s own admission,
whenever made, may be given in evidence against him; but
the admission or declaration of his agent binds him only
when it is made during the continnance of the agency, in
regard to a transaction then depending, et dum fervet opus.
It is because it is a verbal act, and part of the res gesie, that
it is admissible at all; and, therefore, it is not necessary to
call the agent himself to prove it;1 but wherever what he did
is admissible in evidence, there it is competent to prove what
he said about the act while he was doing it; 2 and it follows,

48 ; and in Greenleaf v. Quiney, 3 Fairfl 11 ; and that it was not ecited in the
cases of Patterson #. Choate, Austin v. Bostwick, Cady v. Shepherd, Vinal

% v. Burrill, and Yandes v. Lefavour, though these were decided subsequent to
its publication.

1 Doe v. Hawkins, 2 Ad. & EL 212, N. S. ; Sauniere v. Wode, 3 Harri-
son’s' R. 209.

2 Garth-v. Howard, 8 Bing. 451 ; Fairlie v. Hastings, 10 Ves. 123, 127;
The Mechanics’ Bank of Alexandria v. The Bank of Columbia, 5 Wheat.
336, 337 ; Langhorn ». Allnutt; 4 Thunt. 519, Gibbs,. J. ; Hannay o.
Stewart, 6 Watts, 487, 480 ; Stockton 2. Demutf; 8 Watts, 39 ; Story on
Ageney, 126, 129, note (2). In a case of libel for damages, occasioned by
collision of ships, it was held that the admission of the master of the ship
proceeded against, might well be articulated in the libel. 'The Manchester,
1.W. Rob. 62. But it does not appear, in the report, whether the admission
was made at the time of the occurrence or not. The question has been
diseussed, whether there is any substantial distinction between a written entry
and an oral declaration by an agent, of the fact of his having received a

articular rent for his employer. The case was one of a sub-agent, employed
by a steward to collect rents, and this declaration offéred in evidence Was,
‘M, N. pdid me the half year's rent; and here it is.”? Tts admissibility was
argued, both as a declaration against interest, and also as made in the eotrse
of discharging a duty; and the Court inelined to admit it, but took time for
advisement. Furdson v. Clogg, 10 M. & W. 572; Post, § 149. See also
Regina ». Hall, 8 C. & P. 358; Allen v. Denstone, Ih. 760 ; Lawrence v.
Thatcher, 6 C. & P. 669; Bank of Monroe v. Field, 2 Hill, R. 445; Doe ».

Hawkins, 2 Ad. & EL 212, N. S. Whether the declaration or admission of

the agent; made in regard 103 transaetion already past, but while his ageney
. for similar objects still continues, will bind the principal, does not appear to
hase been expressly decided ; but the weight of authority is in the negative.
See the observations of Tindal, C. J. in Garth v. Howard, supra. See also
Mortimer ». McCallan, 6 M. & W. 58, 69, 73 ; Haven v. Brown, 7 Greenl.
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that where his right to act in the particular matter in question
has ceased, the principal can no longer be affected by his
declarations, they being mere hearsay.!

$ 114. Tt s to be observed, that the rule, admitting the
declarations of the agent, is founded upon the legal identity
of the agent and the principal; and therefore they bind only
so far as there is authority to make them. Where this author-
ity is derived by implication from authority to do a certain
act, the declarations of the agent, to be admissible, must be
part of the res geste. An authority to make an admission
is not necessarily to be implied from an autherity previously
given in respect to the thing, to which the admission relates.®
Thus, it has been held,? that the declarations of the bailee of
a bond, intrusted to him by the defendant, were not admis-
sible in proof of the execution of the bond by the bailor, nor
of any other agreements between the plaintiff and defendant
respecting the subject. The res geste consisted in the fact
of the bailment, agd its nature; and on these points only
were the declarations of the agent identified with those of
the principal. As to any other facts, in the knowledge of the
agent, he must be called to testify, like any other witness.

§ 115. 1t is upon the same ground that certain entries, made
by third persons, are treated as original evidence. Entries by
third persons are divisible into two classes; firs¢, those which

421, 424 ; Thallhimer v. Brinckerhoff, 4 Wend. 304 ; City Bank of Balti-
more v. Bateman, 7 Har. & Johns. 104; Stewartson v. Watts, 8 Watts,
392 ; Betham v. Benson," Gow, R. 45, 48, n.; Baring v. Clark, 19 Pick.
220 ; Parker v. Green, 8 Metc. 142, 143 ; Plumer v. Briscoe, 12 Jur. 351.

! Reynolds ». Rowley, 3 Rob. Louis. R, 201; Stiles v. The Western

- Rail Road Co. 8 Met. 44.

2 Phil, & Am. on Evid. 402. As to the evidence of authority inferred
from' circumstances, see-Story on Agency, § 87-106, 259, 260; Phil: &
Am. on Evid. 404, n. (5).

3 Fairlie v. Hastings, 10 Ves. 123,

4 Masters v. Abraham, 1 Esp. 375, (Day’s Ed.) and note (1) ; Story on
Agency, § 135 -143 ; Johnson v. Ward, 6 Esp. 47.

)
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are made in the discharge of official duty, and in" the course
" of professional employment; and secondly, mere private en-
tries. Of these latter, we shall hereafter speak. In regard to
the former class, the entry, to be admissible, must be one
which it was the person’s duty to make, or which belonged
to the transaction as part thereof, or which was its usual and
proper concomitant.! It must speak only to that which it
was his duty or business to do; and not to extraneous and
foreign circumstances.?  The party making it must also have
had competent knowledge of the fact, or it must have been
part of his duty to have known it; there must have been no
particular motive to enter that transaction falsely, more than
any other; and the entry must have been made at or about
the time of the transaction recorded. In such cases, the enfry
itself is admitted as original evidence, being part of the res
gesi@. 'The general interest of the party, in making the
entry, to show that he has done his official duty, has nothing
to do with the question of its admissibility ;® nor is it mate-
rial, whether he was or was not competgat to testify person-
ally in the case.* If he is living, and competent to testify,

1 Thédoctrinu on the subject of contemporaneous entries is briefly but

lucidly €xponnded, by Mr. Justice Parke, in Doe, d. Patteshall ». Turford,
3 B. & Ad. 890. See also Poole ». Dicas, 1 Bing. N. C. 654 ; Pickering
o. Bp. of Ely, 2 Y. & C. 249; Regina v. Worth, 4 Ad. & EL N. S. 132,

2 Chambers v. Bernasconi, 1 C. & J. 451; 1 Tyrwh. 355, S. C.; 1 C.
Mees. & R 317, S.C. In Error. This limitation has not been applied to
private entries against the interest of the party. Thus, where the payee of 2
note against A, B. and C. indorsed a partial payment as received from B.,
adding that the whole sum was originally advanced to A. only ; in an aetion
by B. against A. to recover the money thus paid*for his use, the indorse-
ment made by the payee, who was dead, was held admissible to prove not
only the payment of the money, but the other fact as to the advancement to
A. Davies v. Humphreys, 6 Mees. & Welsb, 153 ; Marks ». Lahee,
3 Bing. N. C 408.

3Per Tindal, C. J.4n Poole v. Dicas, 1 Bing. N. C. 654 ; Dixon ». Cooper,
.3 Wils. 40; Benjamin v». Porteous, 2 H. Bl. 590 ; Williams v, Geaves, 8 C.
& P. 592 ; Augusta v. Windsor, 1 Appleton, R. 317.

4 Gleadow v. Atkin, 1 Cromp. & Mees. 423, 424 ; 3 Tyrw. 302, 303,
8. C.; Short v. Lee, 2 Jac. & Walk. 489.
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it'is deemgnecessary to produce him.! But if he is called
as a witness to the fact, the entry of it is not thereby ex-
cluded. It is still an independent and original circumstance,
to be weighed with others; whether it goes to corroborate or
to impeach tHe testimony of the witness who made it. If ’the
party who made the entry is dead, or, being called, has no
recollection of the transaction, but testifies to his uniform
practice to make all his entries truly and at the time of each
transaction, and has no doubt of the accuracy of the one in
question ; the entry, unimpeached, is considered sufficient, as

original evidence, and not hearsay, to establish the fact in
question.®

§ 116. One of the earliest reported cases, illustrative of this
subject, was an action of assumpsit for beer sold and deliv-
ered, the plaintiff being a brewer. 'The evidence given to
charge the defendant was, that in the usual course of the
plaintiff’s business, the draymen came every night to the
clerk of the brewhouge, and gave him an account of the beer
delivered during the day, which he entered in a book kept for
that purpose; to which the draymen set their hands: and this
entry, with ‘proof of the drayman’s handwriting, and of his
death, was held sufficient to maintain the action.* In another

1 Nichols ». Webb, 8 Wheat. 326; Welch v. Barrett, 15 Mass. 380 ;
Wilbur ». Selden, 6 Cowen, 162; Farmers Bank ». Whitehill, 16 S. & R.
89, 90 ; Stokes v. Stokes, 6 Martin, N. S. 351 ; Herring v. Levy, 4 Martin,
N. S, 383; Brewster v. Doan, 2 Hill, N. Y. Rep. 537; Davis v, Fuller;
12 Verm. 178. s

2 Bank' of Monroe z. Culver, 2 Hill, 531; New Haven County Bank v.
Mitchell, 15 Conn. R. 206; Bank of Tennessee v. Cowen, 7 lIl;mphr. 70.
See Post, § 436, 437, note (4). But upon a question of the infaney of a Jew,
where the time of his circumeision, which by custom is on the eighth day
after his birth, was proposed %o be shown by an entry of the fact, made by a
decoased Rabbi whose duty it was to perform the office and to make the
enfry ; the entry was held not receivable ; Davis ». Lloyd, 1 Car. & Kir.
275 ; perhaps, because it was not made against the pecuniary interest off the
Rabbi. See Post, § 147.

3 Price v, Lord Torrington, 1 Salk. 285; 2 Ld. Raym. 873, 8. C.;
1 Smith’s Leading Cases, 139. But the Courts are not disposed to earry

13%
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case,! before Lord Kenyon, which was an action of trover for
a watch, where the question was, whether the defendant had
delivered it to a third person, as the plaintiff had directed;
an entry of the fact by the defendant himself.in his shop-
book, kept for that purpose, with proof that such was the
usual mode, was held admissible in evidence. One of the
shopmen had sworn to the delivery; and his entry was offered
to corroborate his testimony; but it was admitted as compe-
tent original evidence in the cause.  So, in another case,
where the question was upon the precise day of a person’s
birth, the account book of the surgeon, who attended his
mother upon that occasion, and in which his professional ser-
vices and fees were charged, was held admissible, in proof of
the day of the birth.® So, where the guestion was, whether
a notice to quit had been served upon the tenant, the indorse-
ment of service upon a copy of the notice, by the attorney,
who served it, it being shown to be the course of business in
his office to preserve copies of such notices, and to indorse
the service thereon, was held admissiblés in proof of the fact

the doctrine of this case any farther. 11 M. & W. 775, 776. Therefore,
wheredhe coals, sold at a mine, were xeported daily by one of the workmen,
to-the foreman, who, not being able to write, employed another person to
enter the sales in a book; it was held, the foreman and the workman who
reported the sale, being both dead, that the book was not admissible in evi-

dence, in an action for the price of the coals. Brain v. Preece, 11 M. & W.
773.

1 Dighy v, Stedman, 1 Esp. 328.
2 Higham ». Ridgway, 10 East, 109. See also 2 Smith’s Leading Cases,
183 — 197, note, and the comments of Bayley, B. and of Vaughan, B. on this

case, in Gleadow ». Atkin, 1 Crompt. & Mees. 410, 423, 424, 427, and of

Professor Parke, in the London Legal Observer for June, 1832, p. 229. It
will be seen in that case, that the fact of the surgeon's performance of the
sexvice charged was abundantly proved by othertestimony in the cause; and
that nothing remained but to prove the precise time of performanee; & fact in
which the surgeon had no sort of interest. But if it were not so, it is net
percajved what difference it could have made, the principle of admissibility
being the contemporaneous character of the entry, as part of the res geste.
See also Herbert v. Tuckal, T. Raym. 84 ; Augusta v. Windsor, 1 Appleton,
R. 317.
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of service.’Upon the same ground of the contemporaneous
character of an entry made in the ordinary course of business,
the books of the messenger of a bank, and of a hotary publie,
to prove demand of payment from the maker, and notice to
the indorser of a promissory note, have also been held admis-
sible® The letter-book of a merchant, party in the cause, is
also admitted as prima facie evidence of the contents of a
letter addressed by him to the otlxer‘party, after notice to such
party to produce the original; it being the habit of merchants
to keep such a book.® And generally, contemporaneous en-
tries, made by third persons, in their own books, in the ordi-
nary course of business, the matter being within the peculiar
knowledge of the party making the entry, and there being no
apparent and particular motive to pervert the fact, are re-
ceived as original evidence;* though the person who made the
entry has no recollection of the fact at the time of testifying ;
provided he swears that he should not have made it, if it were

1 Doe v. Turford, 3 Barnw. & Ad. 890; Champneys v. Peck, 1 Stark. R.
326; Rex v. Cope, 7 C. & P. 720,

2 Nichols v. Webb, 8 Wheat. 326; Welch v. Barrett, 15 Mass. Rep.
380; Poole . Dieas, 1 Bing. N. C. 649 ; Halliday v. Martinett, 20 Johns.
168 ; Butler v. Wright, 2 Wend. 369; Hart v. Williams, Ib. 513 ;” Nichols
v. Goldsmith, 7 Wend. 160 ; New Hayen Co. Bank w. Mitchell, 15 Conn.
206 ; Sheldon v. Benham, 4 Hill, N. Y. Rep. 123. p

3 Pritt v, Fairclough, 3 Campb. 305; Hagedorn v. Reid, Th. 377. The
letter-book is also evidence that the letters copied into it have been sent,
But it is not evidence of any other letters in it, than those which the ad-
verse purty has been required to produce. ‘Sturge v. Bughanan, 2 P. & D.
573. .

4 Doe v. Turford, 3 B. & Ad. 890, per Parke, J.; Doe v. Robson, 15
Fast, 32; Goss ». Watlington, 3 Br. & B. 132 ; Middleton ». Melton, 10 B.
& Cr. 317; Marks v Lahee, 3 Bing. N. C. 408, 420, per Park, J, ; Poole v.
Dicas, 1 Bing. N. C. 649, 653, 654. In Doe v. Vowles, 1"M. & Ro. 2186,
the tradesman’s bill, which was rejected, was not. conterporaneous with the
fact done. Haddow v. Parry, 3 Taunt. 303; Whitnash v. George, 8 B. &
Cr. 556 ; Barker v. Ray, 2 Russ. 63, 76 ; Patton ». Craig, 7 S. & R. 116,
126; Farmers Bank v, Whitehill, 16 S. & R. 89; Nourse v. McCay,
2 Rawle, 70; Clark v. Magruder, 2 H. & J. 77; Richardson v. Carey,
2 Rand. 87; Clark v. Wilmot, 1 Y. & Col. N. S, 53.
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not true.! The same principle has also been appli& receipgs,
and other acts contemporaneous with the payment, or fact
attested.®

§ 117. The admission of the party’s own shop-books, in
proof of the delivery of goods-therein charged, the entries
having been made by his clerk, stands upon the same princi-
ple, which we are now considering. 'The books must have
been kept for the purpose; and the entries must have been
made contemporaneous with the delivery of the goods, and
by: the person, whose duty it was, for the time being, to make
them. In such cases the books are held admissible, as evi-
dence of the delivery of the goods therein eharged, where the
nature of the subject is such as not to render better evidence
attainable.®

1 Bunker v. Shed, 8 Met. 150,

2 Sherman v. Crosby, 11 Johns. 70; Holladay v. Littlepage, 2 Manf.
316 ; Prather v. Johnson, 3 H. & J. 487 ; Sherman v. Atkins, 4 Pick. 283;
Carroll v. Tyler, 2 H. & 6. 54; Cluggage v. Swan, 4 Binn. 150, 154.
But the letter of a third person, acknowledging the receipt of merchandise of
the plaintiff, was rejected, in an ‘action against the party, who had recom-
mended him as trustworthy, in Longenecker v. Hyde, 6 Binn. 1; and the
receipts of living persons were rejected, in Warner v, Price, 3 Wend. 397;
Cutbush' v, Gilbert, 4 S. & R. 551; Spargo v. Brown, 9 B. & C. 935.
See post, § 120,

3 Pitman ». Maddox, 2 Salk. 690; Ld. Raym. 732, 8. C.; Lefebure v.
Worden, 2 Ves, sen. 54, 55; Glynn v. The Bank of England, Th. 40;
Sterrett v. Bull, 1 Binn. 234, See also Tait on Evid, p. 276. An interval
of one day, betweem the transaction and the entry of it in the book, has béen
deemed a valid objection to th® admissibility of the book in evidence. Walter
v. Bollman, 8 Watts, 544. But the law fixes no precise rule as to the
moment when the entry ought to be made. It is enough if it be made * at
or near the time of the transaction.”” Curren » Crawford, 4 S, & R. 3, 5.
Therefore, where the goods were delivered by a servant during the day, and
the entries were made by the master at night, or on the following morning,
from the memorandums'made by the servant, it was held sufficient.  Ingraham
». Bockius, 9 S. & R. 285. But such entries, made later than the succeed-
ing day,‘hnve been rejected. Cook v. Ashmead, 2 Miles, R. 268. Whether
entries transcribed from a slate, or card, into the hook, are to be deemed
original entries, is not universally agreed. In Massachusetts they are ad-

<
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§ 118 she United States, this principle has been carried
farther, and extended to entries made by the party himself, in
his own shop-books.! Though this evidence hiis sometimes
been said to be admitted contrary to the rules of the Common
Law, yet in general its admission will be found in perfect
harmony with those rules, the entry being admitted only
where it was evidently contemporaneous with the fact, and
part of the res gest@. Being the act of the party himself, %t
is received with greater caution; but still it may be seen and
weighed by the Jury.2

mitted. Faxon wv. Hollis, 13 Mass. 427. In Pennsylvania they were
rejected,” in Ogden v. Miller; 1 Browne, 147 ; but have since been admitted,
where they were transeribed forthwith into the book ; Ingrasham ». Bockius,
9 S. & R. 285; Patton v. Ryan, 4 Rawle, 408; Jones v. Long, 3 Watts,
325 ; and not later, in the case of a mechanic’s charges for his work, than
the evening of the second day. Hartley ». Brooks, 6 Whart, 189. But
where ‘several intermediate days elapsed before they were thus transcribed,
the entries have been rejected.  Forsythe v. Noreross, 5 Watts, 432.

Vln the following States the admission of the party’s own books, and his
own entries, has been either expressly permitted, or recognised and regulated,
by Statute; viz. Vermont, (1 Tolman's Dig. 185); Connecticut, (Rev.
Code, 1821, 93, Tit. 9, § 1); Delaware, (St. 25 Geo. 2, Rev. Code, 1829,
p. 89) 5 Maryland, 4s to sums under ten pounds in a year, (1 Dorsey’s Laws
of Maryland, 73, 203); Virginia, (Stat. 1819, 1 Rev. Code, ch. 128, § 7,
8, 9) ; North Carolina, (Stat. 1756, ch. 57, § 2, 1 Rev. Code; 1836, ch. 15);
South Carolina, (Stat. 1721, Sept. 20. See Statutes at Large, Vol. 8, p#
799, Cooper’s ed. 1 Bay, 43) ; Tennessee, (Statutes of Tennessee, by Car-
ruthers and Nicholson, p. 131). Tn Lowsiana, and in Maryland, (except as
above,) entries made by the party himself are not admitted. Civil*Code of
Louisiana, Art. 2244, 2245 ; Johnson v. Breedlove, 2 Mirtin, N. 8. 508;
Herring v, Levy, 4 Martin, N. 8. 383; Cavelier v. Collins, 3 Martin, 188;
Martinstein v. Creditors, 8 Rob. 6 ; Owings v. Henderson, 5 Gill & Johns,
134, 142. Tnall the other States they are admitted at Common Law, undey
various degrees of restriction. See Cogswell v. Dolliver, 2 Mass. 217
Poultney v. Ross, 1 Dall. 239 ; Lynchio. MeHugo, 1 Bay, 33; Foster v.
Sinkler, Tb. 40; Slade v. Teasdale, 2 Bay, 178 ; Lamb v. Hart, Ib. 362;
Thomas ». Dyott, 1 Nott ‘& MeC. 186 ; Burnham v, Adams, 5 Verm. 313 ;
Story on Confl. Laws, 526, 527 ; Cowen & Hill's note, 491, 1o 1 Philf]vid.
266.

2 The rules of the several States in regard to the admisSion of this evidence
are not perfectly uniform ; but in what is about to be stated, it is believed
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§ 119. But, if the American rule of admitting the pargy’s

own entries in evidence for him, under the limitations men-
. -

that they concur.. Before the books of the party can be admitted in evidence,
they are to be'submitted to the inspection of the Court, and if they do not
appear to be a register of the daily business of the party, and to have been
honestly and fairly kept, they are excluded, If they appear manifestly erased
agd altered, in a material part, they will not be admitted until the alteration
is explained , . Churchman v. Smith, 6 Whart. 106. The form of keeeping
them, whether it be that of a journal or ledger, does not affect their admis-
sibility, however it may go to their eredit withthe Jury. Cogswell v. Dol
liver, 2 Mass, 217 ; Prince v. Smith; 4 Mass. 455, 457 ; Faxon v. Hullis:,
13 Mass. 427 ; Rodman v. Hoops, 1 Dall. 855 Lynch ». MeHugo, 1 Bay,
33 ; Foster v. Sinkler, ib. 40 ; Slade v, Teasdale, 2 Bay, 173; Thomas v,
Dyott, 1-Nott & MeC. 186 ; Wilson ». Wilson; 1 Halst. 95; Swing v,
Sparks, 2 Halst: 59 ; Jones v. DeKay, Pennington; R. 695; Cale v. An-
derson, 3 Halst: 68; Mathes v. Robinson, 8 Met. 269. If the books appear
« free from fraudulent praetices, and proper to be laid before the Jury, the
party himself is then required to make oath; in open Court, that they are the
books in which the accounts of his ordinary business transactions are usually
kept. « Frye v, Barker, 2 Pick. 65; Taylor v. Tucker, 1 Kelly, R. 233.
An affidavit to an account or bill of particularsis not admissible. Waggoner
v. Richmond, Wiight, R. 1730 Whether, if the party is abroad, or is unable
to attend, the Court will take his oath under a commission, is not perfectly
clear. The opinion of Parker, C. J. in'Pick. 67, was against it ; and so is
Nicholson ». Withers, 2 McCord, 428 ; but in Spence v. Saunders, 1 Bay,
119, even his affidavit was deemed sufficient, upon a writ of inquiry, the
Wdefondant having suffered judgment by default. See also Douglas v, Hart,
4 McCord, 257 ; Furman v. Peay, 2 Bail. 304, He must also swear that
the articles therein charged were actunally delivered, and the labor and services
actually performed ; that the entries were made at or about the time of the
transactions, and¥ite the original entries thereof ; and that the sums charged
and claimed have not been paid. 3 Dane’s Abr. ch. 81, art. 4,§ 1, 2 ; Cogs-
well v. Dalliver, 2 Mass. 217 ; Ives ». Niles, 5 Watts, 324. If the party is
dead, his books, though rendered of much less weight as evidence, may still
.be offered by the executor or administrator, he making oath that they came to
his hands as the genuine and only bagks of accouit of the deceased ;- that to
the best of his knowledge and belief the entries are original and contemparas
neous with the faet, and the debt unpaid ; with proof of the party’s handwrit-
ing. glBentley v. Hollenback, Wright, Rep. 169 ; McLellan v. Crofton, 6
Greenl. 307 ; Prince v. Smith, 4 Mass. 455; Odell », Culbert, 9 W. & 8.
66.  The book itsdlf must be the registry of business actually done, and not
of orders, executory contracts, and things to be done subsequent to the entry.

-
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-
tioned be&were not in accordance with the principles of
the Common Law, yet it is in conformity with those of other

Fairchild ». Dennison, 4 Watts, 258; Wilson ». Wilson, 1 Halst, 95 ;
Bradley v. Goodyear, 1 Day, 104, 106 ; Terill ». Beecher, 9 Conn. 344, 348,
349 ; and the entry must have been made for the purpose of charging the
debtor with the debt ; a mére memorandum, for any other purpose, not being
sufficient. Thus, an invoice book, and the memorandums in the margin of, a
blank check-book, showing the date and tenor of the checks drawn and cut
from the book, have been rejected. Cooper v. Morrell, 4 Yeates, 341 ; Wil-
son v. Goodin, Wright. Rep. 219. But the time-book of a day laborer,
though kept in a tabular form, is admissible ; the entries being made for the
apparent purpose of charging the person for whom the work was done.
Mathes v. Robinson, 8 Met. 269. If the book contains marks, showing that
the items have been transferred to a journal or ledger, these books also must
be produced. Prince v. Swett, 2 Mass. 569. The entries also must be
made contemporaneously with the fact entered, as has been already stated in
regard to entries made by a clerk. Aute, § 117, and note (1), Entries thus
made are not, however, received in all cases as satisfactory proof of the
charges ; but only as proof of things which, ffom their nature, are not gene-
rally susceptible of better evidence. Watts v. Howard, 7 Met. 478. They
are satisfactory proof of goods sold and delivered froma shop, and of labor
and sexvices personally performed ; Case v. Potter, 8 Johns, 211 Vosburg
v. Thayer, 12 Johns. 261 ; Wilmer ». Isrdel, 1 Browne, 257 ; Ducoign .
Schreppel, 1 Yeates, 347 ; Spence v, Saunders, 1 Bay, 119 ; Charlton .
Lawry, Mszg, N. Car. Rep. 26; Mitchell v. Clark, Ib. 25; Eashy v.
Aiken, Cooke, R. 383; and, in some States, of small sums-of money.

Cogswell ». Dolliver, 2 Mass. 217; Prince v. Smith, 4 Mass. 455 ; .

Dane’s Abr. ch. 81, art. 4, § 1, 2; Craven ». Shaird, 2 Halst, 345, The
amount, in Massachusetis and Maine, is restricted to forty shillings.  Dunn
v. Whitney, 1 Fairf. 9 ; Burns v. Fay, 14 Pick. 8 ; Union Bank v. Knapp, 3
Pick. 109. But they-have been refused admission; to prov‘ie fact of adver-
tising in a newspaper; Richards v. Howard, 2 Nott & MeC. 474 ; Thomas
v. Dyott, 1 Nott & MeC. 1865 of a charge of dockage of a vessel; Wilmer
v Israel, 1 Browne, 257; commissions on the sale of a vessel ; Winsor v,
Dillaway, 4 Met. 221 ; labor of servants ; Wright v. Sharp, 1 Browne, 344 ;,
goods delivered to a third person ; Kerryw, Love, 1 Wash. 172; Tenbrook v.
Johnson, Coxe, 288; Townley ». Waoolley, Tb. 377; er, to the party, if
under a previous contractfor their delivery at different periods ; Lonergan v.
Whitehead, 10 Watts, 249 ; general damgges or value ; Swing ». S 42
Halst. 59 ; Terill z. Beecher, 9 Conn. 348, 340 ; settlement of accounts ;
Prest v. Mercereau, 4 Halst. 268 ; money paid and not applied to the pt‘osc
directed ; Bradley v. Goodyear, 1 Day, 104 ; a special agreement ; Pritchard
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systems of jurisprudence. In the administration of the Roman
Law, the production of a merchant’s or tradesman’s book of
accounts, regularly and fairly kept, in the usnal manner, has
been deemed presumptive evidence (semiplena probatio') of

v. McOwen; 1 Nott & MeC: 131, note ; Dunn v. Whitney, 1 Fairf. 9; Green
. Pratt, 11 Conn. 205; or, a delivery of goods under such agreement ; Nickle
v, Baldwin, 4 Watts & Serg. 290/; an article omitted by mistake in a prior
seitlement; Punderson o, Shaw, Kirby, 150 ; the use and occupation of real
estate ; and the like. Beach ». Mills, 5 Conn. 493. See also Newton ».
Higgins,'2 Verm. 366.; Dunn v. Whitney, 1 Fairf. 9. But after-the order
to deliver goeds to a third person is proved by competent evidence aliundé the
delivery itself may be proved by the books and suppletory oath of the plaintiff,
in any case where such delivery to the defendant in person might be se
proved, Mitchell ». Belknap, 10 Shepl. 475. The charges, moreover, must
be specific and particular ; a general charge for professional services, or for
work and’labor by a mechanic, without any specification but that of time,
cannot be supported by this kind of evidence. = Lynch v. Petrie, 1 Nott &
MeC. 130; Hughes ». Hampton, 2 Const. Rep. 476. And regularly the
prices ought to be specified ; in which case the entry is primd facie evidence
of the yalue. Hagaman v. Case, 1 South. 370 ; Ducoign . Schreppel, 1
Yeages, 347.  But whatever be the nature of the subject, the transaetion, to
be susceptible of this kind of proof, must have been directly between the
original debtor and the ereditor; the book not being admissible to establish a
collateral fact. | Mifflin ». Bingham, 1 Dall. 276, per McKean, C. J. ; Kerr
v. Love, 1 Wash. 172 ; Deas v Datby, 1 Nott & McC.':ﬁil.‘»‘ Poulteney .
Ross, 1 Dall. 238.  Though books, such as have been deseribed, are admitted

1o be given in evidence, with the suppletory oath of the party; yet his testi-
mony is still to be weighed by the Jury, like that of any other witness in the
cause ; and his reputation for truth is equally open to be questioned. Kitchen
v. Tyson, 2 Murph. 314; Elder ». Warfield, 7 Harr. & Johns. 391.  In
some States, tilbooks, thus admitted, are only those of shopkeepers, me-
chanics, and tradesmen ; these of other persons, such s planters, scriveners,
schoolmasters, &ec., being rejected.  Geter ». Martin, 2 Bay, 173 ; Pelzer v.
Uranston, 2 MeC. 328; Boyd v. Ladson, 4 MeC. 76. The subject of the
» admission of the party’s own entries, with his suppletory oath, in the several
American States, is very elaboratclysand fally treated in a note to the Amer-
iean edition of Smith's Leading Cases, Vol. 1, p. 142, in 43 Law Lib. P
293 - 245: .

L @his degree of proof is thus sdefined by Mascardus ; — “ Non est igno-
randtin, probationem semiplenam eam esse, per quam rei gest® JSides aligua
fit §8lici; non tamen tanta ut jure debeat in pronuncianda sententia eam
sequi.”™  De Prob. Vol. 1, Quest. 11, n. 1, 4.
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the justice’of his claim; and in such cases, the suppletory
oath of the party (juramentum suppletivum) was admitted
to make up the plena probatio necessary to a decree in his
favor.) By the law of France, too, the books of merchants
and tradesmen, regularly kept, and written from day to day,
without any blank, when the tradesman has the reputation of
probity, constitute a semi-proof, and with his suppletory oath,
are received as full proof to establish his demand.2 The same
doctrine is familiar in the law of Seotland, by which the books
of merchants and others, kept with a certain reasonable degree
of regularity, satisfactory to the Court, may be received in evi-
dence, the party being allowed to give his own “oath in sup-
plement™ of such imperfect proof. It seems, however, that a
course of dealing, or other “ pregnant circumstances,” must in

1 ¢ Juramentum: (suppletivum) defertur ubicunque aetor habet pro sa—
alignas conjecturas, per quas judex indueatur ad suspicionem velad opinsn-
dum pro parte actoris.**  Mascardus, De Prob. Vol, 8, Conel. 1230, n. 17.
The civilians, however they may differ as to the degree of credit to be
given to books of account, coneur in opinion, that they are entitled tg con-
sideration at the discretion of the Judge. ‘They furnish at least the conjéc-
ture. mentioned by Mascardus ; and their admission in evidence, with the
suppletery oath of the party, is thus defended by Paul Voet, De Statutis, §/5,
cap. 2,m. 9. .* An ut credatur libris rationem, seu registris uti loquunitur,
mercatorum et artificum, licet probationibus testium non juventur? Respon-
deo, quamvis exemplo pernitiosum esse videatur, quemque sibi privata testdl
tione, sive adnotatione facere debitorem. Quia tamen hee est mercatorum
cura et opera, ut debiti et erediti rationes diligenter conficiant. Ttiam in
eorum foro et causis, ex @quo et bono est judicandum. Insuper non admisso
aliquo litium accelerandarum remedio, commerciorum ord®et usus evertitur.
Neque enima omnes: praesenti pecnnia) merees sibi comparant, neque cujusque
rei venditioni testes adhiberi, qui pretia mercium noverint, aut expedit, aut
congraum est. Non iniquum videbitur illud statutum, quo domesticis talibus
instrumentis additur fides, modo aliquibus ‘adminiculus juventur.””  See also
Hertius, De Collisione Legum, § 4, dk 68 ; Strykius, Tom. 7, Semiplena
Probat. Disp. 1, Cap. 4, § 5; Menochius, De Presump. lib. 2, Presump. 57,
m: 20, and lib. 3, Presump. 63, n. 12. .

21 Pothier'on Obl. Partiv. ch. 1, art. 2, § 4. By the Code Nggoleon,
merchants’ books are required to be kept in a particular mauner therémn pre-
soribed, and none'olhcrs are admitted in evidence. Code de Commerce,
Liv. 1, tit. 2, art. 8=12.

VOL. L 14
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general be first shown by evidence aliunde, before the proof
can be regarded as amounting to the degree of semiplena pro-
batio, to be rendered complete by the oath of the party.!

§ 120. Returning now to the admission of entries made
by clerks and third persons; it may be remarked, that in most,
if not all the reported cases, the clerk or person who made
the entries was dead ; and the entries were received upon
proof of his handwriting. But it is’ conceived, that the fact
of his death is not material to the admissibility of this kind of

evidence. There are two classes of admissible entries, be-

tween which there is a clear distinction, in regard to the prin-
ciple on which they are received in evidence. The one class
consists of entries made against the interests of the party
making them ; and these derive their admissibility from this
circumstance alpne. It is, therefore, not material when they
were made. The testimony of the party who made them,
would be. the best evidence of the fact; but, if he is dead, the
entry of the fact, made by him in the ordinary course of his
bnsi;mss, and against his interest, is received as secondary
evidence, in a controversy between third persons.®* The other
class of entries consists of those, which constitute parts of a
chain 'or ‘combination of transactions between the parties, the
proof of one raising a- presumption, that another has taken
ﬁlace. Here, the value of the entry, as evidence, lies in this,
that it was contemporaneous with the principal fact done,
forming a link in the chain of events, and being part of the
res gestee. It ig not merely the declaration of the party, but
it is a verbal contemporaneous act, belonging, not necessarily,

1 Tait on Evidence, p. 273 -277. This degree of proof is there defined
as ““pot merely a suspicion, — but sueh evidence as produces a reasonable
belief, though not complete evidencd™ See also Glassford on Evid. p. 550 ;
Bell’s Digest of Laws.of Secotland, p. 378, 898.

2 Warren v, Greenville, 2 Str. 1129 ; Middleton v. Melton, 10 B, & C.
317 ﬁmmpson v. Stevens, 2 Nott & MeC. 493 ; Chase ». Smith, 5
Verm, 556 ; Spiers v. Morris; 9 Bing. 687 ; Alston v, Taylor, 1 Hayw.

.

381, 395.
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indeed, but ordinarily and naturally to the principal thing. It
is on this ground, that this latter class of entries is admitted;
and therefore it can make no difference, as to the admissibil-
ity, whether the party who made them be living or dead, nor
whether he was or was not interested in making them; his
interest going only to affect the credibility, or weight of the
evidence when received.!

§ 121. The evidence of indebtment, afforded by the in-
dorsement of the payment of interest, or a partial payment
.of the principal, on the back of a bond or other security,
seems to fall within the principle we are now considering,
more naturally than any other; though it is generally classed
with entries made against the interest of the party. The
main fact to be proved in the cases, where this evidence has
been admitted; was the continued existence of the debt, not-
withstanding the lapse of time since its ereation was such
as either to raise the presumption of payment, or to bring
the case within the operation of the statute of limitations.
This fact was sought to be proved by the acknowledgment
of the debt by the debtor himself; and this acknowledgment
was proved, by his having actually paid part of the money
due. It is the usual, ordinary, and well known course of
business, that partial payments are forthwith indorsed on the
back of the security, the indorsement thus becoming part of
the res gest@, Wherever, therefore, an indorsement is shown
to have been made at the time it bears date, (which will be

=

1This distinction was taken, and clearly expounded by Mr. Justice Parke,
m Doe, d. Patteshall v. Turford, 3 B. & Ad. 890; cited and approved in
Poole v. Dicas, 1 Bing. N. C, 654. See also Ante, § 115, 116; Cluggage
v. Swan, 4 Binn. 154 ; Sherman u.ﬁ:osby, 11 Johns. 70; Holladay v.
Littlepage, 2 Munf. 3165 Prather . nson, 3 H. & I, 487; Sherman v,
Atkins, 4 Pick. 283 ; Carroll v. Tyler, 2 H. & G. 54 ; James v. Wharton,
3 McLean, 492. Inseveral cases, however, letters and receipts of third per-
sons living, and within the reach of process, have been rejected. Long&lecker
v. Hyde, 6 Binn. 1; Spargo v». Brown, 9 B. & C. 935; Warner v. Price,
3 Wend. 397 ; Cutbush v, Gilbert, 4 S. & R. 551.
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inferred from its face, in the absence of opposing circum-
stances,) the presumption naturally arising is, that the money
mentioned in it was paid at that time. If the date is at a
period after the demand became stale, or affected by. the
statute of limitations, the interest of the creditor to fabricate
it would be so strong, as to countervail the presumption of
payment, and require the aid of some other proof; and tl}e
case would be the same, if the indorsement bore a date within
that period, the instrument itself being otherwise subject to
the bar arising from lapse of time.® Henee the inquiry, which
is usually made in such cases, namely, whether the indorse-,
ment, when made; was against the interest of the party
making it, that is, of the creditor; whieh, in other language,
is only inquiring, whether it was made while his remedy was
not yet impaired by lapse of time. The time when the in-
dorsement was made is a fact to be settled by the Jury; and
to this end the writing must be laid before them. If there is

no ‘evidence to the contrary, the presumption is, that the °

indorsement was made at the time ‘it purports to bear date;
and the burden of proving the date to be false lies on the other
party.® If the indorsement does not purport to be made con-
temporaneously with the reeeipt of the money, it is inadmis-
sible, as part of the res geste.
.

$ 122. This doctrine has been very much considered in the
discussions, which have repeatedly been had upon the case of
Searle v. Lord Barrington.* In that case the bond was given

1 Smith v. Battens, 1 M. & Rob. 341. See also Nichols ». Webb, 8
Wheat 326; 12 5. & R. 49, 87; 16 S. & R. 89, 91.

2 Turner v. Crisp, 2 Stra. 827; Rose v, Bryant, 2 Campb. 321 ; Glynn 2.
The Bank of England, 2 Ves. sen. 38, 43. See also Whitney v. Bigelow,
4 Piek. 110 ; Roseboom . Billingw:, 17 Johns. 182; Gibson v». Peebles,
2 MeCord, 418.

3 Per Taunton, J. in Smith v». Battens, 1 M. & Rob. 343. - See also Hunt
». Massey, 5 B. & Adolph. 902; Baker v. Milburn, 2 Mees. & W. 853 ;
Sinelair v. Baggaley, 4 Mees. & W. 312; Anderson v. Weston, 6 Bing.
N. C. 296.

4 There were two successive actions on the same bond, between these par-
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in 1697, and was not sned until after the death of the obligee,
upon whose estate administration was granted in 1723,  The
obligor died in 1710; the obligee probably survived him, but
it did not appear how long. To repel the presumption of
payment, arising from lapse of time, the plaintiff offered in
evidence two indorsements, made upon the bond by the obligee
himself, bearing date in 1699, and in 1707, and purporting
that the interest due at those respective dates had been then
paid by the obligor. And it appears that other evidence was
also offered, showing the time when the indorsements were
actually made.! The indorsements, thus proved to have been
made at the times they purported to have been made, were,
upon solemn argament, held admissible evidence both by the
Judges in the Exchequer Chamber and by the House of
Lords. The grounds of these decisions are not stated in any

ties. The first is reported in 2 Stra. 826, 8 Mod. 278, and 2 Ld. Raym,
1370 ; and was tried before Pratt, C. J., who refused to admit the indorse-
ment, and nonsuited the plaintifi'; but on a motion to set the nonsuit aside,
the three other Judges were of opinion, that the evidence ought to have been
left o the Jury, the indorsement in such eases being aceording to the usual
course of business, and perhaps in this case made with the privity of the
obligor; but on another ground the motion was denied.  Afterwards another
action was brought, which was tried before Lord Raymeond, C. J., who ad-
mitted the evidence @ the indorsement ; to which the defendant filed a bill of
exceptions. This judgment was affirmed, on error in the Exchequer Chamber,
and again in the House of Lords. See 2 Stra. 827; 3 Bro, P. C. 593. The
first case is most fully reported in 8 Mod. 278.

!'This fact was stated by Bayley, B. as the result of his own rescarch,
See-1 Crompt. & Mees: 421, S6'it was understood 1o be, and so stated, by
Lord Hardwicke, in 2 Ves. sen. 43. It may have constituted the **other
circumstantial evidence,”” mentioned in Mr. Brown’s report, 3¢@8ro. P. C. 594 ;
which he literally transeribed from the case as drawn up by Messrs. Lutwyche
and Fazakerley, of counsel for the original plaintiff, for argument in the
House of Lords. See a folio yolume of joriginal printed briefs, marked Cases
in Parliament, 1728 to 1731, p 529, in the Law Library of Harvard Univer-
sity; in which this case is stated more at large than in any book of Reports.
By Stat. 9, Geo 4, ¢ 14, it is enacted, that no indorsement of partial pay-
ment, made by or on behalf of the ereditor, shall be deemed suﬁicie:nt‘pnmf
to take the case outof the statute of limitations. The same enactment is
found in the Laws of some of the United States.

14%
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of the reports; but it may be presumed, that the reasoning on
the side of the prevailing party was approved, namely, that
the indorsement being made at the time it purported to bear
date, and being according to the usual and ordinary course of
business in such cases; and which it was not for the interest
of the obligee at that time to make, was entitled to be coun-
sidered by the Jury; and that from it, in the absence of
opposing proof, the fact of actual payment of the interest
might be inferred: = This doctrine has been recognised and
confirmed by subsequent decisions.!

§ 123. Thus, we have seen, that there are four classes of
declarations, which, though usually treated under the head of
hearsay, are in truth original evidence ; the first class consist-
ing of cases, where the fact that the declaration was made,
and not its truth or falsity, is the peint in questign; the
second, including expressions of bodily or mental feelings,
where the existence, or nature of snch feelings is the subject
of inquiry ; the third, consisting of cases of pedigree, and in-
cluding the declarations of those nearly related to the party
whose pedigree is in question; and the fourth, embracing all
other cases; where the declaration offered in evidence may be
regarded as part of the res geste. All these classes are in-
volved in the principle of the last; and hav® been separately
treated, merely for the sake of greater distinctness.

§ 124. Subject to these qualifications and seeming excep-
tions, the general rule of law zejects all hearsay reports of
transactions, whether yerbal or written, given by persons not
produced asywitnesses.®> The principle of this rule is, that

! Bosworth v. Cotchett, Dom. Proge. May 6, 1824 ; Phil. & Am. on Evid.
348 ; Gleadow ». Atkin, 1 (frmnpf & Mees. 410; Anderson v. Weston,
6 Bing. N, €, 206 ; 2 Smith’s Leading Cases, 197; Addams v. Seitzinger,
1 Watts & Serg. 243.

2 +¥Tf.”* says Mr. Justice Buller, ** the first speech were without oath,
another oath, that there was such speech, makes it no more than a bare
speaking, and so of no value in a Court of Justice.”” Bull. N. P. 204.
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such evidence requires credit to be given to a statement, made
by a person who is not subjected to the ordinary tests, enjoined
by the law, for ascertaining the correctness and completeness
of his testimony; namely, that oral testimony should be de-
livered in the presence of the Court or a Magistrate, under
the moral and legal sanctions of an oath, and where the moral
and intellectual character, the motives and deportment of the
witness can be examined, and his capacity and opportunities
for observation, and his memory, can be tested by a eross
examination. Such evidence, moreover, as to oral declara-
tions, is very liable to be fallacious, and its value is, there-
fore, greatly lessened Ly the probability that the declaration
was imperfectly heard, or was misunderstood, or is not ae-
curately remembered, or has been perverted. It is also to be
observed, that the persons communicating such evidence are
not egposed to the danger of a prosecution for perjury, in
which something more than the testimony of one witness is
necessary, in order to a conviction; for where the declaration,
or statement, is sworn to have been made when no third
person was present, or by a person who is since dead, it is
hardly possible to punish the witness, even if his testimony is
an entire fabrication.! To these reasons may be added con-
siderations of public interest and convenience for rejecting
hearsay evidente. The greatly increased expense and the
vexation which the adverse party must incur, in order to
rebut or explain it, the vast eonsumption of public time thereby
occasioned, the multiplication of collateral issues, for decision
by the Jury, and the danger of losing sight of the main ques-
tion, and of the justice of the case, if this sort of proof were
admitted, are considerations of too grave a character to be

1 Phil, & Am. on Evid. 217; 1 Bhil. Evid. 205, 206. See, as to the
liability of words to misconstruction, the remarks of Mr. Justice Foster, in
his Discourse on High Treason, ch 1,§ 7. The Tule excluding hearsay is
not of great antiquity. One of the earliest cases, in which it was admin-
istered, was that of Samson ». Yardly and Tothill, 2 Keb. 223, pl. 74, 19
Car. 2.
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overlooked by the Court or the Legislature, in determining the
question of changing the rule.!

§ 125. This rule applies, though the declaration offered in
evidence was made upon oath, and in the course of a judicial
proceeding, if the litigating parties are not the same. 'Thus,
the deposition of a pauper, as to the place of his settlement,
taken ez parte before a magistrate, was rejected, though the
pauper himself had since absconded, and was not to be found.2
The rule also applies, notwithstanding no better evidence is to
be found, and though it is certain that, if the declaration
offered is rejected, no other evidence can possibly be obtained ;
as, for example, if it purports to be the declaration of the only
eye-witness of the transaction, and he is since dead.3

§ 126. An ezception to this rule has been contendedgor, in
the admission of the declarations of a deceased attesting witness
to a deed or will; in disparagement of the evidence afforded
by his signature. 'This exception has been asserted, on two

1 Mima Queen v. Hepburn, 7 Cranch, 290, 296, per Marshall, C. J.

2 Rex v, Nuneham Courtney, 1 East, 373 ; Rex v. Ferry Frystone,
2 East, 54; Rex v. Erswell, 3 T.R. 707 -725, per Ld. Kenyon, C.J.,
and Grose, J., whose opinions-are approved and :1doptt;.'d‘ in Mima Queen v.
Hepburn, 7 Cranch, 206. The American Cases on the admission and rejec-
tion of hearsay are collected in Cowen & Hill's note 432, to 1 Phil. Evid.
229.

3 Phil. & Am. on Evid. 220, 221 ; 1 Phil. Evid. 209, 210. In Scotland
the rale is otherwise ; evidence on the relation of others being admitted,
where the relator is sinee dead, and would, if living, have been a competent
witness.  And if*the relation has been handed down to the witness at second
hand, and through several successive relators, each only stating what he
received from an intermediate relator, it is still admissible, if the original
and intermediate relators are all deady and would have been competent wit-
nesses if’ living. Tait on Ewid. p. 430, 431. . But the reason for receiving
hearsay evidence in cases where, as is generally the case in Scotland, the
Judges determine upon the facts in dispute, as well as upon the law, is
stated and vindicated by Sir James Mansfield, in the Berkley Peerage case,
4 Campb. 415.
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grounds; firs?, that as the party, offering the deed, used the
declaration of the witness, evidenced by his signature, to
prove the execution, the other party might well be permitted
to use any other declaration of the same witness, to disprove
it;—and secondly, that such declaration was in the nature of
a substitute for the loss of the benefit of a cross examination
of the attesting witness; by which, either the fact confessed
would have been proved, or the witness might have been
contradicted, and his credit impeached. Both these grounds
were fully considered in a case in the Exchequer, and were
overruled by the Court; the first, because the evidence of the
handwriting, in the attestation, is not used as a declaration by
the witness, but is offered merely to show the fact that he
put his name there, in the manner in,which attestations are
usually placed to genuine signatures ; and ‘the second, chiefly
becaus@of the mischiefs which would ensue; if the general
rule excluding hearsay were thus broken in upon. For the
security of solemn instruments would thereby become much
invpaired, and the rights of parties under them would be liable
to be affected at remote periods, by loose declarations of the
attesting witnesses, which could neither be explained nor con-
tradicted, by the testimony of the witnesses themselves. In
admitting such declarations, too, there would be no reciprocity ;
for though the party impeaching the instrument would thereby
have an equivalent for the loss of his power of cross examina-
tion of the living witnéss, the other party would have none
for the loss of his power of reéxamination.!

1'Stobart 'v. Dryden, 1 Mees. & W. 615.
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CHAPTER VI.

OF MATTERS OF PUBLIC AND: GENERAL INTEREST.

§ 127, Havine thus illustrated the nature of hearsay evi-
dence, and shown the reasons on which it is generally ex-
cluded, we are now to consider the cases, in which this rule
has been relared, and hearsay admitted. The exceptions, thus
allowed, will be found to embrace most of the points of incon-
venience, resulting from a stern and universal application of
the rule, and to remove the principal objections which have
been urged against it.  These exceptions may be conv@niently
divided into four classes;— first, those relating to matters
of public and general intere§t;— secondly, those relating to
ancient possession ; — thirdly, declarations against interest; *—
JSourthly, dying declarations, and some others of a miscella-
neous nature; and in this order it is proposed to conmsider
them. It is; however, to be observed, that these exceptions
are allowed only on the ground of the absence of better evi-
dence; and from the nature and necessity of the case.

§128. And first, as to matters of public and general interest.
The terms, public and general, are sometimes used as synony-
mous, meaning merely that which concerns a multitude of
persons.! But in rega#d to the admissibility of hearsay testi-
mony, a distinction has been taken between them; the term,
public, being strictly applied to that which concerns all the
citizens, and every member of the State; and the term, general,
being referred to a lesser, thongh still a large portion, of*the
community. In matters of public interest, all persons must
be presumed conversant, on the principle, that individuals

1 Weeks v. Sparke, 1 M. & S. 690, per Bayley, J.
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are presumed to be conversant in their own affairs; and, as
common rights are naturally talked of in the community,
what is thus dropped in conversation may be presumted to be
true.l It is the prevailing current of assertion, that is resorted
to as evidence, for it is to this that every member of the
community is supposed to be privy, and to contribute his
share. Evidence of common reputation is, therefore, received,
in regard to public facts, (a claim of highway, or a right of
ferry, for example,) on ground somewhat similar to that on
which public documents, not judicial, are admitted, namely,
the interest which all have in their truth, and the consequent
probability that they are true.? In these matters, in which all
are concerned, reputation from any éne appears to be receiv-
able; but of course it is almost worthless, unless it comes
from persons who are shown to have some means of knowl-
edge, sfich as, in the case of a highway, by living in the
neighborhood ; but the want of such proof of their connexion
with the subject in question, affécts the value only, and not
the admissibility of the evidence. On the eontrary, where
the fact in controversy is ene, in which all the members of the
community have not an interest, but those only who live in
a particular district, or adventure in a particular enterprise, or
the like, hearsay from persons wholly uncennected with the
place or business; would not only be of no wvalue, but alto-
gether inadmissible.?

1 Morewood ». Wood, 14 East, 329, n., per Ld. Kenyon ; Weeks v.
Sparke, 1 M. & 8. 686, per Ld. Ellenborough ; The Berkley Peerage case,
4 Campb. 416, per Mansfield, C. J. '

21 Stark. Evid. 1953 Price v. Currell, 6 M. & W. 234.

3 Crease v. Barrett, 1 Crompt. Mees. & Rosc. 929, per Parke, B. By the
Roman Law, reputation or common fame, seems to have been admissible in
evidegee, in all cases; but it was not generally deemed sufficient proof, and,
in some cases, not even semiplena prolmlio. unless corroborated ; nisi alits
adminiculis adjuvelur. Maseardus, De Prob. Vol. 1; Conel. 171, n. 1; Conel.
183, n. 2; Conel. 547, n. 19. Tt was held sufficient, plena probatio, wherever,
from the nature of the ease, better evidence was not attainable; ubi @ com-
muniter accidentibus, probatio difficilis est, fuma plenam solet probationem
facere ; ul in probatione jfiliationis. But Mascardus deems it not sufficient,
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§ 120. Thus, in an action of trespass quare clansum Sfregit,
where the defendant pleaded in bar a preseriptive right of
common in the locus in quo, and the plaintiff replied, pre-
scribing the right of his messuage to use the same ground for
tillage with ‘eorn, until the harvest was ended, traversing the
defendant’s prescription; it appearing that many persons, be-
side the defendant, had a right of common there, evidence
of reputation as to the plaintifi’s right was held admissible,
provided it were derived from persons conversant with the
neighborhood.! ' But where the question was, whether the
city of Chester anciently formed part of the county Palatine,
an ancient document, purporting to be a decree of certain law
officers ‘and dignitaries of the crown, not having authority
as a Court, was held inadmissible evidence on the ground of
reputation; they having, from their situations, no peculiar
knowledge of the fact? And, on the other hand, where the
question was, whether Nottingham castle was within the hun-
dred of Broxtowe, certain ancient orders, made by the Justices
at the Quarter Sessions for the county, in which the castle
was described as being within that hundred, were held ad-
missible evidence of reputation; the Justices, though not
proved to e residents within the county or hundred, being
presumed, from:the nature and character of their offices alone,
to have sufficient aequaintance with the subject, to which

in cases of pedigree within the memory of man, which he limits to fifty-six
years, unless aided by other evidence — tunc mempe non sufficeret. publica vor
et fama, sed una cum ipse deberet tractatus et nominalio probari vel alia
adminicwla wrgentia adhiberi. Maseard. De Prob. Vol. 1, Conel. 411, n. 1,
261

1 Weeks ©. Sparke, 1 M. & S. 679, 688, per Le Blane,J. The actual
discussion of the subject, in the neighborhood, was a faet also relied gn, in
the Roman Law, in ¢ases of proof by common fame. ‘¢ Quando testis vult
probars aliquem scivisse, non videtur sufficere, quod dicat ille scivit quia erat
vicinas; sed debet addere, in vieinia hoe erat cognitum per famam, vel alio
modo ; et ided iste, qui erat vicinus, potoit id seire.”” J. Menochius, De
Prasump. Tom, 2, lib. 6, Prees. 24, n. 17, p. 772,

2 Rogers v, Wood, 2 Barn. & Ad. 245.
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their declarations related.! Thus it appears that ecompetent
knowledge in the declarant is, in all cases, an essential pre-
requisite to the admission of his testimony; and that though
all the citizens are presumed to have that knowledge, in some
degree, where the matter is of public concernment; yet, in
other matters, of interest to many persons, some particular
evidence of such knowledge is required.

§ 130. It is to be observed, that the exception we are now
considering is admitted only in the case of ancient rights,
and in respect to the declarations of persons supposed to be
dead?® 1t is required by the nature of the rights in question;
their origin being generally antecedent to the time of legal
memory, and incapable of direct proof by living witnesses,
both from this fact, and also from the undefined generality
of their nature. It has been held, that where the nature of
the case admits it, a foundation for the reception of hearsay
evidence, in matters of public and general interest, should
first be laid, by proving acts of enjoyment, within the period
of living memory.® But this doctrine has since been over-
ruled ; and it is now held, that such proof is not an essential
condition of the reception of evidence of reputation, but is
only material as it affects its value when received.! Where
the nature of the subject does not admit of proof of acts
of enjoyment, it is obvious that proof of reputation alone is
sufficient. So, where a right or custom is established by
documentary evidence, no proof is necessary of any particu-
lar instance of its exercise; for, if it were otherwise, and no

1 Duke of Newcastle ». Broxtowe, 4 Barn. & Ad. 273.

2 Moseley v. Davies, 11 Price, 162 ; Regina v. Milton, 1 Car. & Kir. 58;
Dayi® »: Fuller, 12 Verm. R. 178.

3 Per Buller, J. in Morewood v. Wood, 14 East, 330, note; Per Le
Blane, J. in Weeks v. Sparke, 1 M. & S. 688, 689.

4 Crease v. Barrett, 1 Crompt. Mees. & Ros. 919, 930. See also ace.
Curzon v. Lomax, 5 Esp. 90, per Ld. Ellenborough; Steel wv. Prickett,
2 Stark. 463, 466, per Abbott, C. J. ; Ratcliff v. Chapman, 4 Leon. 242, as
explained by Grose, J. in Bebee v. Parker, 5'T. R. 32.

VOL. L 15
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instance were to happen within the memory of man, the
right or custom would be totally destroyed.! In the case of a
private right, however, where proof of particular instances
of its exercise has first been given, evidence of reputation
has-sometimes been, admitted in confirmation of the actual
enjoyment ; but it is never allowed against it.2

§ 131. Another important qualification of the exception we
have been considering, by which evidence of reputation or
common fame is admitted, is, that the declaration so received
must have been made before any coniroversy arose, touching
the matter, to which they relate ; or, as it is usually expressed,
ante lilem motam. The ground, on which such evidence is
admitted - at all, is, that the declarations ‘““are the natural
effusions of a party; who must know the truth, and who
speaks upon an occasion, when his mind stands- in an-even
position, without any temptation to exceed or fall short of the
truth.” * But no man is presumed to be thus indifferent in
regard to matters in actual controversy; for when the contest

has begun, people generally take part on the one side or the

1 Bebee v, Parker, 5 T. R. 26, 32; Doe r. Sisson, 12 East, 62; Steel v.
Prickett; 2 Stark. R. 463, 466. A single act, undisturbed, has been held
sufficient evidence of a custom, the Court refusing to set aside a verdict finding
a custom, upon such evidence alone. Roe v. Jeffery, 2 M. & S. 92 ; Doe v.
Mason, 3 Wils. 63.

2 White v. Lisle, 4 Mad. R 214, 225. See Morewood z. Wood, 14 East,
330, n., per Buller, J. ; Weeks v. Sparke, 1 M. & S. 690, per Bayley, J. ;
Rogers v. Allen, 1 .Campb. 309 ; Richards v. Bassett, 10 B. & C. 662, 663,
per Littledale, J. | A doetrine nearly similar is held by the civilians, in cases
of ancient private rights. Thus, Mascardus, after stating, upon the authority
of many jurists, that Dominium in antiquis probari per famam, traditum
est, —veluti si fama sit, hanc domum fuisse Dantis Poete, vel alterius, qui
decessit, jam. sunt centum anni, el nemo vidit, quividerit, quem refert M&e.,
subsequently qualifies this general proposition in these words ; — Primo limita
principalem conclusionem, ut non procedat, nisi cum fama concurrant dlia
adminicula, saltem presentis possessionis, &e. Mascard. De Prob. Vol. 2,
Concl. 547, n. 1, 14.

3 Per Ld. Eldon, in Whitelocke v. Baker, 13 Ves, 514 ; Rex ». Cotton,
3 Camph. 444, 446, per Dampier, J.
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other; their minds are in a ferment; and, if they are disposed
to speak the truth, facts are seen by them through a false
medium. To avoid, therefore, the mischiefs which would
otherwise result, all ez parte declarations, even though made
upon oath, referring to a date subsequent to the beginning of
the controversy, are rejected.! This rule of evidence was
familiar in the Roman law ; but the term lis mota was there
applied strictly to the commencement of the action, and was
not referred to any earlier period of the controversy.? Butin
our law, the term lis is taken in the classical and larger sense
of controversy ; and by lis mota is understood the commence-
ment of the controversy, and not the commencement of the
suit.® The commencement of the controversy has been further
defined by Mr. Baron Alderson, in a case of pedigree, to be
tthe arising of that state of facts, on which the claim is
founded, without any thing more.” 4

§ 132. The lis mota, in the sense of our law, carries with
it the further idea of a controversy upon the same particular
subject in isswe. TFor, if the matter under discussion at the
time of trial was not in controversy at the time, to which the
declarations offered in evidence relate, they are admissible,
notwithstanding a controversy did then exist upon some other
branch of the same general subject. 'T'he walue of general
reputation, as evidence of the true state of facts, depends upon

1 The Berkley Peerage case, 4 Camph. 401, 409, 412, 413 ; Monkton ».
The Attorney General, 2 Russ, & My. 160, 161; Richards #. Bussett, 10
B. & C. 657.

2 Lis £st, ut primumin jus, vel in judicium venlum est; antequmn in ju-
dicium veniatuwr, controversia est, non fis. Cujac. Opera Posth. Tom. 5, col.
193, B. and col. 162, D. Lais incheata est ordinala per Libellum, est satisdati-
onem, licet non sit lis contesta. Corpis Juris Glossatum, Tom. 1, col. 553,
ad Dig, lib. iy. tit. 6, 1. 12. Lis mota censetur, etiamsi solus actor egerit.
(aly. Lex. Verb. Lis mota.

3 Per Mansfield, C. J. in the Berkley Peerage case, 4 Campb. 417; Monk-
ton ©. The Attor. Gen. 2 Russ. & My. 161.

4 Walker ». Countess of Beauchamp, 6 C. & P. 552, 561. But see Reilly
v. Fitzgerald, 1 Drury, (Ir.) R. 122, where this is questioned.
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its being the concurrent belief of minds unbiassed, and in a
situation favorable to a knowledge of the truth; and referring
to a period when this fountain of evidence was not rendered
turbid by agitation. But the discussion of other topics, how-
ever-similar in their general nature, at the time referred to,
does not necessarily lead to the inference, that the particular
point in issue was also controverted, and, therefore, is not
deemed sufficient to exclude the sort of proof we are now
copsidering. 'Thus, where, in a suit between a copyholder
and the loxd of the manor, the point in controversy was,
whether the customary fine, payable upon the renewal of a
life-lease, was to be assessed by the jury of the lord’s court, or
by the reasonable discretion of the lord himself; depositions
taken -for the plaintiff; in an ancient suit by a copyholder
against-a former lord of the manor, where the controversy
was upon the copyholder’s right to be admitted at all, and not
upon the terms of admission, in which depositions the eusto-
mary fine was mentioned as to be assessed by the lord or his
steward, were held admissible evidence of what was then
understood to be the undisputed custom.! In this case it was
observed by one of the learned Judges, that “the distinetion
had been correctly taken; that where the lis mota was on the
very point, the-declarations of persons would not be evidence;
because you cannot be sure, that in admitting the depositions
of witnesses, selected and brought forward on a particular side
of the question, who embark, to a certain degree, with the
feelings and prejudices belonging to that particular side, you
are drawing evidence from perfectly unpolluted sources. But
where the point in controversy is foreign to that which was
before controverted, there never has been a lis mota, and con-
sequently the objection does not apply.”

§ 133. Declarations made after the controversy has origi-
nated, are excluded, even though proof is offered that the

! Freeman v, Phillips; 4 M. & S, 486, 497 ; Elliott ». Piersol, 1 Peters,

328, 337.
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existence of the controversy was not known to the declarant.
The question of his ignorance or knowledge of this fact is one
which the Courts will not try; partly because of the danger
of an erroneous decision of the principal fact by the Juary,
from the raising of too many collateral issues, thereby intro-
ducing great confusion into the cause; and partly from the
fraitlessness of the inquiry, it being from its very nature
impossible, in most cases, to prove that the existence of the
controversy was not known. The declarant, in these cases,
is always absent, and generally dead. The light afforded
by his declarations is at best extremely feeble, and far from
being certain; and, if introduced, with the proof on both
sides, in regard to his knowledge of the controversy, it would
induce darkness and confusion, perilling the decision without
the probability of any compensating good to the parties. It

is therefore excluded, as more likely to prove injurions than
beneficial.!

$ 134. It has sometimes been laid down, as an exception to
the rule, excluding declarations made post litem motam, that
declarations concerning pedigree will not be invalidated by
the circumstance, that they were made during family discus-
sions; and for the purpose of preventing future controversy;
and the instance given, by way of illustration, is that of a
solemn act of parents, under their hands, declaring the legiti-

1 The Berkley Peerage case, 4 Campb. 417, per Mansfield, C. J. ; Ante,
§ 124, This distinetion, and the reasons of it, were recognised in the Roman
law:; but there the rule was to admit the declarations, though made post litem
motam; if they were made ata place so very far remote from the scene of the
eontroversy, as to remove all suspicion that the declarant had heard of its
existence. Thus it is stated by Mascardus ; — * Istud autem quod diximus,
debere testes deponere ante litem motam, sic est aceipiendum, ut verum sit, si
ibidern, ubi res agitur, andierit ; atsi alibi, indoco qui longissimé._ distaret, sie
intellexerit, etiam post litem motam- testes de audita admittuntur. - Longin-
quitas enim loci in causa est, ut omnis suspicio abesse videatur, que quidem
suspicio adesse potest, quando testis de anditu post litem motam ibidem, ubi
res agitur, deponit.”” Mascard. De Probat. Vel. 1, p. 401 [429], Conel. 410,
n. 5, 6.

15%
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macy of a child.. But it is conceived, that evidence of this
sort is admissible, not by way of exception to any rul.e, l_)m
because it is, in its own nature, original evidence ; const'ltutmg
part of the fact of the recognition of existing relations of
consanguinity or affinity; and falling naturally under. the
head ‘of the expression of existing sentiments and affections,
or of declarations against the interest, and peculiarly within
the knowlege of the party making them, or of verbal acts,
part of the res gesie.!

§ 135. Where evidence of reputation is admitted, in cases of
public or general interest, it is not necessary that the witness
should be ableto specify from whom he heard the declarations.
For that, in much the greater number of cases, would be
impossible; as the names of persons long since dead, by
whom declarations upon topics of common repute have at
some time or other been made, are mostly forgotten.® ~And, if
the declarant is known, and appears to have stood in pari
easu with the party offering his declarations in evidence, so
that he could not, if living, have been personally examined
as a witness to the fact, of which he speaks, this is no valid
objection to'the admissibility of his declarations. The reason
is,  the absence of opportunity and motive to consult his
interest, at the time of speaking. Whatever secret wish or
bias he may have had in the matter, there was, at that time,
no excited interest called forth in his breast, or, at least, no
means were afforded of promoting, nor danger incurred of
injuring any interest of his own; nor could any such be the
necessary result of his declarations. Whereas, on a trial, in
itself and of necessity directly affecting his interest, there is a
double objection to admitting his evidence, in the concurrence

1 Ante, § 102-108, 131 ; Goodright v, Moss, Cowp. 591 ; Monkton u;
The Attor. Gen. 2 Russ. & My. 147, 160, 161, 164 ; Slaney v. Wade,; 1
My. & Cr. 338 ; The Berkley Peerage case, 4 Campb. 418, per Mansfield,
C.J.

2 Moseley v, Davies, 11 Price, 162, 174, per Richards, C. B. ; Harwood
v. Sims, Wightw. 112.
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both of the temptation of interest, and the excitement of the
lis mota.*

§ 136. Indeed the rejection of the evidence of reputation, in
cases of public or general interest, because it may have come
from persons in pari casu with the party offering it, would
be inconsistent with' the qualification of the rule, which has
already been mentioned, namely, that the statement thus
admitted mnst appear to have been made by persons having
competent knowledge of the subject,® Without such knowl-
edge, the testimony is worthless. In matters of publie right,
all persons are presumed to possess that degree of knowledge,
which serves to give some weight to their declarations
respecting them, because all have a common interest. But
in subjects interesting to a comparatively small portion of the
community; as a city, or parish, a foundation for admitting
evidence of reputation, or the declarations of ancient and
deceased persons; must first be laid, by showing that from

their situation, they probably were conversant with the matter
of which they were speaking.?

L Moseley v. Davies, 11 Price, 179, per Graham, B.: Deacle ». Hancock,
13 Price, 236, 237 ; Nichols v. Parker, 14 East, 331, note ; Harwood ».
Sims, Wightw. 112; Freeman v. Phillips, 4 M. & S. 486, 491, cited and
approved by Lyndhurst, C. B. in Davies v. Morgan, 1 C. & F. 593, 594
Monkton v, Attorney General, 2 Russ. & My. 159, 160, per Ld. Ch.
Brougham ; Reed », Jackson, 1 East, 355, 357; Chapman. ». Cowlan, 13
East, 10.

2 Ante, § 128, 129.

3 Weeks v. Sparke, 1 M. & S. 679, 656, 690 ; Doc d. Molesworth v.
Sleeman, 1 New Pr. Cas, 1170; Morewood v. Wood, 14 Fast, 327, note;
Crease v. Barrett, 1 Cr. M. & Ros. 929 ; Duke of Newcastle v. Broxtowe,
4 B. & Ad. 273 ; Rogers v. Wood, 2 B. & Ad. 245, The Roman law, as
stated by Mascardus, agrees with the doctrine in the text, ‘*Confines pro-
banfur per testes.  Verum scigs velim, testes in_hac materia, qur vicini, et
circum ibi habitant, esse{nagis tdoneos quam alios. Silestes non sentiant
eommotum vel incommodum immediatunm, possint pro sua communitate
deponere.  Licet hujusmodi testes sint de untwersitale, et deponant super con-
finthus su@ unicersitatis, probant, dummodum precipuum ipsi commodum non
sentiant, licet inferant commodum in wuniversum.” Mascard. De Probat,
Vel. 1, p. 389, 390, Conel. 395, n. 1, 2, 19, 9.
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$ 137. The probable want of competent knowledge in thg
declarant is the reason generally assigned for rejecting evi-
dence of reputation or common fame, in matiers of mere
private right. *“Evidence of reputation, upon general points,
is receivable” said Lord Kenyon, ‘“because, all mankind
being interested therein, it is natural to suppose that thfay may
be conversant with the subjects, and that they should discourse
together about them, having all the same means of infom?a-
tion. But how can ‘this apply to private titles, either with
regard to particular customs, or private prescriptions ?  How
is it possible for strangers to know any thing of what concerns
only private titles?”? The case of prescriptive rights has
sometimes been mentioned ‘as an exception; but it is believed
that where evidence of reputation has been admitted in such
cases, it will be found that the right was one in which many
persons were equally interested. The weight of authority; as
well as the reason of the rule, seem alike to forbid the admis-
sion' of this kind of evidence, except in cases of a public or
quasi public nature.?

1 Morewood 2. Wood; 14 East, 329, note, per Ld. Kenyon; 1 Stark.
Evid. 30, 31 ; Clothier ». Chapman, 14 East, 331, note; Reed v. Jackson,
1 East, 357 ; Outram 'v. Morewood, 5 T. R. 121, 123 ; Weeks v. Sparke, 1
M. & S.679.

2 Flliott ». Pearl, 10 Peters, 412 ; Richards ». Bassett; 10 B. & C. 657,
662, 663; per Liuledale, J.; Ante, § 130. The following are cases ofa
quasi public natare ; though they are usually, but, on the foregoing princi-
ples, erroneously cited in favor of the admissibility of evidence of reputation
in cases of mere private right. Bp. of Meath v. Ld. Belfield, Bull. N. P.
205, where the question was, who presented a former incumbent of a parish';
a fact interesting to all the parishioners ; — Price v. Littlewood, 3 Campb.
288, 'where an old entry in the vestry book, by the churchwardens, showing
by what persons certain parts of the church were repaired, in consideration of
their occupancy of pews, was admitted, to show title to a pew, in one under
whom the plaintiff claimed ; — Bames ». Mawson, 1 M. &S, 77, whieh 'was
a question of boundary between two large districts of a manor, called the Old
and New Liands; — Anscomb ». Shore, 1 Taunt. 261, where the right of
eommon prescribed for was claimed by all the inhabitants of Hampton ; —
Blackett ». Lowes, 2 M. & 8. 494, 500, where the question was as to the
general usage of all the tenants of a manor, the defendant being one, to cut
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§ 138. This principle may serve to explain and reconcile
what is said in the books, respecting the admissibility of
repulation in regard to particular faects. Upon general points;
as we have seen, such evidence is receivable, because of
the general interest which the community have in them;
but particular facts of a private nature not being notorious,
may be misrepresented or misunderstood, and may have been
connected with other facts, by which, if known, their effect
might be limited or explained. Reputation as to the exist-
ence of such particular facts is therefore rejected. But, if
the particular fact is proved aliunde, evidence of general
reputation may be received, to qualify and explain it. Thus,
in a suit for tithes, where a parochial modus of six pence per
acre was set up, it was conceded, that evidence of reputation
of the payment of that sum for one piece of land would not
be admissible; but it was held, that snch evidence would be
admissible to the fact that it had always been customary to
pay that sum for all the lands in the parish.' And where the
question on the record was, whether a turnpike was within

the limits of a certain town, evidence of general reputation
was admitted to show that the bounds of the town extended
as far as a certain close; buit not that formerly there were
houses, where none then stood; the latter being a particular
fact, in which the public had no interest® So where; upon

certain woods ; — Brett v. Beales, 1 Mood. & Malk. 416, which was a claim
of ancient tolls belonging to the corporation of Cambridge ; — White v, Lisle,
4 Madd. Ch. R. 214, 224, 225, where evidence of reputation, in regard to a
parochial modus, was held admissible, because ** a class or district of persons
was concerned ; ' but demied in regard to.a form modus, because none bhut
the occupant of the farmi was concerned. In Davies v. Lewis, 2 Chitty,
R. 535, the declarations offéred in evidence were clearly admissible, as being
those of tenants in possession, stating under whom they held. See Ants,
§ 108.

1 Harwood v. Sims, Wightw. 112, more fully reported and explained in
Moseley ». Davies, 11 Price, 162, 169-172; Chatfield v: Fryer, 1 Price,
253; Wells v. Jesus College, 7 C. & P. 284 ; Leathes v. Newith, 4 Price,
355.

2 Ireland ». Powell, Salop. Spr. Ass. 1802, per Chambre, J.; Peake’s
Evid. 13, 14, (Norris's Ed. p. 27.)
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an information against the sheriff of the county of Chester,
for not executing a death-warrant, the question was, whether
the sheriff of the county, or the sheriffs of the city, were to

execute sentence of death, traditionary evidence that the’

sheriffs of the county had always been exempted from the
performance of that duty was rejected, it being a private ques-
tion between two individuals; the public having an interest
only that execution be done, and not in the person by whom
it was performed.? | The question; of the admissibility of this
sort of evidence seems, therefore, to turn upon the nature of
the reputed fact; whether it was interesting to one party only,
or to many. If it were of a public or general nature, it falls
within the exception/ . we are now considering; by which
hearsay evidence, under the restrictions already mentioned, is
admitted. .~ But if it had no connexion with the exercise of
any public right, nor with the discharge of any publiec duty;
nor with any other matter of general interest, it falls within
the general rule, by which hearsay evidence is excluded.®

§ 139. Hitherto we have mentiened oral declarations, as
the medium of proving traditionary reputation, in matters of
public aud general interest.. T%e principle, however, upon
which 'these are admitted, applies to documentary and all
other kinds of proof denominated hearsay. 1f the matter in
controversy is ancient, and not susceptible of better evidence,
any proof in the nature of traditionary declarations is receiv-
able, whether it be oral or written; subject to the qualifica-

I'Rex ». Antrobus, 2 Ad. & El. 788, 794.

2 White ». Lisle, 4 Madd. Ch. R. 214, 224, 225; Bp. of Meath ». Ld.
Belfield, 1 Wils. 215; Bull. N. P. 205; Weeks v. Sparke, 1 M. & S.
679; Withnell v. Gartham, 1 Esp. 322; Doe v. Thomas, 14 East, 323 :
Ph, & Am. on Evid. 258; 1 Stark. Evid. 34, 35; Outram ». Morewood;
5 T. R. 121, 123; Rex v. Eriswell, 3 T. R. 709, per Grose, J.. Where
particular knowledge of a fact'is sought to be brought home to a party;
evidence of the general reputation and belief of the existence of that fact,
among his neighbors, is admissible to the Jury, as tending to show that he
also had knowledge of it, as well as they. Brander ». Ferridy, 16 Louisiana
R. 296,
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tions we have stated. Thus, deeds, leases, and other private
documents, have been admitted, as declaratory of the public
matters recited in them.! - Maps, also,"showing the boundaries
"of towns and parishes, are admissible, if it appear that they
have been made by persons having adequate knowledge?
Verdicts, also, are receivable evidence of reputation, in ques-
tions of public or general interest.3 Thus, for example, where
a public right of way was in question, the plaintiff was
allowed to show a verdict renderéd in his own favor, against
a defendant in another suit, in which the same right of way
was in issue; but Lord Kenyon observed, that such evidence
was perhaps not entitled to much weight, and certainly was
not conclusive. The circumstance, that the verdict was post
litem motam, does not affect its admissibility.*

1 Curzon v. Lomax, 5 Esp. 60 ; Brett v. Beales, 1 M. & M. 416; -Clax-
ton v. Dare, 10 B. & C. 17 ; Clarkson v. Woodhouse, 5 T. R. 412, n. ; 3
Doug. 189, S. C.; Barnes v. Mawson, 1 M. & S. 77, 78: Coombs v.
Coether, 1 M. & M. 308; Bebee v. Parker, 5 T. R. 26; Freeman v.
Phillips, 4 M. & S. 486; Crease v. Barrett, 1 Cr. Mees. & Ros. 923;
Denn v. Spray, 1 T. R. 466; Bullen p. Michel, 4 Dow, 208; Taylor v.
Cook, 8 Price, 650. :

271 Phil. Evid. 251, 252 ; Aleock ». Cooke, 2 Moore & Payne, 6253 5
Bing. 340, 5. C." Upon a question of boundary between two furms, it being
proved that the boundary of one of them was identical with that of a hamlet,
evidence of reputation as to the bounds of the hamlet was held admissible.
Thomas v. Jenkins, 1 N. & P. 588. But an old map of a parish, produced
from the parish chest, and which was made under a private inclosure act,
was held inadmissible evidence of boundary, withoyt proof of the inclosure
act. Reg.». Milton, 1 C. & K. 58.

# But an interlocutory decree for preserving the status guo, until a final
decision upon the right should be had, no final decree ever having been
made, is inadmissible as evidence of reputation. Pim v. Curell, 6 M. & W.
234.

4 Reed v. Jackson, 1 Fast, 355, 357; Bull. N. P. 233; City of London
v. Clarke, Carth. 181; Rhodes v. Ainsworth, 1'B. & Ald. 87, 89, per
Holroyd, J.7 Lancum v. Lovell, 9 Bing. 465, 469; Cort v. Birkbeck, 1
Doug. 218, 222, per Ld. Mansfield ; Case of the Manchester Mills, 1 Doug,
221, n ; Berry v. Banner, Peake'’s Cas. 156; Biddulph ». Ather, 2 Wils.
23; Brisco v. Lomax, 3 N. & P. 388; Evans v: Rees, 2 P. & D, 627;
10 Ad. & EL 151, S. C.
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$ 140. It is further to be observed, that reputation is
evidence as well against a public right, as in its favor.
Accordingly, where thé question was, whether a landing
place was public or private property, reputation, from the’
declarations of anecient deceased persons, that it was the
private landing place of the party and his ancestors, was held
admissible ; the learned Judge remarking, that there was no
distinction between the evidence of reputation to establish,
and to disparage, a public right.!

1 Drinkwater v. Porter, 7C. & P. 181; R. v. Sutton, 3 N. & P. 569.
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CHAPTER VII.
OF ANCIENT POSSESSIONS.

$ 141. A second exception to the rule, rejecting hearsay
evidence, is allowed in cases of ancient possession, and in
favor of the admission of ancient dociments in support of it.
In matters of private right, not affecting any public or general
interest, hearsay is generally inadmissible. But the admission
of ancient documents, purporting to constitute part of the
transactions themselves, to which, as acts of ownership or of
the exercise of right, the party against whom they are pro-
duced is not privy, stands on a different prineiple. Tt is true,
on the one hand, that the documents in guestion consist of
evidence which is not proved to be part of any res geste,
because the only proof the transaction consists in the docu-
ments themselves ; and these may have been fabricated, or, if
genuine, may never have been acted upon. And their effect,
if admitted in evidence, is to benefit persons connected in
interest with the original parties to the doeuments, and from
whose custody they have been produced. But, on the other
hand, such documents always accompany, and form a part of
every legal transfer of title and possession by act of the
parties; and there is, also, some presumptionsagainst their
fabrication, where: they refer to coexisting subjects by#*which
their truth might be examineds! On this ground, therefore, as
well as because such is generally the only attainable evidence
of ancient possession, this proof is admitted, under the quali-
fications, which will be stated.

§:142.° As the value of these decuments depends mainly on

1] Phil. Evid. 273; 1 Stark. Evid. 66, 67; Clarkson v. Woodhouse,
5T. R. 413, n., per Ld. Mansfield.
VOL, L 16
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their baving been contemporaneous, at least, with the act of
transfer, if not part of it, care is first taken to ascertain their
genuineness ; and this may be shown prima facie, by proof
that the document comes from the proper custody; or by
otherwise accounting for it. Documents found in a place, in
which, and under the care of persons, with whom such
papers might naturally and reasonably be expected to be
found, are in precisely the custody which gives authenticity
to documenfs found within it.! . “For it is not necessary,”
observed Tindal, C. J.; *“that they should be found in the best
and most proper place of deposit. If documents continue in
such custody, there neyer would be any question, as to their
authenticity ; but it is when documents are found in other
than their proper place of deposit, that the investigation
commences, whether it is reasonable and natural, under the
circumstances in the particulagr case, to expect that they
should have been in the place where they are actually found ;
for it is obvious, that, while there can be only one place of
deposit strictly and absolutely proper, there may be many and

various that are reasonable and probable, though differing in
degree; some being more so, some less; and in those cases the

! Per Tindal, C.J. in Bishop of Méath ». Marq. of Winchester, 2 Bing.
N. €. 183, 200, 201, expounded and confirmed by Parke, B. in Croughton v.
Blake, 12 M. & W. 205, 208 ; and in Doe d. Jacobs ». Phillips, 10 Jur. 34 ;
8 Ad. & El 158, N, 8. See also Lygon v. Strutt, 2 Anstr. 601 : Swin-
nerton v. Marg. of Stafford, 3 Taunt. 91 ; Bullen v. Michel, 4 Dmy, 207 ;
Earl v. Lewis, 4 Esp. 1; Randolph v. Gordon, 5 Price, 312; Manby .
Curtis, ﬂ’r'zcn, 225, 232, per Waod, B.; Bertie ». Beaumont, 2 Price; 303,
307/ Barr v, Gratz, 4 Wheat. 213; 221; Winn . Patterson, 9 Peters,
(63-675; Clarke v. Courtney, 5 Peters, 319, 314 ; Jackson . Laroway,
3 Johns. Cas. 383, approved in Jackson ». Luguere, 5 Cowen; 221, 225
Hewlett v. Cock, 7 Wend. 371, 874; Duncan ». Beard, 2 Nott & MeC.
400; Middleton v. Mass, 2 Nott & MeC. 55; Doe v. Beynon, 4 P. & D.
1935 Post, § 570; Doe ». Pearce, 2 M. & Rob. 240.. An: ancient extent
of Crown lands, found in the office of the Land Revenue Records, it being the
proper repository, and purporting to have been made by the proper officer, has
been held good evidence of the title of the Crown to lands therein stated io
liave been purchased by the Crown from a subject. Doe d, Wm, 4, v.
Roberts, 13 M. & W, 520.
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proposition to be determined is, whether the actnal custody is
so reasonably and probably accounted for, that it impresses
the mind with the convietion that the instrument found in
such custody must be genuine. That such is the character
and description of the custody, which is held sufficiently
genuine to render a document admissible, appears from all the
cases.” '

§ 143. Tt is further requisite, where the nature of the case
will admit it, that proof be given of some act done in reference
to the documents offered in evidence, as a further assurance of
their genuineness, and of the claiming of title under them.
If the document bears date post litem motam, however an-
cient, some evidence of correspondent acting is always seru-
pulously required, even in cases where traditionary evidence
is receivable.! But, in otheweases, where the transaction is
very ancient, so that proof of contemporaneous acting, such
as possession, or the like, is not probably to be obtained,
its production is not required.? But where unexceptionable
evidence of enjoyment, referable to the document, may rea-
sonably be expected to be found, it must be produced.?® If
such evidence, referable to the document, is not to be expected,
still it is requisite to prove some acts of modern enjoyment,
with reference to similar documents; or that modern posses-
sion or user should be shown, corroborative of the ancient
documents.*

§ 144. Under these qualifications, ancient documents, pur-
porting to be a part of the transactions, fo which they relate,
and not a mere narrative of them, are receivable as evidence,
that those transactions actually occurred. And though they

11 Phil. Evid."277; Brett v. Beales, 1 Mood. & M. 416.

2 Clarkson ». Woodhouse, 5 T R. 412, 413, n., per Ld. Mansfield ; Ante,
§ 130, and cases there cited.

31 Phil. Evid. 277 ; Plaxton ». Dare, 10 B. & C. 17.

4 Rogers v. Allen; 1 Campb. 309, 311 ; Clarkson v. Woodhouse, 5 T. R
412, n. See the cases collected in note to § 144, post.
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are spoken of, as hearsay evidence of ancient possession, and
as such are said to be admitted in exception to the general
rule; yet they seem rather to be parts of the res gest@, and
therefore admissible as original evidence, on the principle
already discussed.. An ancient deed, by which is meant one
more than thirty years old, having nothing suspicious about
it, is- prestimed to be gennine without express proof, the wit-
nesses being presumed dead; and, if it is found in the proper
eustody, and is corroborated by evidence of ancient or modern
corresponding enjoyment;! or by other equivalent or explana-

11t has been made a question, whether the document may be read ‘in
evidence, before the proof of possession or other equivalent corroborative
proof is offered ; but it is now settled that the document, if otherwise
apparently genuine, may be first read; for the questiony whether there has
been a corresponding possession,, can hardly be raised till the Court is made
acquainted with the tenor of the instfiment. Doe 4. Passingham, 2 C.'&
P.440. A graver question has been, whether the proof of possession is
indispensable ; or whether its absence may be supplied by other satisfactory
corroborative evidence. (In Jackson d. Lewis v. Laroway, 3 Johns. Cas. 283,
it 'was held by Kent, J. against the opinion of the other Judges, that it was
indispensables_on the authority of Fleta, lib. 6, eap. 34; Co. Lit. 6, b
Isack v. Clarke, 1 Roll. R. 132 James v. Trollop, Skin. 239; 2 Mod. 323;
Forbes v, Wale, 1 W. Bl R. 532 and the same doctrine was again asserted
by himy in delivering the judgment of the Court, in Jackson d. Burnhams .
Blanshan, 3 Johns, 292, 208. ' See-also Thompson +. Bullock, 1 Bay, 364 ;
Middleton v. Mass, 2 Nott & MeC. 55; Carroll v. Norwood, 1 Har. & J.
174, 175 ; Shaller v. Brand, 6 Binn. 439 ; Doe v. Phelps, 9 Johns. 169, 171.
But the weight of authority at present seems clearly the other way; and it is
now agreed that, where proof of possession eannot be had, the deed may be
read, if' its /genuineness is satisfactorily- established by other circumstanees.
See’ Ld. Ranelifie, ». Parkins, 6 Dow, 202, per Ld. Eldon; McKenire v.
Frazer, 9 Ves. 5; Doe v. Passingham, 2 C. & P. 440; Barr v. Gratz,
4 Wheat. 213, 221 ; Jackson d. Lewis v. Laroway, 3 Johns. Cas, 283, 287 ;
Jackson d. Hunt ». Luquere, 5 Cowen, 221, 225; Jackson d. Wilkins v.
Lamb, 7 Cowen, 431; Hewlett v. Cock, 7 Wend. 371, 373. 374. See also
the cases colleeted in Cowen & Hill's note 903, to 1 Phil. Evid. 477.
Where an ancient docurnent, purporting to be an exemplification, is produced
from the proper place of deposit, having the usual slip of parchment to which
the great seal is appended, but no appearance that any seal was ever affixed,
it is still to be presumed, that the sedl was once there and has been acei-
dentally removed, and it may be read in evidence as an exemplification.
Mayor, &c. of Beverley v. Craven, 2 M. & Rob. 140.
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tory proof, it is to be presumed that the deed constituted part
of the actnal transfer of property therein mentioned ; because
this is the usual and ordinary course of such transactions
among men. The residue of the transaction may be as
unerringly inferred from the existence of gennine ancient
documents, as the remainder of a statue may be made out
from an existing Zorso, or a’ perfect skeleton from the fossil
remains of a part.

$ 145. Under this head may be mentioned the case of
ancient boundaries ; in proof of which, it has sometimes been
said, that traditionary evidence is admissible from the nature
and necessity of the case. But, if the principles already dis-
cussed in regard to the admission of hearsay are sound, it
will be difficult to sustain an exception in favor of such
evidence merely as applyingsto boundary, where the fact is
particular, and not of public or general interest. Accordingly,
though evidence of reputation is received, in regard to the
boundaries of parishes, manors, and the like, which are of
public interest, and generally of remote antiquity, yet, by the
weight of authority and upon better reason, such evidence
is held to be inadmissible for the purpose of proving the
boundary of a private estate, when such. boundary is not
identical with another of a public or guasi public nature.!

TPh, & Am. on Evid. 255, 256; Ante, § 139, note (2) ; Thomas ».
Jenkins, 1 N. & P. 588; Reed ». Jackson, 1 Fast, 355, 357, per' L.
Kenyon ; Doe w. Thomas, 14 East, 323; Morewood ». Woed, Id. 327,
note ; Outram v. Morewood, 5 'T'. R. 121, 123, per Ld. Kenyon ; Nichols ».
Parker, and Clothier ». Chapman, in 14 East. 331, note ; Weeks ». Sparke,
1L M. & S. 688, 689; Cherry ». Boyd, Littell’s Selected Cases, 8, 9; 1 Phil.
Evid. 182, {3d Lond. Ed.), cited and approved by Tilghman, C. J. in
Buchanan ». Moore, 10 S. & R. 281, In the passage thus ecited, the
learned author limits the admissibility of this kind of evidence to questions of
a public.or geéneral nature ; including a right of common by custom; which,
he observes, ‘ is, strietly speaking, a private right; but it is a general right,
and therefore, (so faras regards the admissibility of this species of evidence;)
has been considered as public, because it affects a large number of occupiers
within a district.” Ante, § 128, 138; Gresley on Evid. 220, 221. The

16%
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Where the question is of such general nature, whether it be
of boundary, or right of common by custom, or the like,

admission of traditionary evidence, in cases of boundary, occurs more fre-
quently in the United States than in England. By far the greatest portion of
our territory was originally surveyed in large masses or tracts, owned either
by the State, or by the United States, or by'one or a company of proprietors;
underwhose autherity these tracts were again surveyed and divided into lots
suitable for single farms, by lines ¢rossing the whole tract, and serving as the
common boundary of, yery many farm lots, lying on each side of it. So that
it 18 hardly possible, in such cases; to prove the original boundaries of one
farm, without affecting the common boundary of many ; and thus, in trials of
this sort, the question is similar, in prineiple, to that of the boundaries of a
manor, and therefore traditionury evidence is freely admitted. Such was the
case of Boardman v. Reed, 6 Peters, 328, where the premises in question,
being a tract of eight thousand acres, were part of ‘a large connexion of
surveys, made ‘together, and containing between fifty and one hundred
thousand acres of land; and it is to' such traets, interesting to very many
persons, that the remarks of Mr. Justice M'Lean, in that case, (p. 341,) are
to be applied. In Conn et al. v. Penn et al. 1 Pet, C. C. Rep. 466, the
traet whose boundaries were in controversy, was called the manor of Spring-
etsbury, and contained seventy thousand acres ; inwhich a great number of
individuals had severally bécome interested. In Doe'd. Taylor ». Roe et al.,
4 Hawks, 116, traditionary evidence was admitted in regard to Earl Gran-
ville’s line, which was of many miles in extent, and afterwards constituted
the boundary between counties, as well ‘as private estates. In Ralston .
Miller, 3 Randolph, 44, the question was upon the boundaries of a street in
the city of Richmond ; concerning which kind of boundaries it was said, that
ancient reputation and possession were entitled to infinitely more respeet, in
deciding upon the boundaries of the Jots, than any experimental surveys. In
several American cases, which have sometimes been cited in favor of the
admissibility of traditionary evidence of boundary, even though it consisted of
particular faets, and in cases of merely private concern, the evidence was
clearly admissible on other grounds, either as part of the original res geste,
or as the declaration of a party in possession, explanatory of the nature and
extent of his claim. Tn this class may be ranked the eases of Caufinan v.
The Congregation of Cedar Spring, 6 Binn. 59 ; Sturgeon ». Waugh, 2
Yeates, 476; Jackson d. MeDonald ». M¢Cally 10 Johns. 377 : Hamilton ».
Menor, 2 8. & R. 7¢; Higley 4. Bidwell, 9-Conn. 447 ; Hall ‘». Gittings, 2
Harr. & Johns. 1125 Redding . McCubbin, 1 Hare. & McHen. 84, TIn
Wooster ». Butler, 13 Conn. R. 309, it was said by Church, J. that tradi-
tionary evidence was receivable, in Connecticut, to prove the boundaries of
land between individual proprietors. But this dietum was not ealled for in
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evidence of reputation is admitted only under the qualifica-
tions already stated, requiring competent knowledge in the

the case ; for the question was, whether there had anciently been a highway
over a certain tract of upland ; whieh, being a subject of common and general
interest, was clearly within the rule. In Den d. Tate v, Southard, 1 Hawks,
45, the question was, whether the lines of the surrounding. tracts of land, if
made for those tracts alone, and not for the tract in dispute, might be shown,
by reputation, to be the “ known and visible boundaries ** of the latter tract,
within the fair meaning of those words in the statute of North Carolina, of
1791, ch. 15. Tt was objected, that the boundaries mentioned in the act were
those only, which had been expressly recognised as the bounds of the par-
ticular tract in question, by some grant or mesne conveyance thereof; but the
objection was overruled. But in a subsequent case, (Den d. Sasser v.
Herring, 3 Dever. Law Rep. 340,) the learned Chief Justice admits, that, in
that State, the rules of the Common Law, in questions of private boundary,
have been broken in upon. * We have,” he remarks, **in questions of
boundary, given to the single declarations of a2 deceased individual, as to a
line or corner, the weight of common reputation, and permitted such declara-
tions to be proven ; under the rule, that, in questions of boundary, hearsay is
evidence. Whether this is within the spirit and reason of the rule, it is now
too late to inquire. Tt is the well established law of this State. And if the
propriety of the rule was now res integra. perhaps the necessity of the ease,
arising from the situftion of our eountry, and the want of self-evident Zermini
of our lands, would require its adoption. For although it sometimes leads to
falsehoad, it more often tends to the establishment of fruth. From neeessity,
we have, in this instance, sacrificed the principles upon which the rules of
evidence are founded.” A similar course has been adopted in Tennessee.
Beard v. Talbot, 1 Cooke, 142. In South Carolina, the declarations of a
deceased surveyor, who originally surveyed the land, are admissible, on a
question as to its location. Speer v, Coate, 3 McCord, 227; Blythe v.
Sutherland, Id. 258. In Kentucky, the lafter practice seems similax to that
in North Carolina: Smith v. Nowells, 2 Littel, Rep. 159 ; Smith v.
Prewitt, 2 A. K. Marsh. 155, 158. In New Hampshire, the like evidence
has in one ease been held admissible, npon the alleged aunthority of the rule of
the Common Law, in 1 Phil. Evid. 182; but in the eitation of the passage by
the learned Chief Justice, it is plain, from the omission of part of the text,
that ‘the restriction of the rule to subjects of public or general interest was
not under his consideration. Shepherd v« Thompson, 4 N. Hamp. Rep. 213,
214. Subject to these exceptions, the general practice in this country, in the
admission of traditionary evidence as to boundaries, seems o agree with the
deetrine of the Common Law, as stated in the text. In Weems v, Disney,
4 Harr, & Mecllen. 156, the depositions admitted were annexed to a return of
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declarants, or persons from whom the information is derived,
and that they be persons free from particular and direct
interest at the time, and are since deceased.!

$ 146, In this connexion may be mentioned the subject of
perambulations. The writ de perambulatione faciendi lies at
Common Law, when two lords are in doubt as to the limits of
their lordships, vills, &c., and by eonsent appear in chancery,
and agree that a perambulation be made between them.
Their consent, being enrolled in chancery, a writ is directed to
the sheriff to make the perambulation, by the oaths of a J ury
of twelve knights; and to set up the bounds and limits, in cer-
tainty, between the parties® These proceedings and the
return are evidence against the parties and all others in
privity with them, on grounds hereafter to be considered.
Bat the perambulation”consists not only of this higher written
evidence, but also of the acts of the persons making it, and
their assistants, such as marking boundaries, setting up monu-
ments, and the like, including their declarations respecting
such acts, made during the transactions. Evidence of what
these persons were heard to say upon such occasions, is
always received ; not, however, as hearsay: and under any
supposed exception in favor of questions of ancient boundary,
but as part of the res gestw, and explanatory of the acts
themselves, done in the course of the ambit.? Indeed, in the

commissioners, appointed under a statate of Maryland ““ for marking and
bounding lands,” and would seem therefore to have been admissible as part of
the return, which' éxpressly referred to them ; but fo final decision whs had
upon the, point, the suit having besn compromised. In Buchanan v. Moore,
10'S. & R. 275, the point was, whether traditionary evidence was admissible
while the declarant was living. By the Roman law, traditionary evidence of
common fame seems to have been deemed admissible, even in matters of
private boundary. Mascard. De Probat. Vl. 1, p. 391, Conel, 396.

! Ante, § 128, 129, 130, 135, 136, 137.

25 Com. Dig. 732, Pleader, 3G ; F. N. B. [133] D; 1 Story on Fy.
Jurisp. § 611. See also St. 13 G. 3, c. 81, § 14; St. 41 G, 3, ¢. 81, §14;
St. 58 G. 3, c. 45, § 16.

3'Weeks v. Sparke, 1 M. & S. 687, per Ld. Ellenborough ; Ante; § 108 ;
Elliott v, Pearl, 1 McLean, 211. :
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case of such extensive domains as lordships, they being mat-
ters of general interest, traditionary evidence of common fame
seems also admissible, on the other grounds, which have been
previously discussed.!

1 Ante, § 128-137. The writ de perambulatione faciendd is viot known to
have been adopted, in practice, in the United States ; but in several of the
States, remedies somewhat similar in principle have bieen provided by statutes.
In some of the States, provision is only made for a periodical perambulation
of the boundaries of towns, by the selectmen ; LL. Maine, Rev. 1840, ¢h. 5;
LL. N. Hamp. 1830, Tit. 95; Mass. Rev. Statutes, ch, 15; LL. Con-
necticut, Rey. 1821, Tit, 10 ;— or, for a definite seitlement of controversies
respeeting them, by the public surveyor, as in New York, Rev. Code, Part 1,
ch. 8, T. 6. In others, the remedy is extended to the boundaries of private
estates. See Elmer’s Digest, LL. New Jersey, p. 98, 99, 315, 316 ; Vir-
ginia Rev. Code, 1819, Vol. 1, p. 358, 359. A very complete summary
remedy, in all ecases of disputed boundary, is provided in the statutes of
Delaware, Revision of 1819, p. 80, 81, Tit. Boundaries, ITI. To perambu-
lations made under any of these statutes, the prineiples stated in the text, it is
conceived, will apply.
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CHAPTER VIII.
OF DECLARATIONS AGAINST INTEREST.

$ 147. A third exception to the rule, rejecting hearsay evi-
dence, is allowed in the case of declarations and entries made
by persons since deceased and against the interest of the per-
sons making them, at the time when they were made. We
have already seen,! that declarations of third persons, admitted
in evidence, are of two classes; one of which consists of
written entries, madein the course of official duty, or of pro-
fessional employment® where the entry is one of a number of
facts, which are ordinarily and usually connected with each
other, so that the proof of one affords a presumption, that
the others have taken place; and therefore a fair and regular
entry, such as usually accompanies facts similar to those of
which it speaks, and apparently contemporaneous with them,
is received as original presumptive evidence of those facts.
And the entry itself being original evidence, it is of no im-
portance, as regards its admissibility, whether the person
making it be yet living or dead. But declarations of the other
class, of which we are now to speak, are secondary evidence,
and are received only in consequence of the death of the
person making them. This class embraces not ouly entries
in' books, but all other declarations, or statements of facts,
whether verbal or in writing, andewvhether they were made at
the time of the fact declared, or at a subsequent day.? But

1 Ante, § 115, 116, and cases there cited.

2 Tyatt v, Finch, 1 Taunt. 141 ; Doe v, Jones, 1 Campb. 367 ; Davies v.
Pierce, 2 T. R. 53, and Hollaway . Raikes, there cited; Doe v. Willians,
Cowp. 621; Peaceable . Watson, 4 Taunt. 16 ; Stanley v. White, 14 Fast,
332, 341, per Ld. Ellenborough ; Haddow . Parry, 3 Taunt. 303 7 Goss .
Watlington, 3 Brod. & Bing. 132; Strode v. Winchester, 1 Dick. 397 :

Barker v. Ray, 2 Russ. 63, 76, and cases in p’ 67, note ; Warren ». Green-
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to render them admissible, it must appear that the declarant
is deceased ; that he possessed competent knowledge of the
facts, or that it was his duty to know them; and that
the declarations were at variance with his interest.! When
these circumstances concur, the evidence is received, leaving
its weight and value to be determined by other considera-
tions.

$ 148. The ground upon which this evidence is received, is
the extreme improbability of its falsehood. The regard which
men usually pay to their own interest, is deemed a sufficient
security, both that the declarations were not made und’cr any

ville, 2 Stra. 1129 ; 2 Burr. 1071, 1072, S. C. ; Dog v. Turford, 3 B. & Ad.
898, per Parke, J.; Harrison v. Blades, 3 Campb. 457; Manning v. Lech-
mere, 1 Atk. 453.

1 Short v. Lee, 2 Jae. & Walk. 464, 488, per Sir Thomas Plomer, M. R. ;
Doe . Robson, 15 Bast, 32, 34; Higham v. Rideway, 10 East, 109, per
Ld. Ellenborough; Middleton ». Melton, 10 B. & C.317, 327, per Parke, J.;
Regina v. Worth, 4 Ad. & EI! N. S, 137, per Ld. Denman ; 2 Smith’s
Leading Cases, 193, note, and cases there cited ; Spargo v. Brown, 9 B, &
C.935. The nterest, with which the declarations were at variance, must be
of a pecuniary nature. Davis v. Lloyd, 1 Car. & P. 276. The apprehen-
sion of possible danger of a prosecution is not sufficient. The Sussex Peerage
case, 11 Clark &*Fin. 85, In Holladay ». Littlepage, 2 Munf. 316, the
joint deelarations of a deceased shipmaster and the living owner, that the
defendant’s passage-money had been paid by the plaintiff, were held admis-
sihle as parts of the res geste, being contemporancous with the time of
satling. This case, therefore, is not opposed to the others cited. Neither
is Sherman ! Crosby, 11 Johns. 70, where a receipt of payment of a judg-
ment, recovered by a third person against the defendant, was held admissible
in an action for the money so paill, by the party paying it, he having had
authority to adjust the demand, and the receipt being a documentary fact in
the adljuslmvm'; thongh the attorney who signed the receipt was not pro-
duced, nor proved to be dead. In auditing the accounts of guardians,
administrators, &c,, the course i3 to admit receipts as primd fucie sufficient
vouchers,. Shearman . Akins, 4 Piek. 283 ; Nichols v. Webb, 8 Wheat.
326 ; Welsh v, Barrett, 15 Mass. 380 ; Wilbur ». Selden, 6 Cowen, 162 ;
Farmers' Bank », Whitehill, 16 S, & R. 89, 90 ; Stokes ». Stokes, 6 Mar-
tin, N. S. 351 ; Cowen & Hill's notes 479, 480, 489, to 1 Phil. Evid. 256,

2567, 265.




192 LAW OF EVIDENCE. . [ParT 1.

mistake of fact, or want of information on the part of the
declarant, if he had the requisite means of knowledge, and
that the matter declared is true. The apprehension of fraud
in the statement is rendered still more improbable, from the
circumstance; that it is not receivable in evidence until after
the death of the deelarant; and that it is always competent
for the party, against whom such declarations are addl.lced, to
point out any sinister motive for making then?. It is true,
that the ordinary and highest tests of the fidelity, accuracy,
and completeness of judicial evidence, are here wanting; but
their place is, in some measure, supplied by the circumstances
of the declarant; and the inconveniences resulting from the
exclusion of evidence, having such guaranties for its accuracy
in fact, and from its freedom from fraud, are deemed much
greater, in general, than any which would probably be expe-
rienced from its admission.!

§ 149. In some cases, the Courts seem fo have admitted
this evidence, without requiring proof of adverse interest in
the declarant ; while in others, stress is laid on the fact that
such interest had already appeared, aliunde, in the course of
the trial. In one ease it was argued, upon the authorities
cited, that it was not material that the declarant ever had any
actual interest, contrary to his declaration; but this position
was not sustained by the Court® In many other cases, where

LPhil. & Am. on Evid. 307, 308; 1 Phil. Evid. 293, 294 ; Gresley on
Evid. 221.

2 Barker ». Ray, 2 Russ, 63, 67, 68, cases cited in note ; 1d. p. 76. UI)OTI
this point, Eldon Lord Chancellor, said ; =8¢ The cases satisfv me, that evi-
dence is admissible of declarations made by persons, who have a compétent
knowledge of the subject, to which such declarations refer, and where their
interest is concerned ; and the enly doubt I have entertained was as to the
position, that you are to receive evidence of declarations where there is no
interest. At a certain period of my professional life, T should have said,
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the evidence consisted of entries in books of account, and the
like, they seem to have been clearly admissible as entries
made in the ordinary course of business or duty, or parts of
the res gestw, and therefore as original, and not secondary
evidence ; though the fact, that they were made against the
interest of the person making them was also adverted to.l
But in regard to declarations in general, not being entries or
aets of the last mentioned character, and which are admissible
only on the ground of having been made contrary to the
interest of the declarant, the weight of authority, as well as
the prineiple of the exception we are considering, seem plainly
to require that such adverse interest should appear, either in
the nature of the case, or from extraneous proof2 And it
seems not to be sufficient, that, in one or more points of view,
a declaration may be against interest, if it appears, upon the
whole, that the interest of the declarant-would be rather pro-
moted than impaired by the declaration.?

$ 150. Though the exception we are now considering is, as
we have just seen, extended to declarations of any kind, yet
it is much more frequently exemplified in documentary evi-
dence, and particularly in entries in books of account. Where
these are books of collectors of taxes, stewards, bailiffs, or
receivers, subjeet to the inspection of others, and in which the
first entry is generally of money received, charging the party
making it, they are doubtless within the principle of the

Tt has been questioned, whether there is any difference, in the pringiple of
admissibility, between a written epiry and an oral declaration of an agent,
coneerning his having received money for his principal. See Ante, § 113,
note ; Furdson v. Clogg, 10 M. & W. 572; Post, § 152, note.

2 Higham ». Ridgway, 10 Fast, 109; Warren v, Greenville, 2 Stra. 1129,
expounded by Ld. Mansfield, in 2 Burr.. 1071, 1072; Gleadow v. Atkin,
3Tyrwh. 802,303 ; 1 Crompt. & Mees, 423, 424 ; Short v. Lee, 2 Jac. & W,

489 ; Marks v. Lahee ing. N. C. 408, 420, per Park, J.; Barker v.
that this doctrine was quite new to me. I do not mean to say more than that Ray, 2 1{{uq: 63 % l-m:uieBl;gu‘NarSi msc;s in nOiC:r ’
2 = B i 3 = 88, 05 2 N i bt 3 8.
I still doubt concerning it. When T have occasion to express my opinion 3 Phi 2 = X : = .
= = 4 Phil. & Am. on Fvid. 320; 1 Phil Evid. 305, 306; Short ¢. Lee, 2 Jao.
Judicially upon it, T will do so ; but I desire not to be considered as bound by & W 464 : il : ’
that, as a rule of evidence.” The objection arising from the rejection of i

. . : 4 VOL, I 17
such evidence, in the case, was disposed of in another manner.

e — T ——— R
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exception.!  Butit has been extended still farther, to include
entries in private books, also, though retained within the cus-
tody of their owners; their liability to be produced, on notice,
in trials, being deemed sufficient security against fraud; and
the entry not being admissible, unless it charges the party
malking it with the receipt of money on account of a third
person, or acknowledges the payment of money due to himself;
i either of which cases it would be evidence against him,
and therefore is considered as sufficiently against his interest
to bring it within this exception.? The entry of a mere
memorandum of an agreement, is not sufficient. Thus, where
the settlement of a pauper was attempted to be proved, by
showing 'a contract of hiring and service; the books of his
deceased master, containing minutes of his contracts with his
servants; entered at the time of contracting with them, and of
subsequent payments of their wages, were held inadmissible;
for the entries were not made against the writer’s interest, for
he would not be liable unless the service were performed, nor
were they made in the coutse of his duty or employment.?

! Barry v. Bebbington, 4T, R. 514 ; Goss v. Wailington, 3 Brod. & Bing.
132 ; Middleton ». Melton, 10 B. & C. 317; Stead v. Heaton, 4 T. R. 669 ;
Short v. Lee, 2 Jac. & W. 464 ;. Whitnash ». George, 8 B. & C. 556 ;
Dean, &e. of Ely ». Caldecott, 7 Bing. 433 ; Marks ». Lahee, 3 Bing. 408';
Wynne v. Tyrwhitt, 4 B. & Ald. 376 ; De Rutzen v. Farr, 4 Ad. & EL
33 ; 2 Smith’s Leading Cas, 193, note ; Plaxton ». Dare, 10 B. & C. 17,19
Dos v. Cartwright, Ry. & M. 62. An entry by a steward in his books, in
his own favor, unconnected with other entries against him, is held not admis-
sible to prove the facts stated in such entry. Knight 8. Marq. of Waterford,
4 Y, & C. 284, But where the entry goes to show a general balanee in his
own favor, it has been ruled not to affect the admissibility of a particular
entry charging himself. Williams ». Geaves, 8 C. & P. 592,

2 Warren v. Greenville, 2 Stra. 10295 2 Burr. 1071, 1072, S. C.; Higham
. Ridgway, 10 East, 109; Middleton ». Melton, 10 Barn. & Cres. 317. In
those States of the Union, in which ‘the original entries.of the party, in his
own aceount books, may be evidence for him; and where, therefore, a false
entry may sometimes amount to the crime of forgery, there is much stronger
reason for admitting the entries in evidence against third persons. . See also
Hozre v. Coryton, 4 Taunt. 560.

3 Regina ». Worth, 4 Ad. & El. N. S, 132.
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$ 151. Where the entry is itself the only evidence of the
charge, of which it shows the subsequent liquidation, its ad-
mission has been strongly opposed, on the ground, that, taken *
together, it is no longer a declaration of the party against his
interest, and may be a declaration ultimately in his own
favor. This point was raised in the cases of Higham v.
Ridgway, where an entry was simply marked as paid, in the
margin; and of Rewe v. Brenton, which was a debtor and
creditor account, in a toller’s books, of the money received for
tolls; and paid over. But in neither of these cases was the
objection sustained. 1In the former, indeed, there was evidence
aliunde, that the service charged had been performed; but
Lord Ellenborough, though he afterwards adverted to this
fact, as a corroborating circumstance, first laid down the
general doctrine, that *the evidence was properly admitted,
upon the broad principle on which' receivers’ books have been
admitted.” Butin the latter case there was no such proof;
and Lord Tenterden observed, that almost all the accounts
which were produced, were accounts on both sides; and that
the objection would go to the very root of that sort of evi-
dence. Upon these authorities, the admissibility of such
entries may perhaps be considered as established.! And it is
observable, in corroboration of their admissibility, that in
most, if not all the cases, they appear to have been made in
the ordinary course of business or of duty, and therefore were
parts of the res gesi@.?

1 Higham v. Ridgway, 10 Bast;*109 ; Rowe v. Brenton, 3 Man. & R. 267 ;
2Smith’s Leading Cas. 196, note, ' In Williams ». Geaves, 8 O. & P. 592,
the entries in a deceased steward's account were admitted, though the balance
of the account was in his favor. See also Doe v. Tyler, 4 M. & P. 377,
there cited.

2 In-Doe ». Vowles, 1 M..& Rob. 261, the evidetnece offered was merely a
trademan’s bill, receipted in full ;- ‘'which was properly rejected by Littledale,
J.5 as it had not the merit of an originalertry ; for though the receipt of pay-
ment was against the party’s interest, yet the main fact to be established was
the performance of the services charged in ths. bill, the appearance of which
denoted that better evidence existed, in the original entry in the tradesman’s
book. The same objection, indeed, was taken here, by the learned counsel




196 LAW OF EVIDENCE. [ParT 1.

§ 152. It has also been questioned, whether the entry is to
be received in evidence of matters, which, though forming
Y part of the declaration, were not in themselves aguainst the
interest of the declarant. This objection goes not only to
collateral and independent facts, but to the class of entries
mentioned in the preceding seetion; and would seem to be
overruled by those decisions. But the point was solemnly
argued in a later case, where it was adjudged, that though, if
the point were now for the first time to be decided, it would
seem more reasonable to hold, that the' memorandum of a re-
ceipt of payment was admissible only to the extent of proving,
that a payment had been made, and the account on which
it had been made, giving it the effect only of verbal proof of
the same payment; yet, that the authorities had gone beyond
that limit, and the entry of a payment, against the interest
of the party making it, had been held to-have the effect of
proving the truth of other statements contained in the same
entry, and connected with it. Accordingly, in that case,
where. three persons made a joint and /several promissory
note, and a partial payment was made by one, which was
indorsed upon the note in these terms; — “ Received of W. D.
the sum of £280, on account of the within note, the £3007”
(which was the amount of the note) ‘ having been originally
advanced to E. H.” —for which payment an action was
brought by the party paying, as surety, against E. H., as
the principal debtor; it was held, upon the authority of Hig-
ham v. Ridgway, and of Doe v. Robson, that the indorse-
ment, the creditor being dead, was admissible in evidence. of
the whole statement contained in it; and consequently, that
it was primi facie proof not only of the payment of the

for the defendant, as in the eases of Higham ». Ridgway, and of Rowe 1.
Brenton; namely, that the proof, as'to interest, was on both sides, and
neutralized itself’y but the objection was not particularly noticed by Littledale,
J', before whom it was tried ; though the same learned Judg(;. aftcm'ardé

intimated his opinion, by obsgrving, in reply to an objection similar in prin-

ciple; in Rowe ». Brenton, that *“a man is not likely to charge himself, for
the purpose of getting a discharge.””  See also § 152.
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money, but of the person who was the principal debtor, for
whose account it was paid ; leaving its effect to be determined
by the Jury.!

§ 153. In order to render declarations against interest ad-
missible, it is not necessary that the” declarant should have
been competent, if living, to testify to the facts contained in
the declaration; the evidence being admitted on the broad
ground, that the declaration was against the interest of the
party making it, in the nature of a confession, and, on that
account so probably true as to justify its reception.2 For the

1 Davies v. Humphreys, 6 Mees. & Welsh. 153, 166. See also Stead #,
Heaton, 4 T. R. 669; Roe v. Rawlings, 7 East, 279; Marks n. Lahees,
3 Bing. N. C. 408. The case of Chambers v. Bernasconi, 1 Cr. & Jer. 451,
1 Tyrwh. 335, which may seem opposed to these decisions, turned on a
different principle. That case involved the effect of an under sheriff’s return,
and the extent of the circumstances which the sherff’s *return ought 1o
include, and as to which it would be conclusive evidence. Tt séems to have
been: considered, that the return could properly narrate only those things,
which it was the officer’s duty to do; and. therefore, though evidence of the
faet of the arrest, it was held to be no evidence of the place where the
arrest was made, though this was stated in the return. The learned counsel
also endeavored to maintain the admissibility of the under sheriff’s retarn,
in proof of the plaee of arrest, as a written declaration, by a deceased person,
of a fact against his interest; but the Court held, that it did not belong o
that class of cases. 1 Tyrwh. 333, per Bayley, B. Afterwards this judg-
ment was affimed in the Exchequer Chamber, 4 Tyrwh. 5315 1 Cr. Mees.
& Ros. 347, 368; the Court being * all of opinion, that whatever effect
may be due to an entry, made in the course of any office, reporting facis
necessary to the performance of ;3 duty, the statement of other circumstances,
however naturally they may be thought to find a place in the narrative, is
no proof of those cireumstances,”” See also Thompson v. Stevens, 2 Nott
& MeC. 493 ; Sherman v. Crosby, 11 Johns. 70. Whether a verbal doclara-
tion of a deceased agent or officer, made while he was paying over money
to his_principal or superior, and designating the person from whom he
received @ particular sum enteréd by him/in hisibooks, is admissible in
evidence against that person ; guere; ‘and see Furdson v. Clogg, 10 M. &
W. 572.

2 Doe v. Robson, 15 East, 32 ; Short v, Lee, 2 Jac. & W. 464, 489 :
Gleadow v. Atkin, 1 Cr. & Mees. 410 : Midd.lmnn v. Melton, 10 B. & C.
317, 326 ; Bosworth v. Crotehett, Ph. & Am. on Evid. 348, n.

-
o 17
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same reason it does not seem necessary that the fact should
have been stated on the personal knowledge of the declarant.!
Neither is it material whether the same fact is or is not prov-
able by other witnesses who are still living.2 Whether their
testimony, if. produced, might be more satisfactory, or its
nonproduction, if attainable, might go to diminish the weight
of ‘the declarations, are considerations for the Jury, and do not
affect the rule of law.

§ 154. But where the evidence consists of entries made by
persons acting for others, in the capacity of agents, stewards,
or reeeivers, some proof of such agency is generally required,
previous. to their admission. The handwriting after thirty
years need not be proved.® In regard to the proof of official
character, a distinction has been taken between public and
private offices, to the effect, that, where the office is public,
and must exist, it may always be presumed that a person who
acts in it-has been regularly appointed; but that where it is
merely private, some preliminary evidence must be ad@uced
of the existence of the office and of the appointment of the
agent or incumbent.* Where the entry by an agent charges
himself, in the first instance, that fact has been deemed suffi-
cient proof of his agency;° but where it was made by one
styling himself clerk to a steward, that alone was considered
not sufficient to prove the receipt, by either of them, of the
money therein mentioned.® Yet where ancient books contain
strong internal evidence of their actually being receivers’ or
agents’ books, they may on that ground alone be submitted to
the Jury.” Upon the general questibn, how far mere antiquity

1 Crease ». Barrett, 1 Cr. Mees. & R. 919.

2 Middleton v. Melton, 10 B. & C. 327, per Parke, J. ; Barry 2, Bebbine-
tomy 4 T R, 514, ‘ ] 1

3 Wiynne v. Tyrwhitt, 4 B. & Ald. 376.

4 Short v. Lee, 2 Jac. & W. 464, 468.

3 Doe ». Stacy, 6 Car. & P. 139.

6 De Rutzen v. Farr, 4 Ad, & EL 53,

7 Doe v. 1d. Geo. Thynne, 10 East, 2064 210,
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in the entry will avail, as preliminary proof of the character
of the declarant, or party making the entry; and how far the
circumstances, which are necessary to make a document evi-
dence, must be proved aliunde, and cannot be gathered from
the document itself, the law does not seem perfectly settled.!
But where the transaction is ancient, and the document charg-
ing the party with the receipt of money is apparently genunine
and fair, and comes from the proper repository, it seems
admissible, upon the general principles already discussed in
treating of this exception.®

§ 155. There is another class of entries, admissible in evi-
dence, which sometimes has been regarded as anomalous, ang
at others has been deemed to fall within the prineiple of the
present exception to the general rule; namely, the private
books of ‘adeceased rector or wicar, or of an ecclesiastical cor-
poration aggregate, containing entries of the receipt of eccle-
siastical dues, when admitted in favor of their successors, or

1 In one case, where the point in issue was the existence of a custom for
the exclusion of foreign cordwainers from a certain town; an entry in the
corporation books, signed by one acknowledging himself not a freeman, or
free of the corporation, and promising to pay a fine assessed on him for
breach of the custom ; and another entry, signed by two others; stating that
they had distrained and appraised nine pairs of shoes, from another peron
for a similar offence, were severally held inadmissible, without previously offer-
ing some evidence to show hy whom the entries were subscribed, and in what
situation the several parties actnally stood ; although the latest of the entries
was more than a hundred years old. Davies v. Morgan, 1 Cr. & Jer. 587, 590,
593, per Lord Lyndhurst, C. B. [In anothier case, which was a bill for tithes,
against which a modus was alleged in defence, a receipt of more than fifty
vears old was offered to prove a money payment therein mentioned to have
been received for a prescription rent in lieu of tithes; but it was held inadmis-
sible, without also showing who the parties were, and in what character they
stood. - Manby ». Curtis, 1 Price, 225, per Thompson, C. B. ; Graham, B
and Richards, B. ; Wood, B. dissentiente.

2 See Phil. & Am. on Evid. 331, n. (2) ; 1 Phil. Evid. 316, n. (8), and
cases there cited ; Fenwick v. Read, 6 Madd. 8, per Sir J. Leach, Viee Ch. ;
Bertie v. Beaumont, 2 Price, 307 ; Bp. of Meath v. Marquis of Winchester,
3 Bing. N. C. 183, 203. )

s
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of parties claiming the same interest as the maker of the
entries. Sir Thomas Plumer, in a case before him,! said ; —
“It is admitted, that the entries of a rector or vicar are evi-
dence for or against his successors. It is too late to argue
upon that rule, or upen what gave rise to it; whether it was
the cursus Scaccarii, the protection of the clergy, or the pecu-
liar nature of property in tithes; It is now the settled law of
the land. [t is not to be presumed that a person, having a
lemporary interest only, will insert a falschood in his book,
Jrom which he can derive no advantage. Lord Kenyon has
said, that the rule is an exception ; and it is so; for no other
proprietor can make evidence for those who elaim under him,
Qr for those who claim in the same right and stand in the same
predicament.  But it has been the settled law as to tithes, as
far back as our research can reach. We must, therefore, set
out from this'as a datum ; and we must not make comparisons
between this and other corporations.  No corporation  sole,
except a rector or vicar, can make evidence for his successor.”
But the strong presumption that a person, having a temporary
interest only, will not insert in his books a falsehood, from
which he can derive no advantage, which evidently and justly
had so much weight in the mind of that learned Judge, would
seem to bring these books within the principle on which
entries, made either in the course of duty, or against interest,
are admitted.- And it has been accordingly remarked, by a
writer of the first authority in this branch of the law, that
after it has been determined that evidence may be admitted of
receipts of payment, entered in private books, by persons who
are neither obliged to keep such books, nor to account to
others for the money received, it does not seem any infringe-
ment of principle to admit these books of rectors and vicars.
For the entries cannot be used by those who made them ; and
there is no legal privity between them and their SUCCESSOTs.
The strong leaning on their part in favor of the church is
nothing more, in legal consideration, than the leaning of every
declarant in favor of his own interest, affecting the weight of

v

! Short v. Lee, 2 Jae. & W. 177, 178,
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the evidence, but not its admissibility. General observations
have occasionally been made respecting these books, which
may seem to authorize the admission of any kind of statement
contained in them. But such books are not admissible, except
where the entries contain receipts of money or ecclesiastical
dues, or are otherwise apparently prejudicial to the interests of
the makers, in the manner in which entries are so considered
in analogous cases.! And proof will be required, asin other
cases, that the writer had authority to receive the mouey
stated; and is actually dead ; and that the docu'mom came out
of the proper custody.®

! Phil. & Am. on Evid. 322, 323, and cases in notes (2) and (3) ; 1 Phil®
Evid. 308, n. (1), (2) ; Ward ». Pomfret, 5 Sim. 475.

2 Gresley on Evid. 223, 224 ; Carrington v. Jones, 2 Sim. &. Stu. 135,
1403 Perigal #. Nicholson, 1 Wightw. 63!
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CHAPTER IX.
OF DYING DECLARATIONS.

$ 156. A fourth exception to the rule, rejecting hearsay
evidence, is allowed in the case of dying declarations. 'The
general principle, on which this species of evidence is ad-
mitted, was stated by Lord Chief Baron Eyre to be this, —
that they are declarations made in extremity, when the party
is at the point of death, and when every hope of this world is
gone; when every motive to falsehood is silenced, and the
mind is induced, by the most powerful considerations, to speak
the truth. A situation so solemn and so awful is considered
by the law, as creating an obligation equal to that which is
impesed by a positive oath in a Court of Justice.? It was at
one time held, by respectable authorities, that this general
principle warranted the admission of dying declarations in all
cases, civil and eriminal; but it is now well settled that they
are admissible, as such, only ingcases of homicide, *where
the death of the deceased is the subject of the charge, and the
circumstances of the death are the subject of the dying de-
clarations.” 2 'The reasons for thus restricting it may be, that

1 Rex v. Woodeock, 2 Leach’s Cr. Cas. 556, 267 ; Drummond’s case,
1 Leach’s Cr. Cas. 378. In the earliest reported case on this subject, the
evidence was admitted without objeetion, and apparently on this general
ground. Rex v. Reason et al. 6 State T, 195, 201.

2 Rex v. Mead, 2 B. & C. 605. In this case the prisoner had *been con-
victed of perjury, and moved for a new trial, because convieted against the
weight of evidence ; after which he shot the prosecutor. Upon showing
cause against the rule, the counsel for the prosecution -offered the dying
declarations of the prosecutor, relative to the fact of perjury; but the evi-
dence was adjudged inadmissible. The same point was ruled by Bayley, J.
in Rex ». Hutchinson, who was indicted for administering poison to a woman
pregnant, but not quick with child, in ordergo procure abortion. 2 B. & C.
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credit is not in all cases due to the declarations of a dying
person; for his body may have survived the powers of his
mind; or his recollection, if his senses are not impaired, may
not be perfect; or, for the sake of ease, and to be rid of the
importunity and annoyance of those around him, he may say,
or seem to say, whatever they may choose to suggest.! These,
or the like considerations, have been regarded as counter-
balancing the force of the general principle above stated;
leaving this exception to stand only upon the ground of the
public necessity of preserving the lives of the community, by
bringing manslayers to justice. For it often happens, that
there is no third person present to be an eye-witness to the
fact; and the usual witness in other cases of felony, namely,
the party injured, is himself destroyed.? But in thus restrict-
ing the evidence of dying declarations to cases of trial for
homicide of the declarant, it should be observed, that this
applies only to declarations offered on the sole ground, that
they were made in eztremis; for where they constitute part
of the res geste, or come within the exception of declarations
against interest, or the like, they are admissible as in other
cases; irrespective of the fact, that the declarant was under
apprehension of death.3

W

608, note. This doetrine was well considered, and approved in Wilson v.
Boerem, 15 Johns. 286. In Rex v. Lloyd et al. 4 C. & P. 233, such
declarations were rejected on a trial for robbery. Upen an indictment for
the murder of A. by- poison, which was also taken by B., who died in
consequence, it was held that the dying declarations of B. were admissible,
thongh the prisoner was not indicted for murdering her. Rex w, Baker,
2 M. & Rob. 53.

1 Jackson v. Kniffen, 2 Johns. 31, 35, per Livingston, J.

21 East, P. C. 353.

3 Ante, § 102, 108, 109, 110, 147, 148, 149, To some of these classes
may be referred the ¢ases of Wright v. Littler, 3 Burr. 1244 ; Aveson .
Ld. Kinnaird, 6 East, 188 ; and some others. It was once thought that the
dying declarations of the subscribing witness fo a forged instrument were
admissible to impeach it; but such evidence is now rejected, for the reasons
already stated. Ante, § 126. See Stobart v. Dryden, 1 Mees. & W. 615,
627. In Regina v. Megson et al., 9 C. & P. 418, 420, the prisoners were
tried on two indictments, one for*the murder of Ann Stewart, and the other
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§ 157. The persons, whose declarations are Fhus adfniued,
are considered as standing in the same sxtual{on as x_f they
were sworn; the danger of impending death being equivalent
to the sanction of an oath. It follows, th.erefore, that where
the declarant, if living, would have bcel} mcqmpetent to .tes-
tify, by reason of infamy, or the like, hl_s dying declarallops
are inadmissible.! And, as an oath denves}he value ol.” .ns
sanetion from the religious sense of the party'.s accountability
to his Maker, and the deep impression that he is soon to render
to Him the final account; wherever it appears that tlu? 'de-
clarant was incapable of this religious sense of accountability,
whether from infidelity, imbecility of mind, or tender age, the
decldrations are alike inadmissible.? On, the other ll.aud, as
the testimony of an-accomplice is adlnissible.a'gafn§t his
fellows, the dying declarations of a particeps criminis in an
act, which resulted in his own death, are admissible against
one indicted for the same murder.®

§158. It is essential to the admissibility of these declara-
tions, and is a preliminary fact, to be proved by the party
offering them in evidence, that they were made under a sensg
of impending death ; but it is net necessary t?mt they sh(.)ul.
be ‘stated, at the time, to be sé made. It is enoungh, if it
satisfactorily appears, in any mode, that they were made
under that sanction; whether it be directly proved by th'e
express langnage of the declarant, or be' inferred from his
evident danger, or the opinions of the medical or cher attend-
ants, stated to him, or from his conduct, or other circumstances

for a rape upon her, In the former case, her declamtiox}s were rejected,
hecause not made in extremis; and in the latter so much of lh(*n? as showed
that a dreadful outrage had been perpetrated upon her, was received as part
of the outrage itself, being, in contemplation of law, goulc@pomnvous; but
so much as related to the identity of the perpetrators was rejected. See also
Regina v. Hewett, 1 Car. & Marshm: 534.

1\ch v. Drummond, 1 Leach’s Cr. Cas, 378. .

2 Rex v. Pike, 3 C. & P. 598; Phil. & Am, on Evid, 296; 1 Phil. Evid.
289 ; 2 Russell on Crimes, 688, :

3 Tinekler’s case, 1 East, P, C. 354,

.
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of the case, all of which are resorted to, in order to ascertain
the state of the declarant’s mind.! The iength of time which
elapsed between the declaration and the death of the declar-
ant, furnishes no rule for the admission or rejection of the
evidence; though, in the absence of better testimony, it may
serve as one of the exponents of the deceased’s belief, that his

dissolution was or was not impending. It is the impression of

almost immediate dissolution and not the rapid succession of
death in point of fact, that renders the testimony admissible.2
Therefore, where it appears that the deceased, at the time of

the declaration, had any expectation or hope of recovery,

however slight it may have been, and though death actually
ensued in an hour afterwards, the declaration is inadmissible,?
On the other hand, a belief that he will not recover, is not in

itself sufficient; unless there be also the prospect of ““almost
immediate dissolution.” 4

1 Rex ». Woodeock, 2 Leach’s Cr, Cas. 567 ; John’s case, 1 East, P. C,
357, 358 ; Rex v. Bonner, 6 C..& P. 386 - Rex v Van Butchell, Id. 631 ;
Rex v, Mosley, 1 Moody’s Cr. Cas. 97; Rex 2. Spilsbury, 7 C. & P. 187,
per Coleridge, J. ; Reg. v. Perkins, 2 Mood. Cr. Cas. 135.

*1n Woodeock’s case, 2 Leach's.Cr. Cas. 563, the declarations were made
forty-eight hours before death : in Tinckler’s case, 1 East, P. C. 354, some
of them were mdde ten. days before death ; andin Rex v. Mosley, 1 Mood.
Cr. Cas. 97, they were made eléven days before death ; and were all received,
In this last instance it_ appeared that the surgeon did not think the ease hope-
less, and told the pafient so: but that the patient thought otherwise, See
also Regina . Howell, 1 Dennis, Or. Cas. 1. In Rex v. Bonner, 6 0. &
P. 386, they were made three days before death,

380 ruled in Welborn'’s case, 1 Fast, P.C. 358, 359 ; Rex v. Christie,
2 Russ on Crimes, 685: Rex v. Hayward, 6 C. & P. 157, 160 ; Rex v.
Crockett, 4 C. & P. 544 : Rex v. Fagent, 7C. & P. 238.

4 Such was the language of Hullock, B. in Rex v. Van Butchell, 3C. &
P. 629, 631. _See ace. Woodeock’s case, 2 Leach’s Gr. Cas, 567, per Ld. C.
B. Eyre; Rex v. Bomner, 6 C. & P. 386; Commonwealth v. King, 2 Virg.
Cases, 78; Commonweslth o, Gibson, Ih. 111; Commonwealth ». Vass, 3
Leigh, R. 786; The State v. Poll et al., 1 Hawks, 442 ; Regina v. Perkins,
9C. & P 395; 2 Mood. Cr. Cas, 135, 8. C.; Rex v. Ashton, 2 Lewin’s
Cr. Cas. 147. .
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§ 159. The declarations of the deceased are admissible only
to those things, to which he would have been ca@pctcnz o
festify, if sworn in the cause. They must thercfore. in general
speak to facts only, and not to mere matters of opinion; and
must be confined to what is relevant to the issue. Bl.lt the
right to offer them in evidence is not restricle.d to the sxd~e of
the prosecutor; they are equally admissible in favor of the
party charged with the death.! It is not necessary, however,
that the examination of the deceased should be conducted
after the manner of interrogating a witness in the cause;
though any departure from this mede may affect the \'allue
and credibility of the declarations. Therefore it is no objec-
tion to their admissibility, that they were made in answer to
leading questions, or obtained by pressing and earnest soliei-
tation.?” But whatever the statement may be, it must be
complete in itself; for, if the declarations appear to have l?eell
intended by the dying man to be connected with and quallﬁed
by other statements, which he is prevented by any cause from
making, they will not-be received.®

§ 160. The circwmstances under which the declarations
were made are to be shown to the Judge; it being his prov-
ince, and not that of the Jury, t6 determine whether they are
admissible.  In Woodcock’s case, the whole subject seems to
have been left to the Jury, under the direction of the Court,
as a mixed question of law and fact; butgubsequently it has
always been held a question exclusively for the consideration
of the Court; being placed on the same ground with the
preliminary, proof of documents, and of the competency of
witnesses, which is always addressed to the Court.* But after

T Rex ©. Scaife, 1 Mood. & Reo. 551 ; 2 Lewin’s Cr. Cas. 150, 8. C.

2 Rex v. Fagent, 7 C. & P. 238; Commonwealth v. Vass, 3 Leigh, R.
786 : Rex v. Reason et al. 1 Stra. 499 ; Rex v. Woodeock, 2 Leach, Cr.
Cas. 563. .

3 3 Leigh, R. 797,

4 Said per Ld. Ellenborough, in Rex v». Hucl®, 1 Stark. R. 521, £23, to
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the evidence is admitted, its credibility is entirely within the
province of the Jury, who of course are at liberty to weigh
all the circumstances under which the declarations were made,
including those already proved to the Judge, aud to give the

testimony only such credit as, upon the whole, they may
think it deserves.!

§ 161. If the statement of the deceased was commilted lo
writing, and signed by him, at the time it was made, it has
been held essential, that the writing should be produced, if
existing; and that neither a copy, no parol evidence of the
declarations, could be admitted to supply the omission.2 But
where the declarations had been repeated at different times, at
one of which they were made under oath, and informally
reduced to writing by a witness, and at the others they were
not, it was"held, that the latter might be proved by parol, if
the other could not be produced.® If the deposition of the
deceased has been taken, under any of the statutes on that
subject, and is inadmissible, as such, for want of compliance

haye been so resolved by all the Judges, in a case proposed to them. Wel-
born’s case, 1 Kast, P, C. 360; John’s case, Th. 358; Rex ». Van Butehell,
3C. & P. 629 ; Rex v. Bonner, 6 C. & P, 386; Rex v. Spilsbury, 7C. &
P. 187, 190 ; The State v. Poll et al , 1 Hawks, 444.

1 2 Stark. Evid. 263; Phil. & Am. on Evid. 304: Ross v. Gould,
5 Greenl. 204 ; Vassig case, 3 Leigh, R. 794. See also the remarks of Mr.
Evans, 2 Poth. on Oblig. 256, (204), App. No. 16, who thinks that the
Jury shauld be directed, previous to.considering the effect of the evidencsy
to determine, — Ist, whether the deceased was really in such cirdumstances,
or used such expressions, from which the apprehension’ it question was
inferred ; —2d, whether the inference, deduced from such eireumstances or
expressions, is correct ; — 3d, whether the deceased did make the declara-
tions alleged against the accused ;—and 4th, whether those declarations
are to be admitted as sincere and accurate; Trant’s case, MeNally’s Evid.
385.

2 Rex v. Gay, 7 C. & P. 230; Trowter’s case, P. 8 Geo. 1, B. R. 12 Vin.
Abr. 118, 119; Leach v. Simpson et al. In Scac. Pasch. 1839, 1 Law &
Eq. R. 58.

3 Rex ». Reason et ali#l Str. 499, 500.
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with some of the legal formalities, it seems it may still be
treated as a dying declaration, if made in extremis.!

$ 162. Though these declarations, when deliberately made,
under a solemn and religious sense of impending dissolntion,
and concerning circumstances, in respect of which the de-
ceased was not likely to have been mistaken, are entitled to
great weight, if precisely identified; yet it is always to be
recollected, that the accused has not the power of cross-ezam-
ination,— a power quite as essential, to the eliciting of all the
truth, as the obligation of an oath can be; —and that where
the witness has not a deep and strong sense of accountability
to his Maker, and an enlightened conscience, the passion of
anger, and feelings of revenge may, as they have not unfre-
quently been found to do, affect the truth and accuracy of his
statements; especially as the salutary and restraining fear of
punishment for perjury is in such cases withdrawn. And it
is further to be considered, that the particulars of the violence,
to which the deceased has spoken, were in general likely to
have occurred under circumstances of confusion and surprise,
calculated to prevent their being accurately observed; and
leading both to mistakes as to the identity of persons, and to
the omission of facts essentially important to the completeness
and truth of the narrative.? ¥

I Rex ». Woodcock, 2 Leach, Cr. Cas. 563; Rex v.Callaghan, McNally's
Evid 385.

2 Phil. & Am. on Evid. 305, 306 ; 1 Phil. Evid. 292; 2 Jokns 35, 36,
per Liyingston, J. See also Mr. Evans’s obsérvations on the great caution to
be obsarved in the use of this kind of evidence, in 2 Poth. Obl. 255, (293) ;
2 Stark. Ev. 263. See also Rex ». Ashton, 2 Lewin’s Cr. Cas, 147, per
Alderson, B.

CHAP. X.] OF WITNESSES SUBSEQUENTLY DISQUALIFIED,

CHAPTER X.

OF THE TESTIMONY OF WITNESSES SUBSEQUENTLY DEAD, ARSENT,
OR DISQUALIFIED.

$ 163. In the fifth class of exceptions to the rule rejecting
hearsay evidence, may be included zhe testimony of deceased
wilnesses, given in a former action, between the same parties ;
though this might, perhaps, with equal propriety, be consid-
ered under the rule itself. This testimony may have been
given either orally, in Court, or in written depositions, taken
out of Court. The latter will be more particularly considered
hereafter, among the Instruments of Evidence. But at present
we shall state some principles applicable to the testimony,
however given. The chief reasons for the exclusion of hear-
say evidence, are the want of the sanction of an oath, and of
any opportunity to cross-examine the witness, But where
the testimony was given under oath, in a judicial proceeding,
in which the adverse litigant was a party, and where he had
the power to cross-examine, and was legally ealled upon so to
do, the great 'and ordinary test of truth being no longer
wanting, the testimony so given is admitted, after the decease
of the witness, in any subsequent suit between the same
parties! It is also received, if the witness, though not dead,
is-qut of the jurisdiction, or cannot be found after diligent
search, or is insane, or sick and unable to testify, or has been
summoned, but appears to have been kept away by the ad-
verse party.* But testimony thus offered is open to all, the

! Bull N.P. 239,242 { Mayér of Doncaster . Day, 3 Taunt. 262
Glass ». Beach, 5 Verm. 172; Lightner v. Wike, 4 S. & R. 203.

2 Bull. N. P. 239, 243 ; 1 Stark. Evid. 264 12 Vin. Abr. 107, A. b, 31;
Godb. 326; Rexv. Eriswell, 3 T. R. 707, 721, per Ld. Kenyon. As to the
effect of interest subsequently acquired, see post, § 167. Upon the ques-

tion, whether this kind offevidence is admissible in any other contingency,
except the death of the witness, there is some discrepancy among the

18%
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though this might, perhaps, with equal propriety, be consid-
ered under the rule itself. This testimony may have been
given either orally, in Court, or in written depositions, taken
out of Court. The latter will be more particularly considered
hereafter, among the Instruments of Evidence. But at present
we shall state some principles applicable to the testimony,
however given. The chief reasons for the exclusion of hear-
say evidence, are the want of the sanction of an oath, and of
any opportunity to cross-examine the witness, But where
the testimony was given under oath, in a judicial proceeding,
in which the adverse litigant was a party, and where he had
the power to cross-examine, and was legally ealled upon so to
do, the great 'and ordinary test of truth being no longer
wanting, the testimony so given is admitted, after the decease
of the witness, in any subsequent suit between the same
parties! It is also received, if the witness, though not dead,
is-qut of the jurisdiction, or cannot be found after diligent
search, or is insane, or sick and unable to testify, or has been
summoned, but appears to have been kept away by the ad-
verse party.* But testimony thus offered is open to all, the

! Bull N.P. 239,242 { Mayér of Doncaster . Day, 3 Taunt. 262
Glass ». Beach, 5 Verm. 172; Lightner v. Wike, 4 S. & R. 203.

2 Bull. N. P. 239, 243 ; 1 Stark. Evid. 264 12 Vin. Abr. 107, A. b, 31;
Godb. 326; Rexv. Eriswell, 3 T. R. 707, 721, per Ld. Kenyon. As to the
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tion, whether this kind offevidence is admissible in any other contingency,
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18%




210 LAW OF EVIDENCE. [ParT 11

objections which might be taken, if the witness were person-
ally present.! And if the witness gave a written deposition

Anmerican authorities. It has been refused, where the witness had subse-
quently become interested, but was living and within reach; Chess v. Chess,
17 8. & R. 409 ; Trwin v. Reed, 4 Yeates, 512 ;— where he was not to be
found within the jurisdietion, but was reported to have gone to an adjoining
State ; Wilbur ». Selden, 6 Cowen, 162 ;— where, since the former trial,
he had become incompetent by being conviected of an infamous erime; Le
Baron v. Crombie, 14 Mass, 234 ; — where, though present, he had forgotten
the facts to which he had formerly testified ; Drayton v. Wells, 1 Nott &
McCord, 409 ; —and where he was proved toHave 'left the State, sfter being
summoned to attend at the trial ; Fian's ecase, 5 Rand. 701. In this last case
it was held, that this sort of testimony was not admissible in any eriminal case
whatever, In the cases of Le Baron v». Crombie, Wilbur ». Selden, and
alsoin Crary ». Sprague, 12 Wend, 41, it was said, that such testimony was
not admissible in any case, except where the witness was shown to be dead ;
but this point was not in either of those cases directly in judgment; and in
some of them it does not appear to have been fully considered. On the othe:
hand, in Drayton ». Wells, it was held by Cheves, J. to be admissible in four
cases ; — lIst, where the witness is dead,—2d, insane, — 3d, beyond seas, —
and 4th, where he has been kept away by contrivance of the other party.
See also Moore ¥. Pearson;, 6 Watts & Serg. 51. In Magill ». Kauflman,
4 8. & R. 317, and in Carpenter v. Groff, 5 S. & R. 162, it was admitted
on proof that the witness had removed from Pennsylvania to Ohio ; — it was
also ‘admitted, where the witness was unable to testify, by reason of sickness,
in Miller v, Russell, 7 Martin, 266, N. S. ;—and even where he, being a
sheriff, was absent on official duty. Noble ». Martin, 7 Martin, 282, N. S.
See 1 Phil. Ev. 231, note 441, by Cowen & Hill. But if it appears that
the witness was not fully examined at the former trial, his testimony cannot
be given in evidence. Noble ». McClintock, 6 Watts & Serg. 58. < If the
witness is gone, no one knows whither, and his place of abode cannot be
asceptained by diligent inquiry, the case can hardly be distinguished in
principle from that of his death ; and it would seem that his former testimony
ought to be admitted. If ho is merely out of the jurisdiction, but the place

is known, and his testimony can be taken under a commission, it is a proper

case for the Judge to decide, in his discretion; and_upon.all the cireumstanees,
whetlier the purposes of justice will be best 'served by issuing such commis-
sion, or by admitting the proof of what he formerly testified. 5

1 Wright ». Tatham, 2 Ad. & El 3, 21. Thus, where the witness at the
former trial was called by the defendant, but was interested on the side of the
plaintiff, and the latter, at the second trial, offergyto prove his former testi-
mony, the defendant may object to the competeney of the evidence, on t
ground of interest. Crary v. Sprague, 12 Wend. 41. ‘ -

he
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in the cause, but afterwards testified orally in Court, parol
evidence may be given of what he testified viva voce, notwith-
standing the existence of the deposition.!

§ 164. The admissibility of this evidence seems to furn
rather on the right to cross-examine, than upon the precise
nominal identity of all the parties. Therefore, where the wit-
ness testiied m a suit, in which A. and several others were
plaintiffs, against B. alone, his testimony was held admissible,
after his death, in a subsequent suit relating to the same
matter, bronght by B. against A. alone® And though the two
trials were not between the same parties, yet if the second
trial is between those who represent the parties to the first, by
privity in blood, in law, or in estate, the evidence is admissi-
ble. And if, in a dispute respecting lands, any fact comes
directly in issue, the testimony given to that fact is admissible
to prove the same point or fact in another action between the
same parties or their privies, though the last suit be for other
lands* 'The principle on which, chiefly, this evidence is
admitted, namely, the right of cross-examination, requires
that its admission be carefully restricted to the extent of that
right; and that where the witness incidentally stated matter,
as'to which the party was not permitted by the law of trials
to cross-examine him, his statement-as to that matter ought
not afterwards to be received in evidence against such party.
Where, therefore, the point in issue in both actions was not
the same, the issue in the former action having been upon a
common or free fishery, and in the latter, it behig upon a

1 Ted v. E. of Winchelsea, 3 C. & P. 387.

2 Wright v. Tatham, 1 Ad. & EL 3.

3 Qutram v. Morewood, 31 East, 846, 354, 355, Per Ld. Ellenborongh ;
Peake’s) Evid. (3d Ed.) p. 37; Bull. N/ P, 2323 Doe . Derhy, 1 Ad. &
El. 783 ; Doe ». Foster, Th. 791, note ; Lewis v Clerges, 3 Bac. Abr. 614;
Shelton v. Barbour, 2 Wash. 64 ; Ruslhford v. Countess of Pembroke, Hard.
472 ; Jackson v. Lawson; 15 Johns. 544 ; Jackson v. Baily, 2 Johns. 17 ;
Powdll v. Waters, 17 Johns. 176.
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several fishery, evidence of what a witness, since deceased,
swore upon the former trial, was held inadmissible.!

§ 165. 1t was formerly held that the person, called to prove
what a deceased witness. testified on a former trial must be
required to repeat his precise words, and that testimony merely
to the effect of them was inadmissible® But this strictness

1 Melvin ». Whiting, 7 Pick. 79. See also Jackson o. Winchester, 4
Dall. 206.

24T. R. 290, said per Ld. Kenyon, to have been so ¢ agreed on all hands,”’
upon an offer to prove what Ld. Palmerston had testified. So held, also, by
Washington, J. in United States ». Wood, 3 Wash, 440 ; 1 Phil. Evid. 200..
[215] 3d ed. ; Foster v. Shaw, 7 Serg. & R. 163, pér Duncan, J. ; \\'ilbmt
v. Selden, 6 Cowen, 165. #The same rule is applied to the proof of dying
de¢larations. Montgomery v. Ohio, 11 Ohio R. 424. In New Jersey it'lmos
been held, that if a witness testifies that he has a distinet rr:«:.olleclior;, inde-
pendent of his notes, of the fact that the deceased Was sworn as 4 witness at
the former trial, of ‘what he was produced to prove, and of the substance of
what he then stated; he may rely on his notes for the language, if he believes
them to be correct. Sloan v. Somers, 1 Spencer, R. 66. in Massachusetts
in The Commonwealth ». Richards, 18 Pick. 434, the witnesses did not sl:xlr:.
the exaet words used by the deceased witness, but only the substance of them
from recollection, aided by notes taken at the time ; and one of the wimnssn;

testified that hie was confident that hestated substantives and verbs correctly
3 v 2

but was not ecertain as to the prepositions and conjunctions. Yet the Court
held this insufficient, and required that the testimony of the deceased witness
be stated in his own language, ipsissimis verbis. The point was :ll’ln'r\\'ar‘(is
raised in Warren o, Nichols, 6 Mete. 261; where the witness stated that he
could give the substance of the testimony of the deceased witness, but not
the precise language ; and the Court held it insufficient; Hubbard, J. dis-
sentiente. The rule, however, as laid down by the Court in the latter case
seems to recognise a distinetion between giving the substance of the dcce:tsc(;
witness’s testimony, and the substance of his language ; and to require only
that his language be stated substantially, and in all material particulars, and
not ipsissimis verbis. .The learned Chief Justice stated the doctrine as
a deceased
! in'a case where
the same question was in issue, seems now well established in this Common-
wealth by authorities. Tt was fully considered in the -
Richards, 18 Pick. 434. The principle on which this rule rests was accurately

stated, the cases in support of it were referred to, and with the

follows :—** The rule upon which evidence may be given of what
. . . 1 } i
witness testified on a former trial between the same parties
’

case of Commonwealth v.

decision of
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is not now insisted upen, in proof of the crime of perjury;?
and it has been well remarked, that to insist upon it in other

which we see no cause to be dissatisfied. The general rule is, that one person
cannot be heard to testify as to what another person has declared, in relation
to a fact within his knowledge, and bearing upon the issue. It is the familiar
rule which excludes hearsay. The reasons are obvious, and they are two.
First, because the averment of fact does not come to the Jury sanctioned by
the oath of the party on whose knowledge it is supposed to rest; and
secondly, because the party upon whose interests it is brought to bear, has no
opportunity to cross-examine him on whose supposed knowledge and veracity
the truth of the fuct depends. Now the rule, which admits evidence of what
another said on a former trial, must effectually exclude both of these reasons.
Tt must have been leslimony, that is, the affirmation of some matter of faet,
under oath, it must have been in a suit between thg same parties in interest,
s0 as to make it sure that the party, against \vhorﬁil is now offered, had an
opportunity to.¢cross-examine ; and it-must have been upon the same subjeet
matter, 1o show that his attention was drawn to points now deemed important.
It must be the same testimony which the former witness gave, because it
comes to the Jury under the sanction of his oath, and the Jury are to weigh
the testimony and judge of it, as he gave it. The witness, therefore, must
be able to state the language in which the testimony was given, substantially
and in all material particulars, because that is the vehicle, by which the testi-
mony of the witness is transmitted, of which the Jury are to judge. Ifit
were otherwise, the statement of the witness, which is offered, would not be

of the testimony of the former witness; that is, of the ideas conveyed by the

former witness in the language in which he embodied them: but it would be
a statement of the present witness's understanding and comprehension of
those ideas, expressed in langnage of his own, Those ideas may have been
misunderstood, modified, perverted, or colored, by passing through the mind
of the witness, by his knowledge or ignorance of the subject, or the language
in which the testimony was given, or by his own prejudices, predilections, or
habits of thought or reasening. To illustrate this distinetion, as we understand
it to be fixed by the cases: If a witness, remarkable for his knowledge of
law, and his: intelligence on all other subjects, of great quickness of appre-
hension and power of diserimination, should declare that he could give the
substanee and effeet of 2 former witness’s testimony, but could not recollect
his language, we suppose he would be excluded by the rule. But if one of
those remarkable men should happen to have been present, of great stolidity
of mind, apon most subjects, but of extraordinary tenacity of memory for
language, apd who would say that he recollected and could repeat all the

I Rex v. Rowley, 1 Mood. Cr. Cas. 111.
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cases; goes in effect to exclude this sort of evidence altogether;
or to admit it only where, in most cases, the particularity
and minuteness of the witness’s narrative, and the exactness
with which he undertakes to repeat every word of the
deceased’s testimony; ought to excite just doubts of his own
honesty, and of the truth of his evidence. It seems, there-
fore, to be generally considered sufficient, if the witness is
able to state the substance of what was sworn on the former
trial’  But he must state, in substance the whole of what

words uttered by the witness ; slthough it should be very manifest that he
Himself did not understand them, yet his testimony would be admissible. The
witness called to prove former testimony must be-able to satisfy one other con-
dition, namely, that he ‘isgable to state all that the witness testified on the
former trial, as well uponile direct as the cross-examination. The reason is
obvious. One part of his statement may be qualified, sofiened, or colored by
another. And it would be of no avail to the party against whom the witness
is called 1o state the testimony of the former witness, that he has had the
right and opportunity to cross-examine that former witness with a view of
diminishing the weight or impairing the force of that testimony against him,
if the whole and entire result of that ecross-examination does not accompany
the testimony. - It may perhaps be said, that, with these restrictions, the rule
is of little value. It is no doubt true, that in most cases of complicated and
extended testimony, the loss of evidence by the decease of a witness cannot
be avoided. ' But the same vesult follows, in most cases, from the decease of
a Witness, whose testimony has not been preserved in some of the modes
provided by law. But there are some cases, in which the rule can be use-
fully applied, as in case of testimony embraced in a few words — such as
proof of demand or notice on notes or bills — cases in which large amounts
are often involved. If it can be used in a few cases, consistently with the
true and sound principles of the law of evidence, there'is no reason for reject-
ing it altogether. At the same time, care should be taken o o apply and
restrain it, that it may not, under a plea of necessity, and in order to avoid
hard cases, be so used as to violate those principles. Tt is to be recollected,
that it is an exception to a general rule of evidence supposed to be extremely
important and necessary; and unless a case is brought fully within the
reasons of such. exception, the general rule must prevail.’” . See 6 Mete.
264 - 266.

1 See Cornell ». Green, 10 Serg. & R. 14, 16, where this point is briefly
but powerfully discussed, by Mr. Justice Gibson. See also Miles 2. O'Hara,
4 Binn. 108; Caton v. Lenox, 5 Randolph, 31, 36; 1 Phil. Evid 338; Rex
v. Rowley, 1 Mood. Cr. C. 111 ; Chess v. Chess, 17 Serg. & R. 409, 411,
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was said on the particular subject which he is called to prove.
If he can state only what was said on that subject by the
deceased on his examination in ehief, without also giving the
substance of what he said upon it in his cross-examination, it
is inadmissible.!

§ 166. What the deceased witness testified may be proved
by any person, who will swear from his own memory ; or by
notes taken by any person, who will swear to their accuracy ;2
or, perhaps, from the necessity of the case, by the Judge's own
notes, where both actions are tried before the same Judge; for
in such case, it seems, the Judge, from his position, as well as
from other considerations, cannot be a witness.> Baut, exeept
in this case of necessity, if it be admimﬁas such, the better
opinion is, that the Judge’s notes are Mot legal evidence of
what a witness testified before him; for they are no part of
the record, nor is it his official duty to take them, nor have
they the sauction of his oath to their aceuracy or complete-
ness.® But in chaneery, when a new trial is ordered of an

412; Juckson v. Bailey, 2 Johus. 17 ; 2 Russ. on Crimes, 638, [683] (3d
Am. ed ) ; Cowen & Hill's note 441, to 1 Phil. Evid. 231 ; Sloan v. Somers,
1 Spencer’s R. 6§; Garrott v. Johnson, 11 G. & J. 28; Canney’s case, 9
Law Reporter, 408; The State v. Hooker, 2 Washb. 658; Gildersleeve ».
Caraway, 10 Alab. R. 260.

1 Wolf v. Wyeth, 11 Serg. & R. 149 ; Gildersleeve ». Caraway, 10
Alab. R. 260.

2 Mayor of Doneaster ». Day, 8 Taunt, 267; Chess v». Chess, 17 Serg.
& R.409. The witness, as has been stated in a preceding note; must be
able to testify, from his recollection alone, that the deceased was sworn asa
witness; the matter or thing which he was called to prove, and the substance
of what he stated ; after which his notes may be admitted. Sloan v. Somers,
1 Spencer, N. J. R. 66; Ante, § 165, note (2).

3 Glassford on Evid. 602 ; Tait on Eyid. 432 ; Regina v. Garard, 8 C. &
P. 595; Post, § 249.

4'Miles‘ v. O'Hara, 4 Binn. 108 ; Foster v. Shaw, 7 Serg, & R. 156;
Ex parte Learmouth, 6 Madd. R. 113; Reg. v. Plummer, 8 Jur. 922, per
Gurney, B.; Livingston v. Cox, 8 Watts & Serg. 61. Courts expressly
disclaim any power to compel the production of a Judge's notes. Scougull
v. Campbell, 1 Chitty, R. 283 ; Graham v. Bowham, Ib. 284, note., And
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issue sent ont of Chaneery to a Court of Common Law, and it
is suggested that some of the witnesses in the former trial are
of advanced age, an order may be made that, in the event of
their death or inability to attend, their testimony may be read
from the Judge's notes.!

§ 167, The effect of an interest, subsequently acquired by
the witness, as laying a foundation for the admission of proof
of this former testimony, remains to. be considered. It is in
general true, that if a person, who has knowledge of any fugt,
But is under no obligation to become a witness to testify to it,
should afterwards become interested in the subject-matter, in
fwhich that fact is involved, and his interest should be on the
:\fide‘ of the party cﬂng him, he would not be a competent
witness, until the id¥€rest is removed. - If it is releasable by
the party, he must release it. If not, the objection remains;
for peither is the witness, nor a third person, compellable to
give a release; though the witness may be compelled to
receive one,  And therule is the same in regard to a sub-
seribing witness, if his interest was created by the act of the
panty calling him. Thus, if the charterer of a ship should
afterwards communicate to the subscribing witness of the
charter-party an interest in the adventure, he cannot call the
witness to prove the execution of the charter-party; ner will
proof of his handwriting be received ; for it was the party’s

.

if an application is made to amend a verdict by the Judge’s notes, it can
be made only to the Judge himself, before whom' the trial was had. Ibid.
2 Tidd’s Pr. 770, 933. Where a party, on a new trial being granted, pro-
cured, at great expense, copies of a shorthand writer’s notes of the evidence
given at the former trial, for the amount of which he elaimed allowance in
the final taxation of costs; the claim was disallowed, except for so much as
would have been the expense of waiting on the Judge, or his clerk, for.a
copy of hismotes; on the ground that the latter would have sufficed.  Crease
v Barrett, 1 Tyrw. & Grang. 112 But this deeision iz not conesived to
affect the question, whether the Judge's notes would have been admissible
before another Judge, if objected to.
1 Hargrave v». Hargrave, 10 Jur. 957.
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own act, to destroy the evidence.! Tt is, however, laid down,
that a witness cannot, by the subsequent voluntary creation
of an interest, without the concurrence or assent of the party,
deprive him of the benefit of his testimony.® But this rule
admits of a qualification, turning upon the manner in which
the interest was acquired. If it were acquired wantonly, as
by a wager, or fraudulently, for the purpose of taking off his
testimony, of which the participation of the adverse party
would generally be proof, it would not disqualify him. But
“the pendency of a suit cannot prevent third persons from
transacting business, boni fide, with one of the parties ; and,
if an interest in the event of the suit is thereby acquired, the
common consequence of law must follow, that the person so
interested cannot be examined as a wilness for that party,
from whose success he will necessarily derive an advantage.” 3
Therefore, where, in an action against one of several under-
writers on poliey of insurance, it appeared that a subsequent
underwriter had paid, npon the plaintiff’s promise to refund
the money, if the defendant in the suit should prevail ; it was
held, that he was not a competent witness for the defendant
to prove a frandulent coneealment of facts by the plaintiff, it

I Hovill v. Stephenson, 5 Bing. 4933 Hamilton . Williams, 1 Hayw. 139 ;
Johnson . Kuight, 1 N. Car. Law Rep. 93; 1 Murph. 293; Bennett v.
Robinson, 3 Stew. & Port. 227, 237: Schall ». Miller, 5 Whart. 156.

2 1 Stark. Evid. 118 ; Barlow v. Vowell, Skin. 586; George v. Pierce,
cited by Buller, J. in 3 T. R. 37; Rex ». Fox, 1 Str. 652; Long v. Baillie,
4 Serg. & R. 222; Burgess v Lane, 3 Greenl. 165 ; Jackson v, Rumsey,
3 Johns. Cas. 284, 237; Post, § 418,

# 3 Campb. 381, per Ld. Ellenborough. The case of ‘Bent v. Baker; 3 T.
R. 27, seems to have been determined on a similar principle, as applied to
the opposite state of facts; the subsequent interest acquired by the broker,
being regarded as affected with bad faith on the part of the assured, whae
objected to his admission, The distinetion taken by Lord Elleaborough was
before the Supreme Court of the United States in Winship o, The Bank of
the U. Siates, 5 Peters, 529, 541, 512, 545, 546, 552, but no decision was
had upon the question, the Court being equally divided. But the same
doctrine was afterwards discussed and recognised, as “ founded on the
plainest reasons,” in Eastman v. Winship, 14 Pick. 44; 10 Wend. 162,
164, ace.

VOL. I 19
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being merely a payment by anticipation, of his own debt, in
good faith, npon a reasonable condition of repayment. And
as the interest which one party acquires in the testimony of
another, is liable to the contingency. of being defeated by a
subsequent interest of the witness in the subject-matter, created
boni fide, in the usual and lawful course of business; the
same principle would seem to apply to an interest arising by
operation of law, npon the happening of an uncertain event,
such' as the death of ‘an ancestor, or the like. But though
the interest which a party thus acquires in the testimony of
another, is liable to be affected by the ordinary course of
human affairs, and of natural events, the witness being under
no obligation, on that aceount, either to change the course of
his business, or to a?ain from any ordinary and lawful act
or eniployment ; yetit is a right of which' neither the witness,
nor any other person, can, by voluntary act and design, de-
prive him. 'Wherever, therefore, the subsequent interest of
the witness has been created either wantonly, or in bad faith,
it does not exclude him; and doubtless the participation of
the adverse party in the ereation of 'such interest would, if not
explained by other eircumstances, be very strong prima facie
evidence of bad faith; as an act of the witness, uncalled for,
and out of the ordinary course of business, would be regarded
as wanton.?

$ 168. If, in cases of disqualifying interest, the witness has

1 Forrester ». Pigou, 3 Campb. 380; 1 M. & S/9,S.C.; Phelps v. Riley,
6 Conn 266.  In Burgess v. Lane, 3 Greenl. 165, the witness had volun-
tarily entered into an agreement with the defendant, against whom he had
an action pending in another Court, that that action should abide the event
of the other, in which he was now called as a witness for the plaintiff; and
the Court held, that it did not lie with the defendant; who was party to that
agreement, to olject to his admissibility.. Bat it is observable, that that
agreement was not made in- discharge of any real or supposed obligation, as
in Forrester v. Pigou; but was on a new subject, was uncalled for, and
purely voluntary ; and therefore subjected the adverse party to the imputation
of bad faith in making it.

2 Bee post, § 418, where this subject is again considered.
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previously given a deposition in the cause, the deposition may
be read in Chaneery, as if he were since deceased, or insane,
or otherwise incapacitated. It may also be read in the trial,
at law, of an issue ont of Chancery. In other trials at law,
no express authority has been found for reading the deposition ;
and it has been said, that the course of practice is otherwise ;
but no reason is given, and the analogies of the law are alto-
gether in favor of admitting the evidence.! And as it is hardly
possible to conceive a reason for the admission of prior testi-
mony given in one form, which does not apply to the same
testimony given in any other form, it would seem clearly to
result, that, where the witness is subsequently rendered incom-
petent by interest, lawfully acquired, in good faith, evidence
may be given of what he formerly tesliﬂed orally, in the same
manner as if he were dead; and the same principle will lead
us farther to'conclude that, in all cases where the party has,
without his ewn fault or concurrence, irrecoverably lost the
power of producing th® witness again, whether from physical
or legal causes; he may offer the secondary evidence of what
he testified in the former trial. If the lips of the witness are
sealed, it can make no difference in principle, whether it be
by the finger of death, or the finger of the law. The interest
of the witness, however, is no excuse for not producing’ him
in Conrt; for perhaps the adverse party will waive any ob-
jection on that account. It is only when the objection is
taken and allowed, that a case is made for the introduction of
secondary evidence.

1 Thisis now the established practice in Chancery ;' Gresley on' Evid, 267 ;
—and in Chess v. Chess, 17 Serg. & R. 412, it was conceded by Tod, J.,
that the reason and principle of the rule applied with equal foree, in trials at
law ; though it was deemed in that case to have been settled otherwise, by
the conrse of decisions in' Pennsylvapia. . See also 1 Stark. Evid. 264, 265
1 Smith’s Chan. Pr. 344 ; Gosse v. Tracy, I P, W.287; 2 Vern. 699, 8. C. ;
Andrews v. Palmer, 1 Ves. & B. 21 ; Luttrell ». Reynell, 1 Mod. 284 ;
Jones . Jones v. Jones, 1 Cox, 184; Union Bank ». Knapp, 3 Pick. 108
109, per Putnam, J.; Wafer ». Hemken, 9 Rob. 203.




LAW OF EVIDENCE. [PART 1L

CHAPTER XI.

OF ADMISSIONS.

$ 169. Unoer the head of exceptions to the rule rejecting
hearsay evidence, it has been usual to treat of admissions and
confessions by the party; considering them as declarations
against his interest, and therefore probably true. But in
regard to many admissions, and especially those implied from
conduct and assumed character, it cannot be supposed that
the party, at the timgof the principal declaration or act done,
believed himself to be speaking or acting against his own
interest; but often the contrary. Such evidence seems, there-
fore, more properly admissible as a substitute for the ordinary
and legal proof; either in virtue of the direct consent and
waiver of the party, as in the case of explicit and solemn
admissions, or on grounds of public policy and convenience,
as i the case of those implied from assumed character,
aequiescence, or conduct. It is in this light that confessions
and 'admissions are regarded by the Roman law, as is stated
by Mascardus. Jllud igitur in primis, ut hinc potissimum

exordiar, non est ignorandum, quod etsi confessioni inter
probationum species locum in prasentia iribuerimus 5 cuncty
tamen fere Dd. unanimes sunt arbitrati, ipsam potius esse
ab onere probandi relevationem, quam proprie probationem.®
Many admissions, however, being made by third persons, are

1 See Ante, § 27.

2 Mascard. De Probat. Vol. 1, Quast. 7, n. 1, 10, 11; Menochius, De
Prasump. lib. 1, Quest. 61, n 6; Alciatus, De Presump. Pars. 2, n. 4.
The Roman: law distinguishes, with great clearness and precision, between
confessions estra judicium, and confessions in Judicio; treating the former
as of very little and often of no weight, unless corroborated, and the latter
as generally, if not always, conclusive, even to the overthrow of the pre-
sumptio juris et de jure; thus constituting an exception to the conclusiveness
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receivable on mixed grounds; partly as belonging to the res
gesle, partly as made against the interest of the person
making them, and partly because of some privity with him
against whom they are offered in evidence. The whole
subject, therefore, properly falls under consideration in this
connexion.

§ 170. In our law, the term admission is usually applied
to civil transactions, and to those matters of fact, in criminal
cases, which do not involve criminal intent: the term confes-
sion being generally restricted to aclknowledgments of guilt.
We shall therefore treat them separately, beginning with
admissions. The rules of evidence are in both cases the
same. Thus, in the trial of Lord Melville, charged, among
other things, with criminal misapplication of moneys received
from the Exchequer, the admission of his agent and author-
ized receiver was held sufficient proof of the fact of his
receiving the public meney; but not admissible to establish
the charge of any criminal misapplication of it. The law
was thus stated by Lord Chaneellor Erskine. * This first
step in the proof,” (namely, the receipt of the money,) * must
advance by evidence applicable alike to civil, as to criminal
cases; for a fact must be established by the same evidence,
whether it is to.be followed by a criminal or-civil conse-
quence; but it is a totally different question, in the considera-
tion of criminal, as distinguished from. civil justice, how the
noble person now on trial may be affected by the fact, when
so_established. The receipt. by the paymaster would in itself
involve him eivilly, but conld by no possibility conviet him of
acrime.”’ 1

of this class of presumptions. But to give a confession this effect, certain
things are essential, which Mascardus cites, out of Tanered 1 —
Major, sponté, sciens, contra se, ubi Jus fit;
Nec natura, favor, lis, Jusve repugnet, et hostis.
Mascard. ub. supr. n. 15. Vid. Dig. lib. 42, tit, 2, de confessis. Cod. lib. 7,
tit. 59; Van Leenwen’s Comm. Book v. ch. 21,
1 29 Howell's State Trials, col. 764,

19%
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$ 171. We shall first consider the person, whose admissions
may be received. And here the general doctrine is, that the
declarations of a party to the record, or of one identified in
inderest with him, are, as against such party, admissible in
evidence.! If they proceed from a stranger, and cannot be
brought home to the party; they are inadmissible, unless upon
some of the other grounds already considered.®? Thus, the
admissions of a payee of a negotiable promissory note, not
over due when negotiated, cannot be received in an action
by the indorsee against the maker, to impeach the considera-
tion, there being no identity of interest between him and the
plaintiff.?

§ 17%. This general rule, admitting the declarations of a
party to the record in evidence, applies to all cases where the
party ‘has any interest in the suit, whether others are joint
parties on the same side with him, or not, and howsoever
the interest may appear, and whatever may be its relative
amount.* But where the party snes alone, and has mo

1 Spargo v. Brown, 9 B. & C. 935, per Bayley, J. ; Post, § 180,203. In
the Court of Chaneery in England, evidence is not received of admissions or
declarations jof the parties, which are not put in issue by the pleadings, and
which' there was not, therefore, any opportunity of explaining or disproving.
Copland v. Toulmin, 7 Clark & Fin. 350, 373 ; Austin v. Chambers, 6 Clark
& Fin. 15 Atwood v. Small, Ib. 234. But in the United States this rule
has not been adopted ; and it is deemed sufficient if the proposition to he
established is stated in the bill, without stating the particular kind of evidence
by which it is to be proved. See Smith v:- Burnham, 2 Sumn: 612 ; Brandon
v. Cabiness; 10 Alab. R. 156 ; Story, Equity Plead. § 265 o, and note (1),
where this subjeet is fully discussed. And in Englund, the rule has recently
been qualified, so far as to admit a written admission by the defendant of his
liability to the plaintiff, in the matter of the pending snit. Malcolm v. Scott,
3 Hare, 63 ; McMahon v. Burchell; 1 Coop. Cas. temp. Cottenham, 475 ;
7 Law Rey. 200. See the cpses collected by M. Cooper in his nete
appended to that case.

2 Ante, § 128, 141, 147, 156.

3 Barough ». White, 4 B. & C. 325; Bristol v. Dan, 12 Wend. 142.

4 Bauerman v. Radenius, 7 T. R. 663; 2 Esp. 653, S. €. In this case

the consignees brought an action in the name of the consignor, against the
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interest in the matter, his name being used of necessity, by
one, to whom he has assigned all his interest in the subject of
the suit, though it is agreed that he cannot be permitted, by
his acts or admissions; to disparage the title of his innocent
assignee or vendee, yet the books are not so clearly agreed in
the mode of restraining him. That Chancery will always
protect the assignee, either by injunction or otherwise, is very
certain; and formerly this was the course uniformly pursued ;
the admissions of a party to the record, at Common Law,
being received against him in all cases. But in later times,
the interests of an assignee, suing in the name of his assignar,
have also, to a considerable extent, been protected in the
Courts of Common Law, against the effect of any acts or
admissions of the latter to his prejudice. A familiar example
of this sort is that of a receipt in full, given by the assignor,
being nominal plaintiff, to .the debtor; afler the assignment;
which the assignee is permitted to impeach and avoid, in an
suit at law, by showing the previous assignment.!

$ 173. But a distinction has been taken between such
admissions as these, which are given in evidence to the Jury,
under the general issue, and are, therefore, open to explana-
tion, and controlling proof; and those in more solemn JSorm,
such as releases, which are specially pleaded, and operate by
way of estoppel; in which latter cases it has been held, that,
if the release of the nominal plaintiff is pleaded in bar, the

shipmaster, for damage to the goods, ‘occasioned by his negligence: ‘and
without ‘supposing some interest to remain in the consignor, the action could
not be maintained. Tt was on this ground that Lawrence, J. placed the
decision. See also Norden . Williamson, 1 Taunt. 378; Mandeville ».
Welch, 5 Wheat. 283, 286 ; Dan et al. v. Brown, 4 Cowen, 483, 492.

I Henderson et al. », Wild, 2 Campb. 561. Lord Ellenborough, in a
previous ease of the same kind, thought himself not at liberty, sitting at nisi
privs, to overrule the defence. Alner o, George,; 1 Campb. 392 ; Frear v.
Evertson, 20 Johns. 142, See also Payne v. Rogers, Doug. 407 ; Winch ».
Keeley, 1 T. R. 619 ; Cockshott v. Bennett, 2 T. R. 763 ; Lane . Chand-
ler, 3 Smith, R. 77, 83 ; Skaife v. Jackson, 3 B. & C. 421; Appleton .
Boyd, T Mass. 131 ; Tiernan . Jackson, 5 Peters, 580.
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Courts of law, sitting in bank, will administer equitable relief
by setting aside the plea, on motion; but that, if issue is
taken on the matter pleaded, such act or admission of the
nominal plaintiffi must be allowed its effect at law, to the
same-extent as if hewere the real plaintiff in the suit.! The
American Courts however, do not recognise this distinetion ;
but where a release from the nominal plaintiff is pleaded in
bar; a prior assignment of the cause of action, with notice
thereof to the defendant, and an averment that the suit is
prosecuted by the assignee for his own benefit, is held a good
replication.? Nor is the nominal plaintiff permitted, by the
entry of a zelrazif, or in any other manner, injuriously to
affect the rights of his assignee, in a suit at law.3

! Alner ». George, 1 Campb. 392, per Ld. Ellenborough ; Gibson v. Win-
ter, 5 B. & A. 96; Craib v. D*Aeth, 7 T. R. 670, note (b) ; Legh »: Legh,
1B. & P. 447 ; Anon. 1 Salk. 260 ; Payne ». Rogers, Doug. 407; Skaife
v. Jackson, 3 B. & C. 421.

2 Mandeville v. Welch, 5 Wheat. 277, 2835 Andrews v. Beecker, 1
Johns. Cas. 411; Raymend ». Squire, 11 Johns. 47; Littlefield ». Story,
3 Johns. 425; Dawson v. Coles, 16 Johns. 51; Kimball v. Huntington,
10 Wend. 675 ; Owings v. Low, 5 Gill & Johns. 134.

FWelch ». Mandeville, 1 Wheat. 233, * By the Common Taw, choses in
aclion were nof assignable, except to the crown. The civil law considers
them as, strietly speaking, not-assignable ; but, by the invention of a fiction,
the Roman juriseonsults contrived to attain this object. The creditor, who
wished to transfer his right of action to another person, constituted him his
attorney, or procurator in rem suam, as it was called ; and it was stipulated,
that the aetion should be brought in the name of the assignor, but for the
benefit and at the expense of the assignee, Pothier de Vente, No. 550.
After notice to the debtor, this assignment operated a complete cession of the
debt, and” invalidated a payment to any other person than the assignee, or a
release from any other person than him. TIb. 110, 554 : Code Napoleon, liv.
3, tit. 6; De la Vente, c¢. 8, s. 1690. The Court of Chancery, imitating, in
its usual spirit, the civil law in this particular, disregarded the rigid strictness
of the Common Law, and protected the rights of the assignes of ‘choses in
action. | This liberality was at last adoptod by the Courts of Commen Law,
who now consider an assignment of a chose in action as substantially valid,
only preserving, in certain cases, the form of an action commenced in the
name of the assignor, the beneficial interest and control of the suit being,
however, considered as completely vested in the assignee ds procurator in
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$ 174. Though the admissions of a party to the record
are generally receivable in evidence against him, yet where
there are several parties on the same side, the admissions of
one are not permitted to affect the others, who may happen
to be joined with him, unless there is some joint interest, or
privity in design between them;! although the admissions
may, in proper cases, be received against the person who
made them. Thus, in an action against joint makers of a
note, if one suffers judgment by default, his signature must
still be proved, against the other.? And even where there is
a joint interest, a release executed by one of several plaintiffs
will, in a clear case of fraud, be set aside in a Court of law.3

rem suam. See Master v. Miller, 4 T. R. 340; Andrews v. Beecker,
1 Johns. Cas. 411 ; Bates ». New York Insurance Company, 3 Johns. Cas.
242; Wardell ». Eden, 1 Johns. 532, in notis ; Carver v. Tracy, 3 Johns.
426 ; Raymond v. Squire, 11 Johns. 47; Van Vechten v. Greves, 4 Johns.
406; Weston v. Barker, 12 Johns. 276. See the Reporter’s note to
1 Wheat. 237. The American cases on the subject of the text are collected
in Cowen & Hill's note 172, to 1 Phil. Evid. 90. But where the nominal
plaintiff was constituted, by the party in interest, his agent for negotiating
the contract, and it is expressly made with him alone, he is treated, in an
action upon such eontract, in all respeets as a party to the cause; and any
defence against him is a defence, in that action, against the cestui que trust,
suing in his name. Therefore, where a broker; in whose name a policy of
insurance under seal was effected, brought an action of covenant thereon, to
which payment was pleaded ; it was held that payment of the amount of loss
to the broker, by allowing him ecredit in account for that sum, against &
balance for premiums due from him to the defendants, was a good payment,
as between the plaintiff on the record and the defendants, and, therefore, an
answer to.the action. Gibson ». Winter et.al. 5 B. & Ad. 96. This case,
hqwever, may, with equal and perhaps greater propriety, be referred to the
law of agency. See Richardson v. Anderson, 1 Campb, 43, note; Story on
Agency, § 413, 429434,

1 See Ante;§ 111, 112; Dan et ali v Brown, 4 Cowen, 483, 492 ; Rex v.
Hardwick, 11 East, 578, 589, per Le Blane, J.; Whitcomb v. Whiting,
2 Doug. 652.

2 Gray v. Palmer, 1 Esp. 135. See also Sheriff v. Wilks, 1 East, 48.

# Jones et al. v. Herbert, 7 Taunt. 421 ; Loring et al. v. Brackett, 3 Pick.
403 ; Skaife et al. v. Jackson, 3 B. & C. 421; Henderson et al. v. ' Wild,
2 Campb, 561.
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But in the absence of fraud, if the parties have a joint
interest .in the matter in suit, whether as plaintiffs or defend-
ants, an admission made by one is, in general, evidence
against all.! They stand to each other, in this respect, in a
relation similar to that ef existing copartners. Thus, also,

1 Such' was the doctrine laid down by Ld. Mansfield in Whitecomnb ».
Whiting, 2 Doug. 652, Tts propriety, and the extent of its application,
have been much diseussed, and sometimes questioned ; but it seems now to
be clearly established. See Perham ». Laynal, 2, Bing. 306; Buzleigh v.
Stott; 8 B. & C. 36; Wyatt v. Hodson, S Bing. 309 ; Brandram ». Whar-
ton, 1 B. & A. 467; Holme v. Green, 1 Stark. R. 488. See also, accord-
ingly, White ». Hale, 3 Pick. 291 ; Martin v.-Root, 17 Mass. 222; Hunt
9. Brigham, 2 Pick. 581 ; Frye v. Barker, 4 Pick. 382 ; Beitz v, Fuller,
1 MeCord, 541 ; Johnson w. Beardslee, 1 Johns. 3; Bound v. Lathrop,
4 Conn. 336 ; Coit v. Tracy, 8 Conn. 268, 276, 277; Getchell ». Heald,
7 Greenl. 26 ; Owings v. Low, 5 Gill & Johns. 144 ; Patterson ». Choate,
7 Wend. 441 ; Melntire ». Oliver, 2 Hawks, 209 ; Cady #. Shepherd,
11 Pick. 400 ; Van Reimsdyk v, Kane, 1 Gall. 635, 636. But see Bell ». Mor-
rison, 1 Peters, 351. But the admission must be distinctly made by a party
still lisble upon the note ; otherwise, it willmot be binding against the others.
Therefore, a payment, appropriated, by the election of the craditor only; to
the debt in question, is not a sufficient admission of that debt, for this purpose.
Holme v. Green, ub: sup. Neither iS a payment, received under a dividend
of the effects of a bankrupt promissor. Brandram v. Wharton, ub. sup. In
this'last case, the opposing decision in Jackson ». Fairbank, 2 H. Bl. 340,
was considered and 'strongly disapproved ; but it was afterwards cited by
Holroyd, J. as a valid decision,, in Burleigh v. Stott, 8 B. & C. 36. The
admission where one of the promissors is-dead, to take the case out of the
statute of limitations against him, must have been made in his lifetime ;
Burleigh ». Stott, supra ; Slater p. Lawson, 1 B. & Ad. 396: and by a
paxty originally ligble ; Atking v. Tredgold, 2 B. & C. 23. This effect of
the admission. of indebtment by one of several joint promissors, as to cases
barred by the statute of limitations, when it is merely a verbal admissign,
without part payment, is now restricted; in England, to the party making the
admission ; by stat. 9 Geo. 4, ¢. 14, (Lord Tenterden’s act.) Soin Massa-
chusetts, by Rev. Stat. ch..120,-§ 14 and in Vermont, Rev. Stat. ch, 58,
§ 23, 27, « The application of this doetrine to partners, after the dissolution of
the partnership, has already been considered. Ante, 112, note. Whether
a written acknowledgment made by one of several partuers; stands upon

different ground from that of a similar admission by one of several joint con-
tractdrs, is an open question. Clark ». Alexander, 8 Jur. 496, 498. See
Post, Vol. 2, § 441, 444,
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the act of making a partial payment within six years, by one
of several joint makers of a promissory note, takes it out of
the statute of limitations.! And where several were both
legatees and executors in a will, and also appellees, in a
question upon the probate of the will, the admission of one
of them, as to facts which took place at the time of making
the will, showing that the testatrix was imposed upon, was
held receivable in evidence against the validity of the will:2
And where two were bound in a single bill, the admission of
one was held good against both defendants.?

$ 175. In settlement cases, it has long been held that
declarations by rafed parishioners are evidence against the
parish; for they are parties to the cause, though the nominal
parties to the appeal be the churchwardens and overseers of
the poor of the parish.t The same prineiple is now applied
in England to all other prosecutions against towns and par-
ishes, in respeet to the declarations of rafeable inhabitants,
they being substantially parties to the record.® Nor is it
necessary first to call the inhabitant, and show that he refuses
to be examined, in order to admit his declarations® And
the same principle would seem to apply to the inhabitants
of towns, counties, or other territorial political divisions of
this_country, who sue and are prosecuted as inhabitants, eo
nomine, and are termed guasi corporations. Being parties,

1 Burleigh v. Stott, 8 B. & C. 36; Munderson v. Reeve, 2 Stark. Ev.
484; Wyatt v. Hodson, 8 Bing. 309 ; Chippendale v, Thutston. 4 C. & P.
98; 1ML & M. 41, 8. C. ; Pease v. Hirst, 10 B. & C. 192, Bt it must
be distinetly shown to be a payment on account of the particular debt. Holme
v. Green, 1 Stark. R. 488.

2 Atkins v. Sanger etal. 1 Pick. 192, See also Jackson v. Vail, 7 Wend.
1253 Osgaod v. the Manhattan Co. 3 Cowen, 612,

3 Lowe v. Boteler et al. 4 Har. & McHen, 346 ; Vicary’s: case, 1 Gilbert's
Evid. by Lofit, p. 59, note.

4 Rex ». Inhabitants of Hardwick, 11 East, 579. See Ante, § 128, 129.

5 Regina v. Adderbury, 5 Ad. & El 187, N. S.

6 Rex v. Inhabitants of Whitley Lower, 1 M. & S. 637: Rex v. Ifhubic
tants of Woburn, 10 East, 395,
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personally liable, their declarations are admissible, thongl} lllle
value of the evidence may, from circumstances, be exceedingly
light.!

§ 176. 1t is-a joint interest, and not a mere community of
interest, that renders such admissions receivable. Therefore
the admissions of one executor are not received, to take a case
out of the statute of limitations, as against his co-executor.?
Nor is an acknowledgment of indebtment by one executor,
admissible against his co-executor; to establish the original
demand3 The admission of the receipt of money, by one of
several trustees; is not received to charge the other trust‘ees.4
Nor is there such joint interest between a surviving promissor
and the executor of his co-promissor, as to make the vaf:t or
admission of the ene sufficient to bind the other.” Neither

1 11 East, 586, per Ld. Ellenborough ; 2 Stark. Evid. 580. The stah:u:-s
rendering guasi corporators competent witnesses, (see 51 Geo. 3, c.. 170 ;
3 &4 Vict. c. 25,) are not understood as interféring with the rule of endfn‘cc
respecting- admissions. Phil. &/ Am.con Iilvid. 39{1._:\.11(] n. (2); 1 Phil.
Evid: 375, n. (2). In some of the United States, similar statutes have been
enacted. 4LL. Vemmont, (Rev. Code, 1824,) vol. 1, ch. 7, n. 26; Massa-
chusetts, Rev, ‘Stat. ch. 94, § 54 ; Delaware, (Rev. Code, 1829,) p. 444 ;
New Jersey, Elmer’s Dig. p. 604 ; Louisiana, 3 Martin’s Dig. 482. TIn other
States, lhz; 'inmrust of Tnhabitants, merely as such, has been deemed too
romol(; and contingent, as well as too minute, to disqualify them, and l!l(’_v
have been held competent at Common Law. Eustis v, Parker; 1 New
Hamp. 273 ; Cornwell v. Isham, 1 Day, 35; Fuller ». Hampton, 5 C-oim.
416 ; Falls v. Belknap, 1 Johns. 486 ; Bloodgood .v. Jamaica, 12 Johus. Qo\‘t);
Watertown ». Cowen, 4 Paige, 510 ; Ex parte Kip, 1. Paige, 613 ; Corwein
v, Hames, 11'Johns. 76 ; Orange v. Springfield, 1 Southard, 186 ; State .
Duvidstm,.l Bayley, 35 ; Joneshorough v. McKee, 2 Yerger, 167 ; Gass v.
Gass, 3 Humphr. 278, 285. See post, § 331.

2 Tullock v. Dunn, R. & M. 416, Qu. and see Hammon v. Huntley,
4 Cowen, 493,

3 Hammon v. Huntley, 4 Cowen, 493 ; James v. Hackley, 16 Johns. 277 ;
Forsyth v. Ganson, 5 Wend. 558,

4 Davies v. Ridge etal. 3 Esp. 101.

5 Atkins ». Tredgold et al. 2 B. & C. 23; Slater v. Lawson, 1 B. & Ad.
396 ; Slaymaker ». Gundacker’s Ex'r, 10 Serg. & Raw. 75; Hathaway v.
Haskell, 9 Pick, 42.
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will the admission of one, who was joint promissor with a
feme sole, be received to charge her husband, after the mas-
riage, in an action against them all, upon a plea of the statute
of limitations.! For the same reason, namely, the absence
of a joint interest, the admissions of one tenant in common
are not receivable against his co-tenant, though both are parties
on the same side in the suit.2 Nor are the admissions of one
of several devisees or legatees, admissible to impeach the valid-
ity of the will, where they may affect others not in privity
with him.® Neither are the admissions of one defendant evi-

dence against the other, in an action on the case for the mere
negligence of both.4

$ 177. It is obvious, that an apparent joint interest is not
sufficient to render the admissions of one party receivable
against his companions, where the reality of that interest is
the point in controversy. A foundation must first be laid, by
showing, prima facie, that a joint interest exists. Therefore,
in an action against several joint makers of a promissory
note, the execution of which was the point in issue, the
admission of his signature only by one defendant, was held
not sufficient to entitle the plaintiff to recover against him
and the others, though theirs had been proved ; the point to
be proved against all being a joint promise by alld And
where it is sought to charge several as partners, an admission
of the fact of partnership by one is not receivable in evidence
against any of the others, to prove the partnership. It is only

! Pittam ». Foster et al.’1 B. & C. 248.

2 Dan et al, v, Brown et al. 4 Cowen, 483, 492,
cent, 15 Conn. R. 1.

3 Hauberger v. Root, 6 Watts & Serg. 431,

4 Daniels v, Potter, 1 M. & M. 501 yAnte,§ 111.( Neither is there suoh
privity among the members of a board of public officers,
admissions of one binding on all, Tockwood v.

And see Smith v, Vin-

as to make the
Smith et al, 5 Day, 300,
Nor among several indorsers of a promissory note. Slaymaker v». Gun-
dacker’s Ex'r. 10 Serg. & Raw. 75. Nor between executors and heirs or
devisees. Osgood v. Manhattan Co. 3 Cowen, 611.

5 Gray v. Palmer et al. 1 Esp. 135,

YOL. I 20
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after the partnership is shown to exist, by proof satisfactory
to the Judge, that the admissions of oue of the parties is re-
ceived, in order to affect the others.! If they sue upon a
promise to them as partners, the admission of one is evidence
against all, even: though it goes to a denial of the joint right
of action, the partnership being conclusively admitted by the
form of action.®

§ 178. In general, the answer of one defendant in Chancery
cannot be read in evidence against his co-defendant; the
reason being; that, as there'is no issue between them, there
can have been no opportunity for cross-examination.® But
this rule does not apply to cases where the other defendant
claims through him, whose answer is offered in evidence;
nor to ¢ases where they have a joint interest, either as part-
ners, or otherwise, in the transaction.* * Wherever the confes-
sion of any party would be good eyidence against another, in
such case, his answer, a forfiori, may be read against the
latter.”

§ 179. The admissions, which ‘are thus receivable in evi-
dence, must, aswe have seen, be those of a person having at

1 Niecholls ». Dowding et al. 1 Stark. R. 81 ; Grant v. Jackson et al.
Peake's Cas. 204 ; Burgess », Lane et al. 3 Greenl. 165; Grafton Bank
v, Moore, 13 N_Hamp. 99. See Ante, § 112; Post, Vol. 2, § 484 ; Latham
v. Kenniston, 13 N. Hamp. 203 ; Whitney #. Ferris, 10 Johns. 66 ; Wood
. Braddick, 1 Taunt. 104 ; Sangster v. Mazarredo et al. 1 Stark. R. 161 ;
Van Reimsdyk w. Kane, 1 Gall. 635 ; Harris v. Wilson, 7 Wend. 57;
Bucknam v. Bamum, 15 Conn. R. 68.

2 Lueas et al. . De La Cour, 1 M. & S. 249,

3 Jones v, Turberville, 2 Ves. 11; Morse ». Royall, 12 Ves. 355, 360;
Leeds v. The Marine Ins. Co. of Alexandria, 2 Wheat. 380; Gresley on
g, Ev. 24; Field v, Helland, 6 Cranch, 8 ; Clark’s Exrs. v, Van Reimsdyk,
9 Cranch; 153; Van Reimsdyk v. Kane, 1 Gall. 630; Parker v. Mortell,
12 Jur: 253.

4 Flield v. Holland, 6 Cranch, 8, 24; Clark’s, Exrs. v. Van Reimsdyk, 9
Cranch, 153, 156 ; Orborne ». United States Bank, 9 Wheat. 332 ; Christie
v. Bishop, 1 Barb. Ch. R, 105, 116.

5 Van Reimsdyk v. Kane, 1 Gall. 630, 635,
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the time some interest in the matter, afterwards in contro-
versy in the suit to which he is a party. The admissions,
therefore, of a guardian, or of an executor or administrator,
made before he was completely clothed with that trust, or of
a prochein ami, made before the commencement of the suit,
cannot be received, either against the ward or infant in the
one case, or against himself, as the representative of heirs,
devisees, and creditors, in the other;! though it may bind the
person himself, when he is afterwards a party suo jure, in
another action. A solemn admission, however, made in
good faith, in a pending suit, for the purpose of that trial
only, is governed by other considerations. Thus, the plea of
nolo contendere, in a criminal case, is an admission for that
trial only. One object of it is, to prevent the proceedings
being used in any other place; and therefore it is held inad-
missible in" a eivil action against the same party.2 So, the
answer of the guardian of an infant defendant in Chanecery
can never be read against the infant in another suit; for its
office was only to bring the infant into Court, and make him
a party.® But it may be used against the guardian, when he
afterwards is a party in his private capacity, for it is his own
admission upon oath.* Neither can the admission of a mar-
ried woman, answering jointly with her husband, be after-

1 ' Webb . Smithy; R. & M. 106 ; Fraser v. Marsh, 2 Stark. R. 41 ; Cow-
ling v. Ely, Ib. 366 ; Plant v. McEwen, 4 Conn. 544, So the admissions
of one, before he became assignee of a bankrupt, are not receivable against
him, where suing as assignee. Fenwick ». Thornton, 1 M. & M. 51. But
see Smith v. Morgan, 2 M. & Rob. 257. Nor is the statemént of one pari-
ner admissible against. the others, in regard to matters' which were transacted
before he became a partner in the house, and in which he had no interest
prior to that time. Catt v. Howard, 3 Stark. R. 3.

2 Guild v. Lee, 3 Law Reporter, p. 433. Seo, an admission in one plea
cannot-be called in aid of the issue in another. Stracy v. Blake, 3 C. M. &
R. 1683 Jones v, Flint, 2 P. & D, 594 ; Gould on Pleading, 432, 433 ;
Mr. Rand’s note to Jackson v. Stetson, 15 Mass, 58.

J BEggleston v. Speke, alias Petit, 3 Mod. 258, 259; Hawkins v. Lus
combe, 2 Swanst, 392, cases cited in note (a) ; Story on Equity Pl. 668 ;
Gresley on Eq. Evid. 24, 323 ; Mills ». Dennis, 3 Johns. Ch. 367.

4+ Beasley v. Magrath, 2 Sch. & Lefr. 34 ; Gresley on Eq. Evid. 323.
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wards read against her, it being considered as the answer of
the husband alone.!

§ 180. We are next to consider the admissions of persons
who are not parties to the record, but yet are interested in the
subject-matter of the suit. The law, in regard to this source
of evidence, looks chiefly to-the real parties in interest, and
gives to their admissions the same weight, as though they
were parties to the record. Thus, the admissions of the cestui
que trust of a bond ;? those of the persons interested in a
policy effected in another’s name for their benefit; 3 those of
the ship-owners, in an action by the master for freight;*
those of the indemnifying creditor, in an action against the
sheriff; 5 those of the deputy sheriff, in an action against the
high sheriff for the misconduct of the deputy ;¢ are all re-

1 Hodgson v. Merest, 9 Price, 563 ; Elston v. Wood, 2 My. & K. 678.

2 Hanson v. Parker, 1 Wils. 257, See also Harrison ». Vallance, 1 Bing.
45. But the declarations of the cesfui gue trust are admissible, only so far as
his interest and that of the frustee are identical. Doe v. Wainwright 3
Nev. & P. 598. And the nature of his interest must be shown, even though
it be admitted that he'is a cestui gue trust. May v. Taylor, 6 M. & Gr. 261.

3 Bell v. Ansley, 16 East, 141, 143.

4 Smith v. Lyon, 3 Campb. 465,

5 Dowdoen' v. Fowle, 4 Campb. 38 ; Dyke ». Alridge, cited 7 T. R. 665;
I1 East, 584; Young v. Smith, 6 Esp. 121 ; Harwood ». Keys, 1 M. &
Rob. 204 ; Procter v. Lainson, 7 C. & P. 629.

6 The admissions of an under-sheriff are not receivable in evidence against
the sheriff, unless they tend to charge himself, he being the real partyin the
cause. Heismot regarded as the general officer of the sheriff, to all intents ;
Snowball v. Geodricke, 4 B. & Ad. 541 though the admissibility of his
declarations has sometimes been placed on that ground. Drake ». Sykes, 7
T. R.113. At other times they have been received on the ground, that,
being liable over to the sheriff, he is the real party to the suit. Yabsley ¢.
Doble, 1 Ld. Raym. 190. ~And where the shieriff hastaken a general bond of
indemuity from the under officer, and has given him notice of the pendency of
the Suit, and required him to defend it, the latter is in fact the real party in
interest, whenever the sheriff is sued for his default: and his admissions are
clearly receivable, on principle, when made against himself It has elsewhere
been said, that the declarations of an under-sheriff are evidence to charge the
sheriff, only where his acts might be given in evidence to charge him; and
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ceivable against the party making them. And in general, the
admissions of any party, represented by another, are receivable
in evidence against his representative.! But here, also, it is
to be observed, that the declarations or admissions must have
been made, while the party making them had some interest
in the matter; and they are receivable in evidence only so
far as his own interests are concerned. 'Thus, the declaration
of a bankrupt, made before his bankruptey, is good evidence
to charge his estate with a debt; but not so, if it was made
afterwards.2 While the declarant is the only party in interest,
no harm can possibly result from giving full effect to his ad-

‘missions. He may be supposed best to know the extent of his

own rights, and to be least of all disposed to concede away
any that actually belonged to him. But admissions, made
after other persons have acquired separate rights in the same
subject-matter; cannot be received to disparage their title,
however it may affect that of the declarant himself. This
most just and equitable doctrine will be found to apply not
only to admissions made by bankrupts and insolvents, bat to
the cases of vendor and vendee, payee and indorsee, grantor

then, rather as acts, than as declarations, the declarations being cousidered as
part of the res gestee. Wheeler v. Hambright, 9 Serg. & R. 396, 307. Sees
Scott v, Marshall; 2 Cr. & Jer. 238 ; Jacobs ». Humphtey, 2 Cr: & Mees:
413 ; 2 Tyrwh. 272, 8. C. But wherever a person is bound by the record,
he is, for all purpeses of evidence, the party in interest, and as such, his
admissions are receivable against him, both of the facts it recites, and of the
amount of damages, in all cases where, being liable over to the nominal
defendant, he has been notified of the suit, and required to defend it.  Clark’s
Exrs. v. Carrington, 7 Cranch, 322 ; Hamilton ». Cutisy 4 Mass, 349 ; Tyler
¢. Ulmer, 12 Mass. 166 ; Duffield v. Scott, 3 T. R. 374 ; Kip v. Brigham,
6 Johns. 158 ; 7 Johns. 168 ; Bender v. Fromberger, 4 Dall. 436. See also
Carlisle v. Garland, 7 Bing. 208 ; North ». Miles, 1 Campb. 389 ; Bowsher
v. Calley, 1 Campb. 391, note; Underhill », Wilson, 6 Bing. 697 ; Bond
v Ward, 1 Nott & McCord, 201 ; Carmack v. The Commonwealth, 5 Binn.
184 ; Sloman v. Herne; 2 Esp. 6955 Williams' v. Bridges, 2 Stark. R. 42 ;
Savage v. Balch, 8 Greenl. 27.

1 Stark. Evid. 26 ; North v. Miles, 1 Campb. 390,

2 Bateman v. Bailey, 5 T. R. 513 ; Smith v. Simmes, 1 Esp. 330 ; Deady
v. Harrison, 1 Stark. R. 60.

20%
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and grantee, and generally, to be the pervading doctrine, in
‘all cases of rights acquired in good faith, previous to the time
of making the admissions in question.!

§181. In some eases, the admissions of third persons,
strangers to the suil, are receivable. 'This arises, when the
issue is substantially upon the mutual rights of such persons
at a particular time; in which case the practice is to let in
such evidence in general, as would be legally admissible in
an action between the parties themselves. Thus, in an action
against the sheriff for an escape, the debtor’s acknowledgment
of the debt, being sufficient to charge him, in the original
action, is sufficient, as against the sheriff, to support the aver-
ment in the declaration, that the party escaping was so
indebted:® | So, an admission of joint-liability by a third per-
son has been held sufficient evidence, on the part of the
defendant, to support a plea in abatement for the nonjoinder of
such person as defendant in the suit; it being admissible in
an action against him- for the same cause® And the admis-
sions of a bankrupt, made before the act of bankruptey, are
receivable in proof of the petitioning creditor’s debt. His
declarations made after the act of bankruptey, though admis-
wsible against himself, form an exception to this rule, beeause of
the. intervening rights of creditors, and the danger of fraud.?

1 Bartlett v. Delprat, 4 Mass. 702, 708 ; Clark v. Waite, 12 Mass. 439 ;
Bridge ». Eggleston, 14 Mass. 245, 250, 251 ; Phenix v. Ingraham, 5 Johns.
412; Packer v. Gonsalus, 1 Serg. & R. 526 ; Patton ». Goldsborough, 9
Serg. & R.A47; Babb v. Clemson, 12 Serg: & R. 328.

2 Sloman v. Herne, 2 Esp. 695; Williams v, Bridges; 2 Stark. R. 42;
Kempland v. Macauley, Peake’s Cas. 65.

3 Clay v. Langslow, 1 M. & M. 45. Sed quere, and see post, § 395.

4 Hoare v. Coryton, 4 Taunt. 560; 2 Roese, 158 ; Robson v. Kemp, 4
Esp. 234 3 Watts v. Thorpe, 1 Campb. 376 ; Smalleombe v: Bruges, MeClel.
R.45; 13 Price, 136, S. C. ; Taylor v. Kinloch, I Stark. R. 175 ; 2 Stark.
R. 504 ; Jarrett v. Leonard, 2 M. & S.265. The dictum of Lord Kenyon,
in Dowton v. Cross, 1 Esp. 168, that the admissions of the bankrupt made
after the act of bankruptey, but before the commission issued, are receiv-
able, is contradicted in 13 Price, 153, 154, and overruled by that and the
other cases above cited. See also Bernasconi v. Farebrother, 3 B. &. Ad.

372.

CHAP. XL] OF ADMISSIONS. 235

§ 182. The admissions of a third person are also receiva-
ble in evidence, against the party, who has expressly referred
another to him for information in regard to an uncertain or
disputed matter. In such cases the party is bound by the
declarations of the person referred to, in the same manner,
and to the same extent, as if they were made by himself.
Thus, upon a plea of plene administravit, where the execu-
tors wrote to the plaintiff, that if she wished for further infor-
mation in regard to the assets, she should apply to a certain
merchant in the city, they were held bound by the replies of
the merchant to her inquiries upon that subject.! So, in as-
sumpsit for goods sold, where the fagt of the delivery of them
by the carman was disputed, and the defendant said, “If he
will say, that he did deliver the goods, I will pay for them;?”
he was held bound by the affirmative reply of the carman.?

$ 183. This principle extends to the case of an interpreter,
whose statementsiof what the party says are treated as iden-
tical with those of the party himself; and therefore may be
proved by any person who heard them, without calling the
interpreter.?

§184. Whether the answer of a person, thus referred to, is,
conclusive against the party, does not seem to have been

I Williams ». Innes, 1 Campb. 364. R

2 Daniel v. Pitt, 1 Campb, 366, note ; 6 Esp. 74, S. C. ; Brack ». Kent,
Ib.; Burt v. Palmer, 5 Esp. 145; Hood v. Reeve, 3 C. & P, 532.

3 Fabrigas v. Mostyn, 11 St. Tr. 171. The cases of the reférence of a
disputed liability, to the opinion of legal counsel; and of a disputed fact
regarding a mine, to a miner’s jury, have been treated as falling under this
head ; the deeisions being held binding, as the answers of pcrs-nns referred
to.  How far the circamstance, that if treated as awards, being in writing,
they would have been void for want of a stamp, may have led the learned
Judges to consider them in auother light; daes not appear. Sybray v. White,
1 M. & W.435. But in this country, where no stamp is required, they
would more naturally be regarded as aswards upon parol submissions, and
therefore conelusive, unless impeached for causes recognised in the law of
awards.
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settled. Where the plaintiff had offered to rest his claim upon
the defendaut’s affidavit, which was accordingly taken, Lord
Kenyon held, that he was conclusively bound, even thongh
the affidavit had been false; and he added, that, to make
such a proposition- and afterwards to recede from it, was mala
Jides ; but that, besides that, it might be turned to very im-
proper purposes, such as to entrap the witness, or to find out
how far the party’s evidence would go in support of his case.!
But in a later case, where the question was upon the identity
of a horse, in the defendant’s possession, with one lost by the
plaintiff,-and the plaintif had said, that if the defendant
would take his oath that the horse was his, he should keep
him, and ‘he made oath accordingly ; Lord Tenterden ob-
served, .that, considering the loose manner in which the evi-
dence had been given, he would not receive it as conclusive ;

but that it was a cirenmstance on which_he should not fail to
remark to the Jury.® | And certainly the opinion of Lord Ten-
terden, indicated by what fell from him in this case, more
perfectly harmonizes with other parts of the law, espeecially
as it is.opposed to any farther extension of the doctrine of
estoppels, which sometimes precludes the investigation of
truth,  The purpeses of justice and policy are %u[ﬁmemlv
auswered, by throwing the burden of proof on the opposing
party, as in the case of an award, and holding him bound,

unless he impeaches the test rofgncd to by clear proof of fraud
or mistake.?

§ 185. The admissions of the wife will bind the husband,
only where she has authority to make them.t This & authority

1 Stevens v. Thacker, Peake’s Cas. 187; Lloyd ». Willan, 1 Esp. 178;
Delesline ». Greenland, 1 Bay, 458, ace , where the oath of a third person
was referred to.  See Reg. v. More au, .;() Leg. Obs. 69, as to the admissi-
bility of an award as an admission of the party.  Post, § 537, n. (1).

2 Garnett . Boll, 3:Stark. R. 160.

3 Whitehead v. Tattersall, 1 Ad. & FEi. 401.

4 Emsrson v. Blonden, 1 Esp. 142 : Anderson . Sanderson, 2 Stark. R.

204 ; Carey v. Adkins, 4 Campb. 92. In Walton v. Green; 1 C. & P, 621
which was an action for necessaries furnished to the wife, the defence being
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does not result, by mere operation of law, from the relation
of husband and wife; butis a question of fact, to be found
by the Jury, as in other cases of agency; for though this rela-
tion is peculiar in its circumstances, from its close intimacy
and its very nature, yet it is not peeculiar in its principles.
As the wife is seldom expressly constituted the agent of the
husband, the cases on this subject are almost universally those
of implied authority, turning upon the degree in which the
husband permitted the wife to participate, either in the trans-
action of his affairs in general, or in the particular matter in
question. Where he sues for her wages, the fact that she
earned them, does not authorize her to bind him by her admis-
sions of payment;! nor can her declarations affect him, where
he sues with her in her right; for in these, and similar cases,
the right is his own, though acquired through her instrumen-
tality.? But in regard to the inference of her agency from
circumstances, the question has been left to the Jury with
great latitude, both as to the fact of ageney, and the time of
the admissions. Thus; it has been held competent for them o
infer authority in her to aceept a notice and direction, in regard
to a particular transaction in her husband’s trade, from the
circamstance of her being seen twice in his counting room,
appearing to conduct his business relating to that transaction,
and once giving orders to the foreman® And an action against

that she was turned out of doors for adultery, the hushand was permitted to
prove her confessions of the fact, just previous to his turning her away ; but
this was contemporary with the transaction, of which it formed a part.

1 Hall o Hill, 2 Str. 1094, An authority to the wife'to cordnet the ordi-
nary business of the shop in her husband’s absence, does not authorize her to
bind him by an admission, in regard to the tznancy or the rent of the shop.
Meredith ». Footer, 11 M. & W. 202.

2 Alban ». Pritchett, 6 T, R. 680 : Kelley w. Small, 2 Esp. 716; Denn
v: White; 7.T. R. 112, as to her admission of a ‘trespass. Hodzkinson ».
Fléteher, 4 Camp. 70. Neither are his admissions as to fiets respecting her
property, which happened before the marriage, receivable, after his death, to
affect the rights of the surviving wife. Smith v. Scudder, 11 Serg. & R.
325.

3 Plimmer v. Sells, 3 Nev. & M, 422,
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the husband, for goods furnished to the wife while in the
country, where she was occasionally visited by him, her letter
to the plaintiff, admitting the debt, and apologizing for the
nonpayment, though written several years after the transac-
tion,- was held by Lord Ellenborough sufficient to take the
case out of the statute of limitations.?

$186. 'The admissions of Attorneys of record bind their
clients, in all matters relating to the progress and trial of the
cause. But to 'this end they must be distinct and formal, or
such as are termed solemn admissions; made for the express
purpose of alleviating the stringency of some rule of practice,
or of dispensing with the formal proof of some fact at the trial.
In such cases they are in general conclusive; and may be
given in ‘evidence even upon a new trial.2 But other admis-
sions, which are mere matters of conversation with an attorney,
though they relate to the facts in eontroversy, cannot be
received in evidence against his client. ' The reason of the
distinction is found in the nature and extent of the authority
given; the attorney being constituted for the management of
the cause in Oourt, and for nothing more.3 If the admission
ismade before suit, it is equally binding, provided it appear
that the attorney was already retained to appear in the eanse.
But.in the absence of any evidence of retainder at that time
in the cause, there must be some other proof of authority to
make the admission.’. Where the attorney is already consti-
tuted in the cause, admissions made by his managing clerk or
his agent are received as his own.6

1 Gregory v. Parker, 1 Campb. 394 ; Palethorp ». Furnish, 2 Esp. 511,
note. ‘See also Clifford ». Burton. 1 Bing. 199; 8 Moore, 16, S. C. ;
v. Anderson, 3 Bing. 170 ; Cotes v. Davis, 1 Campb. 485,

2 Doe r. Bird, 7C. & P. 6; Langley ». Ld. Oxford, 1 M. &. W. 508.

2 Young ». 'Wright, 1 Campb. 139, 141 ; Parkins Hawkshaw, 2 Stark:
R.239 ; Elton ». Larkins, 1 M. & Ro. 196 ; Doe ». Bird, 7 C. .& P. ¢;
Doe ». Richards, 2 C. & K. 216 ; Watson ». King, 3 C. B. 608.

* Marshall v. Cliff; 4 Campb. 133.

5 Wagstaff v. Wilson, 4 B. &. Ad. 339,

6 Taylor v. Willans, 2 B. & Ad. 845, 856 ; Standage 2.

Petty

Creichton, 5 (.
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$ 187. We are next to consider the admissions of a princi-
palyas evidence in an action against the surety, upon his col-
lateral undertaking. In the cases on this subject the main
inquiry has been, whether the declarations of the principal
were made during the transaction of the business for which
the surety was bound, so as to become part of the res gesta.
If so, they have been held admissible; otherwise, not. The
surety is considered as bound only for the actual conduct of
the party, and not for whatever he might say he had done;
and therefore is entitled to proof of his conduct by original evi-
dence, where it can be had ; excloding all declarations of the
prineipal, made subsequent to the act, to which they relate,
and out of the course of his official duty. Thus, where one
guarantied the payment for such goods as the plaintiffs should
send to another, in the way of their trade; it was held, that
the admissions of the pripcipal debtor; that he had received
goods, made after the time of their supposed delivery, were
not receivable in evidence against the surety.! So, if one
becomes surety in a bond, conditioned for the faithful conduct
of another as clerk, or collector, it is held, that, in an action
on the bond against the surety, confessions of embezzlement,
made by the principal after his dismissal, are not admissible

in evidence;* though with regard to entries made in the

& P. 406 ;. Taylor v, Forster, 2 C. & P. 105; Grifliths ». Williams, 1 T.
R. 710 ; Truflove v. Burton, 9 Moore, 64. As to the extent of certain
admissions, see Holt v. Squire, Ry. & M. 282 Marshall . CIiff; 4 Campb,
133, The admission of the due exccution of a deed does not préclude
the party from taking advantage of a variance. Goldie v. Shuttleworth, 1
Campb. 70.

L Fvans v. Beattie, 5 Esp. 26; Bacon v. Chesney, 1 Stark. R. 192;
Longenecker v. Hyde, 6 Binn. 1.

2 Smith v. Whittingham, 6 C. & P.78. Sce also Goss ». Watlington,
3B. &B.132; Cutler ». Newlin,(Manning’s Digest, N. P. 137, per Hal-
royd, J.-in 1819; Dawes ». Shed, 15 Mass. 6, 9; Foxcroft v. Nevens, 4
Greeml. 72 ; Hayes v. Seaver, 7 Greenl. 237 ; Respublica p. Davies, 3
Yeates, 128 ; Hotchkiss v. Lyon, 2 Blackf. 222; Shelby v. The Governgr,
&e. Ib, 289 ; Beall ». Beck, 3 Har. & Mellen. 242.
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course of his duty, it it otherwise.! A judgment, also, ren-
dered against the principal, may be admitted as evidence of
that fact, in an action against the surety.® On the other
hand, upon the same general ground it has been held, that,
where the surety confides to the principal the power of making
a,contract, he confides to him-the power of furnishing evidence
of the contract; and that, if the contract is made by parol,
subsequent declarations of the principal are admissible in evi-
dengce, thongh not conclusive.  Thus, where a husband and
wife agreed. by articles, to live separate, and C., as trustee
and surety for the wife, covenanted to pay the husband a
sum of movey, npon his delivering to the wife a carriage and
horses for her separate use; it was held, in an action by the
husband for the money, that the wife’s admissions of the
receipt-by ‘her of the carriage and horses were admissible.?
So,; where A. guarantied the performanee.of any contract.that
B. might make with C., the admissions and declarations of B.
were held admissible against A., to prove the contract.

$ 18S. ‘But where the surety, being sued for the default of
the principal, gives him notice of the pendency of the suit, and
requests him to defend it; if judgment goes against the surety,
the record is conclusive evidence for him, in a subsequent
action ‘against the prineipal for indemnity; for the principal
has thus virtually become party to it. It wounld seem, there-
fore, that in such case the declarations of the principal, as we
have heretofore seen, become admissible, even though they
operate against the surety.?

$ 189. The admissions of one person are also evidence
against another, in respect of privity between them. The

1 Whitnash, v. George, 8 B. & €. 556 ; Middleton &. Melton, 10 B. & €.
317 ; MeGahey ». Alston, 2 M & W. 213, 214.

2 Drummond v. Prestman, 12 Wheat, 515.

3 Fenner ». Lewis, 10 Johns, 38.

4 Meade v. McDowell, 5 Binn. 195.

5'See Ante, § 180, note (6), and cases thers cited.
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term, privity, denotes mutual or successive relationship to the
same rights of property; and privies are distributed into sev-
eral classes, according to the manner of this relationship.
Thus, there are privies in estate, as, donor and donee, lessor
and lessee, and joint-tenants; privies in blood, as, heir and
ancestor, and coparceners; privies in representation, as, execu-
tors and testator, administrators and intestate ; privies in law,
where the law, without privity of blood or estate, casts the
land upon another, as, by escheat. All these are more gen-
erally classed into privies in estate, privies in blood, and
privies in law.! The ground, upon which admissions bind
those in privity with the party making them, is, that they are
identified in interest; and of course the rule extends no farther
than this identity. The cases of coparceners and joint-tenants
are assimilated to those of joint promissors, partners, and
others having a joint interest, which have already been con-
sidered.? In other cases, where the party by his admissions
has qualified his own right, and anether claims to succeed
him, as heir, executor, or the like, he succeeds only to the
right, as thus qualified; at the time when his title commenced ;
and the admissions are receivable in evidence against the
representative, in the same mauner as they would have been
against the party represented. Thus, the declarations of the
ancestor, that he held the land as the tenant of a third person,
are admissible to show the seisin of that person, in an action

1.Co; Tit. 271 a; Carver v. Jackson, 4 Peters, 1, 833 Wood's Inst. LL.
Eng. 236; Tomlin’s Law Dict. in Verh. Privies. Other divisions have
been recognised; viz. privity in fenure, between landlord and tenant ; privity
in-contrect alone, or the relation between lessor and lessee, or heir and tenant
in dower, or by the curtesy, by the covenants of the latter, after he has
assigned his term to a stranger; privity in estate alone, between the lessee
and the grantee of the réversion; and privity in both estate and contract, as
between lessor and lessee, &e. ; but these are foreign from our present pur-
pose. See Walker's case, 3 Co. 23 ; Beverley's case, 4 Co, 123, 124;
Ante, § 19, 20, 23, 24,

2 Ante, § 174, 180.

VOL. L 21
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brought by him against the heir for the land.! Thus, also,
where the defendant in a real action relied on a long posses-
sion, he has been permitted, in proof of the adverse character
of the possession, to give in evidence the declarations of one
under whom the plaintiff claimed, that he had sold the land
to-the' person under whom the defendant claimed.2a And the
declarations of an intestate are admissible against his adminis-
trator; or any other claiming in his right.® The declarations
also of the former occupant of a messuage, in respect of
which the present occupant claimed a right of common
because of vicinage, are admissible evidence in disparagement
of the right, they being made during his occupancy; and on
the same principle, other Eontemporaneous declarations of
occupiers have been admitted, as evidence of the nature and
extent of their title, against those claiming in privity of
estate.4 Any admission by a landlord in a prior lease, which
is relative to the matler in issue, and concerns the estate, has

also been held admissible in evidence against a lessee who
claims by a subsequent title.s

1 Doe v. Pettett, 5 B. & Ad. 223; 2 Poth. on Obl. by Evans, p. 254 ;
Ante, § 108, 109, and cases there cited. : ' .

2 Brattle Street Church ». Hubbard, 2 Mete. 363.

4 Smith-v. Smith, 3 Bing, N. €. 29; Ivat v. Finch, 1 Taunt. 141.

4 Walker v, Broadstock, 1 Esp. 458; Doe ». Austin, 9 Bing. 41; Davies
v. Pierce, 2 T. R. 53; Doe #. Rickarhy, 5 Esp. 4; Doe v. Jm\ws, 1 Camph,
867, Ancient maps, books of survey, &ec., thongh mere private documenis,
are frequendy admissible on this ground, where there is a privity in estate
between the former proprietor, under whose direction they were made, and
the present claimant, against whom they are offered, l;lxll. NP A283-
Bridgman v. Jennings, 1 Ld. Raym. 734. So, as to receipts {or rent, by l
former grantor, under whom both parties claimed. 4. &
Ell, 171.

5 Crease v. Barrett, 1 Crompt. Mees. & R. 919, 932,

Doe v». Seaton, 2 Ad. &

Raelals
: See also Doe v
1. 8 . P a0 - o 111 3 y
Cole, 6 C. & P. 359, that a letter written by a former viear, respecting the
: o - B Lo 1 A . . { ®
property of the vicarage, is evidence against his suceessor, in an ejectment for
the same property, in right of his vicarage. The recei f 3 vicdr'
: .11 [‘ Y; dc e icarage. 'The receipts, also, of a vicar’s
essee, it seems, are ndmissible against the vicar, in proof of a modus. by
e ¢} vity V' . )
reason of the privity between them. Jones v. Carrington, 1 C. & P. 329
= . Maddic J ' ' SN
330, n.; Maddison v. Nuttal, 6 Bing. 226, So, the answer of a forn :
SW d er
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§ 190. The same principle holds in regard to admissions
made by the assignor of a personal contract or chattel, pre-
vious to the assignment, while he remained the sole proprietor,
and where the assignee must recover through the title of the
assignor, and succeeds only to that title, as it stood at the time
of its transfer. In such case he is bound by the previous
admissions of the assignor, in disparagement of his own
apparent title. But this is true only where there is an iden-
tity of interest between the assignor and assignee ; and such
identity is deemed to exist not only where the latter is ex-
pressly the mere agent and representative of the former, but
also where the assignee has acquired a title with actual notice
of the true state of that of the ‘assignor, as qualified by the
admissions in question, or where he has purchased a demand
already stale, or otherwise infected with circumstances of
suspicion.t -~ Thus, the declarations of a former holder of a
promissory note, negotiated before it was over due, showing
that it was given without consideration, though made while
he held the note, are not admissible against the indorsee ; for,
as was subsequently observed by Parke, J., *“the right of a
person, holding by a good title, is not to be cut down by the
acknowledgment of a former holder, that he had no title.”?

rector. De Whelpdale v, Milbumn, 5 Price, 485. An answer in Chancery is
also ‘admissible in evidenee against any person acthally claiming under the
party who put it in; and it has been held priméd facie evidence against
persons generally reputed to claim under him, at least so far as to call upon
them to show another title from a stranger. Earl of Sussex v. Temple,
1 Ld. Raym. 310; Countess of Dartmouth v. Roberts, 16 Fast, 334, 339,
240. So of other declarations of the former party in possession, which
would have been good against himself, and were made while he was in pos-
session. Jackson v. Bard, 4 Johns, 230, 234 ; Norton v. Pettibone, 7 Conn.
319 ; Weidman v. Kohr, 4 Serg. & R. 174; Ante, § 23, 24.

1 Harrison v, Vallagee, 1 Bing. 38; Bayley on Bills, by Phiilips and
Sewall, p. 502, 503, and notes, (2d Am. Ed.) ; Gibblehouse v. Strong,
3 Rawle, 437; Hawh v. Dennis, 1 Fairf. 244; Snelgrove ». Martin,
2 MeCord, 241, 243.

2 Barough v. White, 4 B. & C. 325, explained in Woolway v. Rowe, 1
Ad. & EL 114, 116 ; Shaw v. Broom, 4 D. & R.730; Smith v. De Wruitz,
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But in an action by the indorsee of a bill or note dishonored
before it was negotiated, the declarations of the indorser, made

while the interest was in him, are admissiblg in evidence for
the defendant.!

§ 191. These admissions by third persons, as they derive
theiy value and legal force from the relation of the party
making them to the property in question, and are taken as
parts of the res gestw, may be proved by any competent wit-
ness who heard them, without calling the party by whom
they were made. The question is, whether he made the
admission; and not merely, whether the fact is as he admitted
it to be. Its truth, where the admission is not conclusive,
(and it seldom is so,) may be controverted by other testimony;
even by calling the party himself, when competent; but it is
nhot necessary to produce him, his declarations, when-admis-

sible at all, being admissible as original evidence and not as
hearsay.?

$192. We are next to consider the. time and circumstances
of the admission: And here it is to be observed, that confi-
dential overtures of pacification, and any other offers or
propositions between litigating parties, expressly stated to be
made without prejudice, are excluded on grounds of public

@

Ry. & M. 212; Beauchamp . Parry, 1 B. & Ad. 89: Hackett v. Martin,
8 Greenl, 77 ; Parker ». Grout, 11 Mass. 157, n. ; Jones v. Witter, 13 Mass,
304 ; Dunn 2.Snell, 15 Mass, 481 ; Paige ». Cagwin, 7 Hill, N. Y. R
361. In Connecticut, it seems to have been held otherwise. Johnson 2.
Blackman, 11 Conn. 342 ; Woodraff ». Westeott, 12 Conn. 134.
Vermont. Sargeant v. Sargeant, 3 Washb. 371.

! Bayley on Bills, 502, 503, and notes, (2d Am. Ed. by Phillips &
Sewall) ; Pocock . Billings, Ry. & M. 127.. See also Story en Bills
§ 220; Chitty on Bills, 650, (8th Ed.); Hatch ». Dennis, 1 Fairdf, 24'9j
Shirley ». Todd, 9 Greenl. 83. ,

2 Ante, § 101, 113, 114, and cases there cited ; Clark v.
& C. 149 ; Mountstephen 2. Brooke, 3 B. & Ald. 141 ;
1 Ad. & EL 114,

So, in

Hougham, 2
Woolway v. Rowe,
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policy.] For without this protective rule, it would often be
difficult to take any step towards an amicable compromise or
adjustment. A distinetion is taken between the admission of
particular facts, and an offer of a sum of money to buy peace.
For, as Lord Mansfield observed, it must be permitted to men
to buy their peace without prejudice to them, if the offer
should not succeed; and such offers are made to stop litiga-
tion, without regard to the question whether any thing is due
or not. If, therefore, the defendant, being sued for £100,
should offer the plaintiff £20, this is net admissible in evi+
dence, for it is irrelevant to the issue; it neither admits nor
ascertains any debt; and is no more than saying, he wonld
give £20 to be rid of the action.2 Bat in order to exclude
distinct admissions of facts; it must appear, either that they
were expressly made without prejudice, or at least, that they
were made.under the faith of a pending treaty, and into
which the party might have been led by the confidence of a
compromise taking place. But if the admission be of a col-
lateral or indifferent fact, such as the handwriting of the
party, capable of easy proof by other means, and not con-
nected with the merits of the cause, it is receivable, though
made under a pending treaty.® It is the condition, tacit or
express, that no advantage shall be taken of the admission, it

1 Cory ». Bretton, 4 C. & P. 462 ; Healey v. Thatcher, 8 C, & P. 388,
Communications between the clerk of the plaintiff ®%ttorney, and the attor-
ney of the defendant, with a view to a compromise, have been held privileged,
under this rule. Jardine v. Sheridan, 2 C. & K. 24,

2Bull. N. P. 286; Gregory v. Howard, 3 Esp. 113, per Ld Kenyon ;
Marsh . Gold, 2 Pick. 290 ; Gerrish v. Sweetser, 4 Pick. 374, 377; Way-
man v. Hilliard, 7 Bing. 101; Cumming v. French, 2 Campb. 106, n.;
Glassford on Evid. p. 336.

3 Waldridge v. Kenison, 1 Esp. 143, per Ld. Kenyon. The American
Courts have gone farther, and held that evidence of the admission of any
independent fact is receivable, though made during a treaty of compromise.
See Mount v. Bogert; Anthon’s Rep. 190, per Thompson, C. J. ; Murray v.
Coster, 4 Cowen, 635; Tuller v. Hampton, 5 Conn. 416, 426 ; Sanborn v,
Neilson, 4 New Hamp. R. 501, 508, 509 ; Delogny ». Rentoul, 1 Martin,
175. Lord Kenyon afterwards relaxed his own rule, saying that in future he
should receive evidence of all admissions, such as the party would be obliged

21%
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being made with a view to and in furtherance of an amicable
adjustment, that operates to exclude it. But if it is an inde-
pendent admission of a fact, merely because it is a fact, it will
be received; and even an offer of a sum, by way of com-
promise-of a claim taeitly admitted, is receivable, unless
accompanied with a caution that the offer is confidential.!

$ 193. In regard to admissions made under cireumstances
of constraint, a distinction 'is taken between civil and crim-
inal cases; and it has been considered, that, dn the trial of
eivil actions, admissions are receivable in evidence, provided
the compulsion under which they are given is legal, and the
party was not imposed upon, or under duress. Thus in the
trial of Collett v. Ld. Keith, for taking the plaintifi’s ship, the
testimony of the defendant, given as a witness in an action
between other parties; in which he admitted the taking of
the ship, was allowed to be proved against him; though it
appeared, that, in giving his evidence, when he was proceed-
ing to'state his reasons for taking the ship, Lord Kenyon had
stopped him by saying; it was unnecessary for him to windi-
cate his conduet® The rule extends-also to answers volun-

to make/in answer to.a bill in' equity ; Tejecting none but such as are merely
concessions for the sake of making peace and getting rid of a suit. Slack .
Buchannan, Peake's Cas. 5, 6; Tait on Evid. pP-293. A letter written by
th@ adverse party * wifliout prejudice ** is inadmissible. Healey ». Thatcher.
8 C. & P. 388. .

I Wallace . Small, 1 M. & M 446 ; Watts ». Lawson, Ib. 447, n.:
Dickinson ». Dickinson, 9 Mete. 471 ; Thompson v. Austen; J Dowl. & R \
358, In this case Bayley, J. remarked that the essénce of an offer o cux;x-
promise was, that the party making it was willing to submit to a sacrifice
;xn(l to make a concession. Hartford Bridge Co. v. Granger, 4 Conn. 145:
Gerrish v. Sweetser, 4 Pick. 374, 377 ; Murray ». Coster, 4 Cowen, 617
635. Admissions made before an arbitrator are rem:-ivuhlev in a snhst”.quem,
trial of the caasa, the reference having proved ineffectial. = Slack v. Buehan-
nan, Peake's Cas. 5. See also Gregory v, Howard; 3 Esp. 113. :

2 Collett v. Ld. Keith, 4 Esp. 212, per Le Blane, J. ; ‘whe remarked, that
the manner in which the evidence had been obtained might be matter of Ql-ser-
vation to the Jury ; but that, if what was said bore in ;any way on the issne
he was bound to receive it as evidence of the fact itself. Sc«:. also Milw |

: ard
v. Forbes, 4 Esp. 171. :
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tarily given to questions improperly asked, and to which
the witness might successfully have objected. So, the volun-
tary answers of a bankrupt before the commissioners, are
evidence in a subsequent action against the party himself,
though he might have demurred to the questions, or the whole
examination was irregular; ! unless it was obtained by impo-
sition or duress.?

$ 194. There is no difference; in regard to the admissibility
of this sort of evidence, between direct admissions, and those
which are inecidental, or made in some other connexion, or in-
volved in the admission of some other fact. Thus, where
in an action against the acceptor of a bill, his attorney gave
notice to the plaintiff to produce at the trial all papers, &e.,
which had been received by him relating to a certain bill of
exchange; (deseribing it,) which *was accepted by the said
defendant ;” this was held prima facie evidence, by admis-
sion, that he accepted the bill.® So, in an action by the
assignees of a bankrupt, against an auctioneer, to recover the
proceeds of sales of the bankrupt’s goods, the defendant’s
advertisement of the sale; in which he described the goods
as ‘““the property of D.; a bankrupt,” was held a conclusive
admission of the fact of bankruptcy, and that the defendant

1 Stockfleth ». De Tastet, 4 Campb, 10; Smith®. Beadnell, 1 Caﬁpr.
30. If the commission has been perverted to improper purposes, the remedy
is by an application to have the examination taken from the files and cancelled.
4 Campb. 11, per Ld. Bllenborough; Milward . Forbes, 4 Esp. 171; 2
Stark. Ev. 22.

2 Robson v. Alexander, 1 Moore & P.448; Tucker v. Barrow, 7 B. &
C.623. But a legal necessity to answer the questions, under peril of pup-
ishment for contempt, it seems, is a valid objection to the admission of the
answers in evidence, in @ eriminal prosecution. Rex v. Britton, 1 M. &
Rob. 297. The case of Rex v. Merceron, 2 Stark. R. 366, which seems to
the contrary, is questioned and expliined by Lord Tenterden, in Rex ». Gil-
ham, 1 Mood. Cr. Cas. 203. See post, § 225, 451 ; Regina v. Garbett, 1
Denis, C. C. 236.

3 Holt v. Squire, Ry. & M. 282,
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was acting under his. assignees.! So also, an undertaking by
an attorney, “to appear for T. and R., joint owners of the

sloop Arundel,” was held sufficient primi facie evidence of
ownership®

$ 195. Other admissions are implied Jrom: assumed char-
acler, language, and conduct, which, though heretofore ad-
verted to,® may deserve further consideration in this place.
Where the existence of any domestic, social or official rela-
tion is in issue; it is quite clear that any recognition, in fact,
of thatrelation, is prima Jacie evidence, against the person
making such recoguition, that the relation exists.* This gen-
eral rule is more frequently applied against a person whohhas
thus recognised the character or office of another; but it is
conceived to embrace, in its principle, any representations or
langua'ge in regard to himself. Thus, where one has assumed
to 'act in an official character, this is an admission of his ap-
pointment or title to the office, so far as to render him liable,

even criminally, for misconduct or neglect in such office.5 So
. ]

where one has recognised the official character of another, by
1treatmg with him-in such- character, or otherwise, this is at
east primd e evi [ his ti i

P JSucie evidence of his title against the party thus

! Maltby v. Christie, 1. Esp. 342, as expounded by Lord Ellenborouch in
Rankin ». Horner, 16 East, 193, : G

2 Marshall v, Cliff, 4 ampb. 133, per Ld. Ellenborough,

3 Ante, § 27. :

# Dickinson ». Coward, 1 B. & A. 677, 679, per Ld. Ellenborough ; Rad-
ford, q. t. ». McIntosh, 3 T. R. 632, i

5 Bevan v. Williams, 3 T, R. 635, per Idl. Mansfield in an action against a
clfnjg_vm:m for non-residence ; Rex w. Gardner, 2 Campb. 513 :1r;:ni:1;1 a
military officer, for returning false musters: Rex v. Kerne, 2 ;L ’}r ‘;-"'l
?69; Rex v. Brommick, Ib. 961, 962 ; Rex v. Atkins, Ib. !;6«1 ;\'I)ich “‘”
mfhc.lmcms for high treason, being popish priests, and rcmainir:o‘ ﬁ)r.tv daU:
within the kingdom ; Rex v. Borrett, 6 C. & P. 124, an indiclx:cnt 1 ai ):t
a le.znor-c:nrrier for embezzlement ; T rowbridge v. fhker. 1 ('m\'m; ~g‘:21'3;
against a toll-gatherer, for penalties ; Lister v. Priestley \V’ialmvv 67 ', ‘0 "
a collector, for penalties, See also Cross v, Kaye, 6 '.I". R.Vﬁﬁii J Ll;):(i:‘lrll:;::

v. Holmes, 2 Campb. 441 ; Radford v. MecIntosh, 3 T. R. 632
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recognising itl So, the allegations in the declaration or
pleadings in a suit at law, have been held receivable in evi-
dence against the party, in a subsequent suit between him and
a stranger, as his solemn admission of the truth of the facts
recited, or, of his understanding of the meaning of an instru-
ment ; though the judgment could not be made available as
an estoppel, unless between the same parties, or others in
privity with them.®

§ 196. Admissions implied from the conduct of the party
are governed by the same principles. Thus, the suppression
of documents is an admission that their contents are deemed
unfavorable to the party suppressing them.? The entry of a
charge to a particular person, in a tradesman’s book, or the

1 Peacock v. Harris, 10 East, 104, by a renter of turnpike tolls, for
arrearages of tolls due; Radford ». Melntosh, 3 T. R. 632, by a farmer
general of the post-horse duties, againsta letter of horses, for certain statute-
penalties ; Pritchard v. Walker, 3 C. & P. 212, by the clerk of the trustees
of a turnpike road, against one of the trustees; Diekinson v. Coward, 1 B.
& A. 677, by the assignee of a bankrupt, against a debtor, who had made
the assignee a partial payment. In Berryman v». Wise, 4 T. R. 366, which
was an action by an attorney for slander, in charging him with swindling, and
threatening to have him struck off the xoll of attorneys, the Court held that
this threat imported an admission that the plaintiff was an attorney.  Cummin
v. Smith, 2 Serg. & R. 440. But see Smith v, Taylor; 1 New R. 196, in
which the learned Judges were equally divided ufen a point somewhat
similar, in the case of a physician ; but in the former case the roll of attorneys
was expressly mentioned, while in the latter the plaintiff was merely spoken
of as % Doctor 8.,” and the defendant had been employed as his apothecary.
If, however, the slander relates to the want of qualification, it was held by
Mansfield, C. J., that the plaintiff must prove it; but not where it was con-
fined to mere misconduct. 1 New R. 207. See to this point Moises .
Thornton, 8 T. R. 303; Wilson ». Camnegie, 1 Ad. & ElL 695, 703, per
1d. Denman, C. J. See further, Divoll v. Leadbetter, 4 Pick. 220 ; Crofion
#. Poole; 1 B. & Ad. 568; Rex v. Barnes, 1 Stark. R. 243; Phil. & Am,
on Evid. 369, 870, 371 1 Phil. Eyid. 351, 352.

2 Tiley v. Cowling, 1 Ld. Raym. 744; Bull. N. P. 243, 8. C. Sea Ante,
§ 171, 194; Post, § 205, 210, 527 @, 555 ; Robison v. Swett, 3 Greenl.
316; Wells ¢. Compton, 3 Rob. Louis. R. 171.

3 James v. Biou, 2 Sim. & St. 600, 606 ; Owen v. Flack, Ib. 606,
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making out of a bill of parcels in his name, is an admission
that they were furnished on his credit.! The omission of a
claim by an insolvent, in a schedule of the debts due to him,
is an admission that it is not due. Payment of money is an
admission against the payer, that the receiver is the proper
person to receive it; but not against the receiver, that the
payer was the person who was bound to pay it: for the party
receiving payment of a just demand may well assume, with-
out inquiry, that the person tendering the money was the
person legally bound to pay it® Acting as a bankrupt, under
a commission of bankruptey, is an admission that it was duly
issued.t Asking time for the payment of a note or bill is
an admission of the holder’s title, and of the signature of the
party requesting the favor ; and the indorsement or acceptance

of a note or bill is an admission of the truth of all the facts
which are recited in it.5

§ 197. Admissions may also be implied from the acquies-
cence of the party. But acquiescence, to have the effect of
an admission, must exhibit some act of the mind, and amonnt
to voluntary demeanor or conduct of the party.5 And whether
?'t is acquiescence in the conduct or in the language of others,
it must plainly appear that such conduct was fully known:
or the language fully understood by the party, before an};
inference can be drawn from his passiveness or silence. The
circumstances, too; must be not only such as afforded him an

1 Storr et-al. v. Secott, 6,C. & P. 241 ; Thompson ». Davenport, 9 B. &
C. 78, 86, 90, 91. L
2 Nicholls ». Downes, 1 M. & Rab. 13; Hart v. Newman, 3 Campb, 13
See also Tilghman v. Fisher, 9 Watts, 441, iy
3 James v. Biou, 2 Sim. & St. 600, 606 ; Chapman v. Beard, 3
4 Like ». Howe, 6 Esp. 20; Clarke ». Clarke, Ib. 61. :
.5 Helmsley v. Loader; 2 Camph. 450 ; Critchlow 2. Parry, 1h. 182 Wik
kmson‘ v. Ludwidge, 1 Stra. 648 ; Robinson w. Yarmw,- 7 T:umt, 455
Taylor ». Croker, 4 Esp. 187 ; Bass v. Clive, 4 M. & S. 13 eher.
Bayley on Bills, by Phillips & Sewall, p. 496 - 506 ; Phil. &
383, n. (2) ; 1 Phil. Evid. 364, n. (1), and cases there cited.
6 Allen ». McKeen, 1 Sumn. 314,

Anstr. 942,

See further,
Am on Eyid.

CHAP. XI.] OF ADMISSIONS. 251

opportunity to act or to speak, but such also as would properly
and naturally call for some action or reply, from men similarly
situated.r Thus, where a landlord quietly suffers a tenant to
expend money in making alterations and improvem&lts on the
premises, it is evidence of his consent to the alterations® 1If
the tenant personally receives notice to quit at a particular
day, without objection, it is an admission that his tenancy
expires on that day® Thus, also, among merchants, it is
regarded as the allowance of an account rendered, if it is not
objected to, without unnecessary delay.® A trader being in-

1To affect a party with the statements of others, on the ground of his
implied admission of their truth by silent acquiescence, it is not enough that
they were made in his presence ; for if they were given in evidence, in a
judicial proceeding, he is not at liberty to interpose, when and how he pleases,
though a party ; and therefore is not concluded. Melen v. Andrews, 1 M,
& M. 336, See also Allen v. McKeen, 1 Sumn. 217, 313, 314 ; Jones v.
Morrell, 1 Car. & Kir. 266; Peele v. Merch. Ins. Co. 3 Mason, R. 81;
Hudson v. Harrison, 3 B. & B 97; Post, § 201, 215, 287, If letters are
offered against a party, it seems he may read his immediate replies. Roe .
Day, 7 C. & P.705. So, it seems, he may proye a previous conversation
with the party, to show the motive and intention in writing them. Reay v,
Richardson, 2 C. M. & R. 422,

2 Doe v. Allen, 3 Taunt. 78, 80; Doe v». Pye, 1 Esp. 366 ; Neale v.
Parkin, 1 Esp. 229, See also Stanley v. White, 14 East, 332,

3 Doe v. Biggs, 2 Taunt. 109 ; Thomas v. Thomas, 2 Campb: 647 ; Doe
». Foster, 13 Fast, 405 ; Oakapple v. Copous, 4 T. R. 361; Doe v,
Woombwell, 2 Campb. 559, &

4 Sherman v. Sherman, 2 Vern. 276. Hutchins, Ld. Com., mentioned
i3 seeond or third post,” as tbe ultimate period of objection. But Ld.
Hardwicke said, that if the person to whom it was sent kept the account
* for any length ‘of time, without making any objection,” it ‘became a stated
account. Willis v. Jernegan, 2 Atk. 252. See also Freeland v. Heron,
7 Cranch, 147, 151 ; Murray ». Toland, 3 Johns. Ch. 575 ; Tickel v Short;
2 Ves. sen. 239. Daily entries in a book, constantly open to the party’s
inspection, are admissions against him of the matters therein stated.
Alderson v. Clay, 1 Stark. R. 405; Wiltzie », Adamson, 1 Phil. Evid,
357. See further, €oe v, Hutton, 1 Serg. & R. 398 ; MeBride v. Watts,
1 MeCord, 384 ; Corps v. Robinson, 2 Wash. C. C. R. 388. So, the
members of a company are chargeable with knowledge of the entries in their
books, made by their agent in the course of his business, and with their true
meaning, as understood by the agent. Allen v. Coit, 6 Hill, N, Y. R. 318.
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quired for and hearing himself denied, may thereby commit
an act of bankruptey.! And, generally, where one knowingly
avails himself of another’s acts, done for his benefit, this will
be held M admission of his obligation to pay a reasonable
compensation.®

$ 198, 'The possession of documents, also, or the fact of
constant access to them, sometimes affords ground for affecting
parties with an implied admission of the statements contained
in them. Thus, the rules of a elub, contained in a book kept
by the proper officer; and accessible to the members;? charges
against a club, entered by the servants of the house, in a book
kept for that purpose open in the club-room;* the possession
of letters,®and the like; are cireumstances from which admis-
sions by acquiescence may be inferred. -~ Upon the same
ground, the shipping list at Lloyd's, stating the time of a
vessel’s sailing, is held to be primai facie evidence against an
underwriter, as to what it contains.6

$ 199. Bat in regard to admissions inferred from acqui-
escence in the werbal statements of others, the maxim, Qui
lacet, consentire videtur, is to be applied with careful diserim-

1 Key v. Shaw, 8 Bing. 320.

2 Morris v. Burdett, 1 Campb. 218, where a candidate miude use of the
hustings erected for an'election ; Abbot ». Inhabitants of Hermon, 7 Greenl.
118, where a school house was used by the school district ; Hayden v. In-
habitants of Madison, Ib. 76, a case of partial payment for making a road.

3 Raggett ». Musgrave, 2 C. & P. 556.

4 Alderson v, Clay, 1 Stark. R. 405 : Wiltzie . Adamson, 1 Phil. Byid.
357.

5 Hewitt ». Piggott, 5 C. & P. 75; Rex ». Watson, 2 Stark. R. 140 ;
Home Tooke’s case, 25 St. Tr. 120. But the possession of unanswered
letters seems not to be, of itself, evidence of acquiescence in their contents.:
and theréfore a notice to produce such letters will not entitle the adverse party
to give evidence of their entire contents, but only of so mueh as on othejr
grounds would be admissible. Fairlee . Denton, 3 C. & P. 103, Anda
letter found on the prisoner was held to be no evidence against him of the
facts stated in it ; in Rex v. Plumer, Rus, & Ry. C. C. 264.

6 Mackintosh », Marshall, 11 M. & W. 116.
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ination. “Nothing,” it is said, “can be more dangerous; than
this kind of evidence. It should always be received with
caution ; and never ought to be received at all, unless the evi-
dence is of direct declarations of that kind, whiclﬁiamrally
calls for contradiction; some assertion made to the party with
respect to his right, which by his silence he acquiesces in.* !
A distinetion has accordingly been taken between declarations
made by a party interested, and a stranger; and it has been
held, that, while what one party declares to the other without
contradiction, is admissible evidence, what is said by a third
person may not be so. It may be impertinent, and best re-
buked by silence; but if it receives a reply, the reply is evi-
dence. 'Therefore;, what the magistrate, before whom an
assault and battery was investigated, said to the parties, was
held inadmissible, in a subsequent civil action for the same
assault.? If the declarations are those of third persons, the
circumstances must be such as called on the party to interfere,
or at least such as would not render it impertinent in him to
do so. Therefore, where, in a real action, upon a view of
the premises by a Jury, one of the chain-bearers was the
owner of a neighboring close, respecting the bounds of which
the litigating parties had much altercation, their declara-
tions in his presence were held not to he admissible against
him; in a subsequent action respecting his ewn close® But
the silence of the party, even where the declarations are

1 14 Serg. & R. 393, per Dunecan, C. J.; 2 C. & P. 193, per. Best, C. J.

2 CLild v. Grace, 2 C. & P. 193,

3 Moore ». Smith, 14 Serg. & R, 383. Where A. and B. were charged
with @ joint felony, what A. stated before the examining magistrate, respect-
ing B.’s participation in the erime, is not admissible evidence against B:
Rex v. Appleby, 3 Stark. R. 33. Nor is a deposition, given in the person’s
pressuce, in a cause to which he was not a party, admissible against
him. = Melen v. Andrews, 1 M. & M. 336. See also Fairlie ». Denton,
3 €. & P. 103, per Lord Tenterden; Tait on Evidence, p. 293. So, in
the Roman law, ¢ Confessio facta, seu presumpta ex taciturnitate, in aliquo
judicio, non nocebit in alio.”” Mascardus, De Probat. Vol. 1, Concl, 348,
n. 31.

VOL. 1. 22
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addressed to himself, is worth very little as evidence, where

he has no means of knowing the truth or falsehood of the
statement.}

§ 200.- With respect to all wverbal admissions, it may be
observed, that they ought to be received with great caution.
The evidence, consisting as it does in the mere repetition of
oral statements, is subject to much imperfection and mistake;
the party himself either being* misinformed, or not having
clearly expressed his own meaning, or the witness huviné
misunderstood him. It frequently happens, also, that the
witness, by unintentionally altering a few of the expressions
really used, gives an effect to the statement completely at
variance with what the party actually did say.2 Bat where
the admission is deliberately made, and precisely identified,

the evidence it afiords is often of the most satisfactory na-
tare.

! Hayslep w. Gymer, 1 Ad. & FI. 162, 165, per Parke, J. See further
on the subject of tacit admissions; The State ». Rawls, 2 Nott & MeCord
301; Batturs ». Sellers, 5 Har, & J. 117, 119. ’

2 Fdrle, v, Picken, 5 €. & P. 542, note, per Parke, J. ; Rex v. Simons,
6 C/ & P. 510, per Alderson, B. ; Williams v. Williams, 1 Hagg Consist.
R. 304, per Sir Wimn. Scott. Aleiatus expresses the sense of the civilians,
to the same effect, where, after speaking of the weight of judicial admission,
“ propter majorem certitudinem, quam in se habet,” he adds—* Que ratio
non habet locum, quando ista confessio probaretur per testes; imo est minus
certa celeris probatwnibus,” &c.  Alciat de Presump. Pars Seeund. Colc
682,m. 6. See Ante, § 96; 97; 2 Poth. on Obl. by Evans, App. No. 16,
§ 13; Malin ». Malin, I Wend. 625, 652 ; Lench v. Lench, 10 Ves. 517,
518, cited with approbation, in 6 Johns. Ch. 412, and in Smith ». Buraham
3 Sumn. 438 ; Stone ». Ramsey, 4 Monroe, 236, 239 ; Myers v. Buker’
Hardin, 544, 549 ; Perry ». Gerbeau, 5 Martin, N. S. lH,. 19; Law v.’
Merrills, 6 Wend. 268, 277. Tt is also well settled, that verbal admissions
hastily and inadvertently made without investigation, are not binding. Sa.len;
Bank v. Gloucester Bank, 17 Mass. 27 : Barber v. Gingell, 2 Esp 60. See
also Smith ». Burnham, 3 Sumn. 435, 438, 439; (ﬂenvcl:md v. Burlon.
11 Vermont R. 138, ;

3 Rigg v. Curgenven, 2 Wils. 395, 399 ; Glassford on Evid. 326; Com-
monwealth v. Knapp, 9 Pick. 507, 508, per Putnam, J.
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§ 201. We are next to consider the effect of admissions,
when proved. And here it is first to be observed, that the
whole admission is to be taken together; for though some part
of it may contain matter favorable to the party, andl the object
is only to ascertain that which he has conceded against
himself, for it is to this only that the reason for admitting his
own declarations applies, namely, the great probability that
they are true; yet unless the whole is received and consid-
ered, the true meaning and import of the part, which is good
evidence against him, cannot be ascertained. But thongh
the whole of what he said at the same time, and relating to
the same subject, must be given in evidence, yet it does not
follow that all the parts of the statement are to be regarded as
equally worthy of eredit; but it is for the Jury to consider,
under all the circumstances, how much of the whole state-
ment they deem worthy of belief, including as well the facts
asserted by the party in his own favor, as those making against
him.!

§202. Where the admission, whether oral or in writing,
contains matters staled as mere hearsay, it has been made a
question, whether such matters of hearsay are to be received

.

! Smith ». Blandy, Ry. & M. 257, per Best, J.; Cray v. Halls, ib. eit,
per Abbott, C. J.; Bermon ». Woodbridge, 2 Doug. 788 ; Rex v. Clewes,
4 C. & P. 221, per Littledale, J. See Ante, § 152. A similar rule pre-
vails. in Chancery ; Gresley on Evid. 13. See also The Queen’s case,
2 Brod. & Bing. 298, per Abbatt, C.J.; Randle v. Blackburn, 5 Taunt.
245 ; Thompson v. Austen, 2 D. & R. 858 ; Fletcher v. Froggatt, 3 C. &
P. 569 Yates v. Carnsew, 3 C. & P. 99, per Lord Tenterden ; Cooper 2.
Smith, 15 East, 103, 107; Whitwell ». Wyer, 11 Mass. 6, 10; Garey ©.
Nicholzon, 24 Wend. 350 ; Kelsey v. Bush, 2 Hill, R. 440 ; Post, § 218,
and cases there cited. Where letters in correspondence between the plain-
1iff and defendant were offered in evidence by the former, it was held that
the latter might read his answer to the plaintifi®s last letter, doted the day
previous Roe v. Day, 7 C. & P. 705. And where one party produces
the letter of anather, purporting to be in reply to a previous lettér from
himself, he is bound to call for and put in the letter to which it'was an
answer, as part of his own evidence. Walson o Moore, 1 C. & Kir. 626.
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in evidence. Mr. Justice Chambre, in the case of an answer
in Chancery, read against the party in a subsequent suit at
law, thought that portion of it not admissible; *for,” he
added, ‘¥ appears to me, that where one party reads a part
of the answer of the other party in evidence, he makes the
whole admissible enly so far as to waive any objection to the
competency of the testimony of the party making the answer,
and that he does not thereby admit as evidence all the facts,
which may happen to have been stated by way of hearsay
only, in the course of the answer to a bill filed for a discov-
ery.”! But where the answer is offered as the admission of
the party against whom it is read, it seems reasonable that the
whole admission should be read to the Jury, for the purpose
of showing under what impressjons that admission was made,
though some parts of it be only stated upon-hearsay and belief.
And what may or may not be read, as-the context of the
admission, depends not upon the grammatical structure, but
upon the sense and connexion in fact. But whether the party,
against whom the answer is read, is entitled to have such
parts of it as are not expressly sworn to left to the Jury as
evidence, however slight; of any fact, does not yet appear to
have been expressly decided.2

$ 203, It is further to be observed, on this head, that the
parol admission of a party, made in pais, is competent evi-
dence only of those facts which may lawfully be established
by parol evidence; it cannot be received either to contradict
documentary proof, or to supply the place of existing evidence
by matter of record. Thus, a written receipt of money from
one as the agent of a corporation, or even an express admission
of indebtment to the corporation itself, is not competent proof
of the legal authority and capacity of the corporation to act
as such.® Nor is a parol admission of having been discharged

1 Roe v. Ferras, 2 Bos. & Pul. 548,

22 Bos. & Pul. 548, note ; Gresley on Evid. p. 13.

4 Welland Canal Co. v. Hathaway, 8 Wend. 480 ; National Bank of St.
Charles v. De Bernales, 1 C, & P. 569 ; Jenner v. Joliffe, 6 Johus. 9.

.-
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under an insolvent act sufficient proof of that fact, without
the production of the record.! The reasons on which this rule
is founded having been already stated, it is unnecessary to
consider them farther in this place.® The rule, however, does
not go to the utter exclusion of parol admissions of this nature,
but only to their effect ; for in geueral, as was observed by
Mr. Justice Parke,® what a party says, is evidence against
himself, whether it relate to the contents of a written instru-
ment, or any thing else. Therefore, in replevin of goods
distrained, the admissions of the plaintiff have been received,
to show the terms upon which he held the premises, though
he held under an agreement in writing, which was not pro-
duced.* Nor does the rule affect the admissibility of such
evidence as secondary proof, after showing the loss of the
instrument in question.

$ 204. With regard, then, to the conclusivencss of admis-
sions, it is first to be considered, that the genius and policy
of the law favor the investigation of truth by all expedient
and convenient methods; and that the doetrine of estoppels,
by which farther investigation is precluded, being an excep-
tion to the general rule, founded on convenience, and for the
prevention of frand, is not to be extended beyond the reasons
on whieh it is founded.® Itis also to be observed, that es-
toppels bind only parties and privies, and not strangers.
Hence it follows, that though a stranger may often show
matters in evidence, which parties or privies might have
specially pleaded by way of estoppel, yet, in his case, it is
only matter of evidence, to be considered by the Jury.S It

1 Scott v. Clare, 3 Campb. 236 ; Summersett v. Adamson, 1 Bing. 78,
per Park, J.

2 See Ante, § 96, 97.

3 1n Earle ». Picken, 5 C. & P. 542; Newhall v. Holt, Ib. 662 ; Slat-
terie v. Pooley, 6 M. & W. 664.

4 Howard v. Smith, 3 Scott, N. R. 574.

5 See Ante, § 2226,

6 This subject was very clearly illustrated by Mr. Justice Bayley, in
delivering the judgment of the Court, in Heane . Rogers, 9 B, & C. 577

22%
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is, however, in such cases, material to consider, whether the
admission is made independently, and because it is true, or is
merely conventional, entered into between the parties from
other causes than a conviction of its truth, and only as a con-
venient assumption, for-the particular purpose in hand. For

586. It was an action of trover, hroaght by a person, against whom 2 com-
mission of bankruptey had issued, against his assignees, to recover the
value of goods which, as assignees, they had sold ; and it appeared that he
had assisted the assignees, by giving directions as to the sale of the goods;
and that, after the issning of the eommission, he gave notice to the lessors
of a farm/which he held, that he had become bankrupt, and was willing to
give up the lease, which the lessors thereupon accepted, and took posses-
sion of the premises. And the question was, whether he was precluded,
by this surrender, from disputing the ®ommission; in the present suit. On
this point the language of the learned Judge was as follows. ¢ There is
no doubt but that the express admissions of a party fo the suit, or admis-
sions implied from his conduct, are evidence, and strong evidence, against
him 5 but we think ‘that he is at liberty to prove that such admissionswere
mistaken or were untrue, and is not estopped or concluded by them, unless
anpther person has been induced bythem to alter his condition; in such 2
case, the party is estopped from disputing their trath with respect to that
person (and those claiming under him), and that transaction ; but as to
third persons he.is not bound. Tt ‘is a well established rule of law, that
estoppels, bind | parties ‘and privies, not strangers. (Co. Lit. 352 a.: Com.
Dig. ‘Estoppel (C). The offer-of surrender made in this ease was o'
stranger to this snit; and though the bankrupt may have been bound by his
representation that he was a bankrupt, and his acting as such, as hel;w,en
him and that stranger; to whom that representation was made, and who acted
upon it, he is not bound as between him and the defendant, who did not
act on the faith. of that representation at all; ~The bankrupt would probably
not have been permitted, as against his landlords, —whom he had induced
to accept the' lease, without o formal surrender in writing, and to take pos-

session, upon the supposition that he was a bankrupt, and entitled under 6 G.

4, ¢. 16, s, 75, to give it up, — to say afterwards that he whs not a bankrupt,

and bring an action of trover for the lease, or an ejectment for the estate.
To that extent he would/ have  been baiind; probably no further, and ¢ertainly
not as 0 auy other persons than those landlords. This appears 1o us to b‘c
the rule of law, and we are of opinion that the bankrupt was not by law, by
his notice and offer to surrender, estopped ; and indeed it would be a grcn-t
hardship if he were precluded by such an act. Tt is admitted that his sur-
render to his: commissioners is no estoppel, because it would be very perilous
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in the latter case, it may be doubtful whether a stranger can
give it in evidence at all.!l Verbal admissions, as such; do
not seem capable, in general, of being pleaded as estoppels
even between parties or privies; but if, being unexplained or
avoided in evidence, the Jury should wholly disregard them,
the remedy would be by setting aside the verdict. And when
they are held conclusive, they are rendered effectually so by
not permitting the party to give any evidence against them.
Parol or verbal admissions, which have been held conclusive
against the party, seem for the most part to be those on the
faith of which a Court of Justice has been led to adopt a
particular course of proceeding, or on which another person

to a bankvupt to dispute it, and try s validity by refusing to do so. (See
Flower ». Herbert, 2 Ves. 826.) A similar observation, though not to the
same extent, applies to this act; for whilst his commission disables him from
carrying on his business, and deprives him, for the present, of the means of
ocenpying his farm with advantage, it would be a great Joss'to the bankrupt
to continue to do sej paying a rentand remaining liable to the covenants of
the lease, and deriving no adequate benefit ; and it cannot be expected that he
should incur sach a loss, in order to be enabled to dispute his commission with
effect. Tt is reasonable that he should do the best for himself, in the unfor-
tunate situation in which he is placed. It is not necessary to refer particularly
to the cases in which a bankrupt has been precluded from disputing his com-
mission, and which were cited in argument. The carlier cases fall within
the principle abave laid down. In Clarke ». Clarke, 6 Esp. 61, the bank-
rupt was not permitted to eall that sale a conversion, which he himself had
procured and sanctioned; in Like v. Howe, 6 Esp. 20, he was precluded
from contesting the title of persons to be assignees, whom he. by his conduct
had procired 10) becorag soy and the last ease on this subjeet, Watson
v. Wace, 5 B. & C. 153, is distinguishable from the present, because Wace,
oné of the defendants, was the person from whose suit the plaintifit had been
discharged, and therefore, perhaps he might be estopped with respect to. that
person by his conduct towards him.” See also Welland Canal Co. v,
Hathaway, 8 Wend. 483 ; Jennings v. Whittaker, 4 Monroe, 50 ; Grant v.
Jackson, Peake's Cas. 203; Ashmore » Hardy, 7 C. & P. 501.

1 Phil. & Am. on Evid. 388: 1 Phil. Evid. 368. In Slaney v. Wade,
1 Mylne & Craig, 388, and Fort v. Clark, 1 Russ. 601, 604, the recitalsin
certain deeds were held inadmissible, in favor of strangers, as evidence of
pedigree. But it is to be noted that the parties to those deeds were strangers
to the persons whose pedigree they undertook to recite.
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has been induced to alter his condition.! To these may be
added a few cases of fraud and crime, and some admissions
on oath, which will be considered hereafter, where the party is
estopped on other grounds.

$ 205. Judicial admissions, or those made in Court by the
party’s attorney, generally appear either of record, as in
pleading, or in the solemn admission of the attorney made for
the purpose of being used as a substitute for the regular legal
evidence of the fact at the trial, or in a case stated for the
opinion of the Court. Both these have been already consid-
ered in ‘the preceding pages.? There is still another class of
judicial admissions, made by the payment of money into
Court, upon a rule granted for that purpose. Here, it is
obvious; the defendant conclusively admits that he owes the
amount thus tendered in payment;3 that it is due. for the
cause mentioned in the declaration ; 4 that the plaintiff is enti-
tled to claim it in the character in which he sues ;5 that the
Court -bas jurisdiction of the matter;® that the contract
described is rightly set forth, and was duly executed ;7 that it

L Phil: & Am. on Evid. 378; 1 Phil. Evid. 360. The general doctrine of
estoppels’ is thus stated by Ld. Denman. * Where one, by his words or
conduet; wilfully causes another to believe the existence of a certain state of
things, and induces him to act on that belief, =0 as to alter his own previous
position, the former is concluded from averring against the latter a differen:
state of things as existing at the same time.” Pickard v, Sears, 6 Ad. &
El 469, 475. 'The whole doetrine is ably discussed by Mr. Smith and by
Messrs Hare and Wallace in their notes'to thie cise of Trevivan v, Lawretee.,
See 2 Smith's Leading Cases, p. 430-479, (Am. ed)

2 See Ante, § 2226, 136.

3 Blackburn ». Scholes, 2 Campb. 341 ; Rucker v. Palsorave, 1 Camph.
558 : 1 Taunt. 419, S. C, ; Boyden v. Moore, 5 Mass. 365, 269.

# Seaton v. Benedict, 5 Bing. 28, 32; Benuett p. Francis, 2 B. & P. 550 :
Joues v. Ioar, 5 Pick, 285 ; Huntington v. The American Bank, 6 Pick 340,

5 Lipscombe v. Holmes, 2 Camph. 441.

6 Miller ». Williams, 5 Esp. 19, 21.

7 Gutteridge v. Smith, 2 H. Bl 374 ; Tsrael ». Benjumin, 3 Camph. £0;
Middleton v. Brewer, Peake’s Cas. 15; Randall v, Lynch, 2 Camph. 352,
357 ; Cox v. Brain, 3 Taunt. 95.
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has been broken, in the manner and to the extent declared;?
and, if it was a case of goods sold by sample, that they agreed
with the sample.® In other words, the payment of money
into Court admits conclusively every fact which the plaintiff
would be obliged to prove in order to recover that money.3
But it admits nothing beyond that. If therefore the contract
is illegal, or invalid, the payment of money into Court gives
it no validity ; and if the payment is general, and there are
several counts, or contracts, some of which are legal and
others not, the Court will apply it to the former.® So, if there
are two inconsistent counts, on the latter of which the money
is paid into Court, which is taken out by the plaintiff; the
defendant is not entitled to show this to the Jury, in order to
negative any allegation in the first count.5 The service of a
summons to show cause why the party should not be per-
mitted to pay @ certain sum: into-Court, and @ fortiori, the
entry of a rule or order for that purpose, is also an admission
that so much is due.®

§ 206. It is only necessary here to add, that where judicial
admissions have been made improvidently, and by mistake,
the Court will, in its discretion, relieve the party from the
consequences of his error, b}’ ordering a repleader, or by dis-
charging the case stated, or the rule, or agreement, if made in
Court.” Agreements made out of Court, between attorneys,

1 Dyer v. Ashton, 1 B. & C. 3,

2 Leggatt v, Cooper, 2 Stark. R. 103:

3 Dyer ». Ashton, 1 B. & C. 3; Stapleton v. Nowell, 6 M. & W. 9;
Archer v. English, 2 Seott, N. S. 156 ; Archer v. Walker, 9 Dowl. 21.

4 Ribbans v. Crickett, 1 B. & P. 264 ; Hitchcock v. Tyson, 2 Esp. 481,
note.

5.Gould v. Oliver, 2 M. & Gr. 208, 233, 234 ; Montgomery v. Richardson,
5C. & P.247. ‘

6 Williamson v. Henley, 6 Bing. 299.

7 ¢« Non fatetur, qui errat, nisi jus ignoravit,”” Dig. Iib. 42, tit. 2,1 2.
“Si vero per errorem fuerit facta ipsa confessio, (scil. ah advoeato,) clienti
concessum est, errore probato, usque ad sententinm revoeare.” Mascard, De
Probat. Vol. 1, Quest. 7, n. 63; Ih. n. 19, 20, 21, 22; Id. Vol 1, Conel.
348, per tot. See Kohn v. Marsh, 3 Rob. Louis. R. 48.
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concerning the course of proceedings in Court, are equally
under its control, in effect, by means of its coercive power
over the attorney in all matters relating to professional char-
ac.ter and conduct. But, in all these admissions, unless a
clear case of mistake is made out, entitling the party to relief,
he is held to the admission; which the Court will proceed to
aet upon, not as truth in the abstract, but as a _formula for the
solution of the particular problem before it, namely, the case

in judgment, without injury to the general administration of
Justice.!

§ 207. Admissions which have been acted upon by others
are conclusive ‘against the party making them, in all cases
between him and the person whose conduet he has thus influ-
enced.® It is of no importance whether they were made in
express language to the person himself, or implied from the
open and general conduct of the party.  For, in the latter
case, the implied declaration may be considered as addressed
to every one in particular, who may have occasion to act
upon it. In such cases the party is estopped, on grounds of
public. policy and good faith, from repudiating his owa repre-
semations.®  This rule is familiarly illustrated by the case of
aman cohabiting' with a woman, and treating

her in the face
of the world as his wife, to w

hom in fact he is not married.
Here, though he thereby acquires no rights against others, vet
they may against him; and therefore, if she is supplied with
goods during such cohabitation, and the reputed husband is

1 Sce Gresley on Evid. in Equity, pp. 849358,

Sc | The Roman law was
administered in the same spirit. S

_ 1is, cum quo Lege Aquilia agitur, con-
licet non oceiderit, si tamen oc
ex confesso tenetur ' Dig. lib 42, tiv: 2, 1. 4: 1d. 1. 6
Leeuwen’s Comm. B. V. ch. 21 ; Everhardi Coneil. 1
pro. judicato est ™  Dig. ub. supr. 1. 1.

2See Ante, § 27; Commercial Bank of Natehez v. King. 3 Rob
R. 243. M ‘

3 See Ante, § 195, 196 ; Quick ». Staines, 1 B. & P. 203: (
3 B. & Ad 318; Straton v. Rastall, 2 T, R. 366 ;
3 East, 147. -

fessus est servum occidisse, ; :
cisus sit homo,

See also Van
85, v. 3. * Confessus

Louis,

araves v. Key,
Wyatt ». Ld. Hertford,
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sued for them, he will not be permitted to disprove or deny
the marriage.r So, if the lands of such woman are taken in
execution for the reputed husband’s debt, as his own freehold
in her right, he is estopped, by the relation de facto of hus-
band and wife, from saying that he held them as her servant.?
So if a party has taken advantage of, or voluntarily acted
under the bankrupt or insolvent laws, he shall not be per-
mitted, as against persons parties to the same proceedings, to
deny their regularity.® So also, where one knowingly permits
his name to be used as one of the parties in a trading firm,
under such cireumstances of publicity as to satisfy a Jury
that a stranger knew it, and believed him to be a partner, he
is liable to such stranger in all transactions in which the latter
engaged, and gave credit upon the faith of hisgbeing such
partner* On the same principle it is, that, where one has
assumed to act in an official or professional character, it is
conclusive evidence against him that he possesses that char-
acter, even to the rendering him subject to the penalties
attached to it.5 So also a temant who has paid rent, and
acted as such, is not permitted to set up a superior title of a
third person against his lessor, in bar of an ejectment bronght
by him; for he derived the possession {rom him as his tenant,

1 Watson z. Threlkeld, 2 Esp 637; Robinson v. Nahor, 1 Campb. 245;
Munro v. De Chamant, 4 Campb. 215; Ante, § 27. But where such rep-
resenitation his not been acted upon, namely, in other transactions of the
supposed husband, or wife, they are competent witnesses for each other.
Bathews v: Galindo, 4 Bing. 610 ; Wells v. Fletcher, 5 C. & P. 12; Tufts
v, Hayes, 5 New Hamp. R 452,

2 Divoll ©. Leadbetter; 4 Pick. 220.

3 Like v Howe, 6 Esp. 20 ; Clarke v. Clarke, Ib. 61 ; Goldie v. Gunston,
4 Campb 381; Watson v. Wace, 5 B. & C, 153, explained in Heane v.
Rogers, 9 B. & C. 587 ; Mercer v. Wise, 3 Esp. 219; Harmer v. Davis,
7 Taunt 577 ; Flower v. Herbert, 2 Ves 326,

4 Per Parke, J. in Dickinson ». Valpy, 10 B. & C. 128, 140, 141; Fox
v. Clifton, 6 Bing. 776, 794, per Tindal, C. J. See also Kell v. Nainby,
10 B. & C. 20 ; Guidon ». Robson, 2 Campb. 3062.

5 See Ante, § 195, and cascs cited in notg.
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and shall not be received to repudiate that relation.t But this
rale does not preclude the tenant, who did not receive the
possession from the adverse party, but has only attorned or
paid rent to him, from showing that this was done by mis-
take.2" This doctrine is also applied to the relation of bailor
and bailee, the eases being in principle the same ;® and also
to that of principal and agent.? . Thus, where goods in the
possession of a debtor were attached as his goods, whereas

1 Doe v. Pegge, 1T. R. 759, note, per Ld. Mansfield; Cook v. Loxley,
5 T. R. 4; Hodson ». Sharpe, 10 Bast, 350,352, 353, per Ld. Ellen-
borough ; Phipps v. Seulthorpe, 1 B, & A. 50, 53 ; Cornish v. Searell, 8 B.
& C, 471, per Bayley, J. ; Doe v. Smythe, 4 M. & 8. 347 ; Doe v. Austin,
9 Bing. 41; Fleaming ». Gooding, 10 Bing. 549 ; Jacksen v. Reyunolds,
1 Caines, 444 :‘Jackson v. Scissam, 3 Johns. 499, 504 ; Jackson v. Dobbin,
Ib. 223 ; Jackson . Smith, 7 Cowen, 717; Jackson v. Spear, 7 Wend. 401.
Seg 1 Phil. on Evid. by Cowen & Hill, p. 107, note 192.

2 Williams v. Bartholomew, 1 B, & P. 326 ; Rogers ». Pitcher, 6 Tannt.
202, 208.

3 Gosling v. Birnie, 7 Bing, 339 ;  Phillips ». Hall; 8 Wend. 610; Drown
v. Smith, 3 New Hamp. 299 ; Eastman v. Tuttle, 1 Cowen, 248; MeNeil
v. Philip, 1 MeCord, R. 392; Hawes v. Watson, 2 B. & C. 540 ; Stonard
v. Dunkin, 2 Campb. 344; Chapman v. Searle, 3 Pick. 38, 44 ; Dixon z.
Hamond, 2 B & Ald. 310; Jewett v, Torrey, 11 Mass 219 ; Lyman v.
Lyman, 1b. 3175 Story on Builments, § 102; Kieran v. Sandars, 6 Ad. &
El. 515. But where the bailor was but a trustee, and is no longer liable over
to the cestur que trust, a delivery to the latter is a good defence for the bailee,
against the bailor. This principle is familiarly applied to the ease of goods
attached by the sheriff, and delivered for safe keeping to a person, who
delivers them over to the debtor. After the lien of the sheriff is dissolved,
he can have no'action against his bailee. Whittier ». Smith, 11 Mass 211 ;
Cooper v. Mowry, 16 Mass. 8: Jenney v. Rodman, Ib, 464, 8o, if the
goods did pot belong to the debtor, and the bailee has delivered them to the
true owner. Learned v. Bryant, 13 Mass. 224 ; Fisher v. Bartlett, 8 Greenl.
122. Ogle v. Atkinson, 5 Taunt. 749, which seems to contradict the text,
has been overruled, as to this point, by Gosling . Birnie, supra. See also
Story on Agency, § 217, note.

4 Story on Agency, § 217, and cases there cited. * The agent, however, is
not estopped to set up the jus ferfii in any case, where the title of the prin-
cipal was acquired by fraud; and the same principle seems to apply to other
cases of bailment, Hardman v. Willeock, 9 Bing, 382, note.
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they were the goods of another person, who received them of
the sheriff in bailment for safe custody, as the goods of the
debtor, without giving any notice of his own title, the debtor
then possessing other goods, which might have been attached ;
it was held, that the bailee was estopped to set up his own
title in bar of an action by the sheriff for the goods.! The
acceptance of a hill of exchange is also deemed a conclusive
admission, against the acceptor, of the genuineness of the
signature of the drawer, thongh not of the indorsers, and of
the authority of the agent, where it was drawn by procura-
tion, as well as of the legal capacity of the preceding parties
to make the contract. The indorsement, also, of a bill of
exchange or promissory note, is a conclusive admission of the
genuineness of the preceding signatures, as well as of the
authority of the agent, in cases of procuration, and of the
capacity of the parties. So, the assignment of a replevin
bond, by the sheriff, is an admission of its due execution and
validity as a bond.? So, where land has been dedicated to
public use, and enjoyed as such, and private rights have been
acquired with reference to it, the original owner is precluded
from revoking it And these admissions may be pleaded by
way of estoppel en pais.?

§ R08. It makes no difference, in the operation of this rule,
whether the thing admitted was #rue or false; it being the
fact that it has been acted upon, that renders it conclusive.

1 Dewey v. Field, 4 Mete. 381, See also Pitt v. Chappelow, 8 M. & W.
616 ; Sanderson ». Collman, 4 Scott, N. R. 638 ; Heane ». Rogers, 9 B. &
C. 577; Dezell v, Odell, 3 Hill, 215.

2 Seott v. Waithman, 3 Stark. 168 ; Barnes v. Lucas, Ry. & M. 264;
Plumer «. Briscoe, 12 Jur. 351. ;

3 Cincinnati v. White, 6 Pet. 439 ; Hobbs v. Lowell, 19 Pick. 405.

4 Story on Bills of Exchange, § 262, 263/; Sanderson v. Collman, 4 Scott,
N.R. 638; Pitt v. Chappelow, 8 M. & W. 616; Taylor v. Croker, 4 Esp.
187 ; Drayton v. Dale, 2 B. & C. 293 ; Haly v. Lane, 2 Atk. 181 ; Bass v.
Clive, 4 M. & S. 13; Ante, § 195, 196, 197 ; Weakley v. Bell, 9 Watts,
273. .

VOL. L. 23
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Thus, where two brokers, instructed to effect insurance, wrote
in reply that they had got two policies effected, which was
false: in an action of trover against them by the assured for
the two policies, Lord Mansfield held them estopped to deny
the existence of the policies, and said he should consider them
as the actual insurers.t ' This principle has also been applied
to the case of a sheriff, who falsely returned that he had
taken bail.?

§ 209. On the other hand, verbal admissions, which have
not been acted upon, and which the party may controvert,
without any breach of good faith, or evasion of public justice,
thaugh admissible in evidence, are not held conclusive against
him. Of this sort is the admission, that his trade was a nui-
sance, by one indicted for setting it up in another place;3 the
admission, by the defendant in an action for criminal conver-
sation, that the female in question was the wife of the plain-
tiff ;4 the omission by an insolvent, in his schedule of debts,
of a particular claim, whigh he afterwards sought to enforce
by suit.5 In these, and the like cases, no wrong is done to
the other party, by reeeiving any legal evidence showing that
the admission was erroneous, and leaving the whole evidence,
including the admission, to be weighed by the Jury.

I Harding v. Carter, Park. on Ins.p. 4. See also Salem ». Williaws,
8 Wend. 483; 9 Wend. 147, S. C.; Chapman v». Searle, 3 Pick. 38, 44;
Hall . White, 3 C. & P. 136 ; Den v. Oliver; 3 Hawks, R. 479; Doe v.
Lambly. 2 Esp. 635;; 1 B. & A. 650, per Ld Ellenborough; Price’v Har-
wood, 3 Campb. 108; Stables v. Fley, 1 C. & P. 614; Howard v. Tucker,
1 B. & Ad. 712. Ifit is a case of innocent mistake, still, if it has been
acted upen by another, it is conclusive in his favor. As, where the supposed
malker of a forged note mnocently paid it to a bond fide holder, he shall be
estopped 1o tecover back the meney.. Salem Bank v. Gloucester Bank,
17 Mass. 1, 27.

2 Simmons v. Bradford, 15 Mass. 82 ; Eaton ». Ogier, 2 Greenl. 46.

3 Rex v. Neville, Peake’s Cas, 91.

4 Morris ». Miller, 4 Burr. 2057, further explained in 2 Wils. 399 ; 1 Doug.
174 ; and Bull. N. P. 28. .

5 Nichols v. Downes, 1 Mood. & R. 13; Hart v. Newman, 3 Campb. 13.
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§ 210. In some other cases, connected with the adminis-
tration of publie justice, and of government, the admission is
held conclusive, on grounds of public policy. 'Thus in an ac-
tion on the statute against bribery, it was held that a man,
who had given money to another for his vote, should not be
admitted to say, that such other person had no right to vote.
So, one who has officiously intermeddled with the goods of
another recently deceased, is, in favor of creditors, estopped to
deny that he is executor.? Thus, also, where a ship-owner,
whose ship had been seized as (orfeited for breach of the
revenue laws, applied to the secretary of the Treasury for a
remission of forfeiture, on the ground that it was incurred by
the master ignorantly and without fraud, and upon making
oath to the application, in the usunal course, the ship was
given up; he was not permitted afterwards to gainsay it, and
prove the misconduct of the master, in an action by the latter
against the owner for his wages on the same voyage, even
by showing that the fraud had subsequently come to his
knowledge.?  The mere fact that_an admission was made
under oath does not seem alone to render it conclusive against
the party, but it adds vastly to the weight of the testimony ;
throwing upon him the burden of showing that it was a case
of elear and innocent mistake. Thus, in a prosecution under

1 Combe v. Pitt, 3 Burr. 1588, 1590; Rigg v. Curgenven, 2 Wils. 395.

2 Reade’s case, 5 Co. 33, 34; Toller's Law of Exrs. 37-41. See also
Quick ». Staines, 1 B. & P. 203, Where the owners of a stage eoach took
up more passengers than were allowed by statute, and an injury was laid to
have arisen from overloading, the excess beyond the statute number was held
by Ld. Ellepborough to be conclusive evidence that the aceident arose from
that -cause. Israel ». Clark, 4 Esp. 259.

3 Freeman v. Walker, 6 Greenl. 68. But a sworn entry at the custom-
house, of certain premises, as being rented by A., B. and C. as partners, for
the sale of beer, though conclusive in favor of the crown, is not conclusive
evidence of the partnership, in a eivil suit, in favor of a stranger. Ellis ».

Fatson, 2 Stark. R. 453, The differénce between this case and that in the
text may be, that, in the latter, the party gained an advantage to himself,
which was not the case in the entry of partnership ; it being only incidental
to the prineipal object, namely, the designation of the place where an excisable
commodity was sold.
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the game laws, proof of the defendant’s oath, taken under the
incomne act, that the yearly value of his estate was less than
£100, was held not quite conclusive against him, though
very strong evidence of the fact.! And even the defendant’s
belief of a fact, sworn to in an answer in Chancery, is admis-
sible at law, as evidence against him of the fact, though not
conclusive.?

§ 211. Admissions in deeds have already been considered,
n regard to, parties and privies,® between whom they are
generally conclusive; and when not technically so, they are
entitled to great weight, from the solemnity of their nature.
But when offered in evidence by a stranger, or, as it seems,
even by a party against a stranger, the adverse party is not
estopped, but may repel their effect, in the same manner as
though they were only parol admissions.

$ 212. Other admissions, thongh in writing, not having
been acted upon by another to his prejudice, nor falling within
the reasons before mentioned for estopping the party to gain-
say them, are not conclusive against him, but are left at large,
to be weighed with other evidence by the Jury. "Of this sort
are receipts, or mere acknowledgments, given for goods or
money, whether on separate papers, or indorsed on deeds, or

I Rex v. Clarke, 8 T. R. 220. Tt is observable, that the matter sworn to
was rather a matter of judgment, than of certainty in fact. But in Thornes
». White, 1 Tyrwh, & Grang. 110, the party had sworn positively to' matter
of fact in his own knowledge; but it was held not conelusive in law against
him, though deserving of much weight with the Jury.

2 Doe v. Steel, 3 Campb. 115. Answers in Chancery are always admis-
sible at law, against the party ; but do not seem to be held strietly conclusive,
merely because they are sworn to. See Bull. N. P. 236, 237; 1 Stark.
Evid. 284 ; Cameron v, Lightfoot, 2 W. Bl. 1190 ; Grant ». Jackson, Peake’s
Cas. 203 ; Studdy v. Saundexs, 2 D. & R. 347; De Whelpdale ». Milburn,
5 Price, 485. '

3 Ante, § 22, 23, 24, 189, 204.

4 Bowman ». Rostron, 2 Ad. & EL 295, n. ; Woodward ». Larking,
3 Esp. 286 ; Mayor of Carlisle v. Blamire, 8 East, 487, 492, 493, "
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on negotiable securities ;! the adjustment of a loss, on a policy
of insurance, made without full knowledge of all the circum-
stances, or under a.mistake of fact, or under any other invali-
dating circumstances ;? and accounts rendered, such as an
attorney’s?® bill and the like. So of a bill in Chancery, which
is evidence against the plaintiff of the admissions it contains,
though very feeble evidence, so far as it may be taken as the
suggestion of counsel.

1 Skaife v. Jackson, 3 B. & C. 421; Graves v. Key, 3 B. & A. 313;
Straton ». Rastall, 2 T. R. 366 ; Fairmaner v. Budd, 7 Bing. 574 ; Lampon
v. Corke, 5 B. & Ald. 606, 611, per Holroyd, J.; Harden v. Gordon,
2 Mason, 541, 561 ; Fuller v. Crittenden, 9 Conn. 401 ; Ensign v. Webster,
1 Johns. Cas, 145; Putnam v. Lewis, 8§ Johns. 389; Stackpole v. Arnold,
11 Mass. 27 ; Tucker v. Maxwell, Ib. 143; Williamson ». Scott, 17 Mass.
249, The American cases on this subject are collected in Cowen & Hill’s
valuable notés to 1 Phil. Evid. p. 108, note 194, and p. 549, note 963.

2 Reyner v. Hall, 7 Taunt. 725 ; Shepherd ». Chewter, 1 Campb. 274,
276, n(.ne by the reperter; Adams ». Sanders, 1 M. & M. 373 ; Christian
v. Coombe, 2 Esp. 489; Bilbie v. Lumley, 2 East, 469 ; Elting v. Scott,
2 Johns 157. .

3 Lovebridge . Botham, 1 B. & P. 49.

4 Bull. N. P. 235; Doe v. Sybourn, 7 T. R. 3.
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CHAPTER XII.
OF CONFESSIONS.

§ 213. THE only remaining topic, under the general head
of admissions, is that of confessions of guilt in criminal
prosecutions, which we now propose to consider. It has
already been observed; that the rules of evidence, in regard
to the voluntary admissions of the party, are the same in
criminal as in civil cases. But, as this applies only to admis-
sions brought home to the party, it is obvious that the whole
subject of admissions made by agents and third persons,
together with a portion of that of implied admissions, can of
course have very little direct application to confessions of
crime, or of guilty intention. = In treating this subject, how-

ever, we shall follow the convenient course pursued by other
writers, distributing this branch of evidence into two classes,
namely, first, the direct confessions of guilt ; and secondly,
the indirect confessions, or. those which, in civil cases, are
usually termed implied admissions. :

$214. But here, also, as we have before remarked in
regard to admissions,' the evidence of verbal confessions of
guilt is to be reccived with great caution. For, besides the
danger of mistake, from the misapprehension of witnesses, the
misuse of words, the failure of the party to express his own
meaning, and the infirmity of memory, it should be recollected
that the mind of the prisoner himself is oppressed by the
calamity of his situation, and that he is often influenced by
motives of hope or fear to make an untrue confession.® The

1 Ante, § 200.
2 4 Hawk. P. C. 425, B. 2, ch. 46, § 36; MeNally's Evid. 42, 43, 44 -
Vaughan » Hann, 6 B. Monr. R. 341.  Of this character was the rémnrkab!e

.
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zeal, too, which so generally prevails, to detect offenders, espe-
cially in cases of aggravated guilt, and the strong disposition,
in the persons engaged in pursuit of evidence, to rely on slight

ease of the two Boorns, convieted in the Supreme Court of Vermont, in Ben-
nington county, in September term, 1819, of the murder of Russell Colvin,
May 10, 1812. ‘Tt appeared that Colvin, who was the brother-in-law of the
prisoners, was a person of a weak and not perfectly sound mind ; that he was
considered burdensome to the family of the prisoners, who were obliged 1o
support him ; thit on the day of his disappearance, being in a distant field,
where the prisoners were at work, a violentiguarrel broke out between them 3
and that one of them struck him a severe blow on the back of the head with
a club, which felled him to the ground. Some suspicions arose at that time
that he was murdered ; which were increased by the finding of his hait in the
same field a few months afterwards. These suspieions in proeess of time
subsided ; but, in 1819, one of the neighbors having repeatedly dreamed of
the murder, with great minuteness of eircumstance, both in regard to his
death and the concealment of his remains, the prisoners were vehemently
accused, and generally believed guilty of the murder. Upon strict search,
the pocket knife of Colvin, and a button of his clothes, were found in an cld
open cellar in the same field, and in a hollow stump not many rods from it
were discovered two nails and a number of bones, believed to be those of a
man. Upon this evidence, together with their deliberate confession of the
fact of the murder and concealment of the bodyin those places, they were
conyicted and sentenced to die. On the same day they applied to the legisla-
ture for a commutation of the sentence of death to'that of perpetual dmprison-
ment ; which, as 1o one of them only, was granted. The confession being
now withdrawn and contradieted, and a reward offered for the discovery of
the missiny man, he was found in New Jersey, and retarned home, in time 10
prevent the execution. He had fled for fear that they would kil him. The
bones ‘were those of some animal. = They had been advised, by some mis-
judgitig friends, that, as they would eertainly be convicted, upon the cireum-
stanees proved, theironly ehance for lifewas by eommutation of punishment,
and that this depended on their making a penitential confession; and thereupon
obtaining a recommendation to merey. This case, of which there is a Report
in the Law Library of Harvard University, is eritically examined in a learned
and elaborate article in the North American Review, Vol. 10, p. 418 —429.
For other cases of false confessions, see Wills on Cirenmstantial Evidence,
p. 88; Phil. & Am. on Evid. 419; 1 Phil. Evid. 307, n.; Warickshall’s
case, 1 Leach, Cr. Cas. 299, n. Mr. Chitty mentions a case of an innocent
person making a false construetive confession, in order to fix suspicion on
himself alone, that his guilty brothers might have time to escape ; a stratagem




282 LAW OF EVIDENCE. [ParT m.

prosecutor,) or by his wife, the prisoner being his servant,® or
by an officer having the prisoner in custody,® or by a magis-
trate,* or, indeed, by any one having authority over him, or
over the prosecution itself,? or by a private person in the pres-
ence- of one in authority,® the confession will not be deemed
voluntary, ‘and will be rejected. The authority, known to
be possessed by those persons, may well be supposed both to
animate the prisoner’s hopes of favor, on the one hand, and
on the other to inspire him with awe, and in some degree to
overcome the powers of his mind. It has been argued, that
a eonfession made upon the promises or threats of a person,
erroneously believed by the prisoner to possess such authority,
the person assuming to act in the capacity of an officer or
magistrate, ought, upon the same principle, to be excluded.

I Thompson's case, 1 Leach, Cr. Cas. 825 ; Cass’s case, Id. 328, n.; Rex
v. Jones; Russ. & R. 152; Rex v. Griffin, Id, 151 ; Chabboek’s cuse, 1 Mass.
144 ; Rex v. Gibbons, 1 C. & P. 97, note (a); Rex ¢. Partridge, 7C. &
P. 551 ; Roberts’s case, 1 Déver. 259; Rex v. Jenkins, Rus. & Ry. 492;
Regina v.-Hearn, 1 Car. & Marsh. 109. See also Phil. & Am. on Evid.
430, 431.

2 Rex v. Upchurch, 1 Mood. Cr. Cas. 465 ; Regina ». Hewett, 1 Car. &
Marshm. 534 ; Rex v. Taylor, 8 C. & P.733. In Rex v. Simpson, 1 Mood.
Cr. Cas. 410, the inducements were held out by the mother-in-law of the
proséeutor, in his house, and in the presence of his wife, who was very deaf;
and the confessions thus obtained were held inadmissible. See Mr Joy’s
Treatise on the Admissibility of Confessions, p. 5—10.

3 Rex v. Swatkins, 4 C. & P. 548 ; Rex v. Mills, 6 C. & P. 146 ; Rex
v. Sextons, 6 Petersd. Abr. 84; Rex ». Shepherd, 7 C. & P. 579, See
also Rex v. Thornton, 1 Mood. Cr. Cas. 27.

4 Rudd’s case, 1 Leach, Cr. Cas. 135 ; Guild’s case, 5 Halst. 163.

5 Rex ». Parratt, 4 C. & P. 570, which was a confession by a sailor to his
captain, who threatened him with prison, en a charge of stealing a watch.
Rex ». Enoch, 5 C. & P. 539, was a confession made 10 a woman, in whose
custody the prisoner, who was a female, had been left by the officer, The
official charaeter of the person to whom the eonfession is made does not affect
its admissibility, provided no inducements were employed. Joy on Confes-
sions, &o. p. 59-61; Rex v. Gibbons, 1 C. & P. 97, note (a); Knapp’s
case, 10 Pick. 477 ; Mosler’s case, 6 Penn. Law Journ. 90,

6 Roberts’s case; 1 Dever. 259 ; Rex v. Pountney, 7 C. & P. 302; Reg.
v. Laungher, 2 C. & K. 225.
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The prineiple itself would seem to require such exclusion;

but the point is not known to have received any judicial con-
sideration.

§ 223. But whether a confession, made fo a person who has
no authority, upon an inducement held out by that person, is
receivable, is a question upon which learned Judges are known
to entertain opposite opinions.! In one case; it was laid
down as a settled rule, that any person telling a prisoner that
it would be better for him to confess, will always exclude any
confession made to that person.2 And this rule has been
applied n a variety of cases, both early and more recent.? On
the other hand, it has been held, that a promise made by an
indifferent person, who interfered officiously, without any kind
of authority, and promised, without the means of performance,
can scarcely be deemed sufficient to produce any effect, even
on the weakest mind, as an inducement to confess; and
accordingly eonfessions made under such eircumstances have
been admitted in evidence.* The difficulty experienced in
this matter seems to have arisen from the endeavor to define
and settle, @s a rule of law, the facts and circumstances which
shall be deemed, #n all cases, to have influenced the mind of
the prisoner, in making the confession. In regard to persons

1'So stated by Parke, B. in Rex v. Spencer, 7 C. & P. 776. See also
Rex. v. Pountney, Id. 302, per Alderson, B. ; Rex v. Row, Russ. & R. 133,
per Chambre, J. .

2 Rex v. Dunn, 4 C. & P. 543, per Bosanquet, J.; Rex’ v. Slaughter,
BC. & P. 734,

3 See accordingly, Rex ». Kingston, 4 C, & P. 387 ; Rex v. Clewes, Id.
231 ; Rex ». Walkley, 6 C. & P. 175; Guild’s case, 5 Halst. 163 ; Kuapp’s
case, 9 Pick. 496, 500-510; Rex ». Thomas, 6 C. & P. 533.

* Rex v. Hardwick, 6 Petersd. Abr. 84, per Wood, B.; Rex v. Taylor;
8C. & P. 734, See accordingly, Rex v. Gibbons, 1 C. & P. 97; Rex v.
Tyler, Id 1203 Rex ». Lingate, 6 Petersd. Abr. 84; 2 Lewin’s Cr. Cas.
125, note. In Rex v. Wild, 1 Mood. Cr. Cas. 452, the prisoner, a boy
under fourteen, was required to kneel, and was solemnly adjired to tell the
truth. The convietion, upon his confession thus made, was held right, but
the mode of obtaining the confession was very much «disapproved. Rex v.
Row, Russ. & Ry. 153.
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grounds of suspicion, which are exaggerated into sufficient
proof, together with the character of the persons necessarily
called as witnesses, in cases of secret and atrocious crime, all
tend to impair the value of this kind of evidence, and some-
times lead to its rejection, where, in civil actions, it would
have been received.! ' The weighty observation of Mr. Justice
Foster is also to be kept in mind, that “this evidence is not,
in the ordinary course of things, to be disproved by that sort
of negative evidence, by which the proof of plain facts may
be, and often is, confronted.” .

— -k — Y

which was completely successful ; afier which he proved an afi%i, in the most
satisfactory manner. 1 Chitty’s Crim. Law, p. 85; 1 Dickins. Just. 629,
note. See also Joy on Confessions, &ec. p. 100~109. The civilians placed
little reliance on naked confessions of guilt, not corroborated by other testi-
mony. Carpzovius, after citing the opinion of Severus to that effect, and
enumerating the various kinds of misery which tempt its wretched yvietims to
this . mode of suieide, adds —  quorum omnium ex his fontibus contra se
gnﬁssa pronunciatio, non tam delicti confessione firmati quam vox doloris, vel
insanieniis oratio est.” B. Carpzov. Pract. Rerum. Criminal, Pars ’Hl.
Quest. 114, p. 160. The just value of these' instances of false confessions of
crime has been happily stated by one of the most aceomplished of modern
Jurists, and is best expressed in his own language. * Whilst such anemalous
cases ouglht to render Courts and Juries, at all times, extremely watehful of
every fact attendant on confessions-of guilt, the cases should never be invoked,
or so urged by the accused’s counsel, as to invalidate indiscriminately all con-
fessions put to the Jury, thus repudiating those salutary distinctions which the
Court, in the judicious exercise of its duty; shall be enabled to makes Such
an use of these anomalies, which should be regarded as mere exceptions, and
which should speak only in the voice of warning, is no less unprofessional
than impolitic; and should be regarded as offensive to the mntelligence both of
the Court and Jury.”” — ** Confessions and circumstantial evidence are entitled
t0.a known and fixed standing in the law ; and while it behooves students and
lawyers to exami.ne, and carefully weigh their just force, and, as far as practica-
ble, to define their proper limits ; the advocate should never be induced by pro-
fessional zeal, or aless worthy motive, to argue against their existence, bé they
respectively invoked, either in favor of, or against, the accused.”” Huﬁ'mnu"s
Course of Legal Study, Vol. 1, p. 367, 368. See also The (London) Law
Magazine, Vol. 4, p. 317, New Series.
Rostar’s Di 9/ .
. 1]31‘1:::3;?‘ ?:lufnzjgs See also Lench v, Lench, 10 Ves, 518 ; Smith
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$ 215. Subject to these cautions in receiving and weighing
them, it is generally agreed, that deliberate confessions of
guilt are among the most effectual proofs in the law.! Their
value depends on the supposition, that they are deliberate and
voluntary, and on the presumption that a rational being will
not make admissions prejudicial to his interest and safety,
unless when urged by the promptings of truth and conscience.
Such confessions, so made by a prisoner, to any person, at
any moment of time, and at any place, subsequent to the
perpetration of the crime, and previous to his examination
before the magistrate, are at Common Law received in evi-
dence, as among proofs of guilt? Confessions, too, like ad-
missions, may be inferred from the conduct of the prisoner,
and from his silent acquiescence in the statements of others,
respecting himself, and made in his presence; provided they
were not. made under circumstances which prevented him
from replying to them.® The degree of eredit due to them
is to be estimated by the Jury, under the circumstauces of
each case. Confessions made before the examining magis-
trate, or during imprisonment, are affected by additional con-
siderations. '

§ 216. Confessions are divided into two classes, namely,
judicial and eztrajudicial.  Judicial confessions are those
which are made before the magistrate, or in Court, in the due
course of legal proceedings; and it is essential that they be
made of the free will of the party, and with full and perfect
knowledge of the nature and consequences of the ‘confession.

1 Dig. lib. 42, tit. 2, De Confess. ; Van Leeuwen’s Comm. B. 5, ch. 21,
§ 1; 2 Poth. on Obl. (by Evans) App. Numb. xvi. § 13; 1 Gilb. Evid. by
Lofft, 216;; 4 Hawk. P. C. 425, B. 2, ch. 46, § 35 ; Mortimer ». Mortimer,
2 Hagg: Con. R. 315 ; Harris v. Harris, 2/ Hagg. Feel. R. 409.

2 Lambe's case, 2 Leach, Cr. Cas, 625,620, per Grose, J. ; Warickshall’s
case, 1 Leach, Cr. Cas. 298 ; MeNally’s Evid. 42, 47.

3 Ante, § 197 ; Rex v. Bartlett, 7 C. & P. 832 ; Rex v. Smithie, 5 C.&
P. 332; Rex v. Appleby, 3 Stark. R. 33 ; Joy on Confessions, &e. 77~80;
Jones v. Morrell, 1 Car. & Kir. 266.
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F)f this kind are the preliminary examinations, taken in writ-
lng by the magistrate, pursuant te statutes; and the plea of
gul]ty, made in open Court, to an indictment. Elither of these
is sufficient to found a conviction, even if to be followed by a
sentence of death, they being deliberately made, under the
deepest solemmities, with the advice of counsel, and the pro-
tecting caution and oversight of the Judge. Such was the
rule of the Roman Law;— Confessos in jure, pro judicatis
.Izaéeri placet ;—and it may be-deemed a rule of universal
Jurisprudence.! | Eztrajudicial confessions are those which are
made by the party elsewhere than before a magistrate, or in
Court; this term embracing not only explicit and ezpress
confessions of crime, but all those admissions of the accused,
from which guilt may be émplied. All confessions of this kind
are receivable in evidence, being proved like other facts, to be
weighed by the Jury. ;

$ 217. Whether eztrajudicial confessions, uncorroborated by
any other proof of the corpus delicti, are of themselves suffi-
cient to found a conviction of the prisoner, has been gravely
doubted. In the Roman Law, such naked confessions
fxmounted only to.a semiplena probatio, upon which alene no
_!udgmcm could be founded ; and at most the party could only
in proper cases be put to the torture. But if voluntarily made
in the presence of the injured party, or, if reiterated at ditfer:
ent times in his absence, and persisted in, they were received
as plenary proof:2 In each of the English cases usually cited
in favor of the sufficiency of this evidence, there was some
corroborating circumstance.? In the United States, the pris-

1 Cod. Lib. 7, tit. 59 ; 1 Poth. on Obl. Pt. iv. ch. 3, § 1, num. 798 ; Van
Leeuwen’s Comm. B. 5, ch. 21, § 2 Maseard. De Probat. Vol. 1. Concl
344 ; Aate, § 179. 3.y

2 N. Everhard. Concil. xix. 8, Ixxii. 5; exxxi. 1§ clxiv. L, 2, 3, elxxxvi
-2‘, 3, 11; Mascard. De Probat. Vol 1, Conel. 347, 340: Van Leeuwen's
Comm. B. 5, ch. 21, § 4, 5; B. Carpzov. Practic. Rerum Criminal. Pars 1T
Quast. 60, n. 8, .

3 .\‘\"‘heeling'sx case, 1 Leach, Cr. Cas. 349, n., seems to be an exeeption ;
but it is too briefly reported to be relied on. Tt 'is in these words : — s Bu;
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oner's confession, when the ecorpus delicti is not otherwise
proved, has been held insufficient for his conviction ; and this
opinion certainly best accords with the humanity of the crim-
inal code, and with the great degree of caution applied in
receiving and weighing the evidence of confessions in other
cases; and it seems countenanced by approved writers on this
branch of the law.!

$ 218. In the proof of confessions, as in the case of ad-
missions in civil cases, the whole of what the prisoner said on
the subject, at the time of making the confession, should be
taken together. This rule is the dictate of reason, as well as

in the case of John Wheeling, tried before Lord Kenyon, at the Summer
Assizes at Salisbury, 1789, it was determined, that a prisoner may be con-
vieted on his own confession, when proved by legal testimony, though it is
totally uncorroborated by any other evidence.”” But in Eldridge’s ecase,
Russ. & Ry. 440, who was indicted for larceny of a horse, the beast was
found in his possessiongand he had sold it for £12, after asking £35, which
last was its fair value. In the case of Falkner and Bond, Ib, 481, the person
robbed was called upon his recognizance, and it was proved, that one of the
prisoner’s had endeavored to send a message to him to keep him from appear-
ing. In White’s case, Ib. 508, there was strong circumstantial evidence,
both of the lareeny of the oats from the prosecator’s stable, and of the
prisoner’s guilt; part of which evidence was also given in Tippet's case,
1hy. 509, who was indicted for the same larceny ; and there was the additional
proof, that he was an under ostler in the same stable. And in all these
cases, except that of Falkner and Bond, the confessions were solemnly made
before the examining magistrate, and taken down in due form of law. In
tho ease of Falkner and Bond, the confessions were repeated, once to the
officer who apprehended tliem, and afterwards, on hearing the depositions
read over, which contained the charge. ~In Stone’s case, Dyer, 215, pl. 50,
which is a very brief note, it does not appear that the corpus delicti was not
otherwise proved ; on the contrary, the natural inference from the report is,
that it was. In Francia’s case, 6 State Tr. 58, there was much corroborative
evidenge ; but ‘the prisoner was acquitted; and the opinion of the Judges
went only to the sufficiency of a confession” solemnly made, upon the arraign-
ment of the party for high treason, and this only upon the particular language
of the statutes of Ed. 6. See Foster, Disc. p. 240, 241, 242,

1 Guild’s case, 5 Halst. 163, 185; Long’s case, 1 Hayw. 524, (455);
4 Hawk. P. C. 425, B. 2 ch. 46, § 36.
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of humanity. The prisoner is supposed to have stated a pro-
position respecting his own connexion with the erime ; but it
is not reasonable to assume that the entire proposition, with
all its limitations, was contained in one sentence, or in any
particular number of sentences; excluding all other parts of
the conversation. = As in other cases, the meaning and intent
of the parties is collected from the whole writing taken to-
gether, and all the instruments, executed at one time by the
parties, and relating to the same matter, are equally resorted
to ‘for that purpose; so here, if one part of a conversation is
relied on, as proof of a confession of the crime, the prisoner
has a right to lay before the Court the whole of what was
said in that conversation; not being confined to so much only
as is explanatory of the part already proved against him, but
being permitted to give evidence of all that was said upon
that occasion, relative to the subject-matter in issue.! For,
as has been already observed respecting admissions,? unless
the whole is received and cousidered, the true meaning and
import of the part whichis good evidence against him eannot
be ascertained. But if, after the whole statement of the
prisoner is given in evidence, the prosecutor can contradict
any part of it, he is at liberty to do so; and then the whole
testimony is left to the Jury for their consideration, precisely
asin other cases, where one part of the evidence is contradic-
tory to another For it is not to be supposed that all the
parts of a confession are entitled to equal credit. The Jury
may believe that part which charges the prisoner, and reject
that which is in his favor, if they see sufficient grounds for
so doing! If what he said in his own favor is not contra-

1 Per Ld. C. J. Abbott, in The Queen’s case, 2 B. & B. 297, 208;
4 Hawk. P. C. 426, B! 2, ch. 46, § 42 ; Rex v. Jones, 2 C. & P. 629 : Rex
v. Higgins, 2 C. & P. 603 ; Rex v. Hearne, 4 C; & P. 215 ; Rexv. Clewes,
Ib. 221 ; Rex». Steptoe, Ib. 397,

2 Ante, § 201, and cases there cited,

3 Rex v. Jones, 2 C. & P. 629.

4 Rex v. Higgins, 3 C. & P, 603 ; Rex v. Steptoe, 4 C. & P. 397 ; Rex
v. Clewes, 4 C, & P. 221 ; Respublica v. McCarty, 2 Dall. 86, 88,
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dicted by evidence offered by the prosecutor, nor improbable
in itself, it will naturally be believed by the Jury; but they
are not bound to give weight to it on that account, but are at
liberty to judge of it like other evidence, by all the circum-
stances of the case. And if the confession implicates other
persons by name, yet it must be proved as it was made,
not omitting the names; but the Judge will instruct the

Jury, that it is not evidence against any but the prisoner who
made it.!

$ 219. Before any confession can be received in evidence
in a criminal case, it must be shown that it was voluntary.
The course of practice is to inquire of the witness, whether
the prisoner had been told that it would be better for him to
confess,'or worse for him if he did not confess, or whether
langnage to. that effect had been addressed tohim?® ¢ A free
and voluntary eonfession,” said Eyre, C. B.2 «is deserving of
the highest credit, because it is presumed to flow from the
strongest sense of guilt, and therefore it is admitted as proof
of the crime to which it refers; but a confession, forced from
the mind by the flattery of hope, or by the torture of fear,

! Rex . Hearne, 4 C. & P. 215; Rex v. Clewes, Ib, 221, per Littledale,
J., who said he had considered this point very much, and was of opinion that
the names ought not to be left out. It may be added, that the credit to be
given 1o the confession may depend much on the probability that the persons
named were likely 10 engage in such a transaction. See also Rex . Fleteher,
Ib. 250, The: point was degided in the samie way, in Rex ». Walkley, 6 C.
& P. 175, by Garney, B., who said it had been much considered by the
Judges.  Mr. Justice Parke thought otherwise ; Barstow’s case, Lewin's Cr.
Cas. 110,

21 Phil. on Evid. 401; 2 East, P. €. 659. The rule excludes not only
direet confessions, but any other declaration tending to implicate the prisoner
in the erime eharged, even though, in terms, it is an accusation of another, or
arefusal to confess.  Rex ». Tyler; 1.C. & P. 1295 Rex v. Enoch, 5 C. &
P. 539. See further, as to the object of the rule, Rex v. Court, 7 C. & P.
486, per Littledale, J.; The People ». Ward, 15 Wend. 231.

3 In Warickshall’s case, 1 Leach, Cr. Cas. 299; McNally's Evid. 47;
Knapp's case, 10 Pick. 489, 490 ; Chabbock’s case, 1 Mass, 144,

VOL. I 24
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comes in so questionable a shape, when it is to be considered
as the evidence of guilt, that no eredit ought to be given to
it; and therefore it is rejected.”? The material inquiry,
therefore, is, whether the confession has been obtained by the
infiience. of hope or fear, applied by a third person to the
prisoner’s mind. The evidence to this point, being in its
nature preliminary, is addressed to the Judge, who admits the
proof of the confession to the Jury, or rejects it, as he may or
may not find it to have been drawn from the prisoner by the
application of those motives. This matter resting wholly in
the discretion of the Judge, upon all the circumstances of the
case, it is difficult to lay down particular rules, @ priori, for
the government of that discretion. The rule of law, applica-
ble to all cases, only demands that the confession shall have
been made voluntarily, without the appliances of hopc or fear,
by any other person; and whether it was so made or not, is
for him to determine, upon consideration of the age, situation,
and character of the prisoner, and the circumstances under
which it was made? Language addressed by others, and
sufficient to overcome the mind of one, may have no effect
upon that of another; a consideration which may serve to
reconcile some contradictory decisions, where the principal
facts appear similar in the reports, but the lesser eircum-
stances, though often very material in such preliminary in-
quiries, are omitted. But it cannot be denied, that this rule

1 In Seotland this distinction, between voluntary confessions and  those
which have been extorted by fear or elicited by promises, is not recognised;
but all confessions, obtained in either mode, are admissible at the discretion of
the Judge. In strong cases of undue influence, the course is to reject them ;
otherwise, the eredibility of the evidence is left to the Jury. See Alison’s
Criminal Law of Scotland, p. 581, 582.

2 Boyd v. The State, 2 Humphreys, R. 37 ; Regina v. Martin, 1 Armstr.
Macartn. & Ogle, R. 197.

3 MeNally’s: Evid. 43 ; Nute's case, 6 Petersdorf’s Abr. 82; Knapp's
case, 10 Pick. 496; United States v. Nott, 1 McLean, 499 ; Cowen &
Hill’s note to 1 Phil. Evid. 111; Ante, § 49 ; Guild’s case, 5 Halst. 163,
180 ; Drew’s case, 8 C. & P. 140; Rex ». Thomas, 7 C. & P. 345; Rex
v. Court, Ih. 486.
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has been sometimes extended quite too far, and been applied
to cases, where there could be no reason to suppose that the
inducement had any influence npon the mind of the prisoner.

§ 220. The rule under consideration has been illustrated in
a variety of cases. 'Thus, where the prosecutor said to the
prisoner, “Unless yon give me a more satisfactory account, I
will take you before a magistrate,” evidence of the confession
thereupon made was rejected.! It was also rejected, where
the language used by the prosecutor was, “If you will tell
me where my goods are, I will be favorable to you;"”?—
where the constable, who arrested the prisoner, said, * It isof
no use for you to deny it, for there are the man and boy, who
will swear they saw you do it;” 3—where the prosecutor
said, “He only wanted his money, and if the prisoner gave
him that, he might go to the devil;if he pleased;” *—and
where he said he should be obliged to the prisoner, if he
would tell all he knew about it, adding, * If you will not, of
course we can do nothing,” meaning nothing for the prisoner.®
So, where the prisoner’s superior officer in the police, said to
him, * Now be cautious in the answers you give me to the

1 Thompson’s case, 1 Leach’s Cr. Cas. 325.

2 Cass’s case, 1 Leach's Cr. Cas. 328, note; Boyd ¢. The State, 2
Humphreys, R. 37.

3 Rex v. Mills, 6 C. & P. 146.

4 Rex v. Jones, Russ. & Ry. 152. See also Griffin’s case, Id. 151.

5 Rex ». Partridge, 7 C. & P. 551. ‘See also Guild’s casey 5 Halst, 163.
1t is extremely difficult 1o reconcile ‘these and similar cases with the spirit of
the rule, as expounded by Chief Baron Eyre, whose language is quoted in
the preceding section. The difference is between confessions made volun-
tarily, and those “fnrrfcd from the mind by the flattery of hope, or bythe
torture of fear.” If the party has made his own ealculation of the advan-
tages to be derived from confessing, and theéreupon has confessed the crime,
there is no reason to say that it isnot a voluntary confession. It seems that,
in order to exclude a confession, the motive of hope or fear must be directly
applied by a third person, and must be sufficient, in the judgment of the
Court, so far to overcome the mind of the prisoner, as to render the confession
unworthy of credit.
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questions I am going to put to you about this watch;” the
confession was held inadmissible.! There is more difficulty
in ascertaining what is such a threat, as will exclude a con-
fession; though the principle is equally clear, that a confession
induced by threats is not voluntary, and therefore cannot be
received.®

§ 221. But though promises or threats have been used, yet
if it'appears, to the satisfaction of the Judge, that their influ-
ence was totally done away before the confession was made,
the evidence will be received. Thus, where a magistrate,
who was also a-clergyman, told the prisoner, that if he was
not the man who struck the fatal blow, and would disclose all
he knew respecting the murder, he would use all his endeavors
and influence to’ prevent any ill consequences from falling on
him; and he accordingly wrote to the Secretary of State, and
received an answer, that mercy could not be extended to the
prisoner; which answer he communicated to the prisoner,
who afterwards made a confession to the coroner; it was
held, that the confession was clearly voluntary, and as such it
was admitted.® So, where the prisoner had been induced, by
promises of favor, to make a confession, which was for that
cause excluded, but about five months afterwards, and after
having been solemnly warned by two magistrates that he

I Regina v. Fleming, 1 Armstr. Macartn. & Ogle, R. 330. DBut where
the examining magistrate said to the prisoner, ** Be sure you say nothing but
the truth, or it will be taken against you, and may be given in evidence
against you at your trial,” the statement, thereupon made, was held admissi-
ble. Reg. v. Holmes, 1 C. & K. 248.

2 Thornton’s case, 1 Mood. Cr. Cas. 27 ; Long’s case, 6 C. & P. 179;
Roseae’s Crim, Evid. 34 ; Dillon’s case, 4 Dall. 116. Where the prisoner’s
superior, in the post-office, said to the prisoner’s wife, while her husband was
in custody for opening and detaining a letter; “ Do not be frightened ; 1 hope
nothing will happen t0- your-husband; beyond the loss of his situation ; ** the
prisoner’s subsequent confession was rejected, it appearing that the wife might
have communicated this to the prisoner. Regina v. Harding,
Macartn. & Ogle, R. 340.

3 Rex v. Clewes, 4 C. & P. 221.

1 Armstr.
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must expect death and prepare to meet it, he again made a
full confession, this latter confession was admitted in evi-
dence.! In this case, upon much consideration, the rnle was
stated to be, that, although an original confession may have
been obtained by improper means, yet subsequent confessions
of the same or of like facts may be admitted, if the Court
believes, from the length of time intervening, or from proper
warning of the consequences of confession, or from other
circumstances, that the delusive hopes or fears, under the
influence of which the original confession was obtained, were
entirely dispelled.? In the absence of any such circumstances,
the influence of the motives proved to have been offered, will
be presumed to continue, and to have produced the confession,
unless the contrary is shown by clear evidence; and the
confession will therefore be rejected.3 Accordingly, where an
inducement has been held out by an officer, or a prosecutor,
but the prisoner is subsequently warned by the magistrate,
that what he may say will be evidence against himself, or
that a confession will be of no benefit to him, or he is simply
cautioned by the magistrate not to say any thing against
himself, his confession, afterwards made, will be received as a
voluntary confession.®

§ 222. In regard to the person, by whom the inducements
were offered, it is very clear, that if they were offered by the

1 Guild’s case, 5 Halst. 163, 168,

2 Guild's case, 5 Halst, 180.

3 Roberts’s case, 1 Devereux, R. 259, 264 ; Meynell's case, 2 Lewin’s
Cr. Cas. 122 ; Sherrington’s case, Ib. 123; Rex v. Cooper, 5 C. & P. 535,

4 Rex v. Howes, 6 C. & P. 404; Rex ». Richards, 5 C. & P. 318;
Nute’s case, 2 Russ. on Crimes, 648 ; Joy on the Admissibility of Confes-
sions, p. 27, 28, 69-75; Rex v, Bryan, Jebb's Cr. Cas. 157, If the
indueerment was held out by a person of superior authority, and the confession
was afterwards made to one of inferior authority, as a turnkey, it seems
inadmissible, unless the prisoner was first cautioned by the Jatter. Rex v.
Cooper, 5 C. & P. 535.

24%
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in authority, there is not much room to doubt. Public
policy, also, requires the exclusion of confessions, obtained by
means of inducements held out by such persons. Yet even
here, the age, experience, intelligence, and constitution, both
physieal and mental, of prisoners are so various, and the
power of performance so different, in the different persons pro-
mising, and under different circumstances of the prosecution,
that the rule will necessarily sometimes fail of meeting the
truth of ‘the case. But as it is thought to succeed in a large
majority of instances, it is wisely adopted as a rule of law
applicable to them all. Promises aund threats by private
persons, - however; not being found so uniform in their
operation, perhaps may, with more propriety, be treated as
mixed questions of law and fact; the principle of law, that the
confession must be. voluntary, being strictly adhered to, and
the question, whether the promises or threats of the private in-
dividuals who employed them, were sufficient to overcome the
mind of the prisoner, being left to the diseretion of the Judge,
under all the circumstances of the case.l

§ 224, The'same rule, that the confession must be voluntary,
is applied in cases where the prisoner has been ezamined before
a/mqgistrate; in the course of which examination the confes-
sion is made. The practice of examining the accused was
familiar in the Roman jurisprudence, and is still continued
in continental Europe;? but the maxim of the Common Law

B g

TTa Scotland it is left to the Jury. See Alison’s Criminal Law of Seot-
land, p. 581, 582; Ante, § 219, 0. Mr. Joy maintains the unqualified propo-
sition, that ** a confession is admissible in evidence, although an inducement is
held out, if such inducement proceeds from a person not in authority over the
prisoner ; 7’ and it is strongly supported by the authorities he eites, which are
also cited in the notes to this section. See Joy on the Admissibility of Con-
fessions, See. 2, p. 23-33. His work has been published since the first
edition of this book ; but upon a deliberate revision of the point, I have
concluded to leave it, where the learned Judges have stated it to stand, as one
on which they were divided in opinion.

2The course of proceeding in such cases is fully detailed in B. Carpzov.
Practice Rerum Criminal. Pars, ITI, Quest. 113, per tot.
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was, Nemo tenetur prodere seipsum ; and therefore no exam-
ination of the prisoner himself was permitted in England,
until the passage of the statutes of Philip and Mary.! By
these statutes, the principles of which have been adopted in
several of the United States,® the Justices, before whom any
person shall be brought, charged with any of the crimes therein
mentioned, shall take the examination of the prisoner, as well
as that of the witnesses, in writing, which the magistrate shall
subscribe, and deliver to the proper officer of the Court where
the trial is to be had. The signature of the prisoner, when
not specially required by statute, is not necessary ; though it
is expedient, and therefore is usually obtained® 'The cer-

'} & 2 Phil. & M.ec.13: 2 & 3 Phil. & M.ec. 10; 7 Geo. 4, c. 64 ;
4 Bl. Comm. 295. The object of these statutes, it is said, is to enable the
Judge to see whether the offence is bailable, and that beth the Judge and
Jury may see whether the witnesses are consistent or contradictory, in their
accounts of the transaction. The prisoner should only be asked, whether he
wishes to say any thing in answer to the charge, when he has heard all that
the witnesses in support of it had to say against him. See Joy on Confes-
sions, &ec. p. 92 - 94 ; Rex p. Saunders, 2 Leach, Cr. Cas. 652; Rex ».
Fagg, 4 C. & P. 567. But if he is called upon to make his answer to the
charge, before he is put in possession of all the evidence against him, this
irregularity is not sufficient to exclude the evidence of lis confession. Rex
v. Bell, 5C. & P. 163. His statement is not an answer to the depositions,
but to the charge. He is not entitled to have the depositions first read, as a
matter of right. But if his examination refers to any particular depositions,
he is entitled to have them read at the trial, by way of explanation. Dennis’s
case, 2 Lew. Cr. Cas. 261, See further, Rowland w Ashby, Ry. & M. 231,
per Best, C.J.; Rex v. Simons, 6 C. & P. 540 ; Regina v, Amold, 8 C.
& P.621.

2 See New York Revised Statutes, Part 4, ch. 2, 1it. 2, § 14, 15, 16,26 ;
Cowen & Hill’s notes 218,219, to 1 Phil. Evid. 114, and note 665, to 1 Phil.
Fv. 368 ; Bellinger’s case, 8 Wend. 595, 599 ; Elmer’s Laws of New Jersey,
p- 450, § 6; Laws of Alabama, (Toulmin’s Digest,) tit. 17, ch. 3, § 2,
p- 2195 Laws of Tennessee, (Carruthers” and Nicholson’s Digest,) p. 4206 ;
North Carolina Rev. Stat. c¢h. 35, § 1; Laws of Mississippi, (Alden and
Van Hoesen’s Digest,) ch. 70, § 5, p. 532 ; Laws of Delaware, (Revised
Code of 1829,) p. 63; Brevard’s Laws of South Carclina, Vol. 1, p. 460 ;
Laws of Missouri, (Revision of 1833,) p. 476 ; Laws of Michigan Territory,
p- 215. See also Massachusetts Revised Stat. ch. 85,‘ § 25 ; Respublica v.
McCarty, 2 Dall. 87, per McKean, C. 1.

3 1 Chitty’s Crim. Law, 87 ; Lambe’s case, 2 Leach, Cr. Cas. 625.
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tificate of the magistrate, as will be hereafter shown in its
proper place,! is conclusive evidence of the manner in which
the examination was conducted ; and therefore, where he had
certified that the prisoner was examined under oath, parol
evidence fo show that in fact no oath had been administered to
the prisoner, was held inadmissible.? But the examination
cannot be given in evidence until its identity is proved.® If the
prisoner has signed it with his name, this implies that he can
read, and it is admitted on proof of his signature; but if he
has signed it with his mark only, or has not signed it at
all, the magistrate or his clerk must be called to identify
the writing, and prove that it was truly read to the prisoner,
who assented to its correctness.*

§ 225. 'The manner of the examination is, therefore, partic-
ularly regarded ; and if it appears that the prisoner has not
been left wholly free, and did not consider himself to be so, in
what he was called upon to say, or did not feel himself at
* liberty wholly to decline any explanation or declaration what-
ever, the examination is not held to have been voluntary.5

1 Post, § 227.

2 Rex ». Smith & Hornage, 1 Stark. R. 242 ; Rex v. Rivers, 7C. & P.
177 Regina v. Pikesley, 9 C. & P. 124,

3 4 Hawk. P. C., B. 2, ch. 46, § 35.

4 Rex ». Chappel, 1 M. & Rob. 395.

5 The proper course o be pursued in these cases by the examining magis-
trate is thus laid down by Gurney, B. in Rex ». Greene, 5 C, & P. 312, —
“To dissuade a prisoner was wrong. A prisoner ought to be told that his
confessing will not operate at all in his favor ; and that he must not expect any
favor because he makes a confession ; and that, if any one has told him that it
will be better for him to confess, or worse for him if he does not, he must pay
no attention to it; and that any thing he says to criminate himself will be
uged as evidence against him on his trial. Afier that admonition; it ought to
be left entirely to himself, whether he will make any statement or not ; but
he ought not to be dissuaded from making a perfectly voluntary confession,
because that is shutting up one of the sources of justice.” The same course,
in substance, was recommended by I.d. Denman, in Regina v. Amold, 8 C.
&. P. 622. The omission of this course, however, will not render the con-
fession inadmissible.
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In such cases, not only is the written evidence rejected, but
oral evidence will not be received of what the prisoner said on
that occasion.! 'The prisoner, therefore, must not be sworn.2
But where, being mistaken for a witness, he was sworn, and
afterwards, the mistake being discovered, the deposition was
destroyed ; and the prisoner, after having being cautioned by
the magistrate, subsequently made a statement; this latter
statement was held admissible.® [t may, at first view, appear
unreasonable to refuse evidence of a confession, merely because
it was made under oath, thus having, in favor of its truth, one
of the highest sanctions known in the law. Bat it is to be ob-
served, that none but voluntary confessions are admissible ; and
that if to the perplexities and embarrassments of the prisoner’s
situation are added the danger of perjury, and the dread of
additional penalties, the confession can scarcely be regarded
as voluntary ; but, on the contrary, it seems to be made under
the very influences, which the law is particularly solicitous
to avoid. But where the prisoner, having been examined as
a wilness, in a prosecution against another person, answered
questions to. which he might have demurred as tending to
eriminate himself, and which, therefore, he was not bound to
answer, his answers are deemed voluntary, and as such,
may be subsequently used against himself; for all purposes;*

1 Rex ». Rivers, 7 C. & P. 177 ; Rex v. Smith et al. 1 Stark. R. 242;
Harman’s case, 6 Pennsylv. Law Journ. p. 120. But an examination by way
of question and answer is now held good, if it appeuars free from any other
objection ; Rex v. Ellis, Ry. & M. 432 2 Stark. Evid. 29, note (g) ; though
formerly it was held otherwise, in Wilson’s case, Holt, R. 597. See acc.
Jounes's case, 2 Russ. 658, n.; Roscoe’s Crim. Evid. 44 ; Cowen & Hill's
notes, 218, 219, to 1 Phil. Evid. 114. So, if the questions were put by a
police officer, Rex w». Thornton, 1 Mood. Cr. Cas. 27, ar, by a fellow
prisoner, Rex v. Shaw, 6 C & P. 372, they are not, on that account, objee-
tionable. = See also Rex ». Wild, 1 Mood. Cr. Cas. 452 ; Post, § 229.

2 Bull. N. P, 242; 4 Hawk. P. C., B. 2, ch. 46, § 37.

3 Rex v. Webb, 4 C. & P. 564.

4 2 Stark. Evid. 28 ; Wheater’s case, 2 Lewin’s Cr. Cas. 157; 2 Mood.
Cr. Cas. 45, S. C.; Joy on Confessions, &e. p. 62-66; Hawarth’s case,
Roscoe’s Crim. Evid. 45 ; Rex v. Tubby, 5 C. & P. 530, cited and agreed
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though where his answers are compulsory, and under the peril
of punishment for contempt, they are not received.!

$ 226. Thus also, where several persons, among whom was
the prisoner, were stmnoned before a committing magistrate,
upon an investigation touching a felony, there being at that
time no specific charge against any person; and the prisoner,
being sworn with the others, made a statement, and at the
conclunsion of the examination he was committed for trial; it
was held, that the statement so made was not admissible in
evidence against the prisoner.® This case may seem, at the
first view, to be at variance with what has been just stated as
the general principle in regard to testimony given in another
case; but the difference lies in the different natures of the
two proceedings. . In the former case, the mind of the witness
is not disturbed by a criminal charge; and, moreover, he is
generally aided and protected by the presence of the counsel
in the cause; but in the latter case, being a prisoner, subjected
to an inquisitorial examination, and himself at least in danger
of an aecusation, his mind. is brought under the full influence
of those disturbing forees against which it is the policy of the
law to protect him.?

$227, As the statutes require, that the magistrate shall

in Rex v. Lewis, 6 C. & P. 161; Rex ». Walker, cited by Gurney, B. in
the same case. But see Rex v, Davis, 6 C, & P. 177, contra.

L Ante, § 193, note.

® Rex v. Lewis, 6 C. & P, 161, per Gumey, B.; Regina v, Wheeley,
8 C, & P. 250 ; Regina v. Owen, 9 C, & P. 238.

4.1t has been thought, on the authority of Britton’s case, 1 M. & Rob. 297,
that the balance sheet of a bankrupt, rendered in his examination under the
commission, was not admissible in evidence against him on a subsequent
criminal charge, because it was rendered upon compulsion.. But the ground
of this decision was afterwards declared by the learned J udge who pro-

nounced it, to be only this, that there was no previous evidence of the issuing
of the commission ; and, therefore, no foundation had been laid for imrr;-
ducing the balance sheet at all. See Wheater's case, 2 Mood Cr. Cas.
45, 51.
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reduce to writing the whole examination, or so much thereof
as shall be material, the law conclusively presumes, that if
any thing was taken down in writing, the magistrate performed
all his duty, by taking down all that was material.’ TIn such
case, no parol evidence of what the prisoner may have said on
that occasion can be received.? But if it is shown that the
examination was not reduced to writing; or if the wrilten
examination is wholly inadmissible, by reason of irregularity;
parol evidence is admissible, to prove what he voluntarily dis-
closed.? And if it remains uncertain, whether it was reduced
to writing by the magistrate, or not, it will be presumed that
he did his duty, and oral evidence will be rejected.* A writ-
ten examination, however, will not execlude parol evidence of
a confession previously and extrajudicially made; % nor of
something incidentally said by the prisoner during his exami-

1 Mr. Joy, in his Treatise on Confessions, &c. p, 89— 92, 237, dissents from
this proposition, so far as regards the conclusive character of the presumption ;
which, he thinks, is néither ¢ supported by the autherities,”” nor ** reconcila-
ble with the objeet, with which examinations are taken.”’” See Ante, § 224,
note. But upon a careful review of the authorities, and with deference to the
opinion of that learned writer, I am constrained to leave the text unaltered.
See Post, § 275 - 277.

2 Rex v. Weller, 2 Car. & Kir. 223. 'Whatever the prisoner voluntarily
said respecting the particular felony under examination, should be taken down ;
but not that which relates to another matter. Ibid, And see Reg. v. Butler,
2 Car. & Kir. 221. *

3 Rex v. Fearshire, 1 Leach, Cr. Cas. 240 ; Rex v. Jacobs, Id. 347;
Irwin’s case, 1 Hayw. 112; Rex v, Bell, 5 C. & P. 162 ; Rex v. Read,
I'M & M. 403 ; Phillips ». Wimburn, 4 C. & P. 273, If the magistrate
réturns, that the prisoner *“declined to say any thing,”” parol evidence of
statements made by him in the magistrate’s presence, at the time of the
examination, is not admissible. Rex ». Walter, 7 C. & P. 267. See also
Rex v. Rivers, Ib. 177 ; Regina v. Morse ct al. 8 C. & T. 605 ; Leach v:
Simpson, 7 Dewl. 513. Upon the same principle, where, on a preliminary
hearing of a case, the magistrate’s ¢lerk wrote down what a witness said, but
the writing was not signed, and therefore was inadmissible ; oral evidence
was held admissible, to prove what the witness testified. Jeans v. Wheedon,
2 M. & Rob. 484. .

4 Hinxman'’s ease, 1 Leach, Cr. Cas. 349, n.

5 Rex v. Carty, McNally's Eyid. p. 45.

voL. L 25
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nation, but not taken down by the magistrate, provided it
formed no part of the judicial inquiry, so as to make it the
duty of the magistrate to take it down.! So where the pris-
oner was charged with several larcenies, and the magistrate
took down his confession in regard to the property of A., but
omitted to write down what he confessed as to the goods of B.,
not remembering to have heard any thing said respecting
them, it was held that parol evidence of the latter confession,
being precise and distinct, was properly admitted.?

§ 228. It has already been stated, that the signature of the
prisoner is not necessary to the admissibility of his examina-
tion, though it is usnally obtained.  -But where it has been
requested agreebly to the usage; and is absolutely refused by
the prisoner, the examination has been-held inadmissible, on
the ground that it was to be considered as incomplete, and
not a deliberate and distinet confession® Yet where, in a
similar case, the prisoner, on being required to sign the docu-
ment, said, ‘it is all true enough; but he would rather de-
eline signing it,” the examination was held complete, and was
accordingly admitted.*  And in the former case,” which, how-
ever, is not easily reconcilable with those statutes, which re-
quire nothing more than the act of the magistrate, though the
examination is excluded, yet parol evidence of what the pris-
oner voluntarily said is admissible. Tor though, as we have
previously observed,® in certain cases, where*he examination

I Moore's case, Roseoels Crim. Evid. 45, per Parke, J. ; Rex v. Spils-
bury, 7 C. & P. 188; Mulony’s case, Ib. (otherwise Mulvey's case, Joy on
Confessions, &ec. p. 238,) per Littledale, J. TIn Rowland ». Ashby, Ry,
& M. 231, Mr. Justice Best was of opinion, that *“* upon clear and satisfoc-
tory evidence, it would be admissible to prove something said by a prisoner;
beyond what was taken down by the commiiting magistrate.”

2 Harris's ease, 1 Mood. Cr. Cas; 338, See 2 Phil. Evid. 84, note, where
this case is reviewed. ;

3 Rex v. Telicote, 2 Stark. R. 483 ; Bennett's case, 2 Leach’s Cr. Cas
627, n.; Rex vaFoster, 1 Lewin’s Cr. Cas. 46 ; Rex o. Hirst, Ib.

4 Lambe's case, 2 Leach’s Cr. Cas. 625.

5 Ante, § 225.
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is rejected, parol evidence of what was said on the same oc-
casion is not received ; yet the reason is, that in those cases
the confession was not voluntary; whereas, in the case now
stated, the confession is deemed voluntary, but the examina-
tion only is incomplete.! And wherever the examination is
rejected as documentary evidence, for informality, it may still
be used as a writing, to refresh the memory of the witness
who wrote it, when testifying to what the prisoner voluntarily
confessed upon that occasion.®

§ 229. Though it is necessary to the admissibility of a
confession that it should have been voluntarily made, that is,
that it should have been made, as before shown, without the
appliances of hope or fear from persons having authority; yet
it is not necessary that it should have been the prisoner’s own
spontaneous act. It will be received, though it were induced
by spiritual exhortations; whether of a clergyman? or of any
other personj* by a solemn promise of secrecy, even con-

1 Thomas's ease, 2 Leach’s Cr. Cas. 727 ; Dewhurst’s case, 1 Lewin’s
Cr. Cas. 47; Rex v. Swatkins, 4 C, & P. 548; Rex v. Read, 1 M. & M.
403.

2 Layer’s ease, 16 Howell's. St. Tr. 215; Rex ». Swatkins, 4 C. & P.
548 and note (a); Rex v. Tarrant, 6 C. & P. 182 Rex ». Pressly, 1d.
183 ; Ante, § 90 ; Post, § 436.

3 Rex v. Gilham, 1 Mood. Cr. Cas. 186 ; more fully reported in Joy on
Confessions, &e. p. 52—56 ; Commonwealth v. Drake, 15 Mass. 161. In
the Roman: law: it is otherwise; penitential confessions to-the priest; being
encouraged, for the relief of the conscience, and the priest being bound to
secrecy by the penl of punishment. “ Confessio coram sacerdote, in peni-
tentia facta, non probat in judicio; guia cemsetur facta coram Deo; imo; si
sacerdos eam enunciat, incidit in penam.”’ Mascardus, De Probat. Vol. 1,
Concl. 377. It was lawful, however, for the priest to testify in such cases to
the fact, that the party had made a penitential confession to him, as the church
requires, and that he had enjoined penance upon him ; and, with the express
consent of the penitent, he might lawfully testify to the substance of the con-
fession itself. Ib. See further, Post, § 247. v

4 Rex v. Wild, 1 Mood. Cr. Cas. 452 ; Rex v. Court, 7 C. & P. 486 ;
Joy on Confessions, &e. p. 49, 51.
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firmed by an oath;! or by reason of the prisoner’s having
been made drunken ;2 or by a promise of some collateral benefit
or boon, no hope or favor being held out in respect to the
criminal charge against him;3 or by any deception practised
on the prisoner, or false representation made to him for that
purpose; provided there is mo reason to suppose that the
inducement held out was calculated to produce any untrue
confession, which is the main point to be cénsidered.* So, a
confession is admissible, though it is elicited by questions,
whether put to the prisoner by a magistrate, officer, or private
person; and the form of the question is immaterial to the
admissibility, even though it assumes the prisoner’s guilt> In
all these cases the evidence may be laid before the Jury,
however little it may weigh, under the circumstances, and
however reprehensible may be the mode in which, in some of

them, it was obtained. All persons, except counsellors and.

attorheys, are compellable to reveal what they may have
heard; and counsellors and attorneys are excepted, only
because it is absolutely necessary, for the sake of their clients,
and of remedial justice, that communications to them should
be protected.® Neither is it necessary to the admissibility of
any confession, to whomsoever it may have made, that it
should appear that the prisoner was warned that what he said
would be used against him. On the contrary, if the confession
was voluntary, it is sufficient, though it should appear that he
was not so warned.’

1 Rex v. Shaw, 6 C. & P. 372 ; Commonwealth v. Knapp, 9 Pick. 456,
500—-510. So, if it was overheard, whether said to himself or to another.
Rex v. Simons, Ib, 540.

2 Rex v. Spilsbury, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>