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fontimattenderet ; omnia venalia excl:
peret.cum hae fubillo contincrf vided-
tor, i veller,venon praRarentar, fed di
folam lanam Venalé excepit;, catera
Yenalialegaffe demonftranit,

Verl.Quinta conclufio.
De his fupran1o.cim feqq.¢0 22,23

Num. io0. i

57  Defignificatione particale , few, late

Angufl. Barbof. de dictiond. dich. 3631

Tufch.lit. D.concluf; 72 Caluin.in lexic,
fur Alberic.iu [uodictionario,

158:Quia verbum, fe,ampliands Tegati caps

Ja poficuns el

58 Parricula,fon,in legatisampliating ac-

cipiendaeft, vt virrd laudatos hica D.
Couar.fentinne, Barbol. »bi proxime nu,
8.Stracha deadiecto, part. & queft, 1. d un.
4. Cened. poft ltb. Canonicar, ¢ praciicar,
Jag. i sk 3 Gomez i §. Sed ifte num,
38.anflude dctionib Natea confi626.m 112
Crauct.conf 105.0.6, Roman. fing, 5524
Caluin.fipra.Contrainfra n.6o,

Hoi: Nec refert concipiatur Tegatum per vera
ba fingularis.

59 Sequuntur Tufch.fipra um.1 3. Fran:
cifc. Crement. ing. 56. Sed contrarium
tenent Barbollnum, 11, Rald. incap. intey
c‘xrem:,rai'-,ﬁa dere{m}or-.' wbi Marian. So=
<in.Euetard.fupraloc. & vi numeri & prins
cip.Strachad.q.1.n,8,

1bi: Sed in contraviam fententis quod dictsa,

60 Quoddidio, 4, in lezatis non fic re-
gularirer ampliativa,(eddifiunctina, ni-

fi alind de éte teftaroris appareat,fen<

tiunc Fachin, contronerfiar. iy, [i6.5 . cap.
68.verf. Sed contrarinm,Catalcan.de Vfis=
Jruttamnlir, relicl.cap. 9 num. 98, Pro qui-
busfacit, quiéd particuls hie ex vipro-
pii& figoificationis eft difiunétina , fiue
alternativa, [ 5, §, Sublatd, ff, ad Trebel-
Lian, 1. geneyali 13,10 princip. C. de Sdcro-
JanétiEcelefi Tufch, r{j coneluf. 372, num,
3 Q.Calcpin.in todictfonario, Barbol, fu-
Pramumit.cum multis,Steach.d.guafl, 1,
& nimmig: Cyriac, rom, 1, contranerfs 174,

Aarm. 3, Octau. Viulpel. de prapofit, e ad.
uerbior, fignificar, Caluinus {upra. Sed &
proprierate verborum in vlrimis difpoa
fitionibus recedete non licet, nifi mani-
felie appatuerit ; aliud fenfillfeteftarore,
Linon aliter 57 fl-delegar.3.1.1abes iz,
[idefupaliect legat. Iaiturd iftia, fei,gin
fua propria ignificatione erir in legaris,
accipienda:dilinn@ive fcilicer +Quapdo
contratium ex voluntare teltateris nog,
conftat; - i

Verl. Nonobfattextus,,

C@;lirs particula, féu, interduo éale.

locatiir, quorum voum alterum fub 15t
comprehedi, et anpliating acc pigda,
Barbol.nium.12. Ripa in d.cap, inter Gates
rds ntim.44, de vefeript. vbi Dec. Stracha
_{;}.pmn.p.lﬁencd‘d.ﬁ»g 15.2 8,

Idem eft cum inter genus, & fpecienis s
adijeitur, Barbiofy 13 Cened.n, 8, Sira-
chan.8.ven sed addgs; Ripa & Dec. vhi
Froxime, . T T

Ibi: 2 quauis ity effet , quod '.,,_,.,',';,',5,,@.
orHANIEnt s, 1 it

: oy
. InLfiquisita ff,de gy, em argenr. legat:is §
legarum non comprehedere orng men=
fum,nec mundum;quee vxoris can(a pa-
ratanon ium,palam oftendusit verba ij.
la: Seis que etus cdufa pataur, %Ll:'t prece.
denria rellringunt ABnmEo, L. §. vr,
Fdewvitoings ol legato,

bl e idem :'mdieffﬁ:.

. ;Hoccafadidio fou, poniturey ofitl:g
ue, Eu:dcc!araril{;,\ﬂ fzpe loil:r eap. g
i deex cefsib Py lator,in g AP Rtiany
3., Chims autem in fiie de apellat, evd, lib,
Mcnoch.r:my?y 5505,

1bi:8td procommppny, fentEtiaviges eavario,

Licét communis fententia fie VeI 65
'rariohxcipﬁ non fuffrag atur, nam fial-
ternatiua pofica incer genus, & {peciem
aliquo cafu propriam naruram fertigrer,
fpecies exprefia fub genere non conti-

Deretur, cimquoadillam generi cenfpa

retur defogatum »quod aperte colligi.

tur,ex L haves meiss 98. §. 1. ff. delegat, 3,

@ L1 ffde atirigprgent. legat, 1
C A-
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' Sextum.
SYMMARIVM.

i~ Authevesvidends landantar.
Prafumptio qrmmp‘lfj:: 2
eeffectu prafiniptionis tuyis.
?r.cfﬁhmprf:n 1{;:'5_ _za‘n [emperonus probas
cursionis inaduerfariumeeansfeet.
Cu l’t}df!‘!’ﬁ#tﬁiﬂ??i:‘p{duff, 1qusd i pro=
batronem cenferur habere, ;
Prafumptio ivris probat , eefi inftrumen=
taopad probandum opus fie., . e
2 Prafumptiojurisan probet,wbiprobatio,
vt conditio requiriturt - -
8 Fichip furis p.*o.'m};’ sienh i contrarium
refpait [écus prafdmptio. g
o Auﬁ;’an{;ﬂnﬁ; »el paupervarem ons
probationis incumbit. i
30 Traditur ratio ¢ num. L 0. i
12 Qui munc dives'; vel pauper ‘r[! an talis
antea fullSe prefimatur, & ¢ contra,re=
misine. i
13 Pauf{;rmrem probire debet , qui eam ad
excafationem allegat. ] .
14 Patronus, vt & liberro alimenta obtineat;
ingpiam prab}re fenctur,
mnes nud i nafcimur, %
:; erg alfum diwiren afferit 5 id probaré
deber. T b
17.Wbi notoric conflat de dinitiis s vel pau
piertate,probatioopus aon ol
18 Afferenier tor hona effein fuo patrimanio,
vel hereditate,in quanm [wccef3it ancre
daturicr num.23.24°25. s
19 Prefumptis geeralis paupertatds lewf=
imdeff, 4
20 A{zgdtffa etiams fimplex probari. debet
ab fn,qu}' eam profundamento fueinté«
tioais dllegar. ;
2t Amp!mrurf etfi impofsibilis fit proba<
tionis. tarits
22 Qiiod denegatina probands dictwni eft,
declaratur. 73! -
26 Inteflatus decefsife quilibet prefimitur.
a7y Agens ad [, ucefixo::gm abmreﬂuro non re-
actur probare , quod defunctus decefsit

On
inteflatus,31.32. G a .

28 L. fiemancipati 9. C.decollationib, de-
claratuy,co N.28.. ;

30 Comiuntls ad fucce[stonem. tacité vocar:
prefwmuntar, Ny

3 3 Qui abinrefiart uecedere intendit - quas
modo cognarionen eff prablm_m{_u. 34

35 Subjivutus, fe .:l’yr?_iueﬂi:a_c-'i; quis deceffe-
T 0n teneruy probarsliberos nonex.
tiriffe mortis fempore,&r .36.37.

38 Arrhe wffué sd qutm quantitatens pro-
mitiideinre Regio polfunt, & cuf in-
cumbat probare.bond fufiiceread fums
mae promiffe wfrl:fr.m‘:.mf; Jucaidn 41

42 Pauperquis fir fudicis arbitvio drcrm;:

. tun G que canfideraredebear,n 4.3 i=
MICAtH 145 _

4 Quei cantums i boni's non haber, quantums
itigantiuminteveft incanfa pecuntaria
wmittiies idoncus teflis ex ghmum‘r. i

46 Paupévibus quantaides inindicis adhi-
benda o num 47 i

43 Paupertis quomodo probanda, vemifsiud,
€7 m 4.9.007h [€44a ;

§5 Dedntellectu L. fi confeanee, ff. folus. pra-
trimons .

56 Negxr;'ddﬁmpkxl-niu.f la !"oeu,'_w.! tempo.
ve coarchara off impofsib: iy pm&arm\-l_
sis,linsitator,n.57.62, vbi quomada
probaviquedt.

§8 Quid nororinm cenfeatir.

59 Notoyium triplex. )

60 Ripe affertiodefenditur. _

61 Inter natovium iranfiens ; &7 permanens
diffeventie. ; . i

63 Notorium dl‘cxtur,q‘riod exacts porlepin
tinsds probationes apparet. :

64 Negatiua cuarc}._t_r_a_ s U Jit , € deeius
s l::ﬁrf euidenter ap.

§i I 4 paupertare W -

g P;:f::,ffus irmadd dotis excallionemng

 Jufeee

De dinitiarani , & paupertatis
qualitate .cuiqgc eiu‘s.pro—,
batio in iudicys 1a-
cumbat.

Pro plenfori cognitione eorum !ic
uibus in prefent difleritor, videre
oportet Menoch. de frxﬁ:mpr.!rﬁ.ﬁ prafc

i vobar.lib. 1.cap.36.54-
25.26.Paclan.de pro P 4
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cugnalijs. Mafeard, eod, tradl. conel. 526.
1t 59.Valafc.de priuiley. panper, part. 1.
g5 Afflict.deci[. 377. Cardinal. Thufe.
practicar, concl. 1ir. P. conclufl 160. cum
duabus [2quenb. Benincalde panpert.4.6-
Feitas eod.oract.cap. 2.
© Num:g. i
“Prefumptio quanois diverfimode di-
nidi foleat;ve videre'ch apud Menech.
Jupralib.z. quefl.2 per ror. X gloBamver
bosprefimptiont in Lylr. [Fquod met, caufl
Malcard.cond 1o anu.17.Petr. Greg.
[pntagratiily i, 48 ¢p.1 1 nim. 9\ 10,
Sanch.de matyin. (1h.7. difp.3% - num. 7.
§.33.Verius elt,quod alia dicitar pra-
{umptio lnris, &deiure, aliajuris, &
tereia hominis, Menoch.quimagis ¢a~
munem teftatur,d.quaft.2. sum.11: Pa-
cian flipre cap. 4.mum28.de quarum na-
tira, & cffectibus Mcndch.jueﬂ. 3. cuim:
duab [eqq.& Mafcard.d.concl. 10. Tren-
acing.variarideh. 2.1ir.de prafumpt. refo-
Tut.z Petr.Greg,. & Sanchez fubra. 1llnd
autem compertum cft ;iuris przfump-
tionem nuncupari, cum lex prafumit
aliquid vesiim,nontdinen firmat pedes
€x ea prelumprione quicquam ftarués,
nam vbi het tacicorir iurls, & de in-
prefomptio, Trentacing. num.t 3., verfl
Hecturis prefumptio , Menoch, Perros
Grsg.num.9.

Prxfumptionis furis pracipuus effe-
&usiseft,vr enny,quemipfafouer, re-
Jeuet abonere probationis,quod in ad-
uertarion tranfit.eap. »iic §.Psrvo , vt
Ecclefiaft.benefic.cap. vle.g. Sané de dure-
fur.l fiue pofsrderis 16.C.de probar.l, Quen
vus 5 2.fFde donac,inter L. f pachum o. ff. de
probut.[.genevalirer 24 §. 5 petitunsin fine
fF-de fideicommifar. libev.glofin .2 ff. de
probat.glol.fin.fn Luecsdicrllos 5.C.deco-
decill.glof. »1r. incap. 3. de Prncurdtor:'b.

Menoch.d gusfl. 33.mum.2.Cyriac. con-
troucrfiar. forenf tom.3 . conrronerf 5234 e
39.Trentacing.dorefolur 2. nu12. Maf-
card.concluf. 3 z0.me.7.Caftald. o eract.
de Inperaror, .5 1. num. 23. Argel. dele-
gitim. contraditior, q.19. art, 1. NHIA.Z0.

Rofental defeud.cap. 2. num. 18 .Alciat.

deprafiumpe reg. 3. profumpt. 26. nwm. 34

Surd.dealiment.tir.4 q-ts num. 27, Va-

lenc.conf-178. nym. 8. Hippolit. inl.1!

$-Siquis ‘{‘vf“'“h’"”ﬂ-loﬁgt quaftionib.

Pacian.innumerosreterens, cap.8, .

1.qui eap a2 nwm 1 3. cnm fEqq. €x alijs
notat, hanc prafum prionem, vt profit,
allegandam cfle, quad multpliciterlis
myirat @ .23 . Sanch.fupra.

Quod eftlimitandum, quando chg.‘m': 4
omning pro veritate habet, quod pric-
prelumit, fed leven conjefturem in-
ducit,quo caln onusg:mbarioms inad-
uerfarinm non transfertur , fcd donra-
xat deferuit in adminiculam propro-
batlone eins, cui coicttura luffragarar,
Menoch.d.quaft.33. num. 6. vbi exem-
piiﬁcat,Bald.:‘n dul fiwe pofsideris,num.6.
C.de probat. Angel.in 1. feiendum, colipe
mult. verf: Defeendo #d prifumprivacas fu-r
r;':,ﬂ:dr verbor abligar. Lat, in L ji din pa-

tronf, mumi. 3 ff-de fw ciwvand. vbiborus
textus,inntta glofifin.in fin. Pacian.d=
cap. 12 mns.1.cum [eq1.

Is,cui iuris pretamprioafsiftieliqui- o5

difsimam probationcm cenferur habe-
re, Ceunall. commun. conty. commun. toh.
2.9.757.0um. 117 . Petr. Batbok fnpre«
1,;3_ L frmora, .3 3 infin ff [olut: matein.;
Menoch.d.lib.1.quafl. 36, num. 3677,
S1.num.4. Argel.de acquirend. poffef q.8:
art.3s.aum. 3. Matcard. coneldf. 12 21.
num.a 1.Paclonid.cap:g.num 2. Gonga—

lez ad yveg. 8 Cancellar.§ 7 prowmisf, i

141.Cyriac tom. 2.0ontroucrf. 318, mwr.

s AFRIcts dzetfi13. num. 24. Tiraquell.

in |.fi vnquam vevbo doaationelargitus in.

1538.C.de renaeat.dorar. Alciat. fup: pare.

3.4n princip pim 4. Craner. conf. 156.04.

15.Maxime i ali® probationes haberi,

nequeant Malcardid corclifu10.00.46.

Tacob. Nouel,4d requlas Duytiias, reg. 160,

Vode eft,veis, cuitalis prafuniptio ad-

ftipulatnr e fuan intentionem! funda-

ram habet, ve pro codem;, nifi contra-
rium apertifsimis probationibus do-
ceatur , fic pronunciandum Malcard.
concluf 21 4. mum 3. Argel. wbi proxime,
d.q.8.arr. 35 omum 5\ Alciar. fuprad. reg.

3 prafumpr.3 um.3.Menoch.guaff. 32,

num. 5. Pacianeap. 51, davm.16. quia

proveritate baberur,Sanch.d.oum.7.

Imo.ctiamfilege,vel alia difpofitio- ¢

ne requirarur probatio per fuftrumen -
tum,prtumptio furis iufficier,ve pasi-
tum voluntati Legislatoris, viel dilpo-
nentiscenfeatur,l quicungue 3. duncha L.
1.C.deapochis public.lib.10. Bald. inl. 1.
C.defideicammiff. AEe:s:md‘mgl V20 s
6. Moder.in Lpactum , quoddotali, C.de

fided

Varlar.Refolut. Lib. I1 _.Cap.vr. 93

fideicommifl. Alexand. co?’. 126786
Moder.inl.pastum,quod dotals,C. de pact.
Malegrd. vbi proximé num.42. Nam cam
inftrumento @quiparari, feripfere Mer-
din, de pignorib, [ib. 3. queeft. 4.5 nipa. 1 5.
Mansic.deraeit.ér ambig.conuent lib. T 1.
£it,19. num. 1. Pacian. cap. 26. num. 6 8.
Sedillud verum exiftimo, quando non
apparec, Inftrumentum non failic con-
fectum ,nam i de hocconftarer, inris
prafumprio, quod aétus foerir geftus,
non proderit , fiquidem cum ali= pro-
bationes (int exciule ,non eft ratio, 0b
quam prefumprionem furis admirca~
mus. At (i indubio {ir, actus prefumirar
Izgitime factus,ac per conlequens in.
firnmentamiquod lege defideratur, in-
teruenifle. Ac frainrellizenduseft rexras
ind I 3.vblnon {old prafumitor folutio
poft trienninm , fed & apocha , fine in+
ftrumentxun folutionis confe@tum.

7  Aliquando ramen luris prafumptio
noneft fufficizng, veonus probationis in
aduerfarium rransferatuf, veluti incan-
fis,quz prelumprivam probationemnd
admiitant, Ma(€ard. d. eonclaf 0. mum,
16.Det.inrubric.deprobat.num.17.166.
Menochid.lib.1.quafl.45.4 num. 15, vbl
pluresrefere cafus, i quibus noneft lo=
cus prefumpcioni. Virimaatém con-
ditio probandi polsitimpleriper {olam
inrls prefumprionem, fiue intctamen-
to.fuzinftaruto adijciacur, egresie dif-
puatat idem Menoch. quafl. 37, qaldis
flinguit interdifpofitionem hominis. &
legis fiue ftaruti , velcilicer in hac pre-
fumptio furis probet indiftinQe , {ecus
in illa,nifi alix probationesfieri proptet
rel naturd non polsine ; at cGmunis (én-
tentia, vriple fatetur; fine diftinctione
docer, quad ; quoties probatio in vini
conditionis defideratur d lege, vel ab
hemine, prafumptrio iuris, nif aliter
probati non pofsit,non fuffciat. [ra Pa-
cian.d.cap. 12,4 n.9.

$  Ellnotddadifferentiainter przfump
tionem, & fitionem juris,nam aduerfus
illam admitcitur probatio in contra-
rium, Menoch-quaft.3 1.4 nem 2.& om-
nes communiter,{td yonaduerium i,
de qua loquitar Lo1. §. 1. C.devei vaor:
«(F.Ira Trenracing.d.refol z4n fine, Bald.
inanth Sed iam necef3e, C. dedonat. propt.
supr. Belin.incap.quente num. 10. depra-
JumptiAlciar.mpra fn prelud.past.r.n. 4.

Euerard.f[oclegalib.loc.a ficione n. 5. in
<fine,Menoch.q.8 m11.15,
Nam. 2. s
Quoties aliguisdinitias, vel pauper-g
tatemallegar, sﬁr%ngi_mrad onus. pro-
bationis,Argal. vbi proxtmé num.10.Pa«
clan.cum plurimis.cap. s 4.n4m, 10. Me-
noch.lih,6, pref- 125 . num.1 4. A, d.
decif’377.n6m. 4.5« Tiraquel. de reevact,
Lignag. §. 32,500 15,94 Mafcard 5265,
1.conelufit 159.nu.5.Vala!c.ﬁ!’ud.q.s,
w1 1.V illalob.commun.opinion. lit. D.
num.300. Hercalan. de negariu. proband.
num.iz. 13, Gutierr, de fwvament., confir-
ot pare. 1.cap. X w22 Plag inepitom.
delictor.cap.3 T-num,22. Baezadenon me-
Lisrs vat.dor. filiab, eab. 36. vum.13.16.
Tulch.lir P.d.conclafi162.num 8.Gail,
prackicar obfEeuar.lib.1.0bferpar142.n.2.
Farinac.in prax.crimintic. 6. quefl. §7. &
num,86,Cyriac. tonr. 1 cuntrouerf.s M,
3 0.Cenall.rom.2.qurfl.349.5n fine, Ant.
Gab.commun.lib. 1. 15t de probar. coneluf.
7. Amat.variar.ib 1.vefolut. 49:n,61 62, ¢
Ratioeft,quia voufqaligne fue adtor, ' ©
fine reus ad (oz intgncionis fundamen-
tuin probandum tenetur, etiam i llnd
innegatinaconfiftat,l.penult. §. Dogere,
fF. Nequiseym qui, Menoch. lb. 2, pref.
48 mum.2. Afic, 2bi proxiné , num. 5.
Pacian.cap. 5 x.num.29.Avgel. deacquir.
pollef. queft. 18. art. 2.mum. vy, Cyrlac.
Tom, 1.controuer|. |30.8em. 13, 14. Ca~
cheran.decif 1 69.alias decifl v71.num. 8.
Malcard.d.concluf-115 @.num.6. Nogue-
rol.allegat.7 aim.a 8. Bartda Lo f. 1. C.
fiaduer[ oreditor. Anton.Gom. variar.jih.
3.zap.o. num.1. Goricr. conf” 28, num. 3.
4.Ioan.Orofc.iu d.§. Docere num, 2 Man-
ric.de cenreCluv.aleim.welune.dib.2. tit, 1.
vum.3.Loteer,de rebeneficiarlib,z. quaft.
40, 1.7 8. ] ; ]
Hog,licet fallat, quando alleganti i 11
ris prefumptio alsiftit, que v proxime
dicebamus, picbationis necelsitatem in
aduerfariom transfett , locum habet in
eo qui dinitias, vel panperratem ad fug
intentionem fundandam allegar, quo-
nlam ius neminem regulariter dinjtem,
aur pauperom pr(umie,lacob, de Are-
na, in |, aflorinfine; €. deprobar, Pacian,
cap.36.num. 3 3. Argeld.queft, 8, art. 3 9.
.2, Menoch.conf 64 9.mum. 10. Mal=
card. concluf 1 154 num.10. &ciar,d. veg.
3.prefizg num. 4. com dinicle fortrimze
m-
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cum ita notorigm eft, quemquam dink
temefle, vel pauperem , venulla rergi-
nerfationecelari queat, nam probatio
opus noneric, Pacian. cap. s4. num. 1§,
Alberic.in I.fi vero. §- Qui pro ret verf.
Quid dicemus col.2.ff-qui fatifd cogant,

Impetn comparentur , & amittantur,
quare nulla hacin re cerea prefumptio
dari poteft, Menoch. i, 6.praf. 28 . num.
g.Gurier.de rutel-pavr.3 cap. ¥t nam. 9,
faciunt Lfifsgui 63 .9 .1 ff.de aeq.rer.dom,
Lplené g.ff. viin pofleflegar. ;

12  Anquifuit diucs, nenctalis quoque
przfumatur, aut qui hedie dinitijsabun
dat , olim eas habuiffe prefumatuor, &
quid de paupertate? tractant late Me-
noch.d.lib .6.pre/. 25. per toram , Pacian,
d.cap.s 4. uum.20. Guticr, 1be proxime
per roruwm caputs

Tbi: v 7 qui f¢ ipfim vt panpevem & muneri=
bus exeufar.

13 Qui intuitu paupertatis fe ab onere
aliquo eximete intendit, cam probarc
debet,Menoch. d. praf- 2 .num. 15, Pa-
cian.cap. 54 num. 10, Alclar. 36¢ proxi=
it Argel.fupran.ia

1bi: Patronus petens vt panper.
i4 Patronus yralimenta aliberto,vt pau
per confequatur, de panpertate docere
compellitor,Menochuw.17. Argel. 7, 44
Paclan.m.ai,

1bi:Quuis nemo nafcirue dines.

15  Imoomnesnpdiprodimusin lucem;
capficut 447 diftinttlobeap. 1. yel 21,
N udus egrefins [lim de Veero matris me,
sudys tllue rewertar. Plin. [ib. 9. cap. 5.
Nosverem natuva nudos excepit. Argel.d.
quiaft 8.art.34.num.9. Menoch. d. lib. 6.
praf-a8.mum.6.Luc.de Penna i [ 2.C.
quand. &7 quib.quart, pars debese. lib. 10.
Gutier. fupranum. 8 Afflict.d. deeif 377+
nn.s . Malcard, conelnf 5 25 anm. 2, Pa=
¢ian cap.36.num. 3 3.Caualean.decif.22 3
num.1.Ex quo dinitix patnre contrariz
dicuntar,Malcard.concluf x 1 5 9.0mm.2.
Gutier./upran.s. :

1bi: wadequi diuitias ad aliquid obtinendii.

16 Similiter qui divitem cligere tenc-
tur,cum ralé effe probare cogitur, 1.4,
Simagifiracus ffide mogifiratib, conueniend,
Laoneft neceffe, vbiFuigol. eod.tit. & qui
aflerit coliegam funm fulfic disitem
tempore adminifirationis oficif ad id
probandum tenetur,lex perfona 3. C. de
frobar.Menoch.d.prof 25 n.18, 19, Ara
geldarr.39.9 4.

17  Scd premiliaomnialunt limitanda,

Nom, 3.

De hac quftione agunt latd Pacian.
d.lth. 1.cap.46.Menoch.d lib,6.praf 26.
Argel.d.quaft.g.arr.p0mum. 17, 18.52.
cum feqq. ;

Aflerenstor bona efle fibi, vel inhxiis
reditate & nd plura hoc probare, necel=
fe non habet ,nam propriam intentio-
nem fundatam tener , nifl contrariom
oftendatur , Valafc. d.qusft.s. nnm.22.
cum altjs,Rebuff.de nominat, quafl. o nu.
47. verf- §exto , quars Phanuc: deivrein-
vand.onlitem part 2. memb. 2. num. 24 in fi-
ne.Herculan fupra num. 25 5. ver|. Quar-
to,pduertendum eft, Ant. Gab.lib. 1. rit. de
prabat.concluf’ 1. qui magis communem
dicit,Hermol.inl 4. glof. 2. num.35. tir.
4+ part. s.Crauce, dé antiquitat. tempor.
part.z.princip.aum. 55.Afflict.deci)l 370.
num, 2.Caroc. devedemediadnerf: fentent.
except.2s. Botr.aneap. 1. 0n fine deprobar.
Peregrin.de fideicommif-ar, 3 9. ntim. 14:
Cagnol.inLfin.num, 273. verf. Et mulier
dicens, C.de pact Ofafch. d:c;j. L7 4, MO
s.Menochid pref.26 nu. 5. Pet, Babol. *
iu L mavicwm num. 24 verf. Sed nibilomi-

Hius K& w35 verfs ego autem, ff. folut, me=
trimon. Qua fententia prove facet; non
sii vera, vedicam infran. 23.curmfeqq.

Ibi:Ex eo qnod quilibet prefumitar pauper.

Videas fupra num. 15. Hacprefump 19

tio perleuis el ,tum quia homo propiia
indufiriain dies ditelcere, ereditur , [ /i
defunctus 10.C.arbity tutel, Guticr.d.cap.
2le.mgm.13.Menach.d.praf 25 33,
Fulu. Pacian. fupea cap. 36.numer. 33,
Cyriac.tom. 1 coutvouerf 91 nuim.2.Gal-
Yer.in prax.tutelar.pare 3 ubric, fin. nup.
122, Pettain addir ad Grammatic. dec il
103 . num. 109, Elcobar de vatrocin: com-
put.az.mum.1 6. Tumetlam quoniam li-
cet pauperratis qualitas fit naturalis,
quia nugi nalcimuor, venuper diximus,
diviriarim vero accidentalis, tamé nal-
_ccn_do malti dinites inuenivatur, cum
1us in parentum bonis ffatim acquiran,
tam quoadalimenta ; quam quoad fuc-

cel-
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cefsionem,l.1.25 periotam,ff.deliber.az.-
nofeend Lan [uis 1 . ffdeliber. & pafthum,
Exquorexta plane colligitur, cum, cu.
ius paterdiairijs abandac ydinitem dici
poffe.Crauct.conf.1 64.mum.2.Pacian d.
lib.1.cap. 5 4uin addieliv. F ficur filiosDu-
cis , vel Comitis yDux yel Comesiure,
adhué vinis pargtibusinuncaparnr, glof.
ine.vle 24 qusf.1.Balduin d,Lin fur< col.
1.infine,vii [al.col. 3 .mumi19. Didac.Pe-
rezinl 1 itz dib 3 Ovdinamr. Calan.in
catalog. glor. misd. p. 5.confid.40.Anton,
Gom.variar. lib. 1.oap. L 5. cxhis
apparet, prafumptionem paupertatis
aliys elidiica,ve quoadiuris effzctus nal-
Hus fic ntomenti,cum de probarionc

tractaracs

Ibi:Probarar eriam ex eo,quod negatiue. .

20 Veriiscil ynegativam etiam fimplicé
probari debercab eo,qui ipfam profun-
damento propriz Intentionis allegac

« Argelid.quell. 8 arc.40,n0. 3 5. Tiraquel,
deverractlighaz §. 23 glofunic num. 95.
Ofafch: decif. 172. naw. 5. Herculan. 4,
trall.denegat, proband in princip. num., 2,
Batc.decif 105 num.19. Mcnoch. lih. 4.
prefitmums . Pacian.capias num.29.8
cap. s L. 28.vbi plurimi,Cyriac.tem
3.contraucrf.486 nunt.41, Malcard. con-
cluf343.0um.16 & cencluf. 1092. num.
1.Beraard.Diaz,reg: 4 88.Ancharr.infuis
Sfamiliar.quaflionib, queft.1 4. 1w, 2. pare.
1. Tulch.lit. N conclyf 30. nivm. 14. Ce=
nall.fom.1.guefl.1 45 . quicoreariamees
nentes refert. N egatina allertio,quz fiey
late explicar Pacian. cap.1s. A

Hocauteniita venimn elt, vt quanuis

negatiua probari aon pofsit ;adhuc qui
eam allegat, altringaturad probatione,
fibique imputet,quod ad impolsibile (e
obliganit fundas (¢ innegarina, Cyriac,
Thuicawbi proxime,Pacianicapes . aum.
31.Mantica,d frali.de coniecturilib. 2. tit.
v.nw.govee[. Sed haie, Matcard.d_conclufl
1092 #um. 4, Tondat.queflion. beaficial.
part.z.¢.3.§ . 1:8:19.20;

Sed quodde negativa probida didti

eft,cum ditinétione deber intelligi:non
enim omnis,qui negat, probationisone-
ri [ubijcitur ,quando quidénd reus ne-
gans , quod aétor aflirmac , vehuius in-
tentionem elidat, probare noa tenctur,
imo prabaranegatiua cenfetur niii con-
trarium doceatur , vt i petentl centum

ex donatione, refpondearur , donarum
noa faifle,nam donatario incumbir pro-
bare, [ 2. ff de probar. Quodfi aegatina
ponatur in vim propriz cxceptionis,nd
Inficiando adtoris fundamentum, fed
actionem excludendo; ranc ab aliegan-
tecritnegatina probanda, velut Gags-
tiex donarione opponat donator, fe c6-
uenliri non pofle,quia fibi bona noo funt,
fuam egeftatem probare compellitur,
quia intentionem actoris ,ideit, dona-
tionem no@inficiatur,fed adtionem per
negatiuam excludere inrendir, Argel.
d.qusft 8 are.3 4.4 mum,s 8. Pacian.c. 5 1.
num. s comfeq.

1bi:Primivm locus off Tursfconfils,
Adde Paclanom,cap 46.ex num.27,

Ibi: Nec quidens de funt Anthores,

Suntenim mulr, qui contra Barto-23
Inm renent , non [ufficere allertionem,
quad tor funt bona & non piura,nifi pro
betur, Cyriac. d. contronerfos. num. 37.
verf. Propteres, Guman.in . decemcol, fir,
fF de verbov.obligat, Corn inl.gn.§. Licen~
tid in princip. C. defwndeliberand. Arzel. d.-
art,3 4. G 2 verf Ad [ecundisin i ni=
mer. eqq.Fr[fﬂ.fr:C}P‘ﬁ{:.nmn. 3. verfl Et
per hocexcaminant, de prefimpr. M.alcard.
d.oref,1 159 num 42. Pacian. vbi proxi-
mé ex nu 26, Molin.de primogeness , Iib.
4. 04p. T . 0. 35.quflententia elt te.
nenda, nifi aliqua foris prefumprio fic
proallegarealiabona nonextare, vt fta=
tim de hzrededicendumeil,

- L)
Num. 4. g

Quod hzres allegans , non fufficerez4
bona hzrediraria ad lolationem legato-
rum,non teneatur,id probare,modo in=
uentariom legitime ficerir.docent cum
D.Couar. Molin. vbi proxsme, Barc.decifs
705 .nums. 2 verf; Secundn,vbl plures [an~
dat Argel fup.art.q0.mwm-5 3 Peregrin.
d.art,39.7um. 14 Pacian quipinres io-
telicctusad glotiamin | com de legei, f- de
probar refert.ac refellic,d cap.46 2 num.
33. Roland. de confel fnucntar. part. 4.
ver[. Heres cum ingentario allegans plira
Bona,num 1.3 .Ant.Gab, lib 1.tit. depro-
Bar.conclu/.7.num.17.Menoch. iib. 6. d.

pref.26.num.3.Olafch.decl] 18 1. rum. 2.

Phanut.in track.deinpentar.part. 3, 2. 59.

Maticng.inl9.glof 3.num 9.1ir.8. 1ib. 5.
Jte-
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Recopilat., Gratian. difccprat. cdp. 570, &
awm.19 Hercalan fuprans. 23 6. Cyriac.
i:i.mwmm"r‘?j « 4, 36, qul magis com-
munem teftatur, Cravet.de antiquitatem-
par. part. 2.in princip, Malcard. conclufi
205 20

WVerl.Ex his potevit traclari,
Comuniter approbatur przfens con=

clufio , videllcet requiri furis prafump-
tionem , vt harediaffirmanti, non efie
plurd bana in hizredirare , cRdator abf
que probatione, Ita (entiunt Marieng.
Gratian. Peregrin, Cyriac. vbi proxime,
Maleard.coneluf 115 9.0m. g2 Pacian.
num. 47 Menoch. num 5. Avgel.num, §2.
Herculan:zum.25 5 .Gab.conf 138, num.
20:.21.volum.2.Cabal. confi 1 L. mumi 9.
wol. 2. Cofta de portion. raie, quafl. 140.
num.$.Chrillofor.Torniol.conf.107. nu.
4. lacobin, in d. [ cum de lege, num. 2. ex
quibus, & alijslaudatis, num. precedentf
colligitur,quéd, vbi deficit innentaria,
vel alia iurfs prefumprio, heredi incii-
bitonus probandibona non extare:

25

Nuni: .

De hac Eua:&ione confalendi fant,

Menoch, [ib, 4. pref, 1. Mantic. [oprad:
Lib.2 tita Malcgrd{wnctuf.pss.{’apcian.-
d.capigb.ang.

26 lndubio quilibetinteftatusdecedere
creditiir, quia com teltamenti quid fa-
&i fir,nili probetur ; non prefumitar
iure, Ldn bello 12, §. Facti, ff decapr, Ideo-
queagensex caula inteftati probare nion

sdebet,defunétum vitimum elogium nd
condidific , Mantic. fupra agm.1 1. cum
aligs,Cancer. variar. pars. 1icap.s mum.6 3
Grat, conf- 146.num. 7. verf. Etfi dicam,
Nateacon/.166.nun.6. verf. Nam fipla-
ralitas , wol. 1. Pacian.eap. 4s. numi. 3. 4.
Bologaer. iulif emancipati yum. 7, C. de
collationib, Malcard,fapran, 3. Guliclm,
Mayacr.an Lquandiv,num.43 fFdereg. furs
Boer.quafl.37.num. 9. Ms‘.um:h.ﬁgpru 2
3.Cyriac.rom. 2 .controner[.236 . num. 29,
Pet.Greegor.foyntagm.lib 45 .cap.1.n.3,

Ibi:Hiec verd ratic pariym vrger.

27 Hanc folutionem D. Covar. impug-
nar Mtlnoch. num. 2.3 .allerens,agentem
€ cauia ineeftzt niti negatina,qua fun-

4 cnm naiogali {tatu rei onusiprobatios
nis inaduerlarium tranfire facic, ftatum

naturalemvocat,quem feclufo hominis
faftores habet , virenim quis intelaruy
decedat,nullum faGum interuenire,ne.
cefse eft, fechs vt teftacus moriarur.

1bit verim quod magis candem fententiaz,.

Lta Lfi emaneipatio C. de collar.inter-24
pretantur,etiam Menoch.d, prafix num.
3. verf-Primd ex ditha lege,Cagnol. imesd,
leg.tamen,vrin meo codice legitur mi-
nime refragatar illa conftiturio , nec
faffragatur huic opinioni, quoniam fic
feripra eft: Nec vilum tellamentum veli-
Eum et vel nouifsimum Hudicism comm -
1S patris, teque emanciparum prabatim fue
rit. Verbum enim, probatum, referri ng
poteftiuxta hanc lectionem ad teftamé-
rum, {ed ad emancipationem dnntaxat,
vt ipfacontextura demonflrac, nifi rol-
latir verbum , cft , prout tollitur 3 Me-
nochio,& D. Conar. dum verba confti-
tutionis tranicribunt,

Verimretenta le@tione cum verbo.ag
eft,validum pro comuni opinione con-
ftiturio illa exhibet fundamentum ip«
fius mente adamuisim. perpenfa. Duo
enimibi requiruntar, ve collationl lo-
cus fit, & quod pater inteftatas obirer,
& quod vous ex filijs faiffer emancipas
ts. l:’!‘imurn,vt probetur;textus nonres
quitit.Secunciim, probandum efie , air,
vt ex contextura Iplaapparer, buinimo-
didifferentix rationulla congrua reddi
porcit, nifi quéd filivs legitine natuy,
qualiserat ille, in patris porefiare efle
prefumitue, ideoque ipfi onus proban-
di emancipationem incumbir , . fi filius
8 ffideprobar. Menoch.camalijsd. (ib. 6.
Prefss.num.7 At patrem, fine teitamée-

\todece(ifie probare, necelle non fuit;
quia illud fus prafumic , ghandiu tefta-
tum fuifle defunthum ; non oftendirur.
Igitur aperet cx ea lege deducitur, alles
gantem,aliquem non éondito tellamen
to decelifle ;non tenerf 2d id probans
d_um, cum pro fe habear iuris pre(ump-
tionem ;quz onus hoc in agueriarium
transfere,

Fauct Itidem tatio vigens prefatzzo
fenr:ntia:\,quam confiderar Malcaid. d.
conelif. 98- num. 5. nam lex (anguine
coniundos ad hereditatem vocar ex
prefumpea defundi voluntate, L. confis
cinntur 8, ff.deiure codieillov. atque ira pe-
tens bona cx caula inteflati fuodaram

ha~
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habetfiuam intentionemin fure com-
muni,quod onus probationis in aducr~
farium reijcic ; glof, verh. aftore, veil.
Ttew fullivincap.wnic.ve Ecclefiafiic. bene-
fie.Pacianicap. 8. num. 5.vbi alij.Qui co=
trariam voluntacerh defund@i per teffa-
nienti confe@ionem probationibus de-
ber oftendere; alioqui (uceumbe, nam
qui prafumptione uris niciear, ligui-
difsimam probationem cenferur ba-
bere,nifi probetur contrarium , ve alibi
diGtamvell fisp,

Necobitat;quod irademom lex con-
fangnineos adluceelsionem yocat,fiin-
reftacus defunctus mortuus fuerit ;que
qualitas probanda viderur,ve pofsiotad
mitti, L. efws quiin Prouéncis e Quo-_
nfam fFfi cerr.petar, |, wom ignorat 9. C. qui
accafar,non pof Ant.Gom. Yanlar. tom. 3.
cap. iz .nn.44.Gutler.Canonicar.queftion,
lib.3.cap. 1.9, num. 20.vade Pet. Greg,
fintdgmar.iib 43.cap.1.n. 1. fuccelsiong
abinrcitato fubiidiariam dixic. Nam id
veriim effer; fi lex in ca gualitate fefun-
daret,queauré proximas vocat ad he<
reditatem confanguineos, e non niti-
tur , quod defunctus non condidit tefta-
mentum,fed natarali affé@ione proue-
nienti ex {anguinis coniunétione, prop-
ter quam prifumic,, quemliber velle,
fua bona ad fibi coniunétos perucnire;
tamen hae prafumptio euancfcic, vbi
teftator contratiam volontarem ,refla-
meato condit®gmanifeltar, comin ¢la-
ris nulles coniecturis it locus , quod vt,
lex oftendar,ne videretur,legitifaos hz
redes contra teftamentum venire pofie,
cos abinteftatd voeati exprimit. Vnde
hzc qualitas prebanda non eft ab eo,
qui feveilegltimum horedem admitii,
defiderat,fed a teftamétatio fuccefiore,
quiillum excludere edrendit, ctlialirer
fentiat Pet.Greg.vbl proxime.

Ibi:Ertd alleganter probare plena pro-
batione debere. :

32  Sed non prxzfumi aliquem intefta<
tem decederc ; ac id ab allegante fore
robandum,fentiiit eum Romano, An~
ton Gab.dlib.1.concluf'7 de probar,num .

5 . verfs Quarto, Niconlc.in eap. quoniam
contra part. 3. num 3 1. ver[. Qudrtodeci-

" mo y moucor, de prabat, Alberc. Bran. iu-
tactar. deftasut. feming excludent; in finz,

o7
art.15.Corn.confi1a s lir. D.col penulty
volum. 4. Malcard.d.coneluf 93 8. 4 num.
9.quidocet, quod, vbi viger conlucru-
o, quod homines cum teffamento de-
ceaant, faclenda eft inguifitio, verim
defandtus fecerit. teftamentiim , inter-
rozando confelarium, vicinos, familia-
tes, aliz(que perlonas ,quibus id notam .
cflc, veérofimilirer credarur, indicisin-
terueniente anthoritare, quod limitat,
fifama, fir,defunétuim inteftatum decef-
fille,quia non eticea inguifitio nccefia-
ria. Nihilominus 3 communi fententia
tradita nuper, num. 26. dénfandum non
eft,quam limirat Pacian. ex Barrol. lal=
fone,& Imola,cap.45.n8m.3 4. quando

‘ communisopinia et in populo, qnod
teitamentum fuic conditum ,nam tunc
prefatz inquifitioni locus erit ; nam fa-
m3hunc operaturcffedlum:

Num. 6.

Dehoc plene Paclan.fupralib. 2. cap.3 3
12.n4m.26.cum multis feqq, Et quidem
receptifsima elt Cumani lententia, (ci~
lickefac effe ad obtinendam ﬁropinqul
hzreditatemcognationis probationen,
maxime lide certo gradu conflet, nec
tequiri, vt probetur nullus effe proxi-
mioragente, Ira Anton. Gabr:d. lib. 1.
tit. dé f?r_\qﬁ;(rfan. cancluf’ 6. num, 23. verfs
Quartoinferrur,Rub.in [LGallus, §. Qui-
dam vecte,col 34. verfs Sed hic quaro ff. de
libergz peftham.Corn conf.1o7. inlir. 4.
verf.Sed licet heovideantur,eol. 1. volum,
4-50cin, in L. fi inter virmm , pum. 7. verfi
Tertio, colligicur col. 2. ff. deveb. dub. Al-
ciat:fn [ proximi, ffi de verbor fignific. Ri-
pain Lintlla,num.26 . verf. Premills indu-
suncur; col. s ff. de perbor, obligat. Fira=
quell.dererractlignag. 0.1 1.glofl 1. mum s
6. ver[As fi extranens, Crauer. conf” 249,
Rum.a .?r»fProfmﬁ'u,raf. 1.Pacian.d. muns:
26 verf: Sed in éontyarigm; Molin. de pri-
mogen. lib. 3, cap. 9. nim. 21. Menoch:
conf. 816, num. 5 2. Anron, Solain com-
mentar: dd decrera antiq. Sabandis, Ipm‘. 25
glof. 3 nuri.2.in fine;Mafcard. conclufC1 24
nem. 1.5 9.& fra verim eft,quanuis dil-
{entiant Fulgof. conf 184 n. 1. Alexand.
conf>124-¢0l. 7.8 alij,quos D.Couar. re<
fert pauio interiirs.

Sed mult fentiunt, communemfed-3.4
tentiam non aliter pmiccdcrr: yqham i

cet-
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¢ertus cognationisgradus probeturynec
(ufficere generica, liue indefinitam pro.
barionem conlanguinitatis ; Menoch.
[upranum 5_;.Dcc.canf.3 21.nmm. 1 3. Al-
ciat.de prafumpt veg.1.prafumpt, 28.nuns.
o.Tiraquel. d.glof 1. nam.9. D. Couar.
infrainfine hutss numeri. Anton. Gab. fi-
va g2 4.8 alij apud Paclan.nuem, 29.
qui id inrelligendum, docer, quandn ad
fuccefsionem , vel aliom actum certos
gradus defideratur,veintranfverfalibus,
qui intra decimum’ gradum dunraxat
innicem,foccedant fibi, fecus Gquis ad
maioratumvelit admited nam,ingenere
agnarfone prubata obtinebit , nifi alius
proximiorapparuerit..

1bi: Ad idem facit,quod Ripd.

33 Subfticurus perens fideicommiffariant
hzreditatem fibi relidtam - fi inftitutus
{ine liberisdecedat , probare non renc-
tor , ipfum prolem non reliquitie , Mo-
lin v6f proxime, Vicent. FularTde [ubfii~
tutionib-quxfl.43 6-Bart.inlL. :xﬁfs to, .
Siquisantem , ff. ad Trebellian, Peregtin,
[upraart 43 num.s1.Socin.inl. qui duos;
[ ist fine, ver| Quintim, @ vitimism ,}T.
de veb. dub. Mantic. fupra lib. 11.tir. 4.
#m.6. ver[. Nam primuscafus , €7 decifl
92 mum,2.Malcard.concluf. 343. ex num.
8 Anton.Gab.d. concluf. 6. num. 25, Ri-
paind. §. 5iquis autem num. 9. verf. Pro
concordsatamen , Boer. decif. 38,num, 30,
devfs tma [ub corvectione, Betol. incap. in
prefentia; num. 347, wvf. Non omitto, dé
probat.Pacian fupralib.z. cap.7. num. 1,
quod plant procedit,quoties non appa-
ret , liberes aliquando fuifie inflituro;
quod fi eos extitifle, dubium non fit,ma
ximé controuestitur, an fubltitutns, pa-
trinon {uperaixifie, probare renearur,
de quo fusé Pacian, fupra & numer. 2 &
D. Couar. infra cap: proXim. numer. 64
verf. Tertius , agit fubfiitutus , vbinos nu=
meriz4.

36 Rarlo, qux commaniter tradi folet
ad premiffam conclufionem ea eft quia
filios procreare , quid factieff , facta au-
tem non przfumuntar, ex qoo afleren-
ti, liberos inftiruto foiffe (uperftites,
anus probationis incumbic. Ita Molim
donum. 24 Menoch, lib, 6. preumpr. Lgs
num.7 Pacian.exall)s, wbe proxime num.
3.Veulun ipfa congruanon videtur,nam

* erfi semo liberos fufcipere, aut relin«

quere prefumarur s non [nd? 1equimr.
contrarium prafumi :nempe guad abf=
qutpm!cqu!lquam dcct:d:!,v1 {ubfti-
tutus hoc allegans pro fuz intentionis
fondamento i probationisonere releue-
tur.Sicdiximus,diuitem nesiinem pra-
fomi , fed ex hoc non inducitur pra-
{um ptio pauperratis . quominiis qui in
ea lc fundat , ad probirionem non te-
neatur,vt cit communi fupra flir refolu
tum,neque enim rede infermr:fili) ati-
cui efle non prefumuntor. Ergo prafu-
mitariplos non habere,cumios,vt plu-
rimiim, etiam i contrarijs pro nulle
prefumar, & probationibusemning fle-
tur,quaduxea illius regulamsballegan-
tedebentexhiberi. Quoargumento ad
fimile vius eft, D. Couar. fupra numer.
5. vnde videtur , quod cum fubfliturus
pro fe iuris prefumptionem non ha-
beat , nezatiuem : feilicet filios inftita-
1o non fuperuixific, in qua fe fundat,
probare compellatur ex regula tradica
Jupra num.z0.

Quapropter aliter defendere opor-37
tet przfatam canclufionem , afferendo, -
quod cum negatiua nasorall rel Raml
conuenit;eam allcgansad probatiocnem
nonobligatur. fed aduer(arios, nifi con-
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plusibys laudatls , d.lib, 1.cap. 54 mUm.
44 Mangil de imputat. quafl. 1385 nem.
asSurdude dliment it 7. qusefl.0 nuw. 10,
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locum habere poteft, cum vir ad ino-
piam vergit,de cufus faculraribus porelt
ambigi,num (utficiant ad dotis exactio-
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religiof- & [umpt. funer. & alij , qui fub-
dunt,indiccm id nororicm arbirsari de-
bere, quod ab ompibus de populo fei-
tur, aut verofimiliter fciri poteft , ad
quod fufficlt , fi coram decem perfonis
aliquid fat; Cyrlae: sum. <. Maicard. de
frobat.conclu 1106 mim. 17.Cymiet. cs
quider,C.qutacculare nion pof. Batdprat 1,
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4. Farinac. fiipra num. 47. (cd Argel, de
gcg.pgﬁ?ﬁgmﬁ.‘;. art. 1. num, 36. ii:quit,
nororibm efle illud , quod ante oculos
fiumeft, vel itain mentibushaminnn,
tadicatum , veavelli, antoccultari non
pofsit,ex Baldo in Leswes, C.de appellat,
_ }.’.ﬂ autem notoriumduplex £, & 50
luris, faCti notorium eft, quod ira com-
mtniter patet, yroollatergiefatione
eelari queat,iuris,quad in Indicio legi-
time perteftes, velinfirumenta proba-
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tur prefumpeione, v quando quis com-
muniter pro filioalicuins haberur quia
:al}il:le filius nominatur , & tractarur vt

Ex

Variar.Refolue. Lib.I1,Cap. V1.

so  Exhlsdefeadi potelt Ripafidicamus
logai.de nororierate fudiciali, nam in.

indicloactas tranfitorius,{cu momen-

rancug aotorins proprie ficti non po-
tuft.cum neceffario perrefies,aurinfiru-
menta (it probandus, quod feciis enenit
inaétu permanente,qui cum oculis indi
caatis {ubiici polsic , probationealiand
eget,lofeph. Ludonic.decifi6 2. num.21.
Mafeardiconcluf 1106.num 20.Tondur,
Snprapart.v cap. 4.t. num. 12, quare fri-
tte verbo, notorinm, fompro, vera eft
Ripxaficrtio, quia attus momentancus
norarius proprie fieri non valetio fudi-
cig ficur permancns. :
61 Eyquoegregiaoritur diffcrentia in-
ter potoriuin tranfiens , & permanens;
hocenim lurls & de iure przfumptio-
nem elidic,iliod aducriom eam non ad-
mictitar , Menoch.de prefumpr, lib. 1.
queft.67 nym.3-Alclar.eod. trach. part. 2.
numi1s.Roman.con/. 350. Idemque iu-
riseffquoad tam lodicatam, Meuoch.
8¢ Alciatidbidem , Eelin, i cap, quoniam
conrra fallent, 4. deprobat. Pezterea vbi
adelnotorinm facti tranfenntis, ordo
judiciarius feruari debet ,non fic per-
manentis,nam illeomitticur, Menoch,
lif.2.deavbitear.cafi23 5 rum.1 4. Aretin,
conf” 163.nym.6.Grammatic.decs 36, we
44 Pet.Gregor.uum. 6.

Versmimmerits Bartolus veprehenditar,

Quanuis Ripam defendere eonatifue
rimus,tanien Bartolifententia ,cui’ D.
Couar.accedit, fallanon ¢ft, i notorivm
iu faa lara fignificatione accipidtor, tam
Je notorierate propria facti, quam im-
propriaiuris.

Vel Teem idem Alexander.

€2 Negatiuafimplex:fine indeterminata
poteit per aduerfarij confelsionem 4 vel
inftrumenta probari, Todut.d.czp.4. 0.
1.num.20.Cyriac.rom. 2, controyerf. 32 1.

< numg. Barvinlfin.quafl.i. C. de reb. cre-
drr.Herculap, (upra num. 167 . Menoch,
confil.z59.num §.Paclanlib.1.cap.37. m.
7 5 cap. 3% num.2 cum alijs capirib. feqq.
vbi latilsime de modo probandi negati-
uaim, Mafcard.concluf.1087.m4. 11. Fla-
min.de refignat. beneficionlib, 11.quaft. 14,
num 70.Cardof.fupra verb.probatio, num.
3t.5urd. decifs 300, nwm. 11 Farinac. d.
q.65.4 ».21 8. Amat.fup,

‘103"

_Ibiz Et tamen per boc notoriiem quid Eﬁi—
Cityr, € - 5

Notorium dicitur, quad per confel-63
fionem partis, inffrumenta , vel alias le-
gitimas probationes coftac ex actis,Me-
noch.ex alijs d caf.166, mm. 6. Malcard.
concluf v 1o1.4nm:13 . lofeph. Ludouic.
decif” 20.num, 2. part. 1. Fasinac, fupre
part.a .quai!.g,mgm.zn..;&ldr_cl_.derf igiof:
diftiplin.lib.1 cap.s. §. 3.n4im, 10. AGa
enim rem notoriam efficiunt , Farinac.
d.qusft.21.00m.14.S0rd. confs 1 5.4 num.
2s.Roland.conf 4 1.mum.30.v0l, 1. Bec.
conf 40.num.3 . vol.1.5ed hoc improprig
notoriumdicicur,'quia non facti verira-
te,led nris authoritate -nititur, poteft
enim aliqua rergiveratione cxaifa-
ri, nempe falfitate probationum , vel
ipfius confitentis mendacio , L 1. &
per totum, Cifiex fdf inftrupseut, vel teflis
mon, tudicat. fir.L. 1. §. Siquis pitro, ff. de
quicfiianit,

Ibi:Sed hec vera funt denotorio furis.

Quid fir notorinm furis, & quid fadl
dictameeft fuprangm.59.

Tbi:Sed & id locum obtinet in negatina.

Denegatina coarctata ,ciufque pro=g
batione, Pacian.(ih. 1.c4p.40.per tot.Me-
nncii.!ib‘;.bpr:ﬁju.aum. 13.Lotter.de re
beneficiar.lib.3.4.26.1.93 .94

Verl.Ex his apparer.

1fis addenda funt tradita [upré mum.g¢

§5.pro intcr{:retatione.d_.l’.,‘i conflante,ex
fliis enim colligitur, yeram clic, qnod,
Barroli fententia reieéta ,hicD. Covar.
docet,ex quo enim legitime paupertas
per tefies probatur, cuidentifsime conf-
tat, mariri facultaresad exactionem do-
tis non fufficere, Bartoli vero opiniore.
cipi paterit cum mulier intenderit pro-
bare , visum [uum ad inopidm VErgere,
quoniam tancnon eritfatis, vt tefies al-
ferant ; viri facultates ad cxadtioncm
dotis non fufficere ,nifi addiderint , id
manifeftam efle ; quod Yipianus defi-
derat. :

CA-




