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apud alios videantur, ques confulere,
cum cafus occurrerit,oportebir, pecno
bis libet amplios immegari, non patca

 eirca hacfequenti capite cum D. Co.
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‘T D.D.dereagentes corgeruntur.

2 Differentiz intercmphiytesfim Fcelifia-
ﬁfc.:m,g’-:.‘frf'!:.uum;}"a,rn.’ir.frer.1(‘-
CePIam traduntnr, nim.3.

4 ‘Famingcns m.'r'{cn!ii © runt ad
[ucce[sianem emphytenfis fimplics-
rer AECepra,

s Fallic i vizuerit ff,:r:smm exclydens

: _fccml'r.':(; .-‘r_.ﬁu:cg’s:’urrt‘. exiflentibius

m_.%ﬁ_lm‘s: Idemqueifi de confueru

dineird fernetar, i

6 Acgumentusidefeudoad emphytenfim,
¢ & conted nym valeard

7 Feming an tn emphyrenfim fucesdant
profilss scocptiam,ad v 1 2.

13 Mafculinam an comtinear frominiag,
nem 1415

16 Pro flipulatore n dubis veffondethr,
i pro-eqextar ":-fuﬁmifimdn.

17 Emphytenfis pro filys accepra vevis ad
adobitings, T illegicemos pertinear,
e quidde nepottbyz adn.1 0.

20 Inemphyrenfim conocffam profilysiern
filesbus omnes abfque fexus difli
ciane fimul wiusliterque fucee-
duat,

a1 Limtraturs

22 Verbs cantrabentium fuxta flatura,
el confiecudinem interpretantor,

23 Srarura & conluctidines laicorups

quands apud Ecclefizflicos debeanr

ahferuari. :
24 Filfjcum patre noneoncureunt inem-
phyeewfiab illo accetra,
25 Emphyteufis quotnplex,
20 Paveyun pofsie filijs prasudicare qyoad

e

enmphyreufim familidrem ad s 37.
38 Quil de mixta, ad w41,
a2 Emphytenfis Accepra pro filijs wtvim
ad cus pertineat § offi heredes non
fint, wfue dd 146
hyteulis prafitts heredibus now
wrfilifs, pifi heredes cxiflare,
Anhaovedes exbidnes adpiittantu.
Quid de emphiyteufi vecepra pro fe
credibus, fur $9.
formulis cocedendiemphyten

In fenda quoties hevedim mentic fit de
mafonlfs intellizstur,

Feadum pro he libws coneefinm ni

havedes fints
im duplier fenfn

dicirar.

Feudum capere filfns wequit fi p

fecefaris hureditatem 7ef

Al L S o e
pliciteracceptum wd quus

Quihus cafifin ‘ﬁzmimc .idftucfum ad
A .

Eeudush fimpliciter acceptum sd quot
defeendentes primiacqnivendrs trd=

2t

Feudun aliadhevedivarswnm € alivd
ex patto, & prouidentia.

Vit (n fesdum ant emphyteufin hares
ditwrtam fuccedatoy an (arisfit fuc-
cedere primo Acquiventt mediare, vl
timi pofls[Soris hevedicate non obs
FEtd, mupd G 1. ;

2 Deinteliechu cap 1 smagnat, m[ﬁj,
ia 16D, fendlév,ad num 70

Fendum fimpliciter scceptum fili
nan Cagity patyis heveditate repu-
diatids -

Feudum proleredibus acceptummul
Lus capits qar Haves non cxiftats:

Fendum' hereditariun quod dicarur
73- ; 5y

Feudum fimplicitérgeccpram «ft ex
pattor prouidentia, dequo &z .
638, VPR

urd de esmplistenfiEcclefinflica
Q_ﬁcri!uﬁ.:?-.{ﬂ‘rﬁ' fﬂ ,,(p‘
Feiidum, vel emphyreufim prolfeir
Juer Firio'aevipronte 3 qu!-_m{yr_\uur.
Feudum pro hevedibus mafeulss fo
Lism Iiheras harvedes comprehenidits
Diffeventia fiter foudum & emphy-
renfim noraryr.,
Sucoedens i feudsm; quandoicredi-;
core-
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toribus anreceforss ténedtur,ad nu.
82.

83 Filius adiens cum beneficio inwentary
patris heredicatem feadum & pa-
trealienatum an po Tirremocare,ad
U 8Y.

88 Feudum €7 emphyteufis quman{n -
ter fucceffores dinidatur.

89 Fendum pro heredibus, e (uceeffori-
busconceffamcuias nature fit, &
quid de emphytenfi.

92 Inflicutus s ve cerca capit feadum
non hereditarium,

ot Quidfi fucric hareditarinm.

gz Filius inflicwews in legitima ufm.ﬂi
hereditarium capere pofsit,

o3 Inficaras o recertacxcluditur & foa-
di heveditaryj [ucce(sione , etfi vai-
uexfaliter cimeo infliutus locapax
YEPCrTATUIS :

94 Filius in ve certainftitutus non perci-
pit feudum hereditariun.

o5 Inflitutus 4 vecorts habitualicer of
“hueres wafuerfalis.

96 Inflitutus (s vecertaoft hares wriner
[alis i nemofis yurncrfaliter inflitu-

s
g7 Inspatronatys Ecclufiaflicum quorus
plex G de eins fuccefsionc,ad num,
103 ¢ 3
104 Vendira baredieare,ptrim s patro
mittus ad emprarem rran[Tat,Ad Bk
106
107, Inspuronatus an pertinear ad fildei-
comiifsariums wiiuealen , ad num.
120,
y10 Ins patronatus imemptoren heredi-
ratis transferei probatiay , © num.
111,
g1 Ins patranatus pro parte tanfic in
ementem hereditaris portionens. !
113 Quandoius patronatusnon trifearin
3 emptorem hareditatis. 1
114 Non peyrenet cd meliovatumin ters
1o T quinte, 126 ad (.\.‘i):v’fdd‘lr_am.
1§ Iusparronarasin emprovem legitie
non EYAnfi.
116 Defure patronatus hiereditario quis
difponere pofsit.

In aliematione furis parronatus qudn
do Efwﬁ-npz'mnfmfw defideretury
adnam.119.

120 Paff:ffor an prefudicire =.-.¢Ie{f ¥o-

earis iy fure patronatus gentilitio,
el mixt

117

121 Quamodo in'ius patronatus havedi-
tarivm, vel familiare [uccedarur.

122 §iwni ex plavibys heredrbus inbeat
teflator Bcclefiam edificare , an 145
patronatil cmnibus heredibus fit
communed ¥fquead fin. h

De f(uccefsione feudi, em-
phyteafis, aciaris patro-
natas Ecclefiatticis

Ad ea,qux circa emphytenfis fucce(- 5
ianem hoc capitedifferuntar, legendi
funt Caldas denuminar. emphytentica, g.
2 4. Par.Vazq. in opufeul.rrach. de reddi-
té5, cap.z. §.2. dub.17. Cardin. Tuich.
practicav.conclufivn.ir, E. conc.15 9. cum
alis, Thom.del Bene de smmunit. Eccle-
fiaft tom.2.. cap.17. dubir. 16, Albar, Va-
lafc, de fureemphyteur, pare.1- ?4,1_.5:4
49.Pac. Molin. deinfl. e fur. erack.2.dip.
a72.com plurth. fegy. ul.Clar.receprar.
Jententiar, lib.g. §-emphyrecfis, 9,28 cum

alijs, Gregor.Lop.inl.28.glof.5.1r.8.p.
s.Alexand. Trenraglng. yavianlib.g ot
defwr.emphyteyr.refolut. Marefcor. va
viar.lib.1.csp.2. Cardln. Mantic.de tacit.
¢ ambig. convents lif 22, tin1 9. Amat
variat [ib.z.refolur.8.4.cx dunns 6.

Num.t.

Eit pralibandum, qued emphytenfis 2
Feclefaftica impliciter concefia,veln-
ti (i ticatoar: Fandum T itdanum 11015 emi=
phiyeenfins do. Filios & nepotes duntzxat
accipientis copletitar, ve probauimus
[ip.cap.proxipo,niem 8 2. Sed fi priuatus
ita conceflerit,omnesharedestamlibe
105, qui extrancos coprehendific cenfe
tar, nifi obftet eontraria confoerudo,
Trentacing, #.1, Gregor.Lop. fup.ccl.
3.verfoSiverh privatus,Clard.g.28.n.1.
Valalc.g.30.m011 .Contrarlnm tamen
{entire videtur hic D.Conarr. [cilicer
etiam cmphyteu(im privatam fimpli-
citeracceptam ad duos {ucceflores cm-

hytenta folum extendi, fine extranel
Ent,ﬁue liberi, proutenm iotelligit &
fequitte Molin. diff 469. num 4. Par.
Vazq, [up.Quod minime admitedum
eft, nam pretergiamguod communis
opinio extat in contrarivm emphyrea-
fisde (ua natura perpetua e, yrexaliss
Ces 0o
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notauimus [ip. prox cap.munn. 8 3.0ullo-
que fure quoad priuatos reftricta inue-
nitur,quare abloluteconcefia omnibus
aceipientis heredibus comperet, cum
coatradtas fuxta natagam 0am celebra
ri prefomatar, 1. fi lipularus o (e yfu-
ris,lquero 7 6 1 [flocar, Alciatdepre
Jumptives.s prief3 2.nm.1. late Menoch.
eari.rmﬂ.l:‘b.3.pr.¢j.‘;3 b princip. quin,
6 ia [pecic loguirur cum Alex. & An-
gel. inl.qui in alienain princip. ff. dee-
quir.heredit. Alciat. fupreg.z. prefialt,
Necaliud voluifie D.Couar. exidimo,
qui(olfim affirmar filfos & nepotesiue
€edere,inviramque ephyteufim, non
tamennegatad fecalarem alios venire
pofiz Ed tamen. l.6.11.26 p 4 quain
feudis aduerfus furls communis regulas
faruic, ve feudum non tranfyrediatur
perfonam nepotis primi feudatarij, &
ita in Hifpania obferuarl teftarur i,
Gregor. Lop. glof7, 4 qualege forfan,
D Couar.deduxitargumentumad em-
phyteafim, fed poteft dubitari anya-
leaticum lex ficcorre @aria, vt Gregor,
Lop.aduertiz,

3 ER & altera notanda differentis in-
tetemphyteulim Ecclefiaflicam , & (e-
cularem limpliciter acce peam, quod ad
priorem liberi admittongur 2 &tfi here-
des nonfine piarentl, Trentacing. mum.
6-Beacnum.t3. Menoch, fip. prafas.
pum 101 1. Cald. ¢ 22 wum,1 5. Amac.
LN 9.M;n:ic.ﬁ-p.n’r L7anm 10, Ad
poiteriorem gui hxreditatem non ob-
tinent,accedere prohibentur, Amat ny.
58. Cald, »b7 proxime, Valalc. d 744.
num 12.Menoch.conf 360y 25 Man-
ric. dotit1 0. mum.z. Gratian, difcepear,
Cap.45 Latum.y 7,

4  Quibus prehibitis cum D.Couvar.al
fercndum eft, quod ad emphytenfim
fimpliciter conceflam feeminz defcen-
dentes com nalculis pariter admitron-
tur, quoniam illafine Feclefisftica fi,
fine non feemininum (exfi non refpuit,
arqueiravbi exclule non funt, vocarz
cenleneur, Clar. g 32 numit 2. Vazq.
b fup. Amatinum s 7. Molin.dif 474
pumer.9. Tufch, fup conc.1 6 0.num. 1,2,
Magon I.ncraﬁdmj";r.num.z.Valafc.z.
41.num.2. Cotta in memorabilih, verh,

emphytenfisz num.1s1, Cald. quaft.17.
Wum.31.

5 Hoclimitandum eft,vbi cxciteric fia-

.tutum exclufivum faeminstum , quo
cli'u,mzfcnlis!uprrﬂitlbusfipignon €0
current:nam cuim ita obfervetur. quag.
do earum exprefia mentiofic,viD, Co.
par.docer iifr. hoe n umer.verf, Secnnds
conclufioicE dicencum eft de taciia yo.

tacitienim & exprefsijidem
cinm; Lewm quid | vbi D, i
cert. perat, (Fuod imilicerde confuer -
dine dicendum eft.

Ibi s Quibuss vefponders congru & verk
porerir.

Addelalon, il 1. mum 60. €. de fuy,
emphyteur, Enerard. fn loc. ligalih. loc, &
fend.ad cmp!:y.ren[:Clzr._fup.ub.,;_o'ﬁ-r.-
dum q.3 Verfs Bt hec quedem, Vali fc. s
39 fine, vbiredte sl argumentum de
eamiphyrenliad feudum jvre proceaere,
non écontra,ratio eit.quiaquodin feu-
disobleruatur, el quidimvius locslls,
quiprolegeadaliis caul sallezarineon
porefi: fecusq e ad emphyteuim fpe-
@ant,nam cuns legibus tabilis fint, ve
inric.C.defur emphytenr. merico 2 fen.
datrahi poflunt, vifecunciim ea fudi-
cerur propter emphytentici, & fendalis
coneractus l‘!mia'izudincm,:rgumcnt. L
monpiffunt 12 fF delegih.

ldeosurem femive 3 feudi ficcef
fiane regnlaricer repellantur,quiquam
emphyreuflis capacesfint, quia illud ca-
ceditar propees (eroitivm militare, el
alivd,quod per feminas exhiberi non
valet,unde qua incapax eft officij 4 be.
neficia exeludi, guod propeer illud da-
tur. necefle efly cap.miles, qui tir 21.ds
w:ﬁﬂa m;f:r.(iflrr'drm.bn‘:'f:'mffjr’r:ﬂii'l' lih 2.
in vfib. fewd. At emphytenta ad cang-
nem,fite penfionem altringitar, Parla-
dot.dferent 71 mum 1. quz pariter pee
foeminas, acper viros poteft folui, Ita
Cald.q.z;,mrm‘s.\fala['c.q AT 0uma.2
Molin.difur 474 0, 1.Clar § fendum,
9.73.m0 1. Licerhanc ratlonem exclu-
dendi foeminas 2 feudls fbi difplicere
prefiteatar ,que improbat Molin, eig
fundamento refpondens, Alizm yide
“apud Menoch. covf 65 mum 2 3.

1bi: Quod fi empliyrenfis data fit Tirso,

Quzliionds cfl 2n i quis fandem in
emphytenfim pro fescfilijs fois zcqui.
fierir,cenfeatur etism pro filiabus flipn
latuside quo fuse perMarelcond.cap. 3

e

Variar Relolus Lib.I1.Ca

pertorqainzzatimampartam fequitur,
eat affsnclancar itidem Merlin, de legis
r?m.h‘i-.;.r:‘r.;.? S.n4m 5. Fardinand.
L2z !.Eh‘mf.sm & Diui, num s8.F.
delerst 't Zaceard il vie.wam 73.C.de
eick. D% A Tetinir . [ateph.Ladouie,
Zazcenfidecif 29, num.16. Benintendis
decifiz5 a1, C yibalude furemahyteue;
titdecsaf privsr.ob loneam Guic. MG
Seraphia.decl6o4. nn.1, Roland. conf,
2. mi 12.0fh = Maclil firg: 191, Ripa
fnlexfy Fo.f i [#isrogatusel panm. 5o
fFad Trebellian. Cald. .1 5 mam. 12,70 q-
17-14m 3 0. Calch.fup.conc 160, num.c.
RatadeciTras, pare. 2. diuzvfor, Quod
mitlriplicicer limiear Marelcor, &y 7.
Hulas fenteatia fandamenrum po-
tii num eft, quia filioram appellatio.
nz filiz non continenrur ex verbi pro-
priztate,fed exiarerpretarione exten(i.
ollicitarex it . fed Zfi incer.
i pofefCmicrend. L quifgnis
1165 (e verbor.obisac, & docent Bire,
inly. muma ff.deveeh. fig ficar: Tulch,
Lt E.conc 168 1 7. Maaoch confis 24
mem.3. & alij apud Tiraguell, de rervact,
ZLigng 8.1, 2000, #dm 13 1.in contra-
&ibusautem maxime {tricti ioris(qua-
liseffemphyrentis, Menoch, canfi664..
#8.18 . Guld. de Suzerlarracl.de furem-
FJ;Jrfur.au-n.;.Vaial};:.q SoAnnm 7.) vers
baproprie. tirict=que accipi debent,, I,
quicquid affrinzend s go. fF-de verb.obliz,
Cald.q.10 mn o Cyriac, rom.2.contram.
3788 00m 16 Cafch, vbrproxime nam.
1o.Reland, conf$8. mum 4. volum.3.
Vndeemﬂhyreulispruﬁiiisac:cpra nc.
quicad fiiias peruenive. lra Marefcot. 4
sun 2.8 alij fupra laudatl.

167 = Sed 7 in rac eafu adhuc admiere-
rem feminas,

10 Sed contrs fupratraditam conclufio-
nem tenent foeminis emphyresfim ca-
pitereprofilijs conceflam Molin. ki
proxint #l.10uer Mevith ramen,Clar,
d em;ﬁn’mzfi:,q ;;.num.z,.Vazq.fu;.
nuns 5o Menoch, conf.111.mum 60,1
nell.inl s pnm, 5 3. Cde bonamarern. V.
lafe. qug . mum.3. Quod limita f fit fla-
titum feeminarum exclufiuom, Tuich,
Jap. conc.168 . num. 2.

11 Ratio, qua hxc opinia defenditue,
eit quia nomine filiorum foeminz con.
tinentur cxcommuni viu loquend, L.
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quisits 1. [ deteflsment. eurel. 1. f i2a
Jeripri g Fde legar2 d .1, quifquis 16,
L Eéeennius 122 Lfufte 231 [Fde verbos.
Fenificat. Argel, We lepicim, conradic, (5
L9 S¥ELonups. 1 4. Peregrin. de fideicons-
mifart 25 nuns, L.Cyriac.som. 3 cotirroe
uerfls 48.nu.55. Fular. de fubfiirutionib,
-3 002 num.1.Quiverboram proprie-
tate potior hiberur, yedixi fup, lib.1.
€3p.20. num, 14.

Arcum res adedambiguafic, hancia
poficidoren D. Canarr, opinfonem in
praxi fequendam exillimo, quia In ob-
fenris idample@i debet, quod verofi-
miliuselt, camhocinrer concrahitntes
aitum p;‘:rfumamr.fﬁﬂr]mtlnrns_‘, fade
Vfargucra 52§ inter locatorem fFlo-
Cat. L. eiem, gui ita 5 6 [Fde verbor,abiroar,
Liy abfeuris 126 de reg, fur: Menoch,
conf.33 Lontim 17. Crauer, eonf 3302,
Glol.optin. verb.letem od finin il vetes
ribits 45 fF. de pitl. Vierofimite magis
¢it. quod parer noa minus flidbus, qua
fifiss profpicere voluerit, vt late prabae
Valafe.abi praxime argum.Loaximym
u‘n’um,c,a’u!fber_pr.wcr;‘rla:que ira fub
verbo: fillj, virumque fexum cempre-
hendi, eredendumeit, quoniznific in-
ter tontrahentes conuenit, maximeéci
emphyteuiis pariter mafculos, & foe.
nasadmitear, ve nuperafferoimos, In
hoc tsmenartendendus eft viis loguen
diregionis, inqua contractus celebra.
tur,apud nosquidem filiorum verbo fi-
liasquoque fignificamus, erfi in fingnla.
Haliter obfeructur, colligitur cx [, g,
101 8.cum [eqq. ta Tauvinis Confiicurios
nibus,

Ibi: Eavatione qudd in canteaélibns,

Mafeulinum continere {emperfee 13
minigumm feripfic [uliants i . qut duos
60.fF delegat 3. Plerangue, Paulus in [, -
pronunciatio195. . de verhoy. fignificar,
& probatur exd. [, fi quisira , d. L fiita

SersptumL fernislegatis 7o fFdelegar. 3,
Lderefiatioigo.f. ferur, Lparroni s2uldma
ter flaprum 101§ fin Lills wer ba 161-,
Lliuxta 201 fFiie verboy, fgnific. Tira-
quell dererraét. lignap § Lglofo 212,
qui plores landar, Cyriac: fom.1 conrro,
wevf.o.num s 3. Arpel. de aequiv. poffif g, -
13 @rn1.d e 5. Vioian, i prax.iur.pa-
tronat. [ib.2.cupit.6. wum 3. Mantic de
conteckuvvleimar.volunt, Iib 6 i i
18.8 LibL k. Fit.0a. numer., Peregsin,

Jop
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ﬁ.P b 2§ il 2 Menoch.de fd«}@i:‘fuff.
vered. 4. nUM5 9 Ffan:.Mquo derit.
aupcisrlib.3.4.16. & princ. Sed contra-
rinm tenent eriam communiter DD.
quosrtecentet Tiraquell. fup. num.181.
& Menoch. d.conf. 204t illifgue
acceditGafp. Thefuur. guafion Forenf.
1ib.1.q-42. PUm 4. 0
g4 Sedproconciiiatione earum opinio-
num diftinguendum eft:vy prior locim
obtineat, quando verbain lara figoifi-
catione pofluntaccipi,ve in fauorabili-
bus , pofteriorveroin odiofis, vel vbi
ftricta interpretatio adhibenda eft,quo-
piam malcalinam coeipit feemininum
improprit , lateque vocibus viurpatis,
L1.§.[ed etfiincertum e vent.in poflef-
fonmistend- Lquifquis 116 ff.de verbor,
goniicar.l.cumin adoptinis 10§, quein
ﬁifo,C.deadoPu'anfb.Gch.'rc'rb.vmnrrﬁas
i cap.gewer:fil; deelechin 6.M51:cf:or.
Hpmi 4 Menoch. »biproximé,ni4.9.
Palac.Qub. i rubric.de donat.int. § 69.
num 25.26‘M3ntic.d.fi'b.j."ri:.i.lm.lg.
Cephal.confi527.04m 40.libig. Metlia.
delegitim b 3 FIF.T. Q.17 U 18 i
Jeqq.Crauer.canfis 8541 L. lib.4. Glof.
oo L1 deverb figmific. Benintend.dectf:
§2omup. L.

15 Hisconfcquem:l’t,vtcnm'm:nm!a—
&ribas i@ e interpreratio facienda,
v diximus [up.him, 9.mafeulinum eot
contincat feminiaui ficut in prefentl
D.Couar. obletuat , cui ¢ x hacratione
confentiunt Merlin. vbi proximé,n 20.
Beniarend. [ap. Cephal. confiat, fib.1.
Archidiacon.in cap. fi quis fusdente, n.3.
17.9-4 Corn:.coﬂf;vd.nu.l;r.!n‘;.z.Cc-
pall,commun.tom.2.4.762.1.16 1.Clar.
fup.q.;z.uum.z.Roland.canfp;.nu‘xz.
17.volum. 2.Cald. 417 .30 Quod li-
cit ira fic, tamen non obltat;quomious
teqeamus,cmphyrenfim pro fiiljs acecp
1a ad filias fpectare ,12m proprer vium
loquendi commuoem,tilm propes af-
fedtum paternum;; Ve nuper dicebator
num. I 12,

1bi:Cam imputandam fit contrabentibas

t6 Huolerationi poteft congrue refpon-
deri,quad cii yerofimilitudo flatproftl
pulatore,pro eoeft in dubic indicandii,
vrconftar ex luribos aliegatis fip, .13

& nrobat Glof.verb.legem ad finuds Lye-
teribs (7 de pacl.vbi docer, prilts efie in-
fpiciendum, quad verofimilius eft, Qua

‘AdditadC ouaruuias.

ad refpoadendum contrd ﬁipu[atf;rem
inxea regalam illing rexius deaeniatur,
que comprebantr icidem ex L fi pa-
&umo. ff. deprnfmrfu:rﬂ:. .

Ad hecoora,fob hac(lipulatione:Piory
fo & fLijs,non comorehendi adoptivos,
argument. e<p. priic, §.dioptisus tir,26.
i de fead.defunct catentivfir.lib 2. fmafib,
feador. I.;Idm'cum,m'_ﬂum n . ff.de zodit. &
demanfirar, Cald.4.20.7.36. Barba.in [,
cum acutifiimi, #.23 7.€.de fidetcornmif.
Quonlam vere,ac proprit filijnd funt,
Cald.com alijsim.3 5. Menoch. depre-
fumpe.lib.4.praf76.2.7- Cyilac. fom.1.
contrater| 21.14. 92 . Molin.deprimogen.
Lib.x.cap. g so.idz0adoprionis come
i, dixit I’apinianus .-'-rd.l'.jidu'(cmrr.-ajn}.

Quidde illegitimisfen natt busi 18
dicve[p.cap proxim.na.7 g.vbide em-
phyreufi Ecclcfiafiice. Quoad fecolaré
difputari [olet , & communis refolutio
elt, quod cenfentur vocati, vt faretur
Cald.q.19.5.11 .quanvisiplecontraii
teneat , cuiinngenduseft Merlin. alics
refercns, fup:lih.1 tit.2,q. 5.0 62. Sed
communctn ampiectuntur Clar. d. §.
m:{-h)'rrz-ﬁ: g.30.Viul.comm moverb.Ke
g A!:..{..wrzj:e‘u rr::ph_'fmrﬁ,Mol'ln.d]ﬂ-.
475 kw., VDI probat latk, Gcalijapud

Clar. & Cald, & proillis facir [.gencra-

fiter 6§ le.Cdeinflitut & [ubflitut,

Nepotesverg erhaliastoleant pomi-19

nefiltorom fignificari, 2 §.quoedfi pas
ter, fFad TertyRian, I liberovir220.8. e
[de verhor. figrificar.Cald. g, 19.n.13.
Menocin, confi215.0.87. Rebuit.in d L.
liberoram §.ve.ver[ Etiam quardoiTa-
menzbemphyteuh profilijsaccepraex
cluduttar, Tofch.lir EJ concir 68 ni10,
quoniam in contraclibus ncpotesappel
latione filiorum non continentur, Barl.
ind.lltbelorum,q.s - Cald. vhiproximé,
Ruin.conf 45 n.16.lib.1,C7 confi203.1e
23.1ib, 2.Ceuall. fup.cumin eis, v fupra
- (ierebarur firicte verbadebesntaccipl,
& nepotes neque ex proprictate fermo
ni¢, neque ex communi vin loguendi
' yenlunt filiori appellatione,, fuse Me-
noch.confia1s.& nGad 1267 #1.60.C6
feqq. & eft textus inl.qud fi nepores 6. ff+
de reflament.rutel.vbiin mareriafanora-
blii, & teftamento nepotes non eopre-
henduatar, (cd exinterpretatione vo-
Juntatis proferentis proprer jogritatem
zationis, . filium hibeo 16. . ad Maccdo-
: fiRHe
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a7 an, Menochina, 13, &vdeprafumpt. lib,

. prefu.mz ybirefest plurescoictia.
ra3, ex'q iibus prafumuntur nepotes fi-
liorumyappellatione comprehendi, de
qipetiam Ant Gab.communconclafos.
1i% 6. tie. depevbor: fiznifi
quibusapparee, difs
Iias & acporesquoad comprehenfivne
fabvecbo: ity prime anlmveniunt ex
commni vialoquéai, fecundinon oif
ex coniect aris, vt ;‘ﬂ.m': defamiturex d.
Lquadfi uepuh'i.iun& Vlifi quis ita 16 ﬁ'
derefiamenr rureles. Vadenil miram, i
emphrieais pro fill)s congefacompe-
tat filiabus, ve dictim 2 [upidnm1o.&
nepatibus denegetar,

Ve, Secandaconelafio.

29 Piurerempohyrenlim accipicas pro (e
8 Hijymateal ce ninispadter om
nibasacquiric, iza ve pofteius mostem
ablgue fexus differentia Gmul adniitea-
tur,Molinid.di) g74 n.01. Talch.lir. E,
coonc. 17004V 320 fupddub. 170 59,
Valafd g ¢ an 4 Cattrenbicon/ 300.¢0l.
2 eireafiuverl td efreolib2 Gald. g 14,
n.36.Goragicon 3 7.n 2.0ib.3 Glard ¢,
emiphytenfis .32 3 quiitafentitaper-
e, & rationem reddltn. 1aqpia feilicee
emphijteafisnaturacaclt, viabfgne di-
fitadtione verdulgue exas periopas ad-
mitcat.

[bi & N ifi exiin Prousneis.

ar  Precedensconclufio communiterli.

mitatar , quandofosming in fuccelsio-
ne concarrerecnm mafeulisex fatuto;
vel eonfueradine non valerent, tanc
enim ordine (acceliinnin de ot mal-
culive prolisvocite prafumuncur, vi
prater naperrime laudaros adnorant
Cyehacitom 1. controuerf, 128, Bari. inl,
wefurisiprandt ¢ fi liberi,mu-s_fldcbon,
Itheveay. Tafch-jupin.7 . Tdem eflee (i di-
widiemphyeenlsnon pofler veliad ma
iorarii percinzrerSed iremporeaccep-
txemphyreufisponeflettals {tarutam,
& pofteaznre pards mostern edatar fe-
mine aon excludoacursimo ci malcu-
lo fimuladmicti debgt,ghiatempusco-
eraltus infpiciior, Bellna cap. viticol 3.
Yevf.sed wihilaminns de conflicut:Cyriac,
tom' 3 cotea 520 117 Crot. filemnzs
populiinn.13 2. ffuade fflcn furs Ménoch.
confizgaun.1 125 ligkt cotrariom (Trip.
fzricAucharran. coa{.ug.;’nﬁue. Brua,
conf.1.n.6zSactadunconf 1.8 lity

I. Qi fententiz poflnt conciliariex
dlC:n.disfnfm eX numg 3. .
Ll : Propreres quod contrahentium
clanfule, ;
Verba contrahentium ab fRarutis,vel 22
confitetadine interpretationt aceipifit,
Marefeot.d.cap.2.mm. 10. Tulch-Molia.
Clar & allj wbiproxime , ques recentol
Jop.m 20 Boericonl10mp 1 Jalin .2 .
169 C.ffe fur.empharent.Menoch, de pre
Jompedib.s praficog.ms & indubio po
tius regulanda cif difpontio iuxta flata-
tim, quamius commung, Clavireceprar.
ﬁ-urmr.lm,_g Sreflapentoni g 76001 2.
Quzquidem etiam circa emphyteo 23
{im Ecclefiz locim habent, quoniam
ftatata, fue confuerndines laicorn m,
qua hoattm commaine refpicinee, {unt
obferuanda quoad perfonas . & res Ee.
cleliafiicas , quando exillis Jibertas Ee-
::lc Cxnon vielatur peralicnivs damnl
I‘Jietiuncm'nm: exprefsim aliguiddeii-
lis fabiliror,. (ed folum tacité compre-
hendantur, prout in fiacuroc¥éiniing
tecmigarumy Bene dedmmuntr. Ecelcfiae
ﬂ_lr. tom.1.cap. 8 ddubir. 2.0 1 2. 01210 Ipe=
cic notant Cyriac.d.contvancs]. 1 28.m.2:
Tufch.lir.E.conc164.n5.16,Cald g.14.
1.2 Parlf 22,8052 Clarid.g,3 2.
i addit e, 4. :
. Obiter admonendam eit, nonabsre 24
in concjuﬁanc {upra tradita p 20.infer-
tum efll Poft cinsmortem,Sed veinte)li-
gatur,patrem pro (e ac fiiijs, vel defcen-
deoribus (ipalatumonlitiss eisacqui-
rere,veademphytenfimvenite pefsiar,
antequamiple decedat, atque ita cen-
[entarotdine [vccelsivo vogarl, Clar,
d.0 emphytenfis,g.16.m2.Amat. variar,
!IEJ_.:-.n‘(j&!nr._s,d,mu.éiz.(luod nedumin
primoacquirente verim eft, fedetiam
in ceterisomnibus delcendentibus,nii-
quamenim ex tali flipnlatione parens
¢urmp propria prole concuerit,fed fuccel
fine admitricur, Cald.g.1 5. e 10, Me-
noch. conf-200.n.55.62 & probaturex
1 Gallus 28 @ quwidam refte,vbinoratur,
Fdelib poftimm. '
- Num.2,
Emphyteulistriplexabinterpretibue 25
agnofcitor famillaris , hereditaria, &
mixta.Primach ouzfolnm liberisaccl-
picntis competit, tamstfi i1l heeedes
doaexiftant , veluri cum quis pro filijs,
diefceadentibus ; aus liberis fnis flipna-
tur:
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tur. Seciida,qua hzredibus tam liberis,
quam extrancis deferrur, & fub hac for-
ma canceditr: Pro te,tuifgne hevedibus,
el fuccefforibus. Tertla verunguead foe
csisionem requirit, & quadheres fit, &
ex liberis, quiadmitrendus eft , quz fic
soncedl (Diet:Prote [iberifyue hevedibus
rifs. Hez 2 infecolari emphyrenfi proce-
dunt, nam Ecclefaftica, i pro Titio, &
eius heredibus, vel (ucceflaribusdecur,
folum ad liberashzredes tranfit, nd ad
extraneos,nifi pro quibufcunqgus hare-
dibus,vel alijsaquivalentibos varbisac
cipiatur;ex quibusappareat, conceden-
teny hains emphytenlis nataram trani-
gredivaluifie. De quibusClar.d. 0. Em-
phyeeufis,q-16.0.1.Par.Molin. difp 4.7 2.
exn.2.Cald.denominariemphycent.q.22.
e 11.Parladudifferert.z1 ¢ 2. Tondur.
Gueftion ciail.cap,86.3 5.1 4. Gratian.de
i3 s1.Mare. de clanf claufiq . 3. €0
clinfa6. 7

es. Circa familiacg izitaremphyret
anceps vertitug quaitio an p
acquirenspro fe acpoiicris {ui§ valeac
eifdem preindicium inferzeita viinter
eos xaualiter,prout herideber, mortuo
parentz, nodisidator,vel peraliepatio
nem,aut pralegatim yoi ex cifdem fa-
ctum ? Dequagquamplerima varlerate
mirabili{ceipta reperintor, vevidere ot
apud Molindip 478.3 n.2. Franc. Ton-
dut. anaflion.ciuilinm,cap. 80, Meilin, de

. fi82. vit 1. 5. Alnar. Valafc de

mphyrentic.g.4 9. Marefeor. varisr.
lib.1,¢ Clar.vbi proxime, Ale
Trentaciag. warfur.li. 3 vir de feudic ve:
Jolurs Menoch confi161.i prine:t: qui
duodz feudo agunt.

27 . Sunt hac inrevicea alias,tres preeci-
pux commnnefgue feotentiz. Prima,
qaam D. Couar, in prafentiampletti-
turdocer. non licere patri in densimen.
tam liberarumide prefitsemp [
difponere irafentivntMelin. &
wheproximé,Cald.g ag.m 2.3 . Menoch.
eon[ s a5, Lover[ Porro. Bene deimmua
wir, Goglefaflic.forn.z esp. 17 dubit 16.5.

& 5. Amat 1!d?!‘d¥.rr;i;.1-r9f34..".62.1?2{'.
Vazqderediditthcap.z § 2. dub.17 verfs
Secandy.qued fi empliyienjis, Fachin. con-
trouctfiar. fur fibi6.cap.6 3. Callill, deeils
ra6.Mangildefmpararig. ysoin.3, Ma-
g0, Lacenfideet] 7w, 3 6. Roderic.de
anmveddaii. ib Bd-2z4736.&all ?[iz

‘Addic.ad Couarruutas!

rimiapud Amat.fup.&Colta deportion;
ratd, , 204.100.5 .

Ratiocit, quonlam liber! s obti. 28
nent 3 domioo diredlo, quod com fe-
mel qualicum IilisGeper fipulationera
pattis, auferriamplinsnon poteft, Lid
guad neflrum 1. ff-de vegul. tur. Necin-
terclt, quod paoiisoccaisione cbucnes
rit, cul murate eonfilivm in perniciem
filiorum non licee , Lwvemo porefl 86. coda
Tif.

Secunda fententia ex diametro oppoz9
fira(uperioriplacer Molin.de primogen.
1ib.2.c4p. 10 num.7 i verf.Sivero [ulum,
Celir Bare, ﬂ'«‘:{fd(hr—'r}.;j Jul.Clar.d,
q.16.0.2 Cernzz.decf. 1 namr.6.Cenall
tan. 1.9.326. Merlin.deaf 28 Finell. in
Lt.partg.n.08.C.debun. maters. Gratia,
diféeptaripn.cap yo5.n.1 Lancer.variar,
purt.3.cap.1saii 128 Peregrin, de fidefs
commtfant.s tn 8. verf. Tu autem, Aok,
Gibr. cammun, Iibi3tiv.de tuviemphyten-
tigconc.2.m.45 -Cravet.conf .66 # 1. Cy-
tiac. cum alifs rope 1. coptriver[ia 13 00
19.Craf. recepr t. (. legatmn . g,
T4, 20, Vitian.dn prax.ivr. parvon lib 4
cap.zon.z1 callis,quos refert Valalc.d.
Ij-.1.9,n»dMOif!’lJ%f{Wl}If‘;ﬁE.

"Fundamentum corvm eft, quia pa- 30
ter filpolatus emphytenfie pro feacli-
beds non cenfetnr ius aliqued eis Ime
mediatd acquirers {d 1ibi, v peft avor
tem fuam valeat in ipfos emphytetfom
traniferrc, i (ibi plicueric, vode libere
deea ficar deaiijs [uls bonisdifponers,
non prehibetur,

Tertia pizcedentes fordere diftin- 32
&Qienis conciliat 2 fferens, pofle paren-
tem alicnare emphytentim pro filijs ac-
ceptany in eorum praiudiciim,quando’
illam titulo omerc fo com paraui y fecus
filucrativo, fta Metlin. d. g.s.nupn1 7
Baid. inanthentic. fi quas yuinas, num.5.
vorf. Seeundd vario ¢ num. 6.C.de Sacro-
[anck: Ecclef, Aretin. in Lapud Tuliznsing,
atiies,Lenm ferpus. § fiquis alient, eolums.
penultin fise,verf. Seconda rﬁﬁffb!}o.}f._d’!
Iegat,1 Tondut.d.caf 8 o.num. 2.CpyG
decif z.col fin.Lucide Penna inl.1.00lnits
41 princip. verf. Sed certe, €. de impa-
nend. duerati. defeript. lik.1 0. Tufch. fits
A. cone. 439, re.20.22. Natta raﬂf.;';i-
num. s 11, Marefcot, d cap.74.cx numm.
1.vbialij, Rofa deeif s0.nem. 2. pavt 6o
i yeeent, Tonc antem dicityr titelug los

cra-
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cratious, qiando iateruenit aliqua con-
cedentis liberalitas veluti, fi canonis
exizaitas ref fructibusnon correlpon.
dear fecandiyn naturam emphyteucici
conreattis, Marefcot. nuis. 5. Tondut,
nam. 3. Rotadideeifis ounum.s . Vade ti-
talus onerofus cenfebicur, qui penitus
mauaificenriam domini exciudit, ve ij-
dem obferaant. '

32 Heclententia defenditirex eo,quod
emphytenlis peceania patels, aut meri-
tis comparata inter bona profecticia
nuieratur, quatre nil mitum, fideea
pater libere dilponere permittatir, At
qag proueair ex liberalitateconceden-
tis citadueatitia, cuius glienatio patri
inreinterdicitar, & indeeft, quod in
hac filijs prefudicium ioferri noa pol-
{ic.Tea Tondut.dum 4

§3 Szd quanvis perlculofum ficinquz-
itioae ita perpiira propriam fenten.
tiam propallare;ic diftingueadum eife’
vidstar. Aur domiinns emphyienim
conczdens aff.lonem haberad filios,
vel defcendantes primi emiphyteur=,
pro quibus etiamy picer fipulards’ efi,
ira ve coram contempladone ad cof-
dem emphyrenfim procelarer, & hoe
calu prinia featedrid et omnino am-
plectenda, quia parehs primtmacqui-
reasnallo moado quicquam poteritin
pratiudiclum oz orolisimmurtare, clm
hocd doming diretts proueniat, non
a patre. [demi 2vit G cdm contenmiplatios
ne patris , quim filiotom concedens
mouersris , Valafc. d, goxfld o nim.
1. Autconcedens folius parcnds con-
templatione eidem pro (zyac liberisem
phyreufint pre tar, & fecunce fenréci 2
adherendumelt, quonian biisnullum
ius quaitum fuit ex Ripulatione, cum
exprefiio defcendériom non fitad hoe,
{ed v Ripaiaror pofsit rem emphyteu-
ticam fux pofteritati relinquece,neco
morruo ad dominum redirer. Qo re-
falutio ¢ Jue procedic uetitalus acqui
ficionislucratinus{it iud onerofus,ndim
in conreacty onerofo 2ff-ctionis ratio
hibst fi m‘vm‘frnr.ﬁ'n’i‘f}ru.:'_igporri'd.
ot fF.q-fine manumi]. ad Iiherear pevye.
ner, Vnde et concedens lberalitatem
nullam exescear,bené poterit contem-
platione filioram emphyrenute cum co
pacifel, voad ipi‘os polt morrem eivs
emphjrenlis deucniat jquod parens te-

3 |

nebitur obleruare,ve sorom ¢ Rt s
In liberaliconcefsione, i domints (o &t
infpexeric perfonam parentis, cul rori
t_uenehcfum canferre voluir, venedut
fibi haberet, fed 2tian fn fuam palteric
tatemrem titulo emplijrentico tranf-
ferret,nihil ad liberosipect it aifi paren
tisindiclo aliguid confequatur, cterim
cum quid conceditur, ctfi verba alied
fonent, ci qua itar, culus conieplition
ne dacur L profictitia s §.1. fFledur.dit.
Lfed & fi plures 1o, § imarvagarn fF de
Vilgar.vbl Bart. & dommuniter SC ibé
tes. Baldin lcum oporfet, nu 4. C.deban,
quetiber, CyHac. tom 2 controd 377 v,
24..Mznoch. ccu;’._rpi ny. 10, QLU do-
Grdnaad prémillam aiftic@icoc i ma-
ximé conducirt.& = hisegciiditnr ter-
tia (eaténtla principalisintertitu nore
rolsm. & lucrativumdiftinguens nam
vbicancedenserganominaias ff Lo
nemaonhabuic,nihilinterell ,ouo ticu-
loconcelleric, cam patrém dusreyat
bensficios y
Szddicsratigui :Ex eo,quod paterzc iy

ciplt emphyteufim pro [iberis, etid fui
iplius conteiplatione vidernrvelleil-
listtatio fasacquirere , vt fe moito,
[uccedant, guadiuscb eissikerre non
pme[!,argu.!-ér.(..v'd (‘rir.d noftru el
Luewtia porefi 86 fFdevegul.fwnzmie (16
detur; hancprefumptionem veran « o
eife: Primo, quia indub’js renu: ciadio
proprifinrspratuenda non ol Car-
lewalidedidicitom 2 ti.3.dF 1959, 1 4.
Erdifh2zimm aaenm feqy Grximius fro,
Iéh.Vieap o nmz 7. Eepo parens Glai pio
liberisftipulatuc, noo aufeit (b1 F cilta

- tem dlfponecide reemphyteutics cue

preclegandi eam filfo megic grato acce
fe beaemerito. Secundo,cilpefitio ho-
minis creditur iori Contienite, [ harides
mei . Com fra fFad Trcb:lidn Menoch,
conf 999:n.37.D).Conar. practicar.cap.
381w . Atquicumn lex defert parenti,
acliberisins parronauus, intelligitur re.
feruata mapafiiflor] facblras ad afiiz-
naadbm libercum Uniex illis . 1.¢5 per
for [Fdeafsizn libeve. loirur idem defli-
pulatione pro einphytenhi fentlencum
cft, quo atgemento faltimy contincitur
licereprimoacauirétiemphiteul mvei
cxneminatispre'egare,sut concrdere,

Reftacroneve vatisfaciamus 61 fefirds s

eefsion.fend.quodaD. Couar.adarcituy,
ndsm
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direciiidelipquar aliguid ficlens, prap:

quod iu"ﬂm leg€ cootrzflus res -

sefzrtur,ve 2 folutione pea-
ctpertpus fure preferiprg
1illis gen Ity nd

rain perpeet i reneitetyr

wvibene prebat Valafe. d g,

40.n.2. &iofeudoicem tenent (Gmu-
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fimpliciter quafitam, vt didtum eft fp.
num 3 3.4 forcior] idem dicendun éft de
emphytenfi mixea,in qua,omnes conne-
niunt,acquirenti plusiuris éile ad Ailori
prziudicium.Qua bene adnotat Clar. d;
queft 16.num 3.

Noza, conclufionem D. Conar. abali-

pametiin feadis vesi ﬁ,plw[_i'fm ctiam
primdacqulreaté non pofic de frudo
difponerefedefle mualirer inter a‘.;;o.? £
hx:edesdinidendil; hocin emphyteuli
obleruandi non eft, fiqui !
deilloadifftamargumitam, ved

eit fup.n.6.maximevbi m

tem in fecalari cum Bartolo fentinn
Menoch.deprefiimpe libiz iprafias. nom.
1.10:tum feqq.Cr confi 300, num. 25 Man=
tic.de tircit o ambrg canughtslib a3t 7.
#num 2. Aluar. Valalc. quclt, g0 num, 6.
quannis eontrariany forte Veriarem dis

41 xerit, Alclat, de profumption reg. 1. pref

firaris rario repericur,vein prefontls
damenien eftbencheid quadtsi
chofticium,com valalliig
quidoming teneiiur,vealibidizimus,
cuius interelt plutes habere, & fic quod
ad omnes filiosfandata ualiter €o
modum perdeniar,d quibusequale fer-
pitiamfibiexhibendneft, quaze parcns
inprxiudicium filiom difponere
doparelt,quoniam ex hociosdo-
dcrerar, Menoch. deor a6 1.2
z.laemphiteuliverd predictanopro
cedunt, qux flim ob penfiy
quaproprse aihil refert dog
omacsilos smphyreuta,
ressmphitentica transferatur imo ma
gisexpaditilli canenemabyao, gham
4 pluribuspro parts recipere, Maietcor.

i Janna 8,

: refolurionem eradiza fup.
n.33.ceneatMolind.caparoam s ao e
S vero folwm |, Trentacing. du
embhytentorefal.; .C

i fise, Menoch. sbi praxiac,
13 And.de Yicroiarmeap. (1 Erfilifol-
Las, v gode aliondt fend patesns Came-
TAr.h riper.ch, 1.an agnat. el
11y Natta conf 4750512,
Libz Valalc nme 8.
eniisGmpticieer projpa
sconcellinpparearlateatque

chlus coreaiplarione data fir, adhugdi- +

cendineil, liczre parciacanisentideilla
difponcre,quls edum eft,qued
verofmiliusius liceteoncecE
tem pon carallede fpccefsione emphy-
et (edipfius perfonamloiiminfpe-
iffe nruico etizey defcendenti
bus, quos fartd itnozabar . emphyteu-
fiin concefsit, nifi ex conic&luriscotra-
rivm collizatur, velutl, (inomes filicii
igitipulatiope fuerit expreflum. 1z fen-
tiunt prazallegati DD. & plurimi alija-
pud Menachine. 26.quitamen infeudo
cotrariit fufiines omninovidadus s
37 Efttamen animadaertendum,

lickr pater nequeat accere filijs in ¢

phyteuti coili contemplatione ibi & il
lis concefly, nibilomiaus (i in dominem

niter DD.vrtefiantor Trencat

12 f2llénd ad principin illud, cafus. ¢ lurl
bustaudatismeminimus fup.lioclib.c.8
n.93.0¢pE quod prohibitus alienare (x

tirdetiimectim
nan peicifpecdelinguerdocifve s pig
indicare. Ho iz obemyhy-

upfapelitamun.zg.in
que pioculivhio cope chgucd
paterpro. e ac filijs hisredibns

tur, poteriteamyvaieori Tafe |

i, M n.71.Pat,

. 17.1.60. Valafe.d g 40 m

Tertfitys eapusch Pat. Molin.aifi

n8,Cald. g.24 w23 Bene d. dubir.

16.4.5.Clard (. km}.f;;y:euﬁj, q.16Gin.3.

delepitio libs. L7 T 2

reucr) 3770 8.0, Par

i 3.0 6umz. Menoch.

5. Marelcor, fup.dib.a ip

5116. Quod itidé infrudo pro-

ododeminiinterteniarcor fen

s
utle pariter procedit five 39
svel fendamnouum fieid-
niiliscomparatom per eum ani
voiex filijs afsigoare valt, Gud antiqoii:
abanteceflore filicer per fuceefsior.g
acquilitil;veroque enim cafu licebirpa-
rentiex comprehentis queny melverit,
cligere, Marefcat. ».06 Par.Molin. 15f
ProximéNalalo.dverf Tertidm ca put.
ThisEa :‘-‘rr'cn?,egnéd fltus h,crr;;ﬂn}.
Haoeration€ apprchbent c macs fow 40
datinuper,ouife cor cluficoi (vbferiy fe
re.Sed &calizm adijei poredl ex cbferua
tis fip.m.33.quonia fcllicet paréti licuit
illis prgivdicium inferre, qeibes ruls
luminsaahveqratuim erst cor feren-
do, fiveafzignando rem enphytevti-
€am v ex celnpre hee fis,etend
terpcieltalienace iraves
emphyrenica ex pucio, &

quibuslimitari, quando filios adit here-
ditatem parcis cam beneficio inuentarij,
quo calu non impediturheres fadlum
antecelloris impuzaare , nifi Hitom ex
hzreditate percipiar, quantin’ex em-
phytenli poifer habere, vt exalijsobler-
ust Clar, b praxims. Dé quo vide Va-
lafe. num. 3.qui oppolitumoptimo fun-
damenta refoluit veriafque partis Au-
thorlbus laadatis.

Verf.Quinta conclufini”

42 Emphyrenfs pro fe ac filijs aceepra

comipetir his, quanguam hzredes paeri
non exiltant ; hane conclufionem tam in
Ecclcliaftica, quam priuatosum concel-
tioncrugtur Clard. g, Emphy teufis, quicfl,
37.mum, 1. Pat. Molin. difp 475 n001. 3,
Gamma Lufitan.decif 8.num. 6.7, Tren-
tacing. variar dib. 3. tir.defur. emphyeenr.
refol.3 i nam 7 Caldas fiep. quaft. 22, nipm.
19.20.Pat. Vazq.fup.ver( Terris, fremphy.
teufis, Mareleoc (up.lib.x icap.7.4.. num. 3.
Gall practicar.obferustion.lib. 2 obferu.1 28
rium. 18.5urd, decif 324, Cancer Bariar,
part.z.cap.vs.a num, 122, Binell.in L 1.
pare. 3 .. 8 5.C.debon, matern, Matien-
coinl.s glof1.tir.6.1ib.5. Becopil. Amar.
varrar lth. 2 refolur 8.4.num.6 3.vbi innu-
merosreferr; & rum. 65.cum- alijs non
paucisidem infeudo ex pacto , & proui-
dentia docer.

43 Huiusfententiz ratiaeffiqnia in con-

trattibas verba frittt acipienda fune, &
fuxra eorum proprietatem , vt probaui-
mus fup, A, 9. & cem pater fipulatug
fheclt pro filijs fufficic, quod hec qualieas
in fuccelfore reperiatur , Gquidem filio-
sum appellatione heredes non compres
hendunrur, venotom cft.

Ib%: Tamserfi Barcolus ibi,

44 Quod pracedens conclofio [blim i4

emphyreufiEcclefaftica procedar , quia
cius paturz eft , ve ad heredes extranzos
non tranleat , fed delcendentibus fure
fangulnis regulariter deferatur ;non au-

31 princip, Cafanate confs a5, ex nuni
43 +Ge permuliialijapud Amar, nus. 66.
interquosD. Couar. ia pracfenmi allegas
tes,quafiin hac opinionerefidcar, & ita
verumelt, vt proficetur fresum. . veifs
Sipraxine. . _

He¥c 'opinio niticur dofirine glof.4§
verb.prodecitin | fi b7 8. 9. 88 pactus, f.de
paitiquam tequuntur Bartigralyj sar, Al=
clat fup.reg, 1.prafi3 1.6 reg. 3. prafi 324
numiz Menoch. fip.prefia8 puk 1. cum
plucibus,qui omues cum pradicta glofla
alleuerar, parrem prefumi pro filljstan.
quam berédibus ftipulariyex ratlonibos
tradivisa Menoch.u 2. ; 5

Atilla opinionum eontrarietas quoad4 &
emphyreulim feculsrem tolli forrafsis
potier fubdiltinctione ;de qua: (up. num.
33.namgrior procedit,quando filiorim
gratizemphyteafisproiplls concediiur,
figuide ltarim lus querunt, collatam .
men poit mortem genitaris , & quonihil
accipinng,led adomino, quare dum pa<
ter ftipulatur pre filigs, prefam: ncm.dc.-
ber, quod ranquam pro hxredibus (ipu=-
letur quindoquidem illis ex contractu
iasquaritor immediarevoluarate alte-
rius,qai cum patre contraxic, Schoc ca-
foglofiz doétrina non proeedic. Polte-
rior autem apinio, & hzcgloffa , locum
ebrinebir,cam fola parentis contempla-
tioneemphycenfis datur ; nam tunc nols
lum fusliberis, pro quibusitipulatur. ac-
quiritar, (ed duntaxar flipalanti, vr il=
lam pofteritari fu relinguere vaicat,
atqueiraliberiindicio, & voluntate pas
tris indigent , & in hac fpecic omnino
credendum cft, qusd parens ftipulatuc
proillistiguam hzredibos, ve (bi prof-
piciar, ae ad cos res emphyrsutica (ua
induftria , vel pecunia acquifica perue-
niat, quifuccelsionis parernz onus re-
culguering,cum cxpediar defunétis, fuc«
cefioribusnon carcre, veait Menoch.»£;
proximé.

Num. 3.

Vufillus coloquatur emphytentin, guas?.
Dd Pan
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res,Clar.§ Feudum,qusfl,9unum.2

: Num. 4.
56 Feudam fi impliciter; non f2a libe.
rorum,aut hercdum nientione yConce-
dazur.foliim 4d liberos pertinebir,extra,

Variar'.Rcfolut.Lib.rl‘I.Cap.'XVHI; e

31§
d.quxfl.oum.6, ver[s Ecin bo propojite,  neis haredibus remotis,Gregor. Lop. /4
Czid.qwﬂ.z;Amm.z;',,h{:noéh.my.?zz J.as.glrfqnn':.z.s_p.crr.q..‘efazq.d.—dwE-; 182
cooum.c9. Zalin epifl. feud.p.s.n.36. 8 princip, Clar, queft. 83, sum. 1, Molia.
: difp.g73 1.2, fenric Valalc.q.44.5.2.Lix
Iz Et vamen feuda his verbis conceptd, cet alivd infinuare videatur | logeitur
53 Feudum pro haredibos onceffnm ha caimproculdubio de heredibus'delcids
reditarivm udicatur, irave quilzresnd  #ibos diitazat. Bario elt, quisfeuda cena
eitab eo excludatur, quanguamexlibes  fenrprin dublo feeandium progriam na-
ris G, Clarinum. 7. Trentacing. vaviar.iib, turamconcefia, Bald. /n pralud. feadsr, a0,
3.tinde feud.vefblur. 2. nam, 4. Par. Vazq. 46.Menoch.conf 44 3.num, 4.1.Denata-
in opufenl track.deveddirip Cap.2. §.2.duby  ropantem feudorom eft;vr foliim sddef-
18. mim. 63, Valslc,qufl. 44 Mmim. 12, cendentestranlear, nifi-alind conuchc-
Ma]in.nnm.,;.inﬁne,c:lld.quﬂ. 22 B, Iir,f.ﬁ.7.r:':.zﬁ.furrq.,(]iar.ﬁ:p. Quaft, 9.
24. Menoch cunf 1.ex #am, 308, ad 315, mum.6.
Gail.ltb.z.ohfevuat. 154, rim, 7. Merlin. Quod reftringendum <ft ad mafcplos,s7
4.1t 1o gnis. De emohy tenfi dictum oft fam foemine regulariter 3 fuceefsione
fopnsz, : Feudi cenfentur remora, nig exprefsim
54 Ei obferuandum semphyteafim, vel  vocenmr » aut féudem primo foemjne
feadum hereditarium da piici fenfe di-  concedatur, fitve confucrudo, quedille
<i,namaliud eft hereditaring fim plici- - infendom fuccedant , vel chiptitium
ter,quod omnibus hazredibus indiftinéte fuericaut nullum fernitfom exizar, fine
conuenic, & alivd', ad qued nullus ad-  tale, guid pofsit @que per foeminas, ac
sxticur, nifi hares fic, tamen non cojs & maleulos exhiberi , auibos cafibug
<ique hzredi darur, quiare quititetiam  fieminea Pr funtad capiendum fendii,
allamqualitares, ve puta eonfanzuinih  arque ita G limplicirer accipiatar illis
tatem,aut maicalinitarem, & hoe here:  deferrerur, mafenlis deficientibus, quod
ditariurn mixei Ouncupatur, yroblertat  Jard rrading Cler.d. . Feudlim, quef. 734
Clar.d.q.0.¢79.83 u.z.Molin.difp. 472. Molinidifp.474. 4 beincip. vhi numg. g
#.2.1a ?uafccﬁda aceeptione emphyteu  an foeiina femel admifla ob defectum
fis,vel feadn preheredibus malenlis €0~  mafculornm,his{y peruenientibonsfeudo
ceffum 3 D.Couar.hic heredirarinm 4p.  priucturi & & contra vernm exclula prop
geuatur, quandoquidem ytrumque de- termalcnium, codeficiente, iterumyada
deratur;& quod cx lberis G, & h=res, mirtatur? f ik
e ! Liceraute ad fendnm fimpliciter ac-5g
1bi: Feuduimex fun natura non tranfit ad  ceprom delcendentes omnes’ primo-ge~
filias. X ’ quirentis vique in infinirnp Tegulariter
Denatura feudi elt, vefilins nonad- admitcantar ; aliter de Ture Regio Hif2
Mmitcatur ad illivs fuccelsionem >qQui pa= penedicendumeft; fecundum quod fen-
trigfeudatarij harediratem repudiate: gum oeporem primifeudararijnon reaf
Iit,CIah'g.Feud:im,gu-rﬁ.yﬁ.nn. L-Vazq,  erediar, L6 tit.26.part. 4. & ibi Gregor.
d.dub. 18, iu Princip. Valafc, quaf, 434 TLopiglof7. vbi fic apud nos obforuaris
?rf':rcfp.-l'rcntacinq.wéf Proximé , nuns. 2, tefiatar, atque irdidem de feudo Gmpli-
Molin.difp.422.54m PP 477 . cirer accepro dicendum e, cim canira.
£-Agnutbverg tranfvecliles, vbi feudum €tus iuxta faratum , & conlugtadinemn
hzreditariom non eft, non Pprohibenrar; Interpretentor, ve diximus, [up- mamer,
fepudiara heeredirate autecefiors feu-  pyiaa, i i
dum eapere, Molln, Vazq.& alj) Vbipro.
wimé,Roland.conf a.infine lib. 1 .Meonoch A
confitam3 17.Valale.q.e4.n.4.Dc quo i
Jraex numcz. I

Vexl.Secundiimshacin quafbione,

Preaotandum eft, alind effe f'cudums
heredicarinm, & alud ex pacto, & pro-"
uidentia , feu familiare , feudym autem
hareditariomnuneoparar s inguodfues
cedére nullus poieit , qui hzres non
it ,-¥¢ cem conceditar pro ¢ 2 8 R4

\Dd2 lijs
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lijs heredibus , ant pro hzredibusfami~
Jiare, Gue cx pacto & pronidentia illud
cenfetur,ad quod fure{angpinis,quisad-
mitti valer; quanquam In hareditarem
non foccedat, quod (nb hacforma dari
foler; Proliberis,aot delcendentibus, no
facta hzredum mentione Dicitur ex pa-
Ao, & pronidentia addiftinttionem he-
reditarij,nam hoc proucnit facto vitimi
potlciloris , a cuius difpoficione pendet
hzreditaria fuceelsio, illud fadto,ac pro=
uidentia primé acquirentis, & domini,

qui concefsic, Trentacing,d.refol,2. mum.
4 & guanuis termini hi difpliceant Pl-
nellind. [y pare.3.num.84.C.de bon. mia-

ter.&c Valafe.quafl.4 3 .niim. 2. tamen co=

muniterab Inrerprecibus prefadta dinis
fioapprobatur,dequa Molla.difp. 47 2.

Cald.queft- 23 mum. 14.Clar.d.quefl. o. &
princip.Gregor Lop.nl.g.glof: 4-$ir. 26.
parr.4. Trentacing. ubi proximé. Idemdic

dc emphytenfi,

60 Sedlictrcertam ficinfeudum,velem
phyteu(im hereditariam fuccedere non
pofie,qui hares non it, maxime dubira.
tur , an nccefarid requirarur aditio ha-
reditacls virimi potlclloris, vel fufficiae
primim acquirenti per parentes media-
te uceedere, & ficefie heredem hzredis
primi feadararij , vel emphyreutz , &

uod [atisiit {uccedere ei, qui primitus
cudum obtinuit,placet Clar.d, quafl. o,
num.s . Parit.eonf 23.05, 1. Valaic. qusfi.
. 44 num.19.Alexand.confi1o. num. 8.1ib,
3.Cald fap. quaft. 22, num. 39.Roland,
confo23 munr.qqePineld.part. 3. mum. 91.
Gozadin.conf-8,nwm. 11 Meslin. fup. 9.
6 num, 8. Rota deci 464 n0m.6. part. Lin
vou, Lotter, dere beneficiar, lib, 2.cap. 11+
Bum.47. :

&1 Contrariam tamé fcilicet vitimo pof=
felforl efle fuccedendum neceflario pro.
barune Pat. Molin, difput. 472, nem. 10s
Tondut. quaflion. cinil.cap, 85. vum. 11.
Tacob.Beluil incap. deeo, quifibi ;& han
ved finfs, Thom.Marin, de feud.tit. 5. nnims
34, Menoch.conf 498 .nym. 8. Scaccia de
iudiclib.a.cap. 0. nam. 145 4. Werniaind,
Ccap. 1.1m pring,num.2.an agnat.vel if. Bur-
fat.conf.132.num. 3 1. Frecciaincampien=
tar.defubfend. lib.3 . tic. de differentie int,

feud. ex pack.cn prouid. & hereditar, verf.
11-Mangil.deimputar.queft. 37.mum, 28.
Quodverum cit tam in fendo {impliciter
hereditario,quamin mixto, de quolo-

‘Addic.ad Couarruuias!

guntor Mdrin,Burfat.Sccacia; & Man-
gil.quos fequitur Merl.g.7.5.8,

Circal p::l:t'cmcm D. Couar. aﬂ}:rtia.dz

nem cit inter DD, ingens controucrfia,
quidam enim opinantur , cap. 1.ansgna-
tus,vel fil. folim proczderein fendo fiz.
redirario,vel mixto, nonantem infami=
liati, {ine ex pacto & prouldentia, exifti-
mantes ad hocacquirendum nou defide-
rari, quod filius patri pofiefiori hzres
exiftat , hi funt Gregor. Lop.inl. 6. ¢lofl
#.fit. 26. part. 6. Trenraciog. variar, lib.
3.tk deffud. vefelut.3. num. 4. Molin, de

yimogen.Lib.1.cap. 8. pum.s. Ulafch, dea
cifl161. Bald, in d.cap.y.vum. 8. Pinell
ﬁap.wm&j.c.lar.d'. 9. Feadum,qusfl. 76,
num. 3.8 plurimi, quos laudac Trenta-
<ing. num. 3. werf, Cam igitur ,qui tatio-
nes huius opinionis refert omaing vi-
dendus.

Sedabhacopinionerecedunt, etiam
non pauci, qui com D. Covar. fentiunt,
d.cap. 1.agere de feudo ex pacto & pro-
uidentia , in quod filium vltimi fcudata~
1ij fuccedere non potie, affirmant,, nifi
paternam agnoucrit hereditatem, quod
veriuscredo. Ita Par.Molin.difpur.472.
mum.7.Valalc.quaft-q4 vum. 5. Vazq. d.
dub, 18.10m.63 Cald. quafl. 23. nuim. 14
Marant.inl.is porefl, sum. 12. ff. deacquir.
haredit. Capyc.decif. 97. num. 2, & alij
apud Trentacing. dich, nsm. 3. in princip.
.quifequentibus conclufionibus poftCla-
rum.d.q.76.rem exponit.

Primacft, guod ifeudum fit nounm,
Indiflin@é fine fuerit hzreditarinm, fne
cx pronidentia nequitacquiriabaliquo
«quihzres non extiterit pofeffori, nam
cum in co prziudicare valeat.compre-
henfis, feudum non differt 4 bonis allo~
dialibus, quare , gul bzreditatem non
adit, neciliud capere permittiror. Qua
relolutio pofict intelligh tecundiim di-
ftinctioncrade qua fup. nam. 3 3. (i enim
feudum fitex paflo, & prouidention &
filiorum feu familiz conremplariong
con¢eflum, etiamfl hoauny Git;filips gui=
dem (uccedet inilludsetf hizres non £l
mado, paternam. non repudict haredi=
tatem , iuxta dicenda inforing . aumers

70. dit.cap. 1. an agmar, vel fili. Agna=
tus verd tranfyer(alis admiczendus €rity

6%
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adhuc hzredicate repudiara primi feu- .

datarij fecundiim intglleCium, quem/ips
probauimus., supiers praccedentl, Rai‘;ﬂ
Cily

Malap Rl fl

elt quoniam: primo acquirensfeacum,
vel emphiytenfic contemplarions filios
rum.aut fimiliz oz noa valet compre-
henfis prainaicium inforre  ex quo cef-
fat fundamentam, quo Clar, a€ Trenta-
cing.alzuntar, ad que coducant rradita

€5

er Menoch,confisog.an 32,
zeunda eft, i feudum it antiquim

firredicariam Gmpliciter ; vel mizeum,
nemo illed quarete permiteicar,quibe-
res non {it,in quo omnes copueniunt, vt -

ex pluribus probat Amat.varisr.lih 2. ve-
P P

g[ur.s,,.nx.u.cS.Menodm.;uef.m:.xsm.
g0.Qux intcliigasiuxta nolata fup, a4m,
G611, :

&5 Teriia,fifendum antiquam fuerit ex

pado, & pronidentiafilius erlam v Itimi
ofiefors ; omifla eins hereditate, adils
lud admited potelt , inquo D. Conar. ad-
werfantur, feotientes,d. éap. f.procedere
jo fende heeeditarioduntazac, & ad ar-
gumentum concratioritrelpodant, quod
b1 non fatuitor ablolutk , vt agnarus
podhxresinfeudum (accedat, fed qugd
non rensatut faccedere vitino pofictio-
1, ficut filius elus;ramendebet efle heres
primi feudaratij {altim mediate , quod
ad feudum heredicarinny obtinendumy,
{aris effe arbitrantur. Adhuch D. Couar.
interpretatione reccdendum nonelt, qui
d.cap. 1.intcllizicde feudo ex pacto, &
prouidentia. Exquo hxc conclafio dil-
phicet.
Vel Prinbim fimpliciter,

67 Feudum fiimpliciteraccipiatar,nulia
hzredum,aut libsroram fadta mentione,
filius illod acquirere non valct paterna
hareditate repudiagajuxtad.cap.y. anfi-
lins,Vazq fop. dub.y8 verf. 5ed vadendup,
Clar.diquaf.76. num. 2. Meaoch. conf. 1.

awm.312.Pat. Molindip 473 num.2.5e-
gitsagnatus; qui vitimi potie(loris omit-
rens (uceefsioneny feudum canlequi va-
let, vt omaes fere precitati docent, & gui
bus difcedic Trentacing. num, gaverf, S5
verg cum [¢4. qui opinatar feudum iftud
ex packo, & prowidentiacenferi,atque ita

{Te filium, omi{ia paterna hazredirate,
inidluccedere, & iusia propriam opi-
nionem lequitur confequenter, contra
D.Cousr.

g2 Rorius extatalia communisfententia,
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nencglolircap. 1. quib. moil. feud, conflit.
pot Licraiasn .1, 8. Simile, uib.mod fewd,
amitrat. Alexid. e 28, verum. 5. Aficts
decif, 140. Natraconf- 63 4 #um.G. I i 34
Vaiafc.queft-43:num.3ver-indubio.Gre-
gor.Lop fup.d. glof.a. Toudut. gueflioss
ciuil cap,35: num, §. Gratian. difcept. cife
45 Lonum. 17:8calkjapad Menochi,coxf-Te
sum. 309, lccundam , quam hoc feodum
fimplicizer acceprum hereditarinm eft
non exficta , & prouidenria aduerius D.
Couar.qui (eaticelle non hzredirariom,
& Itacenendam eft. quia feuda exfuz pa-
tira non lute hareditario , fed fanguinis
deferudcnr, fed ramen filias ilud non ca-
pict,repudiata patris hzredicl, ex d.epss
1.Videinfra,m.74.

Vel S!cnd‘d‘o.fmdo itaconuento,

Feudum alicui datem pro fic einlquege
liberis,nequic defeendsnsab eltimo pof-
{elfore quierere, nifi huins hzrteditstem
{iol delatam acceptat, [ecls agnatus, qui
non ncex liberis, quad {pecisliter ob pa~
rentupi renerentiam receptum cft,vrha~
Berur ind.c, 1.5 notant V alafc.deisr.com=
pharentic.quaflq g num=s - Molin.difpur.
472.num 7.Gregor L op.fup-Pat. Yazq.
whi proximé. Elikque feudumboc ex paco,
& prouideatia,Clar §« Feadum, qusf. 9=
num.3 Vaaq, & Gregor, Lop. vbi proxi=
mé, Molin.difb.47 3.num. 1. Caldasdeno<
minat_emphyt.quel.a 2.nem.37. Pinell. in
L.1.pare.3.n.8 4.Codeban. agterii. Valafc.

queft.q3 mimea.
£ animaduerrendum ad intelle@tum.zo

d.cap.y.quod,yt filius, vel deteendens vi-
timi poficBoris feudum ex pacte, & pro-

nidentia confequatur, noncli Opus pre=

cist,qnodilii exiftar hares, fed duntaxar,

quod delatam fibi hreditatem non ref-

puat ,quafi Indigaus cobeneficio exifti-
metur, qui paternam fucceisionem con-
temnit. Vnde fi-volunrate parentis ad
{uccelsionem hmreditariam venire non
potiit,hoc minimeei impatabitur, quo-
sinus feudum non hereditarivm perci-
piat, vt obleruatr Trentacing. d, refoluri
2. w4 verf. 81 wero tenzre, Molln. dif=
pur 477 .4, lerniain cap.u o Quad
evgocol »le.in fin.de inpellicur.de re alicn fia-

&, Roland.conf 57777 . volum, 3. lude

qu habet , feudumin dubio, vt in bac nec filius exharedacns nfld excludetur 3

fjiccic, preclumi nereditaritim, quam te-

feude anito expadto, & prouidentia, quia
D pa-
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parcis exhzredatio illl nocere quoad.
hocna pocetts imo quanuis filins 'exhz
fegdarstar & pasee primiim acquirend,
noh prinareturfeudo lifooue non hiz-
reditario latimex dilpoGiciane d. cap. 1,
dequo Molia, »6: proxime, Valate.quafl,
45 Clard g, Fepdum, queft 74.Ratioho-
Tum manifetta elt, cum i .cap.1, deres
pediztione loquatur,qua locum habere
nequit,nili in ¢o, qul i velit, acquircre
valetex teflamentoyvel abinreitato lia-
reditatems,l nolle gl is potefi 1 8. ff. deac-
quivend. hxvedrr, Quod adcod verum exi-
itimo, vt quanuis filins 2 paterna hzce-
diratsexfacto patrisremotuscam fepa-
dict, feudum ex prouidesitia, & pacto
auitim polict capere, quenian talis re-
pudiatio nullins momentielt, f.és qui b
res 13 [fead. & quod'deitre doafortizur
effectum, nollum praliac impedimentii,
€apnon praflat 5. derews dny, n 6, Nec im-
putdndum clt filioex haredato, autnon
inﬂirum,curaducrruSparris tetamen.
tumnon venerit, propter qued potiis
laude, quam peena dignus et quafaci-
lins procedunt, fi filins nonmala mente
exharedetar luxca L mulrivon note 13
deliber. & pofthum.nd non nocebir quoad
emplytenlim,velfeudi ex pacto & pro.
uideatia, quanais exhzredatio fiat 3 pri-
mo acquirente,qui potler liberis preia-
dicare , argument. Lfi patronus teflamento
lz.ga.Sr'qm’s::i‘mn!.:,I.Pnfnq.?.g.deém_
ligerror.
Verl Tertio dedutirur,

71 Adfeudumconceffum alicui, ciufque
heredibus nuilas admited poteil,quihz-
resnonfit, eft ctenim impliciter hare-
ditariom , ve probanimus, fup. vum. 5 3.
Quicquid teneant aliqui laodati § Va-
lale.quufl. 44.mom. v 1.0 aCald.quaft.22,
num. 28, quibns placet , ellc ex padto &
Pravideatia, Sed adhuc admiflo, qubd
fit haert_dltarium, proutverumeft, con-
clufionl opponitar communis Opinio,
de qua fup.num.6 2. qua habet , 4, cap. 1.
Procedere in feudo haar:ditario,arque
Itadiftingucndom eft iner filiom, & ag-
natam tuxraillud,quod tanen non arri-
det. Anautemad obrinendam fendum
hzreditarinm necef rinm fir,quod fuc-
cedaturvitime pofietlori, vel (ufficiar,

haredz exittere primo fendatario foften-
dunus,n.60.61, > :

Addic.ad Couarruulas!

Vsl Quartt, premifsis d iitgenten)

Licerfeudum hxreditarinm nan CEumz

featur eo quod aliquanda repudladrem
Iepellat; & aditionem potlider, ve D,
Couar.docer in piafenti :timen ilind
Ezreditasivmerit,in quod auline fnecés
dere valetiqui heres non exifls «Videag >
v-lf.nh.rfumﬁ,,;j U Buaflgd S,
- Caldbiproxind hum.3 |, M olin-difg,
472mum Vazq fup Clisd. goim 3.8
tradica fip w50, :

Pro cuins conciufionis enuclestiontys
oblerudcii <fi ex hucufque tragitis,quod
D.Couarlequitur fuxra di politionem,
Cap. Loan dgwar, ved (il v b1 fecundnm fuam
opinionea dzitor de fendo ex pacto ; &
prouideiitia, &cnon requiriter precise,
vi filius fic bares, fed quod cu polsic
paternam heereditatens capere,cam non
omit[a_l: »vEdixinus fup. aum 0. quare
recteaitnoetle fevbuis hareditasiom,
ad quod repudianishateditarem perngs
aire prohiberor,nifi aliunce fie rale.

Verl.Quinta,dedncrtur.

Fendum mplicirer zce. primablgres,
heredym, ant tiberorpin wiertione b
reditarium nonelic,ledex pi@o & pro-
nidentia firmant Clar fup, . g Vazg.
whi praxime Trentacifa.d.refilut.2.9, 4.
ver[.Severd vellevius Mo bdifpnt. 473,
num.2.de quo fup.n. s 6. licet contra len-
tiant no pauch, vt ditam elt fup.n 638.

Emphyteufis itidem Feeletaflica fic §
dara hereditarianon cil . imo tepudiata
patrishxreditate, detertiiry lecus fecala-
1is, Ve probauimus fip e proxinm, n.a \/g-
de nora inter hawe €(le difcrime. Fendum
defertur libetis vitimi pollcforis, etiam
nop hzredibus , moda patris haredirge
tem non repudicnr. Emphyteufic Ecple.
fiafticaad defeendentes repudiantes hx-
reditatem paternd tranfir.Seenlatisom-
ninorequiric,quod fuecefior fit heres,
_-]dem inriserit qnoadfeudum, & em 7

phyteulim Eccleltaiticam concetlam 0 5
Caio, &fuis, noneltenim hxrediraria,
fedex prouid eia, Valate.difp. 4.4, num,
15. Molin. difp. 473 niam. 7. & altjapud
Cald-qasf o4 num, 40. 3 quibub Taeme-
ritadeniae I’Im:ilﬁrp.uum. 90.Sed fiem-
phytesfisdetura priuaro achue erir cx
pa&o&prouidensia,qucnfamIn:c]!? i
turde defeédéibys, Molia, whi proxime.
Vel

Variar.Relolut, Lib.IT Lap XVIL 7519,

Verf.Sexto, hiscinferturs

77 Supponendnmeft,quéd feudum con-
ceflum pro haredibus mafeulis, falim
deleendentibus connenit, qui haredes
fint, Molin. fisp. sum. 5. Surd. decif. 322.
numng7 Cald.quefl, 24 num, 37 1 hom,
Marin.degener. feudor, Libs 1uter. 5 anitenint 24
Valale. fup. num. 13. Atdicl, dueif. 240
nun9.Clar #in 0, Menoch, corf- 464
num. 298 conf 498 mum, 5. Cyriae.plu=
FUS YE[EYCnS, tagr. 1, contramerf, 4. num 77,
arque ita heereditarium  mixeum. cfle,
notait Molin. Valaic, Clar, Cyriac, 26/
proxime. Vndz licec Rubei argnmcntatio
congrua non fir, conclufio tamen vera
cit,quamapprobanic D.Cowar.fupinsn,
3. verf Idew omninogad fim &g ica cit tenens
dom, quanuis feodnm itlud ex pacto, &
procidentia Gmpliciter, exilliment Pi-
nelld.parr.3.num 88, Nicol Bellon, conf.

3 3.num. 2 vb communem dicit, Paril. confs
6 5.0.7.0ib. 3.qui allos referr, Cenall.com-
mun.rem.2,q.787.9,28.

k Vel Septimp, confrets

78 Adhzevideastradita fup numr. 3. 42,
vbi diximus, emphyteuim Gmpliciter
coeellam, fi it Ecclefiz,ad liberos,etiam
non hzredes pertinere , item {ecularem
nonhxreditariam, vt pro llberis datam,
cisdeferri, licdt harediraten: patesnam
nonadeant,& uum.4 3 -alfernimus filinm
remoueri afendo ex pacto,& prouiden-
tia, O hereditatem patris repudiet, ex
quibus locls diffcrénzia, de qua hic D,
Couar.aperte coligicur, & inipecie eam
notant Pinell. d. part. 3. num 5. Cald,
queff.az.mumcaz, Vazq.d dub, 18 verf,
Sed videwdum, Molindifput.g72. num. 7.
ValafC.num. 4. cumsfeqq. quiquoad tecu-
larem emphyredlim aduesfumD. Conar,
fentire yidetur.

1bi 2 Quando antem dicatsr emphyteufis
brreditaria,
Videfup, num.54.59.

Verl.o Lano, infertur,
Succedensin feudam, ant emphyten-
fim non hzreditariam, Amulque adiens
patrisfzudaari) hzreditarem, fueei (e
immilteascum inuentarij beneficio non
magis teneturcx fendo ; vel emphyreufi

creditoribos  hereditarlis @tisfacere,
quamex luis proprijs bonis,atque ita fo~
lum intra vices hiereditaris cxtra feudn
poterit conuenisi faxcaLfin.C.deiur. des
Irberand Molin. [P 477 num. 5 Vazqe
d.dub 18 gm0 4 Gawma £ ugican, des
s-Trentaclog [ipsumig, v, 5170070 em
neve, Cald.quafl 2 mpns. 5.0, CansGrat. iv..
repetitid oy Liahafl 8 mua. g7 sy agnar
el fil, Mynfinger. decif, Camer Imperial.
ceit.gquaftey Clard. . Feudim, gl
43 pumi2 Valalc.gueft 3.3 2um, 5. Seali
lunentarinm noo fecerit ex findo, vel |
emphytetfifolucre compelietur defun:
&i creditoribus heres, quemadinodum
ex bonis praprlfs; [rout corflitutum et
nd.Lifig . Ciam igsesin. Lea Trennaciug. n,
s.vbialij. Avlbhasrediraria Gnt funenia-
rium aon prodedt, ne heres debiia vitl-
mi poficiloris,caits hecedivaten adiuir,
foluat, Tandat. ducp. 86 .m. 12. Mant,
detagitu ambig conuent.ib.z 5 T 9. wtra
16. branch.decifi704, _ 20

Sed principalis conclufio imitatar, fi
Esallcoum Lclom fir ratfonie iphns feu-
diquizid Gonieo haies debebit folue-.
re, Trentacing. 9.

Limicatur criam, i pecunta difur 81
emphytenfis caut feudum compsiziun.
fuetivanli ineo melioramentafeceric,
ille,nam viguead valorcm,vel pretivm.
hzresinillad fuccedenstenchlnr, qua-
uis conficiar inuentarium , Molin. fup.
Gamma kum.4.,

Dubiratur wutem'an locus fit faprigy
tradit® canelufoni, ifcucam Gt hace-
cirarinmmixte,veloti§ prohilijs,(co li= =
beris heredibns accipiatur ? dubitationg
mouet , guad quatenos heredirarium’
¢l tenetur hares creditoribus, eofi Fece-
rir inuearariom, Molin difp.477.num.5.
T reatacing.mum. 4. verfs 51 ern tenere | &
alij laudati, fup, num. 79. & quatenuscit
¢x pacto, & prouidentia non cogirur @s
alicoumadefunélo contraétum lolucre,
yribidemdictum elt. Refpendet Molin.

d,pum.5.qued confectio inuentarlj non
prodelt bxredi, quominus ¢x fendo wix
ta debitisanteccoris it aftridtus, mo=
uetor,quoniam illud vt hzres capit, &

ua inre bereditario capivntnr, hon
?cru.mmr illefa pecinneatariom , fed ea
tantitm , quaaliapde proaeniont, quod
feaferar Cald fup d.nwm, Bo.vbi non nol-
Tosrefire,Sed melins,nifallor,aduerfom

cos
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eos optnmrurClar.(l.quﬂ.g nfin. Tee-
tacing.d.zerf[Si mera i fine, quirelolount
heredern nonmagts in mixta, quam in
emphytead ex paco, & prouidentiafim.
plicicer afteingi, Ratio cit, quoniam cum
duplici uze deferatnr illa fanguinis vide-
licer, & hareditario, canfe naturalisde-
bet prazvalere accidentali,l quihsbe 3 A
detueel.&cdixi cumalijs fup. b1, e2p. 3.
#.16 arqoe Ira indicidum cft, magisob-
uenire fure fanguinis , quam hzreditario
vo;confecto inuentario, illibataferuerur.
Vade (arishie Molinz fandamento, ne=
gando,quod emphyrenfis mixta,vel fei-
dum capiatur inre hzeeditario ablolute,
nam ctli reqairatur , quod delcendens
hzres exlitar, tamen principaliter tin-
quam caniundus perc’ pit, & que ntdum
jure hzreditariofolo, fcd criam alio po-
zentiore obueniiic heeedi perconfectio-
nem innentasij referuantar ab oneribus
hareditarijs, <ol mire conpeniuat verba
hzo,que ez Paulorefert Papinian, in .
Blivs qz.verf Panlus notat , ff. de bon. liber~
2o, Efy quialio iuye venit, quam €0,qu od dmi=
fir.non noger £, quod perdidit , [ed prodeftid,

wod habet. Licet enim filius adeundo he-
reditatemnequeatfea creditoribus ruce
ri,neex fendo folucre teneatug ( quiaius
hoc peraditionem amilit tanquam he-
xes ) tamenbene fe tueri valebit vt cog-
natns, & ficnonnocebitilliivs,quod per-
didit vt hzres,(cd prodelt id, quod haber
vt defeerdens.

iz Eademratione filius.

$3 Adienghxreditatem fiiins com imien-
rarij beneficio non prohibetur seuccare
atienationem feudi non hzreditarj & pa
tre,cui luceedic, in fui praindicium fa-
famn, Trentacing.d 176 de feud. refolur. 3.
.S o num. 1 2. verf. Hecconclufia cum
jeq.l_’in:ll.rn l.1.pare.3. num. 81, 93. C. de
b, matern.Cald.quell .24 wiem. 21 .Deci,
mj1g;.aum.1+.C!=tfup.q=uﬁ. PERTT
14. lal. conf. 56- col. 6. Valalc, guafl. 4.9,
it 4. Menoch.conf-89 Aum. 107 Afflict,
decif 1122 Lol inepitom foudor.part.
g.dealienat fond num.28. Quod pariterde
cmphyreud incchizas.

34  Quidii feudum,vel emphyten(s mix-
tafi®idem cum Clar. wbi proxinié, Tren-
cacingunum.7, dicédum eit,Quicquid te-
oucrit Molin.d/[p.47 8 #uns. 12, Quod ex
dldhis fip s 2 comprobatur

B s T B
y ddicad Couarruuias,

Morat circa bze Molln, 1A.5:'pr:x1'm} r
puwi. 1 1. quod fillus hixres ekt conficiat
inuentariom,nequibit reuocare feodim
ex pzo_uidcm_ia_ alicnatum per patecmn, i
tantlim percipiares paternis bonis vitrd
lezitimam,qua mbm fendumvaler, Vn-
de i miile ex hereditate capisr prater
lepltimam, & feodum mille & guingen-
ta 2iHimetur,; quead quingenra dintaxat
azcte contra poficiorem permistitur,
aliogein cius logitima gravarciur,

i s At fnfendo huereditario fecus evit di-
cerdum.

y Fillus haeres pacris etiapa com bencfi-86
cio inueatarij probibetur contrauenire
alienationi feudivel emphyrenfis hare-
ditariz perillum factz.Valafe.vbi proxi-
me, Treatacing. fup. num. 7. verf. /s hoe
primocafucum feqq. &> pum. 120 verl Flee
conclufio, Cald.qiaft. 24. #um. 20+ iar.d.
nim 1 4. Todataum. 1 3 Capriol. intistl,
defuscee[ abinte(l.in proteor, & num.7 2. Grae
tian.dyfCepr. cap. s 11, mum, 17.78. & alij
communiter, guan quam aliquibus ¢cn.
trariil placear, vevidere licerapud Tren-
tacing.dun.7.8 Clas.wbi proxime,

1bl: Asdo emphyrenfis etiam hareditavis.
Limitacur proximaconcluiio , quan-$7
doalicnatio fit Incos ,quinon poffunt in ‘
fendum , Vel emphyrenfim fuccedere fe-
cundum eorum paturam;aut legem con-
ugrionis, & wueftitare, veluti fifeudum
fimplicirer acceptum transferrcenr ad
cxtraneos , vel emphytenfis pro liberis-
acceprain illum, qoi ex defcendentibus
non it alienaretar , quoniam toc filius
eriam feudum hzecditariom alicnatum
per patentom, cuinslucceisionemample
¥us cft,vindicabit,ita Valalc,fup. num. 5.
Pinell.nem.o6.Cald.nym, 23 . & alijcon-
muniter. Sed hxc commanis limitatio
difplicce, Molin.difp.478.num.9.c0 quod
filio bzredi nop fir malus preivdiciom
exalienatione in prohiibitos lncccaenes
quam in compichenfos in inuefticura.cii -
virogue modo pariter careat cmphyteu-
ii, vel feudo, fed folim dominoin hot
derrimentum infertor, gui impedie; att
readgare potericalienationci fallam in
cos,qui non funt de numero CoMpTe-
henforum , & cum iftod fus eredj Gt,a fi-
lio zllegarl non permiititue ;¥1 feudem
fibi vindlcet,argument. L. loe! corpid 4§
com:

{
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competit fiferuit. vendic.vbi notatur:Quz
fant ratio plurimlia yrget contra coms=
fnungm.

V' etf. Aons, ab eadem vadice procedit.
#8  Tendum Sempbyrenfisharedicaria
pre nareditarijs pm(iorﬁbus inter has
redesdinidi deber, Molin. difp.477. mums
y.Bald.in suthenr f quas vuinas , €. deSa-
crofanch Beelef o in [LEberei ro.col.6.C. deé
ovev.liberror Valalc. quell. 43 - 52 Cald.
quieflazinunc ;,Grcg.Lup.Eni.zS.g[cﬁ
s.col 2. verf. Sed quid fi filif srit. 8. part. 5
An reprefenrarioniin feudo,vel emphy=
reufifiz locus , docer . Couarr. praitics
cab.38.mun.1 ;.&alccd,derepmfrna.[:'ﬁ.3.
c4n.17. 8. Sed i fuerintnon hzreditaria
cxpacto, & prouidentia , velmixea pro
viriii inter {uceeforesdifteibunitur , Va.
latc, Molin. Gald. wbi proxime , 50¢in.
Jan.configz mam.31 061 Percgrio.de fis
deicomimif.art_36.num. 108, Merlini de le.
g-'r:'m.ffh.z.n'r.:,.gu.cﬁ.lg.:mm o9 .Gregor.
Lop.vbiproximt ,ctli qnoad mixea aliud
{entite vidgatur.

Verl. Decini, ex huius qufiionis refolu=
faoRc.
go Emphyteufis; & fendumalicui pro (e

ac hzredibus, & luceeforibus concella
b reditaria funt, quanquam 1l dunta-
xat heredesadmittantug;qni fuxtanatu-
£am tetdl ; vel emphyeenfis polfant fucs
cedere. Vindgfifueritfeudam, aur em-

hyreufis Ecclefiattica liber tantimhz=

sedes admittuntue arquefrafont heres
dirariamixte, Molin.difp 472.num:§. G«
¢ difp.a73.num. 8. Cald. quaft. 23, niima
23. 24 Quod ffecnlaris fueric emphy-
reus cum omnes hzredes faltim wnix
werfalescompreheni in inuefticura cea-
fedrur,erit I.implicitcrhzrcdit::ia,(_‘lald‘
#.23.Molin.difp.472 g CT AP AT I
g.Notaverd qnoidubitamt,vtrﬁ coaphy
renfis Ecclefiaftica fub pramifia forma
concefla tranfeat ad hzredes CXtrancos
proprer geminationem verborfl, de quo
Cald.q- 23 & 1. g 2. & affirrativam fen-
tentiam probat sum.§3. ipoftvetbailla
adijciatar s In perperuum Seda predidis
recedendum noa eft, quibus commune
Intcrpretam placitum luffragatur.

Nom. . §-
go- Inftitutus In certare i fic ex nomero
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