Tra&atus D.loannis Gutierrez,

Quinta, T quz didafuntin matre, obfervanda funt
inavo, &avis,8 alis dcﬁmd:mibus?:ﬂmnm mater-
nain, Hinsmquedefcendentes fuosin pateltate non
habient, (o2, verfic, qus autem de pairia poreflac. §. fine
asitem infing, de legir. agnat, it netat, in [pectegloff.tysn
fine,inl.prima C. deteflans. tatel. fequitur Bart.n|.pa-
viterymimn. .l eodem. Gregor, Loped.ind. feg. é. glofl.s,
Caldas vhs ﬁpm, HuiT81, 81 pTITIC.

Patronis tctiam impubési liberto tutorem darend
poteft:fed fi congruat cxinqui litione,ctfiemandusclt,
Loquitutelam, 20 §.vmpubers, F. de teflam, turel. Quod
fi patronus, vel quivis extrancus impuberi, quem here-
dem inftitterit, tusorem dederit,& extra eanihil in ba-
nis pupillushabeat, non male dicerur, judiciom eius fe-
quendum effe, qui & perfonam eius; quem turorem ef-
{e veluit, noverar, &-impuf}:i‘_&m ita dilexits vt & cum
heredeminftiseret, 1 ff patroms, «. F.de Gonfirm.irer.
cum inquil]:innc tamen, ot m_g:’.rgr. finvibid, exdit feg_
qui tutelam, § finzl. eltque necellaria confirmatio,pro-
prer defeCtum patriz pateltatis, juxta ea, quarin matre,
Bealiisfupra relslvimus,

Verum T eam differentiam feribentes cofuniterin=
ter patronum & extraneum conftituunt, failic. vt extra-
neus, nifi inftituatimpuberem, pullo modo ¢i tutorem
dare poffit, neque datus confirmari 4 judice valear: fe-
cus in patrono, 3 que datustutorin Miruto, vel non in-
fhiruro liberto, femper confirmanduselt, s tenes glof.
alt.ind L fiparronis, Cyn, ¢ Angel.ml.r. €, de eeflam.
ut, Angel sl C. deconfiran. tust. Ang. Alber G- Salye.
wE 2.7 g i dog. Code uﬂum.mre. Crmsan.in L 4__@’.{.1:@‘.
tituBart inl. garnrals; §. primo , b \ deconfirms, tut.

eAlberic,post Dinsns in leg, promea, ff. eodem titul, Greg,
Lopel.inleg. tertia; titisl, 26, pariit,6, ghjff: . Idemvo-
luit Portius , Inflitut. de tatel. nstm. 5, Batdus in verfics.
quas cibi Plateain d,§, permiffum, num. i1, Ex quibus

prafatam differentiam gloffz , & omnivm affc receptd
affirmat Caldas, wbi fapra, nempein dict. leg. ficuraro-
vem babens,sn parse ine curatore couflitietss, fib ni. 104,
(. desnintegr. reftir. musor.

Sedinhoc variane Dd. Gloffanamg; fecunda , i fins
inl.naturaltyinprinc, ff.deconfirm. tur. in extranco ¢ 5-

trarium probat, per Ly, ffide confirm.cat. quz dum nihil

exprimit deinftiturione, aperte valt, tarorem dotum ab
extraneo, poflc 4 pratore confirmari,ficut datum 2 Pa-
trono, qund edam fentiunt, Bart, & Alber. in d.fi pa-
l‘l'nrm, Z(] ul p:lrﬂ ntes ?ﬂ[rﬂ“ umcxtraneo.

Rurlos Odofredus sn dii?, leg. 1.C. de teftans. tutel. &
Bald. vﬁ:’fupm, contrarinm € converfo tenent, nempe,
venifi vterque inflitvat  cotorem darenon poffit, neq;
confirmari debeat.

Similiter eviam circa inquifitionem faciendam va-
riantferibentes.  Quidam enim rofolvunt, inquifitio-
nem ceffare in bonis tantuin d patrone relidtis, &itin
aliispropriis bonisimpuberis liberti cam ompino re-
quiri: in quafententia ?: re omnes conveniunt, v6s [fip.
exceptis Salycet, & Grrge}r. Fopez. afletentibus, fem-

er & omni cafls neceflamam effe: Alii diftinguunt, vt fi
ibertus inftitstus nibil vitra in bonis habeat, ceflarin-
guiﬁtiu s difl.leg fiparvonns, alias fecus ex rexs, indsths

« geet taitelamy §.fin, ff. de veflamen. tusel, ¢ refere (al-

vbi fipra.

Quidrenendumin his duobus articulis? Et quidem
Cald:s,wb‘sﬁpm, quo ad primum de confirmationetu-
torisdatid pitrono liberto impuberi, & ab extranco,
adveitit, fupradiftam receptam differentiam inter pa-
tronum ¥ extrancumjucenon probari, potiufg; aper-
té confundi a Jurcconfulto in d, I, fpatromus, sbr, patros
s wh;m’t.:u alins : Deindeverins putatcum Odofre-
do & Bald » Zquiparationem in ibus genera-
liter procedere, & recipiendam effe, ita vt impuberibus

heredibus né inflitatistutores darenequeant , & fides
derint,judex eos confirmare neutiquam debeat:in quo
aliquid amplivs aut benignius conceditur matri pro-
picr Aliationem & maternam; pictaten, fecundum ¢o-
munem, ¢rdict. I, jfxta, i fine, titulo decimo feixto, par-
1t fexctay vl pradixims, Sivero patronus8t extraneus
pupillos inftizuar, & hi nihilvlera in bonis hibeant, tu-
vor datus confirmandus eft,

Quoad fbcundum deinguifiione, inquit Cald.qu Pd
fi patronus hibertum infticuar, cutaremque i ded erit,
poile defendi in ea fpecie, Eupilln nihil vltra in bonis
habente, inquifitioncm cellare, fecus filibertns plusin
bonishabuerit, quam «i 4 patrona relictum fit ¥ tune
nempeclt neceffariainquilitie, justa ment€ d.Lfiparre-
nutd, g dd.gui rurelam.§ fin. fup.aliegamams.

Egovero circaprimum, & i judicium Caldas modo
relacum fubtile effe creddm, communem tamen diffe-
rentiam fupra relatam inter patronum & extraneum
impuberem noninflicuentes, fed ei tutorem abig; hac
relinquentes, proba bilemnon minus , quam veram ;f»
[z cenleo, atque proinde tenendam proculdubioin ju-
dicando & confulendo, nempe, quod tutor datus a pa-
trano liberca fuo impuberi herede nd inftitute, confir-
mandus fic 4 judice,ficur datps amatre,propterjusiliod
patronatus,quod habet patronus inco, & fummam di-
le&ionemac voluntatem circalibertum , quod deficie
in extianco,  Erideo merite, quod tutor datusd pa-
rrona liberto impuberi fineinflitutione confirmandus
{it; datusvero ab extraneo eodécafu minimé: quia ni-
hil jusishabet in eo, efferq; abfurdum & abfg; vlo ju-
re, xquiparare in hoc extranieum matri & patrono,cum
tamen longe maierratio fitin his, quam in illo dandi
turores Gliis, vellibertis,Si vero patronusvel quivis ex-
trancus impuheri, quem heredem inflituerit , rutorem
dederit,& extra ea pupillus nihil i nis kabeat, pro-

culdubio judiciom cius erit fequ m, atque ita tu-
torab viroque datus confirmandus cricy wtn didd, leg, fi
patroms , gua nihil difponit, quando pupillus inflitu-
tusheres non fuerat A patrono,vel extraneo » fed nihil-
ominusin hac {pecie differentia predicta communis
probanda venit ex fupradidta jurisratione, & difpofi-
tiod. . fiparronss , dum loquiturin extraneo heredem
inftituenteimpuberem,eique tutoré relinquentemyap
probatur s leg offava verficulo Eviro fi delimos,pity de~
CLmafeXto , PATLSIA S,

Circa fecundum fequor etiam communem nPinio-
nem [upra relatam,nempe, inquifitionem ceffare 1n bo-
nistantima patronarelictis, & in aliis prepriis impu-
berisiiberti omnino requiri : in que feré omnes con-
veniust, Eeund. Cald.vha fipr. % ipfe quog; non diffen-
tit, fed imo potiusidem probat, vevidimus,& juxta boc

i 1daloquigloff, fin. i difh.Lfi patronus, dum
requirit inguilitionem, ex .1, gui turelam, §. fin. quam
fupraretulin us, nempe inaliis bonis impuberisliberti,
fecusinlibi relictis 4 patrono.

Similirer T etiam turor datus 3 patre filio impuberi,
quem habuitex cocubina,ficumheredem inflituar, ¢5-
firmenduseltdjudice, veindil s,

Naturali taucem filio, cuinihil reliGum eft, fruftea 3
patre tutor datur, neque fine inquifitione confirmatur,
leg. naturalss. 7. ff.de confirm_eur.

Quod { fipatres naturalibusliberis aliquas res, qua-
cinque modo reliquering , intra tamen prxhnitum i

legibus modum, licebit erfdem turoremrelingu ere,qui
debet apud competentem judicem citra inquifitionem
confirmari, &ita resgerere pupillares , L. fin. C. decon-
firm.tusar, L. 8.pir, 16, parr.6. Quodtamenintelligen-
dum eft in bonis 4 patre reliGtis duntaxat, quia fifilius
alia bona habeat ;qua i patce non provencrunt, in his
nonminugcfirmatiovum inquifinene erit neceffaria,
Jeiwte

De Tuitelis& Curis, Parsl Cap. V. 1§

feesudum Bart.indl.naiur alis§.1.guem fequitnr Alber.
thi cbr Mainer inlague tutsla s nu.ao. gr 1t ffudereg. jur.
Splvefter in §. permiffuns. nu. 9. deeutely Et vt receptam
eandem refolutionem laté probant Paleot. denatis g
[pur. filise, ¢ 52. 8 Additionaturad fores vlt, velumai
rub.gr.nu.14. & cos referens Caldas, vhs fapras nwmisz.
dicens ita efle accipiendum Orolcivmyinliitenin po-
eeflare; fF.de s, qui fnt fuivel aliens jur. on.6.G Mire:
decifi471,in fin, 2.part, quiomnescontrarid exiftimait
infilio fpurio , Equutiglo. & Bart.anl ffide tefts. tat.
licetalicer defendar Paleot, wbe fipra.

Hlad + tamien dubitari contingit in propofito s guid
dicenduns fit s guando pater nacuralts dediv vnsm tueo-
vemsymater alism, an amboconcarrent,velpraffretsr pa-
ternns ? Inquo Angel. sn dil fin. C. deconfirmat. tasor.
tenet, quod {i tutelz concurrant, quilibet ttor prafe-
raturin adminiftrandobena d danterclicta, Siverond
concurrant,, primuserittutor , nonvero quidatus eft
fecundoloco: quiatutorem habenti, tutor dari nd po-
telt. Alber,vero indd, fin. & cum eo Gregor. Lopez.an
d.L. 2. gloff fin. refolvit, relinquendum hacarbitrio ju-
dicis,attentaviilicate pupilli, nifi patrimonii elfer ma-
goum & diffulum, quia tanc procedit opinio Angeli
pradi&ta, Caldas wbi fipra, n.roz. adfin. retert fead An-
geh& Alber, vbi flip, aliivero cogitandum relinquunt,
veconftatexeo ibi.

Mihiautem opinio Angel fupra relataplusplacerex
dobufim. (e confirm.tut,ibs in cisrebus s quas guocsngne
modo ¢i dederint vel religmrent.

Ad dandum autem turorem yel curatoremalicui pu-
pillo vel furiofo fineinguifitione, poteft judex fun de-
eretuminterponerefine citatione alicaiug, vt cum Bar,
inl.qui baber, §.quolibet, ffude tur. & Alex,confi 84, vifis
Anbstationib.drevab2.concludit Macantade ordine jud,
in ipar.titide citagigne, 1. mensb, judicipnegs.

S MARIA

1 Tistor teflamentarives (atifdave non deber, neq, renersirs
nif fie perfina malafame o incegiatefiatore ;
SN RKIT, £,

2 Caratores teffamentaris non Gtifdant.

3 Maser tuvrix filiornm veliélain teflamento maritiyna
tenerar (arsfdare,

7 Tutor viusex plurib, veliftis in teflamenta, volens ad-
miniffrare,tencsnur cererss contutarsbus Grefdare de
indemnitate pupilli & ipfirsm contutarsns , nifi 4
teflatore fuerit adferiptus ad adnisnifrandum.

& Tutor teflamentarins non poreit adminiflrare fine de-
crete fudick,mﬁa lindreflator diﬁl o,li erEL, VLN BT
welnfi fit mater,cui alegeruseladefiriur,gusa tune
decretums fudscis non requiritur, vt in num. 3. wbs
guomods hoc intelligendsm fir.

2 Mater ant alilegitimi 1stores, ron habentextrcitinm
ﬂfimmﬁhmd} A mﬁa{s decernatur d sta'.:ce.mﬁ&c,
guadilationé nonrecipunt,ehr fic tempore perituras
velyguaeffent proculdubio wtilia pupsll, v inn.ie.

. Deficiense vno ex pluribus tuteribus teflamentariss 3
guando,velnon pajfic alivi eivs loco conflizms?

12 Maeressirice filiorsm tranfrunte ad frounda votty it
cinss locoms fifficitar ttor legitimusnifiipfaadserst
Judscem, vt alium dares tutoremyquintanc eff lociss
tutors d«iiwa,)@rmﬁ mrALEr NURGHANS ‘Jﬁmpﬁrml
telans filiorsum, e dsxeit, nolo effe tusrsx, fedpesa tn-
torédarifilio meo,quia tisc defeviur twelalegitimo,
non tamen judex provideredeber tutore , guens ipfE
nominaversty fedex officio , ?y:mmngis sdones vi-
derit, & magisfilits expedive.

13 Wsor vel alia perfina relia a reflasore;domina, Maf-
ﬁ"_l'ﬁddm.imﬁm:rice o gﬁ&crml'm:: domsss [loe
Siliorym ﬁ::um s cenferny g% o adferiptand ads

mitsflrandum,

14 Titela vel curateitamentaria, aqud tempire currérg
ineipiat.

is Hsred:l:z‘ﬁm tuzorisaniloritate ddivi negait , o id
eam adewndam tutor daripotefls p

16 Tutorisnominatso fureRegioconferuatur heveditate ng
aditiper hevedemyvelnalloheredeinfhirntoidem
eft a fortsori dicendum rrpta 1efiamentos excan/fs
preteritinis vel exh eredarionis, U thn. 7.

1 e Aasor defelluserat jure commiini omyffioinfliniias
nislieredisy vel aditiomis bereditazis, quam preiois-
tio, vel exheredatio,

tg Tutor vel enratar datvisin uﬂ:mmn 3 ﬁé afiqini Lo
derione,tunc eg'xmﬂﬁum ineipit effe turor , vel cu-
rator ide s.gf] :.‘:'mﬁu enEm Proponere debes, qxﬂmfﬂ‘
tatela fifcipere debetnon antem guands crearars

CAPUT V.
Dé tupore teflamentario.

U Tow teltamentarivg five conbirmatos i iu&i:e;

five non, nunquam fat ifdare debee »quia fides eing
& diligentia abiploteftatore approbata elt, resr. in pis
fnﬂn.n’zﬁrr_ﬂd:.mr. & inl.tefluriento dates inprine. ff.
deseflauiel L tocum gloflver[fimpliciter s g lach 3. .
degonfirmiantbe. o &, Cde st qulfiflfq’. nondeb, trd=
dunt omne inprin, de ﬁ.’aﬁ}' 181, Grrrfin‘ pleva ﬁl:! s Pos
verasnrepesis d fenratovem babens inparte finc cara-
soreconflnins, gz, C.desninieg. vefl, minor. & teiel
Cavale, de tut, o carat.npm.is.

Idem teltincuratoribus in teftamento datis. Licet
enim regulariter curatoresnon dentur inteftamento, i
tamen dati fuefint, confirmantur decreto pretofis; vel
prefidis, rexr.in § fdenrator, Infine, decurat, bz, an ag=
temy e confirmd. tut L iz dn werf., Otrof dﬂ{fmar,r:f.:d.
partié. & unc liberantara Grifdando, vetutores, w2 eé=
frdr_gf.mpr, Iaflit, de fGesfdat tsto v,'wrﬁ,a'n‘prab.lr.a et
ibi .da:gri. o Portim ,iuﬁmmn’rin per texe. inver|. stem
ex inquifitione , dum conjungit tutores & curatores ek
ingquilivione datos, & inquit, tos finldationc nononcs
rars, Ee prohamr melins fn .t f»;{.".in. cod, rit. a'eﬁ.':,l’:ﬁ’d_
tat, eft fimilic gl. wneidis. mrﬁ'ﬁm‘pha}rr, pet taxeiibi;
. dz canfiren,tnr. & nverog; idem probaviv Anr, Piag,
de tutor. Grourat.gu.z. mumsy. vhi slios citar, fequitug
eviam Greg.Lopez.anl, . ingl. fladvre, inverfie. o te=
[famentarysutara, tit 14, pare 4,

Et + idem i fortiori crit dicenidum In miatre tutrice
relicta perpatem pupilliinteftamento , quisn5tene-
birurfanifdave, &0 rtrmnmd)!utCJf{:l,w rar{,ﬁ}s;,,‘i‘nrg;
rubis de fefansde Plafiears, . Zon flame plzzg

Eritacltienendumin fupradiétis, tametf . ebuffas
ad lcgcs Galliz, ¢t s procewmil 5 nmzg.dicat; bonil
effe, ve omnes fnifdarent, & idem Rebuff. codems 1, s0m,
tit, de/?m.pr;wf. art. g gl.2onn ¥, teftetur do coneraria
confuet, vt aum refre Caldas, vbi fup.

Et quamvis D.Spino. sn g Spec teffdigligomza te=
neat, hodic tam tutores teltamentarios , quam datos &
judice, ficut & legitimos teneri Fuil":llare, etiam quan<
tumcung; divesfit mmr,!iaqucd qunhfcunq;hd:jaﬂ"of
tali calu fufficier, of. Bart, ¢ Didiin | msslier , Cide jrre
dot. Hoc namg;in tutoribus teftamentariis verum nod
¢ft, nec in praxi admiffum,fed potius contrarium, pre-
rerquamin Pranc::,ﬁlcundﬂm Calfan,vbi fup.sgifolais:
& Rapelltn enchirid, fut.pagis61.cr Rebn iffewbifup, Sed
deftylo curiarum patriz Delphinatus !'grfratur_&' tolera-
tur, quod tutores admittuarurad adminiftcationem, e=
tiam fine facifdarione,relte Guid, Papx decifLzz0. num.se
De tutoribusantemlegitimis & dativis, quod fatifdare
teneantur, infra [uo loce agemus.

Supradicta tamen vera & communis refolutie, qus
hiabet, quodtittor telamentarius na tencatur Gildare,

1 a fitia




T

{ R P &
16 : Tra&atus D. loannis Gutierrez,
Limicatur prinyo, hifi is fit perfonamale F;m: 5 &inco- ritur in aliis tutaribusteftamentariisvel o gitimis: quid
gitateftatori, vt valwit Fald. in L. C.deconfirm. tutor, ideo dicunturteft arii, quia tefk creantur;
Plasea ¢ lafosnaddit. ad(briffoph Portiem ytn prow, In- 8 fiunt tutores: & legitimi tutores diciitur, quia a lege
Jhiv. de fatifd utor. & Adaitio yuedam Salyc. fulmondu- dantur &creantut, legitimit namy; tutorem nemo dat,
bim, C.detut. g onr, qus fitisnon ded. fedlexipla faciteos, L. lg itimos, snprin, ffude legit.cnr. 8¢
Secundof limitatur cadem conclofio,vt non proce-  idea matri defertur uuﬁ: dlege,nona judice jure o
dar,quando plures fant daciin teltamento tutores,8c v viflimo authenticord de hered.abinteflvenien. §.ex biz,
nusvult adminiftrare. Isnamg; teneturaliis contuto-  cx quo fumitur authen, marrs g avie, Cod.guands muls
tibus firifdare de indemnitate pupilli & ipforum con- tur, officeo fingi paffic , & ideo cft eutrix legitima, prout
tutoril , nifi i teftatore fuerit adferiptus ad adminifted-  volunt glofl, & comuniter D4, :'nn‘..mnb‘;mi o avig,
dum, recct. in §.de bis, Inffie.de fitsfd.suter. st (avalc. de & Bavi,in I, [f gues fih conditione, nu.1z. (Fdetefian.tue.
#ur. g exr. g fed debuitallegare f. fd i ex teffame. teflePhilsp.Corn. diconf.164. fatiminpr. fequit, Spin.in
disflst.e64, vbi caverur, quod i ex eftamento velinguis fioSpecwlo :pﬁnm_g{,;g, na S diceimss [Rpra, ca.z b
fitione due plurclve dati fuerine, poteft vaus offerre (34 Solii; quido cft inutiliter datus turor vel curator inte=
tidationé de indemnitate pupilli vel adolefcentis & c6-  ftamento,intervenire deber neceffatio decreti judicis
tutorifoo vel cocuratoi puaterri , v folus adminiftree incafirmando cum, vtin rorotst,C. o ff-de confir, tut,

.» wel contator; aut cheurator latisofferens preponatur Exercitium ttamen & facultacem adminiftrandi, nd g
ci, ve&iplelolusadminiftrer, rexr.erinm tnd.ltefamé-  habermarer,nec alii legitimi tutores, nifi cis decernatur
rnldatn;, 17. ff.de iefta, eur. per form 1. inquibus juribus 4 judice, e [p.probevsmus. Vinde finelicentia & facul-
alia pluradeclarantur , & deciduntur in ea mazerizop-  tatcadminiiltrands, c6eceffadjudicend poteft materali-
portuns, & ideoad carecurrendum , quagies opusfue-  quid adminiftrare, w2dn d.1, legitimos, ¢ ihi Bart.nfine
Tit: textim namg; allegatii per Cavalcan . fude hisego promcipi, dn dod. fin S.iftudproculdubio,C.arbirr tutel,
noa invenio intir, slo Infl.de farsfd.ssis. & indulg.[fide autlor.tnt. com ceterss fupr.alleparis tence

6  Tutorfpratercateftamentariusnonparelt admini-  eruem Bacla plares gllegans, d.c.2.m.64,
f!rar: fine dc_r:_cm judicis : non enim debetadminiftra- Nifiea, T que dilationem nd resipiunt, & ﬁttcmpnre 0] 1
tionem propria auCtoritate occupare ,Ietliﬁquoet darus  peritura, vel,que effent proculdubio vtilia pupillo,hoc
fuer:tlm t:ﬁamctq squod nullum invalidicats patiscar  eft, quz nd poffent :endereinincoiodumlpupilli: hze

defecium, | 4. vbi nomen vy ffidde an Coruuto.cr L. §.4l-  namg; quiliberturorpoffer gerere, ctiam ante decretd
Uudproculdubio,Coarbitr.tusel, duw ibi dicitursmyfiprig fibiadminiftrationem i judice, feundum Bare.in d. |
snuentariopubice fulle, ditio enim, publice, judicis de- legivineos, in fin. g dnifimiliy sn . cuor , quirepertoritiy
cretum prefu bpponit, L. fin. fFownsn poffefllegat. g tradst imprine. nu.27, s deadminsfir. tnt. Angel.in I fin.§. de~
Bald. in lorphanotrophos, inpr.am.3, C.de epife.c clevic. [ferfinem, Codude adminifirat. ent. Socin, il quiduosy
& inl, ficwltas,Cude jure fifei,bib.so. vbi dicivquodvltra nw. 30 fdereb.dub, Pasi, de Caftroconfil zsr.mitip. Iopas
judicisdecretiirequiritur, veperipfum decernaturad- Guido FPape, decif: 330 num. 6. Boer.decsf 1241009, &
miniftratio , & in terminis tenet Bare. dnl, kgirf'.ww, i Bero, qu.t8. per totanm, Thilipp.Cormd.confil.15 ¢ liter.D.
inprin s 3. fodelegi,sutel, & Paul, de Cafltroconfizré, vbique (i intrahos calus admini abfquedecrera,
poliguanifis, mu . d1b.0. Greg Lopez.anl. 3. glfl.1.56iy geltanon valent, g fequitnrBoerydyéy 2. num, 65,6 D,
& ann tsttore, tital.ig. pars. 6. fequitnr Anton.Piag. de Spino.d. gloff, 20. num. 41,
Buro. Fonr. gz mumb, & 2. dixim fipray cap.z mat. Qlil)d vleraprediéta probatar ek litera, & mente d,
& Ba_rt‘ inhocreceptum dicit,e umquefequitor Caldas - auth, maeri g avie, g in corpore vnde (Rmitur, vbi ita
Pereirain reper. d.l. ffesratorem babens inparte finecu-  demum matri & aviz [ecundum ordinem ruzela etiam
raran‘raajl?umm,nsm. 1. s verfic. licer antem vbire-  anteagnatos permittitur atquedefercur , fi inter gelta
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poss fit tutor teflamentaring , adhuc dectmus in locesm ex-  vatug l:e{'cd!t:tunon adita per heredem, vel nullo he_-
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G ure.z.trafl. difp.221.col.a363, cum [eqq. cedentem, rangquam veram , & renendam in punfﬁa fu-
Oportet tamen hoc rapite de vnoquoque i!lnrum tis.&intudicandod ronfulendo,tum propter iplorum
figillatind loqui, vt declaremus diftin&igsmateriam, &  audtoriatein, gquE magna guidern elt, toin etiam cxra-
in praxin reducamus /,Repiam. b tiobe test.and.lamntws (G ilicer, quia non tantum logui;
Er primode muco & furdo loquamur. Hi enimiv-  fed sudireturor debet,Sed ad iiterpohendam auitori-
Te ctiam commnni tatores dari non pciTunt, textgnlr.  tatem rutoris requiritur, quod 11:!’;- loquatur, wtinl.g.de
S.mutissgu oft fn, [ detwtel.  Mutusnamque,inquit  aadlorst. tuecr. Sicnim hoe requireretur, tutorpoffet
text.utor dart non poteft, quoniam autoritatein pre-  ¢ffe mutus, ficnt poteft elli procuratos, £ muris m g
berenon pmc{h [fideprecrraror.Comvigitar mutus non pofliclogquinee
Surdum non poffedari tutorem pleriq; & Pompon. andire, nullo modo potelt exercere tatoris oificiom,fi-
bb.ggadedidtum probang, quia non rantum loguy, fed ve dprincipio fit mutus, five ek poltfacto; Etidemin
& audire wuror debet,. varca C. gus morbo feexcn]. furdo,quid audire non porelt; y ;
Quornin{ textuum decifio procedit, non tantum in Non | obltar made didkalexpof? firfcepram , ad fin,
tatore teftamentario , fed etiamin legitimo & dative,  vtfupraespenfa, quiarelpondemus primo , qhodim=-
sext.inl,pen. verfofin . de !{ggxx.:ar. by furdus ¢ mimens, - propri€ poteftdici excufatio ; cam & (i velint rutus &
nec legitimi turoras effepofiunt.cum nequeteftamen-  furdus id munus exercere non poflint, itagl e d L 0§
to,necalio modo veiliterdari pollunt, glover.nanpatefl, mutws,ver. frvdem, @ indl, vnica, €, qre morbofeex-
o ibi Td, ind,l. 1, . fim ff. de taeel, enf. in g.’nj"lz ynicd.

5 Dubiumt tamen eftin propolito,an figmespofl fufte-  Secundo refpondzo.quodes quo decidit, mutim &
pram tutelam vel curam efficiatior mutus,aut furdies, de-  furdum deponere poffe tutelim privsfimeam, nonin*
finatefferutor vel curator, Ira quodamplivsinracelay  defequitur, necetptimit,id remanece in fuo arbitrio
vel cura procedcrcnonpoﬂ?l.:mc adminiftrare, 8 pro- & voluntate, verum velie fe excufice ;, nec e ? fed tanti
videri debeat eiusloco tatorvelcuratornec ne?  Ee  difponit texus ille, deponere tutelam poffe: veriim
glofind.§. fin, wer.non furdsm, inquit, quodfiperve- iplam non depumat.auferrifibi jnre poterit,aliisue de=
niensvitinm removet,ex tex. i/, poft fufcepram fide ce-  cerni’ quid com fit mutus, vel furdus; nee logqui, hee
enfir.tut. vbiinguit tex. poff ifeopram entelam cecus,  audire poteftiac proindenon valet auctoritatem Feguit
an mstisty aut firdos , ant furiofus , aue valetndinaring  fitam prefbare : paria enim funt, earorem non habere;
deponere uselam potefl, & expreficidem tencrglvnica,  vel cum penitusinutilembabere: &ficimpoffibile eft;
inl, wnica, C. qusmorbo (¢ excufint, ¢ Bart.and, §.fin. vt officium tutoris profequi poffit: ergotanguam in*
ampliat dilpofitiontm illius texr. veprocedar,criamfi  utilis, & ne minor absquetutore, defenfore, & adminis
quis polt tutclam, vel coramaffumiam effe@us foeric  {bratoreremancar, cialier providendus; veliute optiz
mutus, & fic cum gl ibi, quodvitiz fipervenientiaex-  mo hoc polcente, erit. i
ftingnant tutelam fulceptam, ¢r Bart fequitnrGreguLop.  Ne obftat fecundum fundamentam fupra addus
$nd.l. ¢ glofl.fim. o Molin, Theolagiss deinjl. & ewrei2,  Eum contra gl Bust,nempe cx dorina ciuldem Bare,
tratl, difp.221. col. 1364, inprinc. pertex.ananth,ve hi qus obligar.fo pevlitb.babere res mon.

Sed contra hanc fententiam glofl. Barr.& fequacium * sx prime. nempequod cum tutela & curahabuerintiam
retorquetar cadem 1.P9ﬂfwﬁ(§rram, quatenus 1oquhur aftum confummacum ; etiamfi perveniat ad cafuin, 3
PGEMimVl\iﬂlliiS VErbis;drpeaiere tatclam oteffideing; quio incipere non potuit,pon vitiarar, arg.d.f,pfyr:ém;
claré probatlex omic, C.qui morba f¢ excufant. Ergovic 0.6 ff placear, Hoc mamg; vernm eff, reCteq; procedic
derur relinqui efvsarbitrio, vtrum velit feexculire,nee  in fpecie, in qua loguitur testusille s ex quo cim dedii=
ac? exquoad id perlegem non cogitur. norat Bar.ibinempe iat il turore,quit polt tutes

¢  Neetoraltabit, (i dicatur, verbumillud,peref, dick, {cepram fuiveffectus debitor , vel creditor pupil-
legispﬂ'ﬂﬁﬁtprﬂm.exponeudum effe, pro debee vt ex- 1 METIED , ¥E 10N omning removedtictu-
poniturinl, 4.8 penul ff- dedam, snfell. | fniandavero, cratar; nee exftinguatus cutelavel cuta; quia
§.finff. mandatiy |, fiex can(fa, §. nunc videndum, . de odi titor vel cutator, quamyis polt fufeeptam
minor. - alshs [apiffime. tutelam vel curamefficiatut denad debitor, vel credi=

Refponderiname; potelt, potinshoc verbumregu- torpupilli, vel adulei, nihilomiinus ipfe poteft loquis
lariter denotare actum voluntatis, quam neceffitatis, & audire, ac proinde anftositatem preftare in rebus
praterquam fi verbaaliter verificar non poffunt.l.gas- minoris get L-ndisz& ﬁ:ad!‘hlr.uﬁrarc: quiaaccidens i’u_—-
bas dithus , §. domsinua ferve, gr ibs j;g;_g{dg comdrt. ¢ perveniens debiti, y:l crcdlt:! not mutat s nec alterat
demonly.Lheredih. §.fin ff. ad [enarssconjultwm Trebell, fubftartiam ; & radicem valaris darionis witel Vel cu=
L fandns guilocatus,[F defundo inftrutt cre. lmalier o t2, {ed tantum operatur ;9 ad evit?r?d_.?s Fr:auc!es,ﬁ\&
de cond. inf}, coom fimili, quiz regula prcipud procedic fulpicionem eartim, & obyiandum mliciis hominum,
infptticd.!_paﬂﬁtﬁep;am, d:q‘ua agimus, que [ubelt ei coniungatur aitlcr‘.utnr » Ut LUFLESr , quorum jus
titulo drexcufar, tntorum , ex quoclicitur, quod fivelit dicio, & operamiriores, corumque bona fidelig inte=

tutor, poffictutelam continuare , & pariter, finolit, fe geinfquegubernentur & regonrur , quemidinoduim
sxcufare, inpluribuslegum calibusinvenitur , v cuftodiae illes

Secundo T contraopinionem gloff.8:Bart.vbifupra fcilicerfecndus rutorvel coracor, ac fiatadverfus miz

A€t quia tutela & curanon vitiatur, i perveniatad ca= norem au:ciqsfubﬁnmiamab ed ; quicum habet obli-

uE, 3 quo i.n.cfr €renon po:uir,,ﬁmnﬂum enndemBart. gauh in mcd;a.wlla maliguius, Ve cxpreﬁédc cidittex=

Pereex sbi,inanil up bigqui oblig, & inprincy.z, pracie wisindicla anthent, vt i quidbligar, inprincipiin 'h"ﬂﬁl;
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o st ks mwmram,nm}pcquandoll:gi:imus tutor, ﬁn:mcq:is effc coeperit, juxa P"‘%fﬁﬂ- 1§ TP
vel taftamencarius, vel dativus noneft lrlonius, vtin§,  pretatio jure fit,vt adtus voleat petius eo modo &rem-
suterdsm, Inflitus. de curator. @ perdotsnt, (. in guthus pore, quo valere porteft, quam pereat, leg, guatics, cune
canfis tutor. vel surarir e, ‘veiquan(_io wroryeloura-  fmilib, . de rebis ‘“I’: N serim ergo , quo l}lrio'rus &
tor eitfulpeiis, unc enim ei darur adjunéius, vt iafra tor datus teﬁ.lmenr_u fimpliciter f:.mz mentis effe cce-
f;"’ logo decemitiy perit dabitur 4 judice curator, vtin minore datointe-
Caterumin cafi noftre quaitionis, mutus vel fure ftamentoinfra dicemus.
dus, five ante fufcepram tutelam, five poft, non poteft Prodigus fetiam tutor vel curator dari non poteft,ut

loqui, audire, nec anctoritatem preftare: ergo vtroq; ind.Repid 4, Prodigi namg; furiofum habene exitum, 5

cafu non potelt efle wror, neque curator : quiafemper eifgy dantur curatores, vein lbe qun§ divis, ff.de tut -
adelt eadem ratio probibitionis , que omnine exftin-  cur,datiab bes & dicemns 1nfra, Ergo curator alteri®effe
guitvalorem tuele, & radicem ipfivs, at, quipoft fu- 06 poteft. Quj n. cft ferendum , cundem effe tutorem,
iceptam trclamefficicor debitor, vel credivor minoris, & fubrorela coftitui? &iterum eundem effe curatoré,
potelt officiam exercere, fed proprer prafumptionem  &fub curangere ? Verba funttexe.anl, fin.an verfgmi n,
fraudis datur ci coadjutor, Cude legir,uue, Sed & alia poreft alfignari ratiohuivs de-

Neque obftat, quod tutela, & cura non vitietur, fi  cifionss, nempe quod, quind parcit {ibi quoad perfond
perveniatad cafum , d quo inciperenen potuit; quia  fuam, minusalteri paccituri effe creditur, fem.Soc.fun,
verum elt in fus fpecie , nempe quando olind non ob-  cenfil.sg,circaprivasm, nu.grib.z, quem adbos refere
ftar, quodintotam eam extingnar, & ficconcurrente  fFgeirur Ant Prag. diqu.g.nu.62.

eadem ratione, de qua sndilh anthen, vr by, guioblig,in Malejmorigeratus,quemlnoftra Reg g appellat,g+ 16

proseip. Verum fidiverfaadlicratio, quaainnivo in-  demalas maneras, ideo phibetor darituror feu curator:
babilemreddat tutorem, vel cutatorem ad adminiflrd-  nam {ufpeétum tutorem cum putamus, qui morib, talis
dum, vequia non poffiteuctoritatem praftare, quia ef- eft,velulpettustiv fapeits, [Fde fafbec.cut.crlatitag,
ficitur mutas, vellurdus, fuftineri minimé potel tute-  pa.g. vbidicitar: .4 guel suavdader puede for lamado fi-
Jagvel cura,vepote deficienre rationefubltantislirequi- - hrehsf que esde tales manerac 4 pueden (ipecharcirrasl
fita neceflarioad valoremiplius tutelz, velc urz, & fic quezdefzaflaralos bienes delhwerfano,o gle moflrara malas
cacurrentecademratione prohibitionisexpolttatto, coffumireemagner efemlfueflerica,e quetfieffe dar fiador
wquiE a principio eamvitiarcr. Habemus igiturexpre-  de gwardar, e alinar los brenes del moga, par 1ado effanale
diétis al:l]’,[m(ion:m primam, ad primi cafum dict, Eugis leseen descar mﬁ_guﬂdd 3 pa:-ﬁmfﬁadkm noletoldreaal
Regiz , dum prohibet, mutam &furdum turores dari - gerarclador el mal entendimients, o lamadavoluntad que
pofie, ve procedar, etiamfi poft fufcepram wueelameffi- - onseffe en gaflar lo del buerfane, quz . cocordar civddifu-
ciatur tutor mutas & furdus. [petiieyconm 8. fufpecises,gr §fin. Mﬂ.de/s."{t,!m.

Secando, T eadem conclufio ampliatur,ve procedat, Exquibus hecnoftra L4, rir.16,parr.6.mverbispra-
etiamii mutus, aut [urdus tocclligeret ad morum labto-  fatis, nempe , de malasmaneras, declaratur,veineelliga-
rum, quia adhuc loqui, neeaudire poteft,dcandirinon  tur, puxtadil?. b, 1. vt ex dithles Jufpectim, obfervavic

.

digitur, quod per fenfumauditusnd percipitur, ita Far,  Molina Theologusde juflitia e}%xn s &, partytradas.z.
ind. §,mutus, quem fequitur dnion, Piaguus,decstor. ¢ difpur,221. coln.1364. ad fin,
CHraL, gi. 3. HEm.I5. cam frgq. Et { itamerito repellitur 4 cutela & curaille, dequo

Nunevero prafata conclufio declaratur, vt proce-  efttimor, ne dilapidet bona minais, nee vilatenuse-

datin eo, quipenitusefet fardus,antmutus , nonvero  ritadmittendus,etiam cum cautione, vt szd.f, Reg.r.te-
in eo, qui minusaudit,&(ic eftlurdafter, vel paramau-  neean sermeinis etid Hier, Grat, confo 15, an prafencs casn(fa,
s diess : hic  namq; bene poreft ceturor vel curstor, nazr. 1.pa, guem refirt (5 fequit, Ant Pian.d.qu.z.nm6 4.
quialogqui,audire, & auGoricacem preftare porelt.d fin,  vel quiaforte in alifstutelis male fuerit verlar?, v sm L
mc:'y.mmmasrcm ardieis pnreﬁ,[}:a’r frg:'!‘mr.d“ ibe _g!ﬁr. ﬂ.j?a:;!?,ﬁdeﬁj@‘tm.({r d.lr HE1E.paAT.S, ibi,;ar:ﬁcumoﬁ
wnica. Gr, LapeRyind.bo s gt adfimtituss.par., Matin.  algunobnicffe fido guardador deorve buerfano, ¢ onieffe
Theol.de jufl. @ prer. 1. pare, 2.rall. difput. 221, colwazds.  procwrade mallos bienes del; ole oniefle mofirade mala
ver[muris, vhiidemefle dicit decarco.quiomninovi-  manerar, & itamerito verog; mode intelligitnoftram
fucelt privacas, . luminib, (| gui tue. dave pofl. cum fimil, leg,4. Gr.Lopez.ibrd.in gl i demalas maneras,
& li4. 01t.06, pa,é. Eandem declarationé quu itur Anr, Maior 1 25. annis, Dewe for el quaﬁ:red&dnpargur— 18
Piag.vbafup.msz.allegans adeam leg.fin.((de legis.here.  dador dehuerfanos y varon,y no muger,inguitnoltralex
fed voluie 3llcgare alfiff. d‘e!rgé:.m:. 4. tit 16, part.g. idem pruga:tcxr. inl. rurela, b, vivsli
Sequitur T in text,Regio,ns defmemoriadahunc Gr, e perficte amess, juncha gl emaris, ffude tutel. exprefiad:
._La pez. an fiimma, d.1. 4. tacuum expoluit, poliea vero S Cdelegit.tue. ¢ Lfininfin. Cide fegt, bered. ibi, ff [Gil.
in glofl. defmemoriads, furiofum intelligic, dumcitac [, famafe wli [int, & perfrila atmtis, rex.on §. furiofus, ibi, vel
hereditas, §. furiofiis, [Fdereffam, rut. & fic quiclt mente  munor 25,ammss, Infliz. qus teflastnt.cibi omnes,een.in S,
Cap'Ell 5 wﬁ}Pra e.rp{rmwmm. 'b'm’co,ddﬁ#. Iaﬂ.d'rﬁdnr.mrwﬁiumm bi adtacelam vo-

Ex T quo text. noftrabhec lexRepia interpretari, & canturyfiperfectafint atatis , quod noftra conflicutio in
declararidebet, Inquit enim d.§.fursofis, fi furiofus te-  omnib.tutelis& curationib,obfervari preeepingquecd-
famenro tutor detur, fiquidem cum furcre deficrit,re-  (hicutio eft, d.finCude legit.ent. Gribi Ang.Salyecr aly,
de witorem efledatum Procolusexiftimat, quodlida- idems Ang.confiroz,adidem eltrex. in §.dtemamaiorsverfy
tus it puré, negat Proculusvalere dationem: fed eft ve- minores, Inff.deexcufa.rut, vhictiz Prgdxftxcéﬂ‘l:u:iu .
tius, ( quod & Pomponiusait ) rete videri datum, &  nis fit mentio, cuius verba hac lunt : Menores astems 27,
tuncfore trorem, cum {2 pere ceeperit. annorums olim quidens excufibantur, noftra aurewm con-

4 Si igitur furiofus fim pi_n:i:cr datus,itaintclligitur da=  [iruesone probibentur ad tutelam 5 vel cnram ajpivare:

ri, cum compos ﬁl;‘.‘E mentis effeceeperir, weebs, cltq;et- adeove ned, exeufarions opus fi-

jamde hoc exprefia . firiofis,u, [edetutel ¢ ﬁ,ﬁmoﬁu, Ext quo tex.ﬁchnr Menoch. ronfig78.nm.21. inpri, 19

J’_'J’?_-‘i“’ tiftam eato.tut.darpofll dum noftral. Regiade- ne.5. quodolim pcrmiﬂ"umfueras minorisalterivstute-

cidit, gite elque fueredade por guardader nondensfer de- lam gerere, Nam fi olim excufabantur; ergo non feex-

£T';ﬁ:;{;d; ;;I:: c{ :: g;ia I::l : 1;:1:[[1g;1_1da eft, nempe v cuﬁat_;dn poteranttutclagererc. Inidem cicat L, mor filiz,

»ita dari untelligatar, cum §.filihersn,Fde exnfurnt, vbifi miner 25.aiis decur tu-~
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tor, non maleftatur, fedinterim inlocumeiuscreatur  Poteft timen pracedentidifficultati refpd dcrl.qn_od_ i
enrator: ergo (i ipfe vellet,poterat tutelam gerere.Idem Judtin.inilla foanova cqnlhwt.hu?x;sno vum pgl;n;:
probat Cald. Pereira in dL.ficuratorem babens,in paree duxit,quoad pu ;n_llos Stmpuberes,fc ve:' uscoh }rq
Jfime curatoreconflituti sz, y11. vbi bene advertit Bar- V“.I&JECIE'ET:WI!, ita Caldas, vhi j::rFr.mﬁn. .:ri.rf_r.d lon
baram interpretem ind: f. i liberews, quiclt penultim?, enim Jofti.in Ermcipah fisa decifione mf:tm it &_c im-
bis erraffe fexibendoy smpubes & imsputerem, cum pou® puberefen pu Ewllu: Sed tantum pio reguia ct:_r} itait »
meiner, & minorem fcribere & vertere debuiffer , feun- qwodﬂwd,fcg!ﬁa::r, neg;alins legitimu in bkt am five
demn Apnguflsbi spag.277, & 237 qui error Accutli ibi  sngenui; fiveliberts vacernrsantequed 2. fha aatis Ju;:;m
verbossmpabes, & slios vebementer torfit. =y smapleat. Ex quibus verbis nullus fenfuseolligipotelt, g
Nec contra provime dicta obftant jura exprefie di- volneritelim inpuberé poffecfle rutorem altcrius im-
centra; minoresante perfectam ztatem 25, annorum, 3 puberis, Evquivisexranonefuz dx.:cnﬁums infeiaspo=
tutelaomnino liberari, 8 auftores ipfo jurenon fiert, fica & al‘.ﬁgn ata, ibisqes enimm firendsioit s endem rﬂ:rm-
vt colligitur ex [ tutela, f.denrel. ihispurfilla etasiss et torem G (4 tistela conflieur 2 prima mfpeﬁmue'ﬂ]; j:m
namygs per&&azm 25, annoram,  fir. Cade bus quive- _fn: deduci _poﬂ'e vi detur: mbﬂurnmusumen'nq ll,]‘ :{nrc
ritans atat. impes. Loum filio, ffide leg 3. adjuutio s, de- jus nnvum'mdum,quo_:d pupillum,quod n6 poffic efls
[feendume , quod verbum aperee indicat, nequeipfojure tutoralterius pupilli, fedeamrationem adjunszit ag;gl
v edfiftere tutclam iniplorom perfona ; contratex. i d.l. \-'etuscgnﬁnnaudum &‘..Ic(larand_n.lm. o
fin.Cudelegitrut. & d, §, stem mager, @ fimil, Nam por ; Relinguitur tergo exfupradictis,quodimpubes,tam
dici Jureconfultos ibi duntaxac refpexific ad folum cf- jurevereri,quam novo,nen poterat,nec poteft efl"c e
fedtum, vt minoresante perfedtam eratem tutorescum - tor Ji'll!ll'llli impuberis, & fic pupilli valadulei. Py bes ta=
effeétu non finx, quia cilicet poffunt feexcufare, vein  men minor 25, annor.olim poteratefle tutor & curatof
juribusfovioribus : Vel dicendum eft, fpeciale effcin aleerius,hubebaztame excufasionerm, Hodie autemper
tutorefiduciario, de quo eajura loguuntur, ffewndum  co nftitutionem Juftingminor 25.snn0r quamvis pubes
Balduin,in d.g. fin. Inflie. de fiduc. rae. fir,non pctclft efle ruror,nee curatoralterius, Idem jure
Necabfurdum erit tentare, preedicts verba perfedte ne[lro’l{egm exdy lig. _pr_ohntum eits ; :
#tatis ex fubjetta materia referti tantum ad pubertaté, Ratio el'l,qu:m predidmus; tumex d._I.ﬁn_.Cn‘c !r‘gu'.
atinrefponf. Alex.inl. 3, Cod. detefbant. tar. illa fimilia, eoe tum ctiam exd, Surem maser,verfiminora Praterea
fiee atmtis, & apud Jultinian, d §.fin.de Al e :f{:. per- eum 1 t_utcla& .curalﬁ: anus, 1 t’.m; saerdyffdeexcull
feita atares, funito thi, alterisututels, & itaalind hgaili- tue.crinpr.gran §utemiria onera.dnflde excnf. rt.cum
care temporis Confultorum inhac fpecic , alind hodie fial, n?menb, non cotmitttar, v ex plurd anilor. guos
pofthancnovamco nftitutionem verbailla s perfeita a-  vefire g tenet A»{.P_Mi%.dsﬂr.é' rr:i_r.q.._z.lrz.a’. : :
tatis, ita Caldas v!u‘ﬁcpr‘a s verfion, nee abfiivde, quams - Jure § tamenfori Kegil ille, qui fucrit ratis 20, ane
~ visfateator, hoedifliculate maxima& violentianoncas  nerum, ad minvs porelt effe tntor_vcl curator, vt 1n iz,
rers, attentaverborum proprictate, & ideo deliberan-  tst, 7ubb. 3, firs Reg, vbiMontalusn glo. 1. inquit, quod
dumampliusefle. Ego fuperioresfolutiones probo. I'ervaturde|urchu|us.1'{egm. b e
Erhre quoad minores 25, annoerum, puberestamen,® Sedfcum leg_esfor: non fint proprie leges, fed po-
fic maiores 14, annorum. tiusquardam feriptz conluctudines, & idee non habent
Sed, t quod magis vrget, eft, Jultiniannm ind.] fin. vimlegom.necper cas ad iudu.lmdnrrln:rfaﬁ quatenus per
videri fenfiffe, pupitlum, & impuberem poquifﬂ.' oil_m vlumrecep refucrint, wrenl o, J’Fmr_. ibi Mn_m_amma._f g
anteipfumifpojure turoreseffc, ve patetexillis verbis: [ gar denlasleyes delos fueros, cre. }uuf!.:? ﬂ.‘l‘blsﬁinlfr!
gui enim ferendim i, cundem effe tutoren, O b entels fequentib I.IS,IIhI: Enla gusﬁn,aﬁ_rrm lv{m.a)gmrdna-:ﬁ
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