402
ik dinhot i dhet e

DissgrraTio XXXIIL

De cenfu confignativo Redimibili , impo-
fico fuper domo , quz cafu fortuito om-
nind periic, an adhuc darer, & conferue-
turin generali tam perfonz , quim cxte-
rorum debicoris bonerum obligatione,
vel omniné quoque excinguatur, acde
renunciardone caluum furtuicorum,

S VMMARIA

Eafti (pecics vefertur,

§ Hfpalenfis funyy inundacio anni 1616,
cammemoratyr , ibid,

Cenfas cx prerio rei vendita [uper ipfa re emptain

Sfanoré vendstares impofivas inffus,ac legitimus eft.

Obli ationes diee vbi conenrrant, perfonals [bili-
cer & realis , nempe pignoris , fine hypothece,
peremprare pitniori abligata , ctiam abfyue cul-
pa debitorie, adiuc perfosalis obiigasio remance
ad debits folutionem.

Ounieris impofitio per viam contrattus ,vel legati,
[uper funds aus fimili ve fatta , vliva perfova-
Lem imponentss, ¢ eius barédum oblige ionem,

J1'7.»;»1171»'{41: ers'sar_i: rfz!em, P‘!.?“"’Jf‘" iy pothece,

Obisgatus ad aliguid guotanniz foluendum , & fi-
il fundum ad [olutionem confignans , ille ad
eam aon fufficiente , vel perempro , ant in alior
vfus tranflaco ; ex carerorum bonorum fruttibus
ad eam 1enctur,

Melioratiorertia, vel quinte bonoram partis, aut
wtrinfque fimul , debite ex comrafiu wel reffa-

meato, & afignata fuper certo fundo , illo non
Sificiente, vel perempto , ex abiss obligasi bonis
Supplenda, vel folucnda eff.

Generalis abligatio in cenfi confignatino poft [pe-
cialem funds (ubingati, frequentiffima efF.

Doma deftratta, (altem remaner area, gua potiffi-
ma edificy pars eff | eins ins conferuans , cus
proinde cedit fuperficies.

Cenfium [eucanonem emphytenticum adhuc durare,
Ppenitus deftrulta domo , ob aream que fupereft,
€ redificars poreft, docuernne plures.

16 Ceafies confignariuns redimibilis imponitur [uper ve
Ppropria debitoris | fimul [¢ ad [olutionce obli-
Geantss, aliter quam in emphyrenfi,inqua cenfies
imponitur fuper re diredti domini,

11 Res perir periculo domini,

12 Cenfus confignarini debitor, [rcue [ubit perieulym
extinitionis veicenfite quoad illins amiffionem
codem modo id [ubisuras widetnr quoad obliga-
tionem [olue:di adbnc cenfum fuper illaimpofi.
tum, & quare ¥

13 .Qrmi maxime videtur procedere, ciom cafibus for-
tuitis tam folitis , quam infelitis in re cenfus
[ibingaraconringentibas rennnciat, G quare 7

4 Extranagans 1. verl, Sed adbuc , ¢ extranagans
2. verf, Sed iidem ementes,de empt.& vendit.
inter communes , expenduntur pre fenteatia

exiffimantium extinita re cenfira,fiue cenfus fo-
Lutions obnoxia,adbus manere obligationem (ol
nendi reditus,

15 Huins (ententie Authores refernntur.

16 Senaus defimitio in caf initio propofite veferinr,

17 Extranagans 1.8 2.de empt.& vendic. pro con-
traria [ententiaponderantur, & contva primam

TELGY Gueknitur.

18 Motus proprins Py F. §.10. fine in verl, Poffre-

39 Obligario,qgia debitor cen

Luris controu.in Hifpal. Senatu

md cenfus omnes , proeadem contraria [ententia
txpmd':(:;r.

19 Confirutio nona in dubio ins antiqum carrigere
non cenfernr.

20 Cenfiu confignatinns redimibilis, licitses tantimac
permiflies off fub titulo emptionis, & wenditsouis,

21 Empror _po/émmmc’t‘ma perfeitum perina.*mn inve
empta contingens [fubir,

22 Cenfus delbitors [arss eft, quod velus dominus rei
cenfira, [entiar porisulun extindtionis eins yabfs
gue ¢o quod adbuc ad cenfis [olutionem obligatis
maneat, G guare £

2 3. Affiictio non eft danda affliddo,

§ v Equiras narurals Faﬁ,rgbs; LA q,ui'.r cam alres
rins iubtura loyupleretur. ibid.

24 Cenfur vendisor, [ew creditor i pericalo extinttia-
nis veicenfite adfbricius pon £ffer,nibil diftarera
mutuante (ub vfuris , qui forren mutuaz in om-
nem eucmtym fecuram baber , G quare ?

25 Cenfus confignatinns ve validus,ac foftas fir , con
Jeirui G confiftere debes fuper e immobili,vel pro
tali habira,que [ natura frufhus ferar naturales
wel cigiles corrzfﬁa;;dea;ﬂ reﬂj}u inde foluends,
dedultis expenfis,ad eas perupieﬂdw m::ﬂ'sri;r.

26 Deduci an eriam inde debeant frafbus neceffar) ad
whiménta debitorss.cinfque familis, alinnde ynde
[z alat non habentis,

27 Cenfirave , fiue fuper qua cenfos vedimibilis eft im-
pofitus extinttaceffas canfa effentinlis, ac finalis
confFitutionis cenfis, O quare ¥

28 .Res ab inivio vesliter confFituta , z!igafdimen 7e-
quireis,vt eff ebums [ plend ;& srrenocabiliter
[ovtiarur , ceffave & extingni [oler ad exm cafum
dedytta, aquoinitim capere pon putuits

29 Que vegulaverificar in bis rebus , qua tractam
fucee[fiunm babent | fiue perfectionem r:guivunt
m0m TAREIN i1 aitus if[[}.lﬂ“}lﬂ)l{,fﬁd eciam in du-
ratione.ad earum differeariam, que vnico momens
tanco attu perficiunur , & confummmantsr , que

wmodo iuva it propafire contraria concilsantyr,
30 Maioratn a patre , plares filios vel nepores pa-
bente, inflituto ex tertia banorum parce, in gus
v ex illis (ub ills onere meliovauit, an vnas
faliss filins pacri fiperfles contraditlione fuara-
lem snfFitationem srrstam reddere valear ; &
N34

31 Legirima filij,quem (olum pater habeat , Caftelle
Imrﬁmt omnuia parris bona,excepts grinte b:‘l‘-
norum parie, de gua tantivm inver exirances; &
Pra anima d’lﬂ'ener:Pm:ﬁ,

32 Naullo poreft affici granamine.

33 Meliorario i patve inter filios fafta, reduchinr
ad tempus mortis patris, & fecundum illnd 'brir?l
haber G angmensum,vel dimainutionem recipt.

! nginma ﬁharnm ad remspns mmartis parrisres
 fertur & fecundiam id eftimatur, ibid.

34 Pinculi granamen , 2 parre plures filios [m!‘?:f'r:: in

rertia bonorum parte,in qua unum melioranis re-
e ab initio impafitnm, ex paff falto wires 'LTA&!—
ve definit, cum vius tanion e tempore mortis [
pereff. .

5 Decifie incidens Granatenfic referinr.

6 Cenfus confignarinns vedimibilis., cim [i annus
qa:(d»szanj‘,i.:ng, (uper findo , € eins frrgﬂ‘:’b#:
conftiaca,feré nibil ab ofufreftudiffere,

37 Flusfrultus extinguirar, extinita vé in quas onffi-

tuips !ﬁ.

38 Fundi,ex quo cenfies fen tributum Principi pendi-
tur,pro parte perempra procadem ‘;:ri{eju.udi do=
minus ab eoonere relearur. i

! :an}lfg.i:.ﬂs’)n,:rcd’.;fm
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tenetnur wd veditum annuam el joluendum prime=

palizer

Differtat. X X XIL -

palitr impafita eff [uper-certo fundo , aliavere
immobil fruthifere. .

40 0“334:1'9, eriam quantitats, intuitn rrrr.gfg':m',,'
contraita vel indutta,re ipfa extinita, fimilirer

exXTEMEHITAT. 2 /

4 me Pmrrdir_r:m quantizias debersy ratione cer-
te [peciei cuiss praftatione poterat ¢ debitor ab
obligatione quantitaris hE.fflmrc‘ ;

a1 Cenfus inve etiam commuii ssfﬁzef?o extinguitnr,
pereunte re cenfui fubiugata,cuins [ententie an-
thures referuntar. ; :

43 Doltdres nennnlli de contraria praxi .!efbf,gtij i
bilomimks Farentur , banc fensentiam in puntte

irss veriorem cffe.aded vt s Contraviam , eiuf-
gue, praxim grawicer infitrgar Blafins Flores de
Mena.
44 Talis praxis cium malé introduilafit,pregalere non
deber aduevsics tams aperta inra, G varionum mo-
mienta,qualia pro bac fenrentia milivant.

45 Exemplis non eff tndicandum, fed vasione , uc le-
ibus,

& Seneca, @ D. Cypriani verba,ac weseftiffi-
mmm proxerbim FHifpansm in idem expendun-
tur.

46 Hyporheoa regelavis ac propria, accefforia effper.
fonalis obligationis , ciom qua concurrit ad fecy.-
vierem exccurionern contratlng , ¢ debits exa-
tionem,quare & fF illa exvinlafie , pe:ﬁmh’;
tamen obligatio , vipoee principalis |, femper
manet,

& Lex creditor qui non idaneum 2 8 . de reb,
cred. & fimilia inra in cam rem inducintsr.

47 Hypothecairrigularis, & impropria Perﬁpr.ia‘c: -
paliver confiftic , in cuius confequentiam venit
obligatio perfons, rem illam cxi onps ininnSum
eff poffideniss , qua catenits tenctur , quarcnis

rempoffider, aut illa durar,

48 Versﬁtgmr in re snevi perpetus obligara , cui pig.
aoris vocabulim won propriz, [l abufiué , & fi-
milstudinarié conwenit, monnnllague inva capli-
cantur, -

49 Obligarus ciom quis eft ex contrally vel teitamen-
0 ad aliguid preitandum, certa e copfignata,
wade id foluendum fit,principalisobligatio pura
& perfonalis eff, nee per confignationem fufpen-
ditur,ant limitatar quia demonfirationis gratia
fubta cenfetur ad obligationis execntionem , vi-
Eemgue Ferit verd,ac propria bypotheca ;- perfa-
nals ebligationi accedensis,

50 Idem procedic in meligratione quots bonoram filio
faila,cr in vecersaaffiznata & quare?

51 Qbligatio principalisin cenfu canfignatiso non cff
ia perfona cum confFitmentis [eu vendentis | fed
in f:_,fnper qua illwm confignanic.

52 Domus proprictas nom rant im in [uperficic conff-
fir fed etiam imo multomagis in area; quse po-

tiffima demes pars eff,

13 Domus i fimplicirer alicui obligerur , vel legetur,

gna [uperficie extinila ad aream reducatur , vei
in aliam [peciem mme.rnr,i;)upa:bru,*j’ legatwm
non minks inipfa area , vel [pecic murata gen-

[eruabunrur,
& Idem fi areafimpliciter obligata, vel relitia
[t » cui edificinm poftea fueric impofitum , nam
& id veniet in hypothecavel legare, & nonnulla
iura obirer e,rflsm.rzmr.

54 Lexfiitalegatum 6. al.68. §vin verll A i ea
domo , fF. de legat.a. & 1. .h chorus 79. §. area
legata, fF. de legar. 3.0t difficiles c..\:lutniunrx.r.

55 Dottores referuninr,quicirea carim interpretatio-
nem , & conciliarionem clim L [eronm filij 44.
alids 46, §. fi arex legatz, fdelegan t.8 in 1.
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fi aiez 39, al. go.Fde legat, 2. magnoperd infin
dariizn: 6 coriam imtelleChus resm e

56 Noua refertur snterpretatio Amonij Merer ds 5 que
[imssliter conningitur. '

§7 Altera annettivur Disgrenis Danelli s & Tl Pacips
Gutamon wiinses fallax offe oftendinur,

§8 Tndem referenr inserprecatio Do Anvon. Picharde, que
G fi apevio inre y cuins ipl son meminis » connel
PQU'? Videatur , noua tamen Authoris cmﬁd;raiiv-
ne facilins defendinsr.

59 Auther inclina magisy qued velate leges contraris
Siats ex contrariss Bursfeonfidorums fehis Seeripras
& & Triboniano ad il non refpiviente in Pandehas
relarg.

60 Lecesin fimili cafu contrarie refevwnturs G quan ca-
riiy O pragedentism exemplis femenia prevalue-
4l Euregie mag probetir,

61 Lex firaum filys§. Ji peculastt de legat. 3. communts
intellelinia Cuige. & alits .J,nbmn.r FEHCELNY .

82 Fusfruttus indiffintle ves mutarione cxtingnitursin quo
a legater & pignore diffinty & guare 7

63 Emphytenta ab obligatione [oluends canomem penisit
Itberatur, fives emphyrintica s b e Secis

[ propareesquia tunt won libe
64 Q@d procedsit civs parss gie ﬁpcr:ﬂ Ex e u.u.zkj-
sentica, fuffivivad folutionem penfioniss alias omnind
quoque ceffubit ﬁbf.s:_q.u‘fe [olnendi canonem.

65 Cenfiu confignatinms non minys ceffar éxtanita re cen=
St as quiin exphyieniicos extintla ve empbyrentics,

66 Dominus non alind exvinita vei periculum (ibitsqudn
Ut €4 einfne emolumentisGr frugiibus carcatinon
etiam vt adbue tencatnr ad onws o vel tribucitms
[ager re ipfa impafitums& quare s

67 Cenfus confignatini debiter domun collapfans 5 fuper

qua ible impofitus erat » veadificanss non ed pagss ad
cras folwtionem adltrittas eff.

& Obligatio femel exiintta ampliss von refi/~
citaturs feu renisifest,

68 Lex quafirum 78. §, illndwer[. Quippé em . de le-
gat. 3. inelgerur,

69 Cenjiis confignaciuns perpetusis nan minhs quam redia
mibilis s $mo mwlio magis ceffat exvinétione reb
cenfira:

& Liftior eff quim vedimibilisicum communi.ada
uersis Awendusmim contrariam tentantems ibid,

70 Sian rﬂluﬁt :.vﬁripmru non gonfPers [ed indui % [t
ex aniis praffarionibus reperitis 6% canfa 2 eid
expre(Ja cenfis perpetus 5 perpetusss in dubio fndis
Carnr.

71 Degifio incidens Gravaten (i Pratorsj.

72 Genfiariuys renwicians caftbus fertuitiss imb € nomi-
Hatim promitienss quod quockague cafh fortnitay
re» quam cenfas ffecialiter confignanst » perempta,
eam propriis fumpithas readsficare wencatnr yredi-
tnfque folucre s mon tamen ad id Fenetur s G gua-
ref

73 Nifirenwiciatio s & condirio_ illa uffo cenfus previas
quod vitra communem taxam habeat | ¢ ompenfé-
r.

24 Iyffe renuncians an ad cafus infolizes tenzarert cium
nom., feq. -

7§ Lex fiftulas 78, §. fin. ff: de contrah. empt. 7eil#
scelligisnr,

76 Nomvenunciars, {id volwnitarié donsm collapfam ree~
dificars s ad cenfus folmtonem o tasiim cafw renea
turs quo temerenurs fi i'y?é remunciaret s non
alids,

77 Ecolefia dimwas ac in eodem dogo denid adificatas
Veigris ,_Ec((:f:L -};thnum c‘;?',;r{'ml:s.in.aizgaﬁﬁ
det » iff el denna soveedanr,

78 Fundus emptih £x pecinis redafta ex venditione al-
derins fundi patrimovialis | lices in locam: antiqui
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Sfidrogetar s non dicesur patrimovialisy fed acquifi-
rus. :
79 Fundus :Mﬁ'mrt ;zmzrimnnin s'nﬁmdo 'lmfnfmmsia.‘i
" alterins ca ] reedificatis , nowis a0 Geri
feanir 58 qua quiliber ex i flavws o fiperliera-
ta bona communicanss o dimidiam pavcens ha-
beta
8o Maiorarus dooms fi cafi foreuito fie collapfas & po-
Jhea a poffiffore readificatnr , qualitatern masoracus
nan TECHparar ; Hifi X MOMA matoratss Smpofieines
Regia fugulrate adid obrenta.
3 S!;]‘)ry&at.“mﬁpcrz maruram einss s cuins locum ﬁni-
rogatir ‘f.md ;rud';un:junfl‘!gr mfcrpftrrdnm ﬁ::’
B2 Confisarsus s cuins culpa res cetfwales periit , ad readi-
"i;,o;.’r&.’a’r.u.,ﬂ'l' cenfud folutsomem renerr,

@pod TcenT14 TV s Gregorins Hurtado, Hif-
paleniis prefbyter , 4. die Aprilis anni
162 5. vendidit Catherinz Gongalez vi-
Fts dox domum, quam iple habebat in op-
pido , quod vocant de Villagerde , Hifpali finitimo,
Pro pretio fepruaginta quingne ducatorum, qua cinn
illa pre manibus non haberer, proipfis,donec folue-
zet, cenlum eis refpondentem , nempe mille , gqua-
dringentorum, & {ex matancdinormn annyorum (pe-
cialiter {nper eadem domo ad Gregorij fanorem im-
potuie, {ub generali perfonz, ac cxterorum bonorum
oi1l|gv_rimle, fideinfforibus queque in cam sem datis,
degue his omnibus publice confedio inftrumento,cu-
ins yirtute G:tgcrms Puﬁ a]iquod tempus coram or-
dinario indice Hifpalenfi comparens , vxecntionem
tiit, & obtinuit contra Carherinam pro deeurfis re-
ditibus, lapfifque decem diebus ad oppofitionem da-
fis, fententam quoque addictionis , quam vulgd de
trance, y remaie d]chnus, pro fe rcpoi'r:'.uil‘, aqua
pars Catherine noltrum prosocanit Senatum , af
sens {e a cenlus onete, & obligatione liberas
ranidam fore , co quod domus pradida peni
siiffet,magno, 8 inopinato impetu Beetis Huui), vul-
g0 dicti Guadalguiner,auftralem hanc regionem;quze
ab co Beetica appellator, mediam perfluentis , qmiin
Hilpalenfi cinitate, cuins magnam partem {ummo
cuin cinium damno, ac meerore innndanit, die coepit
Vi 'L’!im:tquima ,ab ip:-o elus c:;‘pui_culor, menlis la-
niati) anni 1626, Comantem ex aduverlo in Senarn
noftro allegaterur, vi illa finminis domam non (fc
faifle coi]apiﬁm » quin pancis expenfis,pota centam,
& quinguaginta regalinm,plus minafve , fimul com
zdliicij materia qua fu pexerat reparaci poiler,& qua-
litercumgque res accidiffec (in quo actor infiftcbat
magis) cenfum , (fuc ins percipiendi reditnm illom,
minime extinctum fuiffe , {ed conferuari in pe {onali
obligations Catherine,ac fideinforum eius, & gene-
rali éxterorum ipfint bonotum, in eo prefertim to-
ta litis noltre quaftio pofita elt , celler necne cenlus,
extinéta,fen peremptare eidem I'nl:rpa!im,: Nec enim
dubitabatur,= quin cenfus, predicto modo fuper do-
MO Coapta ex eius pretio impolitns , inftns, ac le
mis effer , frequentits namque interpretes faltem in
his Regnis pro cius iuftitia indicarunt,adeo vt de 1l-
Ia dubitare inftar facrilegtj non inalé pataueric Feli-
cian, de cenfibus tom, 2. 0ib. 1. cap.10. 7.16. qua qui-
dem de re duabas proxime fequentibus differtations-
bas late differam.

Quod verd ad principalem noftrz litis qualtio
nem pertinet, & fi cam ad partes laté examinanerine
pl‘nres,quurum meminizz’;ﬂ‘:rmrmnr 28, m.4, adhne
tamen pro matcriz vtilitare, & granitate , candem &
nos paucis hec loci c.\égitabimm , aliqua forsin ad-

ntes , quibus eins refolutio clarior , ac dilncidior
apparear.

Et pegatina quidem pars ex coin primis{nadetur,

quod vbi dux concurmant obligationes; - pecfonalis
{ciest & realis, e hypothecaria, perempra re, pig-
noti fine hypothece obligata , etiam. ablque calpa
debitonis , adhuc Eglfmuhs obllgarw remanet ad de-
biti [olutionem , argumento Textus iz lege creditor,
quizon ideaewm 28, If. de rebus crediv. Laduersics o,
Codice de obligs, & attion. cum vbique notatis fe-
condum mox referendos.  Sed in prafato contrdu
cenfus, de quo lognimaur , nempe luper domo cmpia
ad preuj fatisfadionem conftituti,due huinfmedi in-
teruenernnt ub1igaLiDncs,Pcrfomhs feilicetad reditns
l:ulu:ienem, ‘S(‘t(:a[is,nempé pignoris, vel hypothees
fuper domo 1pla,ergo & extinéta re cenfni {uppofica,
manebit perlonalis obligatio ad cenfus folutionem.
Minor Probaiur »x qi.}ia aneris impolitio pet viam
contractus,vel legati, fuper fundo, aut re alia immo-
bili, vel aquipolienti facta, vt perfonatem impo-
nentis,& cius heredam obligationem, importat etiam
realem pignouis, few bypothece fuper ipfa re, 1. codi-
cillis 91. §. infesiuce, an fin, ( quialelt fid | Zuci
Tirius $8.) illic. Fenerari fuper eas, & illi¢. Fanerari
Juper eam , inngko Texta IE'. Erit qued obligarur
inutile, ff. de legar.z. & 1. fundus quem 9. illic, Pig-
ans effevolase, [f. de anuwis legaris, vbinotarnnt Bar-
tolussfe cxreri DD. communiter, quemadmodutm te<
ftancar Alex. confL156. m. 3.lib.6. Ludon. Rom, confe
388, mum.z, & . & conf 508, mum.2. & flug.6 1
Franc, Cremenl, fing.46. Petrns Philipp. Corn.confl
296. ante p.1. verl, Er licet foenerare, lib.1, Matth.
AfiliGus decif. Neapolitana 162, xam 6. Ant. Ne-
gulant. de pignoribus, 1. p.membro 4. mum.16 4. verl.
Pigefimus tertins cafus, & 3. pare. membro 1. nnm. 5.
Petrus Phollerius i praxé cenfuali , verbo busisfmods
cenfuulia fiper vebus 1. 5 3. Galpar Gaballinus midle-
log. 1g91.mum. 1 p.1.D. Prafes Conar. lib. ;. var, ca
pite 7. ns werfwlead medison, & in cap. Raynuntins
16, §. 10. #. 1§. $uxta noniorem ediionem, de reffa-
menzis, Toanncs Garfias de expeafis , @ meliorationi=
bras CAP. 4o PEI. 3 7. Surdus, nonnullos congerens
conf.162. m. 10, & de aliment. 1it. 8. prinileg.sr.
i, 4. Stefhanus Gratanus, alios cumulans difeepr.
forenfion tom. 5. cap.68 3. ex mum. 1. D. lllephen(as
Perez de Lara de anninerfor, lib. 1 .cap.2imn 1.8 122
Martheus Ferrer. in addis. ad Guidonem Pape quaff.
Sewdecif. 4 2 verl, Ez id locum haber,ac nouillime polf
innmmeros alios Avguit. Barbola de dictionibms , di-
fione 393.0.2.

Secundd, quia obligatus ad aliguid qootannis fol-
uenduin, & fimuol fandum ad folutionem confignans,
illo ad eam minime (ufficiente, vel perempto, aut in
alios vfus tranflato , ex czterorum bonormm frudi-
bus ad eandem tenctuy optimus Text. in [, Lucins
Tisins 12, i princip. illic. Liberess fuis cibaria, G
wefbiaria anmis certorim pumerorum religuit . G pe-
[eriore paree refumensi ita cauir, ebligatos eis ob can-
fam fideicommiffi fndes meos illnm O illam , vt €x ve-
ditn corum alimenta fuprafcripra percipiant , incto
Textuibi. Refpoudii cibaria, ¢ vefbiaria libertis de-
funits inregya deberi , neque ex co gudd pofien predis
his pignovis ture teffacor obligare voluit , ot ex del:h‘
coriil alimenta perciperent , minwiffe cwm vel auziffe
ea, qué religuerar videri , ff. de aliment. & cibar. le-
gat. ex qua prafetim lege id vleea alios motarunt
Gnid. Pap. & ci addentes, queff. feu decifs Grariane
polir. 8. & g.432. . vit, Rebuf 2. rom. ad 1, Gallic.
Bt geme, art. 1. gl 4. 7,38, Calla-

neus in confuet Burgundia vub.1 1. §.2. in prong.
Guilielm. Rodoanns de reb. Ecelefra, '}‘1-‘“5}- 17+ ‘_f‘
nfFir, annugi cenfus mum. 3 1. Perrns Phollerius#2
pra malf, A, verbo larufinedi cenfisalia fuper vé-
bus, num. 4 5. Toan, Garcid de e penfis, )_f.(ap..pk._: =N
Galpar Redrig, de redis, [i#f.2.9.7. n.10, in fin. Ste-
phat.

: Diflertar.

phan.Gratian. (loguens in terminis allignatianis bo-
norum,per pa:cemhll.r pro legitima; & ahme:nus__ fa
¢ &=)difcepr. arenfisom4.0af 792 Aic. Quod # &
r quoiz bonerum , puta m:l:om_umr? tEr-
rum partis, dut vifinique fimul,
tamento dtbi_{a: 28 mpgr certo

in terminis

tiz, vel quincz bona

ex contracku 5 Vel el
fundoallignace,

< aliis obligan
2:311::57_(')'1&15:3““ inlivo.Tanrig. 3 ;Tﬂilus Fer_nand.

i L7, Tawrin.137- Angulas ad 1».?7_1_9_.1::?:::_ inlj

iR oG ghEA AL Mlnlm; de f{l}fﬁ;mor. primo-
enlib 1.ca0makverf Ex quetbus. infereny; Gutier,

Fmg,-ﬂ,‘au;},.'fé‘ 2.g.56- 1. Adenedus ad [, 14116,

Jib.c.maus compilar.a 10, Alga(, Valalc: de partition.

2 omaz. Ant, Quelada diuerfarum qusfb. suris lib,

fingud. c.2 410, EIZO0 eadent ratione obligans [c ad

folutionem cenfus , enmiue fuper ceito fundo con=
,ﬁgnms, fundo quoql.l‘c pr::rEmp:o, Cx C:L‘:L’EU_E}}m b:?..
forum Huctibns ad folutionem cogendus eff ; maxi-

% s % cam generalis bonotum obligatio in _f‘-fliuﬁmx-

di contradtu poft {pecialerd fundi lubingati frequen.
tiffima fic; fuxta ed , que cum plutibus reloluiv Feli-
cian.de cenfib.lib.v.c.8 o poff prine. verf. Sed can-
prarinm, @ ver[. Et boc inre viimur , atque hic etiam
intermenetit, v in fagto [nppolituim eit.

8 Tertid, quid domio d::itruih,la;iuu] terfiaiiet ared,
quz purilﬂum zdifici] pars eit , eius 105 U:iilﬂcl'll.'ms‘
cui proinde {uperficies wedit 4 £ demo 2 . illie, Doma
piinors data, o ares cius rer:r.b.lrnr,cjf entim pars eies,
& contrailus [oli fequersr dificuan [fde pignorar.att.
LfE fundus 1 Gofufores, & [ Panlss 19.5. t.ilaml{J., ?/erJﬁjs‘
Paulua refpondst  illic. Et ideo ins (ols fiperficiens fes
Gusnram wideri, [fde pignavibus ; L fi grege legator 22,
verf. Quemadriodum ; & lege [eruion fily 44. 5. ares
legare, [ debegaris primo,lege fi avea legare 3 9.ff.dele-
gatit fecundo,lege qui res 98 §.dream, verfic. Now eff

§ bis fimilis,ff de folut. guo argumento cenlum ¥ etiam,
fen canonem emphyteuticam adhuc durare ; deftru-
&a vel combufta demo in c‘mphytheuhm concef{a;
quali non emnind pericrit donius en.'.l.!llyncamcn,:tu1n
manet area, quE rezdificari pas_fi‘z, docnernnt Afpe-
lns i Authent de non alienandis,§dex itague, in fine,

Jine n,10,collar, 2 Imola in cap-poruits 7,44 verf-Pra-
Eerea,de locatd & coptdutto, {eqaunrur Iafon s d. 2. e
#.1§.44.0 78.0.4¢ imc:m}:#‘!ﬂ ut, & i L. guominiss

ljs_ﬂ:d’rﬁnminihr,i\ ndieas T ir3 & hirnrtus An-
tonius Natta , aligs referentes, qui tamen id nion do-
cent, illede rervattu confang.ad fi vbirnli mam. 7 5. hi
verd conf. 377.8.2.tom. 2 Navartus BE. 5 confiliorum,
titul.de rebus Evclefie,coufi17.doan. Garcla de expenfis
£:1§.num.17, ergo multd Magis durabit centfus con-
fignations tedimibilis , per £4, qu inlequentt argu-
tnehto dicentdt. - :

19 Quartd, quid etfi traditionem illam !\uc;ci_l, &
feguacinm volentinm durare cenlum emphytenticom
doms deltrudta, proprer area, in domini diredti do-
minio marientent ; minimeé ;"mb;mn‘s s adhac ramer
€1 probanda vidernr in ceiiln Acnnl’:gn-.-uilm T:dlmi-
bili, quippé qui impoficus eft {uper e proprid dc_&n-
toris, fimul [ead [olutionent oﬂbl-gnnus » nec proin-
d¥in ea illa daent ratio,vt cenfus pefeat, quz inem-
phytenfi ; in quid cenfus fen canon i:npc:'\tc-.nr {fuper
Iz directi domini s ;dcdquc mirgmnon eft, fire cm“
pliytentica perenipta , pereat c{:l‘lh)fu, fen canon, qui

1 ¢4 illa domino debiebatnr; quiz 1¢s * perit periculo
domini /. fenerator G.vtr[Refpondi,ff. de nantice fa-
nore, L que foriwitis 6.0} pigms 9. . JrfJ;gﬂ)'ur.::‘
altione quam rationem :10:1.11! Bart. 7. 3. serf. PI.E
ffirer,nmgisqug pruha! lalon. nHm. 1 4._£JJ_ & 716,
ind g, Quz guidem ratio potins enincit, cenfum
Coffignatinum, fuper domo, vel realia I‘.'ﬂl‘!‘\ub][lljln-

12 pofitum, jlla etiam extinéta, durareidebere, cum * ad

qudd {i ille non {ufhiciar,vel percar;
bonis fupplcndd,vti foluenda fit;no-

XXXILIL : 40§

peticulum extindionis rei cen | fubiggate nof

tim pertingdr domus amiflio, led etizm obl

quz debitori manet lolpendi cenfom, [uperal 3
Pm'i;um, alias enim dous Przirrt etiam periculb hof
domini ; nempe creditoris; maxime quia debitor;
¥rpote arce dominus mahens , eandem; fi welit
dificare putelt; vt cenlum ex ¢ins rcdi-',_Jbus faciling
foluar, facic clegans Textis in { guafinm ;8. 5.0,
illic. .O\n-ppe ot givt talis nature fint, vt fipiis o
Fedigi pajot duilia,en mdteria Porentiayicha, v

Vires eies rﬁ,g:‘um,y.dcfrgfif‘. 3. Qlind i

mentum ed fortins (tringic in fpecie noitrs,guo
inftrumento ab actore prodnéto conflitit , Cathe
nam cenfus debiticem ;s eafibus Fortuins tam (olius;
quam infolitis, i domo {ubivgia con: u{;_n:_[;. 15;
rennnciafle,quo quidem cafn  peticolun: poreinpiic- i3
nis domus expldem 2d cam tanimm pentinere dedy
quippe gue illud in fe fulcepit , ¢

15 Ly overfi Sed f§ venditor, Lfiin vémdiione 4 o
pericule,& commudo vei vendire, Lfiffula 78, 8. fraz
mensa,f e contraben. empt, difta lgus fortuitis 6, iz
fin.C.de pignorar abbione cum fimilibus, ex quibus fic
in terminis tefolnic Felician. de b‘l‘t.:ﬂé.'d Irbro- 3,
capire 4.mumere 5. verficul, Seennda quogne difficrl-
b

Quintd,& vlimé hane (ententiam tacité probare
videntur Summi Pontifices; Magtinns V.8 Calix g
LIL in extranaganti 1.verf-Sed ad boc,@ extranagan-
ti 2. verf Sed ydem emenres,de emprione, G veaditioiie,
ihter communes , dim con[l:iruuaxr, perempra [c_,fufr.'[
qua cenfus redimibilis eft impofitus, minime manere
aétionem ad fortem principalem reperehdam , vrap-
paret ex difta extrauagants 1. illic. Sed ad hoc huinf~
madi cenfus venditores inuits nequaguam per. emprores
arifari,vel adffring valeant eriam spfis poff [fioncbusy
& bonis ﬂ'a.(rgqru penitei peremptis , fen deftruitis, o
difta exiranaganss 2. illic, Sed s jdem ementes, ctramfp
5-«?.’.:, dﬂmm,rrrr‘m,ag}‘i, Fdﬁ:‘_ﬁﬁﬂﬂﬂ ¥ g beveditares =
iwfimodsi, proceffu remporss ad emnirande deflruitionis,
Jiue defolationis veducerentur opprobrism , pecuniam
ipfam ; etiam .ggemz’o, repesere pon valeant , atque ita
{npponunt, manere falem actionem ad exigendos
reditias:nam i hee extin@a effet, froftra debegaretug
actio ad repetendam fortem principalem, qua reditus
ex ea Proue:]icntes l_nyponi{ " maxifpc s quiali Pon-
tifices extinéta re cenfita, cenfum ipluim extingoi vo-
luiffent , ficut a@tionem cteditori denegaront ad res
petendam fortein, ita gquoque illam denegareht ad ai-
nmnm ceifum b\gendum 5 quod cuin non, feceri
[alugm reliquiffe creditori videntur ius exigendi re-
ditus,arghmento Textus i Lde pretio 8. de Public.
in rem albiond.fi [erwnm 7 1 .mon dixic Prator , Jf, de
acquir beredic.Lvni,§.0bi astem 11.0nfin.C. de sadue,
tolicnd.c. 3 werf ¥ nde fi circa,de sranflat.pralati | cum
fimilibus,

Sed & in terminis hanc fententiamex didhs ; &
aliis vti verillimam toentwr Pater Dominicud Sote
de inftitia, & dwre lib.6 queft. § .artic, 1w § pr ;ba:r'o-
ne quarte conclufionss 0 in fine articuli, D.Prefes Co-
uarrdd, variarrefolut.d.libr, 3 .cap.7.num. 5. verl Fi-
timo, poft principism, Tibetins Deciants ¢ o
mero 142, vetl, Er qued excrinttavolyn 1. Igannes
Garcid de expenfit » cap. 4. num. g1, Francife. Milan.
decifia. exmim. 11 3. 0lib.2. MattrillusdesifC Siclie
141.70m 2 3.6 24,6 i1 addir.ad Petram Gregorinm
in trattatude cenfibus , g-5. num. 5 8. Pater Ludonice
Molin. de i = diffue.301, nu. g, (v
hane fententiam faltem admictit fante pacio dé ea te
interpafito) And.Gail. pradticer. ebferiat bib, 2 bfer-
at. 7. rum. 1 5. & poit alios (quornm tamen pln
wel id non docent; nif relatine , vel tanrum d
huias {ententie teftantor ) efolunnt Fel

cenfibm
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eenfihus vomo 1, ﬁ&.:.uy.;.xnm.;.wrrﬁm!. ulzimo,cF
Capire B.nwmera 6. verficnl. Ferim, poit principing,
€ numero 7.verfic. Preterea, ad fin. & numer.1g. fiue
§7 9.conditiont,cr 2.tom.dibro izidem 1.0ap.B.num 17,
& 19. Galpar Rodericins de amnuis redieibus. lib, 3.
quast.z.anm. q.ver[ Manebit itaque, & num. 1 3.verf.
Sedgerins, & quall.g.num.7 § . & quaft.1 gomm. 16,6
19, D lldephon(us Percz de Lara de anninerfariis
Isb, t.cap.S.mmm. 30, Pater Salas de comtratt, fub tra-
Ea:n de cenfibus, dubio 33+ @ w.2. Scipio Ronitus ed
pragmaricas Regui Neapolssani,pragmar, 5. de cenfibus
#.67.6 68,

16 Verum his nihil refragantibus,contrarinm meritd
in foperiore cafa Senatus cenfuit tam in gradu appel-
lationis , me tudice, quintadic Auguiti anni 1627,
quim in gradu fupplica{ionia;mc etiam aunle prefide
16. die Septembris einfdem anni, revocata addictio-
nis fententia, aduerstis renm per ordinarium indicem
pronunciata , reuque ab cxecutione ablolato , ex fe-
quentibus,

17 In primis ex iifdem illis extranagantibns 1. & 2.
de emprione, € vendie. wnrer communes , in vitimo ar-
gumento pracedentis fententiz pro ea ponderatis,
que conira illam facile' retorquentor, noltreque
planifime [uffragantnr , dam regulam , in cenfuali
conteaétn preferiptam, quad fors principalis om-
mind abalienata fir, nec repeti perscenfus emptorem,
{en creditorem pollit,quam differr. 27,8 sum. 1 0. late
exornanimus, ad eam calom extendunt, quafi dif-
ficiliorem , quo-res cenfui fuppofita extingta fit, vt
indicat dictio eriam , qua vtuntur , quam fupra lac
expendi differsar.s 3. mumera 76. Non effer antein
is cafus difficilior , nifi pre comperro Pontifices ha-
buiffent, psrennce re cenfita , cenfum quogue ip-
fum perite, & extingui, quafi durom id videri poft
fer, ve cenfu extingto ; fortem fuam creditor amit-

teret , quod tamen non effe inferins oftendam , nam

fi ille nihilominns duraret , & in fola petfonali
ob}ﬁgatinn: debitoris f{uftineretor, nemini dubinm
effe poller quin exdem in illaleges (en conditiones
obfernindz forent, qua in cenlu, fuper re 1pfa con-
fitente obfernari debent, quzque pro efus ioftita
defiderantar , quarnm illa eft potiffima , vt fors om-
ming. 3 creditore alienetur , nee: repeti per iplom
vnquam valear , fed libernm omning debitort fir,
eam reddere, atque ita cenfum redimere quando ve-
lie.
18 ldque apertids confirmatur ex motn proprio Pij
inti de cenfibus, qui extat inter eins conftitutio-
nes, relatas 4 Laercio Cherubino in bullarie, fen nona

colleitione. conftitutionnm Apoftolicaram ; conftit.79.

§. 10, illic. Poffremo cenfis amnes in futwrnm crean=
aos,non [olims ve in ocum vel pro parte perempra, ant
anfrattuafisin totswm, yel pro pares effella, volumus ad
rarem perive fed etiam poff pro eodem pretio extingni,
qud loci nihil noui {tatnifle, fue ing antiquum corre-

19 xifle Pins V. cenfenduselt, provt ¥ in qualibet noua
conftitutione regulare eft , L fi guando 35.in princ.
wer(.Neque cnim credendsum, C.de inofficiafs teffam. 1.
Precipimus 32 8,00t C.de appellat.c.cam expediat 29,
cum relatis a gl.verbo faffiverssin fine de eletl.in 6.[ed
ipfum  potitis antiquum ins perperam a plerifgne in-
telle@um declarafle, Qnare fupplicatio ab eo motn
proprio apud nos.interpafits , de qua dilfect. 55, &
36, latiffimé differam , non potuitad hunc calum, &
fimiles iuris antiqui declaratorios reférri | fed ad eos
tantym,in quibus citra ius cemmune quicquzm inil-
lo ftaurum eft, vt ibi explicabimus.

1o Secundd, guia cim in hoc contradin vera celebre-
fur emptio, fub qua tantim licitas ¢ft , ac permifas,
e pl:tm': queque conftat ex relatis ex tmu:{gan‘lihus_,
& omnes communiter adnotarant, v relata differt. ; 5

luris controu.in Hifpal. Senatu

videbimus ; necele eft , * vt ciwptoris fie pericolum 1y
polt contradtum perfedtum,ex regnl. L1 cum Seguen-
tebudsff G C.de F:ri;m’a,t-?‘ commioda vei Tendita,§.cimm
autem 3. cum relatis a Pichardo, radonem explicans
te, 7, 1.6 guinftude emprio.r vendir. & & nobis fupra -
differt.2 8. nwm.5. vbialios pro ea regula Dogores
adduximus ; non effetautem emptoris pericolom, f
perennte re, {foper qua, & eius frckibus, ve mox di-
cermus , ius annul reditus el venditom et , adhue
venditor ad eiufdem redicus folntionem tenercrug,
maximé ctmex eo non modica refultaret iniquitas,
tnm, quia * fatis eft debitori centus, qudd ipfe velut
dominus feritiat perienlum extinglionis rei cenfitz,
abfque eo quod adhuc ad cenfus folutionem obliga-
tus maneat , quod nihil alind effet, quam enm dupli-
ci damno onerarey & addere afflictionem afflicto,
* conrra regnlam Textin l.4.§.com aucem,verf. Ouia
non debet,ff.ad LR bodiaw de saltn & in ¢ finali in fine,
inftituta de attionibas , & cum aperta iplins iaftura
creditorem locupletari, contra naturalem #gquitatem,
de qua in leg.namboc natura 1 4ff.de condilt. indebiti,
Linre varure 2064l 107 fde regulinris, & in.cap:
locuplevari 48. eod, tisnlo in 6, Tum etiam , % quia fi
huic Pcricnlo cenlns vendiror adftrictus nen effer, pa-
tum sut nihil diftaret 3 mutuante (ob viuris, qui [It;:-
tem mutuatam in omnem encntum fecuram habet,
nec enim citra yitinm vlura fieri poteft , quad pe-
cuniz creditor de lucro vltra fortem certms fit,
¥t eam in nomeris refolnimus differracione 27, mr-
mere 10. @ 11. proviefletin propofito cenfus- cre-
diroer ; fciens nullo fortnito calla fortem fibi peritu-
fam.

Tertid ; quia ad valorem, & fuoftitiam contfa-
&tus ccnﬁmh], inter alia requicitnr, quod cenlos
conftituatur , & confiftar faper cerco fundo , aliave
re immobili; vel protali habita , qus fui natura fru-
¢us ferar ( natorales [cilicet, vel ciniles , uxta leg
J§ nanis Ga. illic.Nom Jza:arn_pemmu,ﬁd iure perci-
pitur, ff.de reiwendscat. com traditfs 2 Bact. & 1a
ex dinerfo 3 5.mimera 1.verf- Melis ffoeodem tit. Aba
bate mum. 3.8 Augnit.Beroio,aum.q. ver/. Ferum egos
& werf. Salwaretamen, in cap.grauis 11.de rt_,‘?u‘j?a-
liater. ) eofque correfpondentes ipfi cenfui inde fol-
vendo, viill faltem zquinaleant, dedudtis expen.ﬁs
ad eos percipiendos neceflariis , inxta ea, o cum
multis tradidims differtar, 29, anmere 20, Quils
niméd * & dedu@is frudtibus , qui fimiliter necel=
farij finc ad alimenta debicoris, einfque familiz,
aliunde vnde [c alat non habentis , tuxta fatutpm d‘?
Guadalupe de cenfbus, in prima conditione , \-.bl
late probat Didacus Pizarro, verbo d:fu trabajo,

«per totam gloffam , quem sefert, & fequitue Ludo-
vicus Auendaiins de cenfibus , capite § 3. nwmero 4.
Qitod tamen reqrifitum ( vt hoc obiter moneam }
et maxima =quitate nitatur ; elim tamen nollaex
conftitutionibus Pontificiis , que circa. hoe difpos
fuerunt , ac difponere tantim potucrunt, exp_rel'—
{om reperiatar , non vtigue neceflarium cenﬁ:{_l d@-
bet ad fubftantiam conftitutionis , & conlcruationis
cenfs , vtaduertic regté Ludonic. Cencius deces=
fbsss patrt. v cap. 3 .quaff.2 are. 3 omm. 1?._:&' ﬁ?_l.PDIEa
* extinétare, lnper qua cenfus n‘dim_ihahs eit impofi-
tus,ceffat prafatum requifitum, adeoque cauffl eflen-
tialis, ac finalis inftificationis cenfus , cum nihil fi5,
fuper quo ille confiftere poffit, nec vnde fructas
percipiantnr, reditibns {oluendis cuf(t.'l[lﬂl'l\if:‘-‘(esa_
ergo & cenfus iple omnind ceffare, & extingud
debet , clim * res ab initio vtiliter conftitutz, a'il-
quid tamen requirens, vt effectum {nom ?Im_'-' & kg
renocabiliter [ortiatar , ceiare , & extingni foleat
ad evm cafum deducia , & quo initium capere ROR
potuit,leg.pro parie 11.verf. Bt idie IHICIC‘%}}:(

Differtat.

wilatianem, in e eafium deducendo., & qu0 Fipuli-
tie incipere sow Py s 5 ff df‘ f” f“”{“fmf iz Llin.
noss. 9. §. [ed ff quis rem, in fine, il_iu:, 4\!‘-}:»: nisivars
forma propé ingerenit Julﬁj‘?.‘,ata’.tm veby ﬁ*— ad exbiber.
dum, Lguiainewm 16. D, ad 1. Aqueliam 1. debitor
8a.val, Qued f vino, Fodedegar.s ] {¢ 3a wsralliyn
5.5. icem ff [eve. [f.de bis, que pronsi foriptis hiab
tur, Lexiftima o8.in princip & Lipherbus 140, §.0
fiplacear , ff. de gerbor. ebiigat, p.sdem inris | verl,
Teem contra, inffir. de inppilsbne fiipud asionibu | cap.
curn ceffante Go. de appeliar, cum im ibus, congeiiis
i Tiraguelloss traifati r{,fr-f’h'fc / I3
29 g fimir, 1. owm. 1, Quez iura * e concilidnda funt
com [, smambiguis 8

cin fultum Legseime 7 3~ eodem tiewle, in 6, cum
relitis 3 Glofis, & Doctoribus wbigue, & 4 D.Ant,
Pichardo ir d. §s sdews sures , mum. 20, in quibus con-
tratipm generalicer pro regaladtatutum it illa enim
in his domtaxat rebus procedit , qnz vnico memen-
taneo: ackn perhcinnent , & confummantur, non in
his,quz tradknm {uccelfivnm habens, fine per g
nem reqiranr,non tantam in adkus inchoatione, [ed
etizm in- doratione, ve in fpecic n ; quomodd
proceduncalia inta proximé relara, v pra exteris re-
& explicat Petrns Pechius i d, veg fultam n.4.poff
] m,ver.Sed quin DyFimanns, Doncllos in d;
Wy §. 0 fi placees . num .8 & 9. & Ant. Fa-
bec in rarionali ad Textwm in-dudpro paree &7 ind.d,
guiu i e, qu'.bus conuenitekegans Bald, doctrina
1, patre Fuviofo 8. 1eff.2, n.q. ia princip ff. de bis,
quifunt [, wel alieni i & ind sevaliter 4o,
¢ aliornm,

quos refert, & fequicur Titaque
el lin i perrotas, & lint.11.

; g

B2 3.6¢ verho fifteperit libevos num.1 5 5. €. Aeire-
wog. donat, Fachin. fib.1 3. controuerf. capiz. infine
PHH{'JP, Hier. Ceuall. commun,contra communes -
bro 3. . 666, nlim. 9. 4. 69 3. #,24- T 729, 218,
wvitra ploves alios , in propofito relatas & viro mihi
amiciflimo . 2c dodiihmo D, Francilco de Amaya
30 abferuatinr. lib iar iffi-
madeeidi o ateria maioracus, i pate
plutes filies vel nepotes hibente Initi[l}[i ex Tertia
bonoram parse " in’ qua vaum _ex illis tub co onete
melioranit.igxta /. lex i 1. tiv,@,
Ui, ., nowe compila or folus, exteris
wita fundtis,in visa parentis hntulmedi \'H\{‘I]!! infi-
tutotis l_up::| fres maneat, tlod contradictione tnairpie
tem reddere valear: quemadmodum b initio pof-
3t [e,f folus tunc inuenirciur , ¢o quod ¥ inlpedte iure
naftto Regio nou l
is banis.except

nguam ; vecbo domarione !'urg.‘r;rr

Cuill CELETIS
parte,de qua
¢ potmit, ilins
gitur ex
123.&
=5 pelolaunt Roder. Suar. 4d 1,
gusniam in prioy ein. ffleiofo teft :
3.5-\:.;it_.E.;-'nr.L:f:Lg,r Pi.’:s.AI]t. Gom. ad L.17. Tauri,
a1, verl Hodie tamen,Greg.Lop iz L8, glaffi1a,
fir Legizima , tit 4, part
artit.6. Bacga aé on o
f £y EAP. 1. HUTELY t £
My, € capry. sent. 8. Rajasde fuc
®io0. 3, cap, L. upms.2, CAP. 9.tk 3 1. vELL Nam
madmsdum, o Matiengu
. \.‘_-Tf. & ol e ,’;ﬁ‘am!w 5
Sed nibilow 3
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#ir 6ap.y. . 1. adebgne® & pates mullo-poffer e

granamine, nxta regnbon Textus sa L, emmimndy 3o,

itlie, Sinewlla Frauamine , ool mora, Tan Grpniam

s prioribur 32, C, Jesnalf. reftam. in b7, coea frm,

verfLE deben L auer, eire 1.7 ik &, 8eq:pars. 6.

com traditisa Rodevie. Suac. i d. [ duonram Jin

deglaray, legis Regni mem. ¥, latilsimé Menchaca de

ﬁs_ci:e : X 2 196, Rojas de fie.

Fefl-enpy 5 mm 35. Nam cum * hoisimodi melio-
oad twmpus mortis patris reducatue, e fecundim
d vires habear&e anginet ¥

recipiat, Lyg.@ 2. Tauri,que (o

.5 compilar, vt d¢-inte communi filisram

ad idem EEmps refertor, & lecundum 5d xft

a'if'.rjz::' anus 8.8, [F quis morsis , illic. Oy

ejjet proucnipram fi sniefbazis parerfam. decyf]

anrepmillic. Dedudta are al

> F. eeftam. 1 gian quarit

Morsis tempore;

i _Agrigvnde

e, 5. Palacio Rubeo fib eod. wand. in il

1 9o Takre , Ant. Gom, sn dil.2 3. mam. 1. Bernardo
Diaz , d-ad eum Salzedo regul. J

RS 5 de Pat. L1, nem
i 3. verl. Nec vides, Matienco te d.l. ;. comip:
gloff 4 pum.; ac proinde efiedlum fpméinterim ple-
n¢ non forciatur ; confequens eft, vo % vincali gra-
wamen , in tertia illa bonoram parte ab initio com
Elu:cs erant filij, vel nepotes rede impafitum,ex pofk
tacto clim vnus tantum tempote mortis patris [wper-
eft, vires habere definat, Qpa ratione id itain e
minis docucrnne Do Antan. Corduba de Lara «d {,
{fm'.,r a liberis 5. §.irem rﬁﬁ'ruplﬂm,uau' i;ﬁ"‘_g‘:llinl
»e‘gml_fcez.';f, Andr. Ail:__‘DLD de meltorar. gd €y y. gl.6.
nRYL T 'r.-crf. Sed werius, inxtauoniorem edic, G inxea
antiguan gl.o1o. pem.6. € 7. Didac. Alnarad; de can-
setturara saente - defuntls {5k, 1. CAPLE, §u L2 FRIRE 2a
D. loan. del Caftillo gustid. controser, lib.2.ca
A num.g 1. Tuxes quornil relolntienem non fem
Granatenfi Pratorie me iudice pronunciatum off,

33

34

i4

% & maxime inquadam graui, & anxig lit intee Pe- 3%

tenm Lopez Ballefteros,8c don Francifenm de Herre~ Dey
ra Valencuela , decurionem Granatenfem lnper rei- "
catione boneorum, vinculi fubnizorum 3 deen-
rione Petro Lopez Ballefteros ; & dofa Maria Va-
lengnelaeins vxoreex tertia & quinta-bonorom par-
te , in gua vnum cx flils fuis fub ea onere melioea-
runt, & ex quibuidam aliis hon_is, a Licentiato An-
Lopez Ballefteros clerico,frate dicki Perri fus
datoris, iph ad com effectum nominatim concelli
cim filins ita melioratns , & cateri poft eom vocati
in vita patris abfque liberis deceflifen
perftes manfiffec deaa Maria Valenguela
D. Francifci,qnz illi vincalo fare nola
nibus parentum bonis quali liberis difpol
wem heredem woiverlalem : o
1 hanc validam pronenei n§ prete
CMPOrE Mo
bon, (uE leparis
tim ad vinculi f ¢ n qui
bus rantdm vinculam
{ariam relationem habe
pecto , hisdedudlis, cxrera parentum bona
quz fola ic

modo. petsit

e e rncion & P Tt
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vinfruda differt , argumento Textus i L ff guis ite
0. alias 2 ¢ ffi de ofir. illic. Siquis isa legauerit,
Jruthu avunos fundi Corneliani Cise Seio dalego per-
indeaccips deberbic ferma, ac fE vfiesfratio funds effef
logaens , ¢ iml. ciom ira legazion 41, (ub iildem fere
verbis, ff. de ofie, & gfufr. leg. L. ix fingutes 8. illic.

In [ingwles apues relittum legatsam, fimsle off vfuifra-

&us, ff. 42 apwuis legatis 5 ynde cenius emprorem di-
rectum domininin refpectu cenfus, refpectu vetd pre-
dij fubiagati viumfroZum acquirere dm:ui;'Manch_
" e f"‘[“?" b 5 prefumps.yo7. num.x 5. quem é-
. fere ‘& lequitac Toan, Perr. Surd. decif. Aantnane

204 num.g. & veriulque ad hoc meminit Beenard.

Grzuens prait. concl.lib. 2. concl.7. corollar, 1. msm.1.
& obiter cgo monui {upra différe. 1. pam.15. i fin.
37 Awqui ¥ extindtare, in qua viusfruéns conflitutus
eR',1Pfc quoque viusfrudus excinguitur, L 2 illic, Ef
errinn fiesfrinbus ihes im corpore , que fublato, & ipfum
tolli neceffe eft, I. quories 34, alids 41. §, fir. in prin-

" cipia, & L qui ofimfrullom 6. al.43, verl. Contra
autem,ff. de ofifiutn, L. repet.s, §.vei mutatione , 1.
guid tamen 10, §.1,2. 0 3. & L Fager 2 3. . quibus
medis vfpsfrultis amittatersTexrus in principio,verf.

- Eft amem ius, & in §.fimitur 3. verfl Eo amplins con-
Jhat,[i edes incendio confumpra fuerine , vel-eciamrér-
vemorn,wel vitio [io COrTHEVINE,CXtingN vfumnfrattum,
& we ares guidem vfumfrulfum deberi, inft. dewfu-
fruén,quibus apud nos confonat £,z 5.#is. 3 1. pare. 3.
cigo 8 cenlus, (e annnus reditus, faper corta re fru-
Sifeea conftitutas,illa extindta, fimiliter extingui, ac

38 finici debet, Et* confitmatur ex /. ferma 4. §.1. il-
lic : Duare & [§ agri portio chafinate perievit , debebit
per cenficoremveleuari ff. de cenfibus, ¢ 1,1.illic , Ee
qui fanms deplorant parvimonism diminstum,aliens [al-
tem fignitionss onere liberentur, C. de aluwionibes , ex
quibns loci¢ conltac, peremptoetiam pro parte fun-
do , cx quo.cenfus, (e cributum Principi penditur,
pro rata fandi dominam ab eo onere relepari , quz
1nra in fimili expendunt Tiraq.de reeraitu rmfgz:g_x;i
fin. zitnli, m.77. Aluar, Valalc. de iure emphyr.qg.27.
anm. 28,

39 Denique,quiacimin cenfn confignatiue , de quo
agimus,obligatio, quadebitor obftrictus manet , Te-
ditum annuum creditori foluendijab initio principa-
liter impofita fic {uper certo fuhdo, fine re jrhrno]l;ili
frudifera, vt in 3. huius partis fundamento diximus,
& probanimus late differtatiene ag. m.2', fuccedit

* 40 receptiffima iuris traditio , quod * obliatio’, etiam
quantitatis intmitn certa fpc:ciei contradta , vel in-
duda,re ipla extinéta , fimiliterextinguitug, five de-
bitor ab ea obligatione liberatur, f.eleétio 16. §. f¢ i,
quem, & 1[5 pluriwm fernins 5 9. §. vitimo, ff de noxal:
L Tiriz texrores 36. §.vlt, L. glad:tm teffamento 06,
§o fE2ibi fermus, Lfilins-jamil. 1 14. aliasTr 17, §.fin.

ff delegar.1. Lfiex legati canfit 2 3. ff. de verbor. obli-
gar. cum fimilibus, in propofito adductis a Bart. qui
hanc ex illis regulam defomplic, énl.qued te mibi 5.
nmin. 4. fF de rebus creditiz, vbi candem tegulam pro-
bant & communiter receptam teltantur, Alex. ».4.
Dec, mim.6. Ial. #.15. Alciatds .5, verl, Owod ta-
men , Parpuratus 7. o. Ripam.io.verl. Falic prime,
& Bulugnﬁt. BN, 30, & ;1. Anton. Gomez, & D.
Preles Couarr. variar.refolnt.dib. 2. illc.cap. 1 s.m.2 4.
hic verd cap.4.n. 1 4overl, Nam ubi quantitas , Petrus
Duefas reguls 176, {imit.z. cum aliis infry ; quic-
quid nonnulli alij eam regulam neganerint, relan, ac
problematice defenfi 3 Petro Anguit. Morla ix empo-
ria iuris,tire.de rebus credinis,g i v.ex m.3. Quitan-
demed 2.1 9. verl .Ql_lildﬁ noffram , diftin@tionis foe-
dL’r:‘oPinEon-:; componens , Tursiis aum., [equenti,poft
ﬂf:dixm, veil, S vero guartitas , communem fenten-
tiam vegam , & omnind amplegtendamcenler codem

Turis controu.in Hifpal. Senatu

ipfo cafu ; in que & wos Joguitnur, & cam feilicet o
quangitas debetnt refpecin certe {peciei , guins pra-
ftatione poterat [c debitorab obligatione quantitatis
lLiberare,, provEwcgularitsi in {pecic noftra potesar,
inxta inferiny dicenda,nam f illa calu fortuite perie-
vir, obligatio ceffat ; in quibus etiam terminis Bartoli
fententiam defendunt Alex. Decius, & reliquifupra
comimemoeati, vt apud ipfos viderectt , niaxime Bo-,
logncrum d.s. 31 (qui n. pracedenti eleganter Barto-
luem tutatuc,eiusiara inducens, ac declarans, & con-
trariz deftruens) Ant.Gom. d.n, 2 4.‘Poﬁ medigon,verls
Sed iz iuribus fuperiovibus,5c B.Covarr. din. 1 4overhs
Nam vbi quantieas.

Ex quibus pofteriorem hanc {ententiam , nempt 43
peseunte re cetfui fabingara, cenfum ipfum extin-
gui,communi quogue ure inlpedto, longe veriorem
efle conltat,quam poit loannem de Lignano, Aretin.
& alios,docnerunt Gulielmus Rodoanus derebis Ec-
cleffa, queff.7. deconfl. annmi cenfus ; num.4 8. B
wltimo, Navart. in trattary de ofirss ad cap. i fanera-
HEVVE 14, queff.3. wam.7 3. cuin 4 feqq. O num.s.
verl. Seprima, loannes Baptifia Lupns Sk esdem eras
Eatu,commentario 1. ad .1, C. de patlis inter empto-

* rem,§. 2.mum 6 3.verl. E¢ mexiro, Gregor. Lop.quam~
nis cogitandum tandem relinguens, ¢z L2 8. gl.3. fi-
mit.1. verl, Er per praditta poreft eiiam dici , & ad
fn. verl.Sed adhuc poreft dici & gl.o.verf, E cogita,
tir.8.pare. 5. D.Francilc, Sarmicn. feleél. interpretas.
lib.7.cap.v.mumm.17. ad finer, & num. 28. verl. Idem
dicdum,Petcus Salazar de ofie; © confuet, cap.x1. &
#mm. 70, maxime zwm. 7.4, Aluarus Valalc. de inre
emphyt. queft-3 3. n.16. Toann. Gutiers. praf. guaff.
lib.a.queft.177. num. 7. Parlador. bib. trersan qrorid.
cap.3.6.5. 0220 lib.2. cap. firn.3. part.§. 16024,
Eman, Mendez de Caftro ad rubric. C. de annonis éi=
wilibus | wam. 26+ verl. Cimramen contravinm , Andr.
Fachin, contreu. iur. lib. 2.cap.4 4- verl. Owibusvers
bis, @ verf ultim. Hieron. Cenallus pratfic, guaff.
lib.1. queft.312.4 5. G. C tom. 3. queft.B47. Hum.ie
cum 4.feqq. iunébis p.8.¢r e97. Galpar Ant Thefaon,
quaftforenflib.1. 4.32. &m.22. & in addit. ad Ante-
wingm Thefanrum decif-20. Melchior Phebus, ficin
Lufitano Senatu poft longam difputationem indica-
tam referens decif.§8. lib.1. Ludou. Auend. late ad
patces difputans,& contiariis fatisfaciens, intrald. de

cenfibus, guaft.60. Ludon. Cencius fub codem tratta-
tH,P.3. CAP.1. ATT.1.2. &, 3. Ac polt plures alios Mac.
Gifirba ad confietndines Meffanenfes p.r.cap.1. gl 2
sum.1 3. Bernardns Greenéus , tameti nihil firmans,
prattconcl. lib.z. conclul.7. corollario 1. m.2.C 4 &
licét * nonnulli apnd nos de contracia praxi teften- £5
tuc , vt Matiencus, & Azened. ad L. fit.15. lib.z.
none compilat. ille gloff v.n. 5oaed fin. verl. Sed nibilo-
minies, hic verd mum. 3. vetl. Liceein prattica , Bla-

fius Flotes de Mena in addis. ad Gaommany, decif: 42
ad medinm,verl.Secwndiom verd aliem , tamen ipfhi fae
tentur,noftram hanc fententiam longt in punéto iu-
ris veriorem,ac certiorem eife,aded vtin contrariam
eiufque praxim graniter infurgat, & exclamst Bla-
fius Flores ubi proxinmé, verf. Oyedecifio,& fupradiz
& refolutio, Ette.vera® dolendummnimis i, vad- 44
uersiis tam aperta iura, 8¢ rationum moments, qlﬂhi
pro hae fententia militant, vt vidimus, & ex con=
trariorum deftrutione clariis appacebit, n onmul=

loram tribunalium malé introdncta praxis prapas
lere poffit,contra regulam Textas inlege fed licet T2

illic, Nowtam [pettandum eft guod Roma falturs "F’

quam quod. fieri debuir , ff. de office Prefid. L.x. illie.

Confuctndims, vfufgue longene won @l‘b: authari-

tas , fed non vfque adeo [ wﬁrmf_z momente , OF ::'

rationem vincat,anr bégom, C.4 fitlongs F_“”ﬁ‘““ A

L nemo 13..C.defent. & interlocar. cmm. ind. | 0%

ﬁ,-:gnb'

\

Eiflertac
femgali 14. de accufar. |.'l.'lrl‘-l i [[“H;:E]s iqllt{]; hcjsl,'.q}'li.;
s bas cradimm e_.l:;* nen e-_\:m.p lis : _.c‘_..n um eile, r_
sarione, ac legibus.que ad varia polt ahcls expeadunt
Alphmll‘us Hujeda de mco.np.u_;i».!.di’:{rc_,.;.p.m, ca-
pite 1. aw. 3 Tranc \1“ s 1“')"- 91'-6111’“&'.
Hippol. Rimin. conf.2 37+ F'”’”-'*";' fom. 5. T'.-‘J‘IF.
8145 MR 40, TOT Ta Menoch. "Fr"ﬁ‘”’ap"'_ HIule
= gL r7. @ 18, Mier. de marorar.2. p. g4 iblit. 5.
w1 1.D Toan. Bapt.Valeng, cenf:3 3715 cuon 594,
& u.123. D.loannesdel (,a_Eh‘!ln quorid. controuciy.
lib,5. cap.8 9.7 98. quod e,k iplum p:rbailf- qu:dgn
Seneca docuit rpzj}_x 24 pvﬂ principinm, his verbis :
Inter caufis malorur eftsquod vinimus ad a.v{rapﬁa,n:a‘
ratione CompomimBT o fod sarq"firrujirrre ﬁb:i;:crfrzm—‘ 5.acs
que alibi ceadity argumentim pe|finsi turba eﬁ: fed &
D. Cyprianus c}i;nmé it propoiite diyit gfa:rjrs@:zrdo,
gies ,:x)irsi(?n#fﬁﬁ.’n !'we'pﬁr , impedire non debet quomi=
mits praualear peritas, & vincat, veoblemat, enan re=
ferens, Dominicus Aramens decifforum , ac fenrent,
Lib. 1. in coromide , mwn, 17, idemque apnd nos in ve-
mftifimum p:ouerhium abiit , quo dicimus , af mal
oo guebrarle la pierns. J
46  Negque veriflima hac admifla (ententia, contrariz
fandamenta qnicqmuu oherunt. Non inmum 4 cai
refpondemns concedendo maiorem in hypocheea re-
gutm » 4c propria, fine in veraae pxnpri:l by bothe-
catia aitione , quz perfonalis accefforia et , cam
illa concutrens ad {eeariorem executionem contra-
dus, 3 debiri exactionem , qua etiam extinéka,
adhac per [z fubfiltic ac manet perlonalis obliga-
tio vtpote principalis,vt & manet ad relignum, cim
hypeotheca totius debiti folutioni minis idonea eft.
Quomodd loguuntar ; ac procedunt inra inargu-

mento addudta, nempe Textns i fege credifor qui ©

#on idonewm 28, ff, de rebus credites , v bi & fi credi-
tor nen ideneum pignus accipiat, non propterea
amittit exadtionem partis dehia, cui pignus non fufs
ficit, & in didka lege 2 Lusrens vo. illic : Elelhis pig-
noribius ,Fnﬁu,dir attio mon tollitnr; Codice de ablsgar,
& alkion. vbieledio pignotis , ad incegram debiti
folutionem minimé (uficientis , non tollit periona
lem a@ionem ad refidunm, quod & i]thm non obi
curt deducitnrex L fi pro murua 8. illic : Mec quic-
quans tibi prodeffe poseft , quod minovis effe presij pig-
wus quod dodiffi propanis,quominits buin[meds quanti-
taris folutioni pareas, God. fi cervwm peratnr,b 1. illic:
Debitor qui pignoribus profitetar f¢ creditoribus cede-
e , nihilomiagis Uiberabitur, €. de pignor.5 L. 3. illic :
Hypothecis, vel pignoribus & credicoribus venundatis,
in id, quod deeft, aduersisr rouns , el fideinfforem eins
attio compe Cod.de diftraft, pigner. Cuins contra-
47 rium ¥ proeedic in liypot regulari, fiue
abufina, & impropria;nemp [e princi paliter con-
fiftente, in cuins confequentiam venit obligatio per-
{onz,rem illam, coi onus iniundtum eft ; palfidentis,
qua eateniis tankiim renetut , quatenis rem poffidet,
& resipla & (e poffeifa durat, alias namque principali
iplins rei obligatione extinéta, necefle eft ve per-
fonalis accefforia cefler; & extingnatur, ex regula
Textas inl. 2. illic ; Nam gus acce(fienmum locum obii-
lﬁi!:,:mixgmcwnr 5 CHm ,Dl‘”!(‘f‘ﬂm!.-‘-f res perewfmj’xev
vint, ff.de peculio legata Lomibil dolo y39. al.17 2.6
chom principalis , & L ciom principalis 178.al.1 5 9.4
de rgg‘jnr_.n’_c’g; gus 26 in fin. privgipy. v el, Pringi-
pali emim aliont,C.de wfur§Liberis 5. verl, Nim pu-
pillave, inft. de pupillari fubji:r. facit & Textus in Lf
fideinflor 19. in fin;illic Guoniam debstore iu':rrff.ra,
per confequentias ipfe grogas dn.-;.-n;n;j" 1f. de dala,
quibus d[,“d nos confonat L§ 6. verf. .(_'.1 dclpu:s que
1a yendida, #it. §. part. §. Vlar]c‘ miinor a1g—umemi
proagm'itio:qnﬁd in contradu Ck‘ljliliﬂ’. {uper dnn‘wlj\.‘ci
¢ alia immobili conltitat duz intcrucniant opiiga~

D.D. Iof. Fela Differvat. Liris. Tom. Iy
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tiones., Peri'olulis (cilicet ad reditus (oluttonem ; &
realis piznoris fine h_vputhccz l—nl:r?r eadem re, diftin
gucnda et , omninggue neganda 1 accipiatur de ve-
ra,& propria hypotheca, pu{um]iobligumni ac0es
dente,aliss verg fatenda,accepta nempe de hyporhes
ca abniina, imgmpria,gerfe princii;alitcrl.ubh:lm £
te.qua & irregularis late dici potelt,non v a pleril=
que irregalaris dicitur s quz & fi proprit hypotheca
fit,prrfonali ebligationt accedens;non tamen aliarand
hypothecarnm regulam {equitur, excuffionis nempé
aduersis principacm debitorém faciends, fed vr hy-
potheca fimilindinem quundampbcm:z » quatenys
{uper re imponitar , eamque cenlus, alterinfve iuris
debiti folutioni fupponit,quéd hypothece proprium
eit (inde fic didtz iuxta tradita 3 Brifonio de verf:
7 werb. hyporheca, post med, 8 cereris Lexis
cographis fub eod.werbo , Negulantio de pignor. 1. p.
2. Balduino , & Donello fisb ead. rrat. illocap. 12
. verl. Hyporheeam,hoc vero cap. 2 poff prine=
©ip.) fon tamen proprix hypothecz regulam;fen na-
curam fequitar; quod Pr-in:’umli aceedar ebligationi;
com iplé potius prinmpalis_n, qnz Ptcu_n&t‘prcpt_m‘s
dicitut ims L{uoddam reale fundo imju?n:\lun » cuinl-
dam nempé onetis pec [::Lm'; & quali leruitutis inno-
minate illi inhzrentis ; v¢ nonnulli ex his , quos in
argumento retulimus eblermarunt , & lequentt dif=
ferkationie , ex veriore [ententia , cateris explofis, la-
tis comprobabo. Verificatur * itague hypotheca 4B
illa impropria , ac fimilitadinaria, five mauis irre-
gularis, laté {unipto vocabulo 5 _i:} 1e cuicumque
perpetuo onerl Obllgat:l 3 ob IL\IP_UI_EUOIECP\ eis lqu:[
re ipfa, qua facit eam oueriiiph tuppofitam , Nt &
V4, ac propria hyp..iih{'ca cadem ratione verlﬁcai_ur.
in quocamque perfonali debito, vel temporali in-
i [h]:er certa re impuﬁta 3 qunmn.{u pmccdu_n:
Textus iz lege codicillis 91. ( alias lege Lucius Tivins
88.) 5. inflituro, infin. ff. delegarez, © in lege fun=
dus guem 9. ff. de annnis legat. ad minoris probatio=
nem in argumento allati 4 & qua ex eis communi=
ter deduxere DD, ibidem commemorati. Cateram
in aliis omnibus hypotheca primi generis ; €x per-
petoi oneris impafitions indudka , omning: iili'ﬁ:llt i
{ecunda ; illa namque ( vt diximaos) principaliter
fandam afficit, & ineius confequentiam perlonam
oD gai " ;.duuqu: gatenos mnthm 5 quatenus fem ip-
fam poffidet , caque durac, vt planc conftac ex legé
forma 4. §. 1.7 1. ff. decenfibus , lege 2. illic & Pré
tevris, quas poffident , triburorum preftationem agmof=
cant , iundtoverf, Er gui & illic : Lucarum
ctiam poffefionie comtents ; pro .gfr,mdi cenfus exa-
mine refpondeant desiepivni 4 Codice de a#rm;'arxf‘&u:_,-
lege 2. lic : Arponss antem is foluere a'cbc;? gtk paf-
[elfiones genes, & frudins peraipit & lege 3. illic: In-
diftiones mon perfonis , [ed rebus indici folent , & ided
ne vitra modum eavundem pp};ﬂf;ﬁonkm 5 qiss i) dery
comueniaris Prafes prauincia Fraﬁ‘fciﬂ: Cod. de annon.
& rriburis , lib:vo. cam aliis , fequenti differtatione;
aptits referendis; hec verd mempe vera, ac }-:opri:t
hypotheca ; ex impolitiene debiti , veél inris aut one-
ris temporalis , fuper e aliqua facta refultans ; viee
verla perfonam obligat principaliter , & in conles
guentiam rem ipfam , fuper qua obligatio impofita
elt, id quod flatim latius declarabitur , & inter-
minis fic re@é oblernat ; & !:srﬁ'.o argumenta
refporidet , licet nom per omnid fic C\ip:i_cec,
Ancndanus de cenfibus , capite Go, nwmero [cpiines
¢ oftano. .

Vnde & [cenndi argamenti felntio perfpicna fed- 4o
ditur , quia Zque pwc-cd[( in cmfﬁg:v 1on '7 fa-
pet fe certa ad ln'cugorem E‘f;td',lonz'm debiti , 1am
in perfona principaliter conftitut, que veram &
propriam  eiufdem 1ol h)l‘ot;mfcﬁ:u petlo

bim
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qnz preceflit,acceflorisminducit.  Ciim enim quis
€x contraétu vel reftamento obligams et ad aliquid
preftandum fuper re aliqua ; wnde id foluendum [,
ipecialiter coniigmatum , principalis obligatio pu-
fa & perfonalis eft , nec per calemeonfignationem
fufpenditur, aut limitatur, quia demonttracioms gra-
tis faZa cenlctur ad obligationis execotioncm,
adeoque vicem gerit vere , ac propriz hypotheca,
P:rl'unah obligationi accedentis, qua vel omnind
vel pro parte perempra , aur mglfﬁciemi totins
debiti folutioni reddita, adhic perfonalis obligatio
manet ad reliquem , vrad pracedens argam. proba-
wimus ; idgue iplum plané fignificar Textus quo [e-
cundum argum. potitimum nitebatur in leg. Lucins
Tirins 12. ff de alim. & cibar. legar, ibi namque
apert teftator fundam ad alimentorum praftationem
obligatum effe voluit , poftquam ea hgertls fimpli-

tter reliquerat, illorumque przftandorum onere
hirredes grananerat. Cuins difpofitio [pecialis non
clt ina&ione Perl:onz.li » ex teltamento defcendente,
¥t perperam putauit Ludou. Auvendaf. de cemfibus
eap. Go.ummero .00 quid (imalannexam habeat rea-
lem., & hypothecariam L 1. verfl Refbiis staque , &
Lawerf. Er ex ommibus, C. communia de legar. §. fed
olim 1.vev[.( al.§.) Noffranntemsinfb.de lesar.6r L2 6,
werf,Otrofi dezimos,tit, 1 3. parei. s Nec enim animad-
wercir, horum furis locorum dilpofitionem nonameiis:,
& correftoriam iuris antiqui, quo hypothecaria
aitio pro legatis minimé competebat, folumgne
agtio realis pro legato vendicationis abfelute daba-
tr, & faltem ex permiffione heredis pro fmili Je-
gato, quod finendi modo vecabant ; pro Iegato Verd
damunationis , quale id ¢ft ; de quo fermo fit in dié,
deg. Lucius Titins , perlonalis tantam modo, v fatis
dilert¢ Cains I C.ﬁgniﬁrat b, 2., inftitutionsum tit,g

de Iegwr:}r . Lathu.-: nos pmb.lmmus, & exornanimas
differeac. praved. numer.49. & 50. arque ibi relatis

addo nunc D.Couarr. in cap, Rapnuncius de veffam,
$. 1onummiks 1 4.verf. Prarerea legalis, D. Ant. Pi-
chard. non mindis doéte,quam breuiter explicantem
in dilk, §. Noftra antem , num.6. & 7. maximé cum
ind.leg, Lucwus Tirins, pro legato preftationis annuze
certi fundi,eornmq; reditus {uppofiti foerine. Quam-
quam ibi exprefla fandoruim obligatio neceificia non
foret ad hypothecariam contra rertium , ac fingu-
larem eornm poffeiforem exercendam, fed tacita (nf.
ficeret. Quee indubi¢ induceretur, i praftationis an-
nux conhignatio fuiffer fuperillis fada, ex natnra
dictionis fuper , queillaele, vt fuppofitionem fig-
nificet , fuxta late in primo argnmento, eidfque fo-
lutione tradita, Nec proinde hoc [peciale eiler in
canfa alimentormm, de qua loquitur Text. i d.f, Ly
cins Tirins, fed genetale in quacnmque alia canfa,
fine ex contrattu , fiue ex teltamento delcendente,
¥t contra plares, in einfinodi alimentornm canfa, &
fimili alia pia abfolure fpecialicatem confiderantes,
nifi ad terminos inferiys explicandos reducantor,
long ¢ meliiis docnerant Rebuffus com. 2 .adlep, Gal-
ticas , trafbas. fen titnl. de conflitutionibus reditusm,
arzical. 1. gloff. 14, mumere 38. dnfin. Negufanrins
Fano de p:'grmr. pare.s. membro 4, numere 164.
verfienl. Pigefmus rerting cafiss Hieronymus Gigas
de penfionibus., qualt.s 1 mum.17. & 18, Srephanus
Gratianus difeeprar.foren[.rom. 4.capite 68 3.4 nume-
ro g.verf. Neque pradiila. Dixi ex narura diftonis
Juper, vt indicarem alind effe fi defgnatio fundi.alce-
riusve rei fiue ex contradtu , fiue ex teftamento
ad folutionem fadta non effer per dictionem illam
fuper , fed per dikionemde, velex , quz ctfi poit
petfedtam difpofitionem adicdte , demonitrationem
non Mminds Hgnific-nt , adedque efficiant , vt re de-
hgnata perempta, vel mings idenca folutioni red-
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dita, ant in alios vlus tranflata , defignans , eqif
ve hares ad [olorionem adftrigkus maneat 1.finalz, g.
fin. infine , ( per argam.i contrario fenfu ) fFlde con.
rmk_‘n.‘. emptio. leg quidamn reflamento 96.in principio,
ver[. Ferofimilins , if. de legar.1. leg. Panla Callinico
(alias Pawlo Callimache) 27.§.vit jf, de leg. 3.1, Eir.
mio 26,0 ﬁn,p;—‘m:fﬂij,ﬁ‘, guandy dies leg. ced, aliter
atque in apla difpofitionis [whitan defignatio
fimul fiar per zas digtiones, vel fimiles, fuxta inra fie
accipienda, & cum precedentibus concilianda, iz L
qais feruum: 8.§.3 guis legauerir, I, Lucins Titias 88,
al.90.§. cinibus 8. ff de legar. 2 Lyomen debitoris 3 &
S.vni ex baredibus ff. de legar. 3 Leiom cortns 5.6 liex
ee wing 1 3. ff.detritico, wine, & oleo Icgnu: ae fimi-
libus, vt vltra ordinariocs whigee , voluerunt in effe-
ctu ; cametfi fic non explicent , Zynus sum. 2. verf]
Secunds gueritur . Toan. Faber nwm.14. 8 Salycer,
awm.3.in l fi quis avgentsm 3 5.in princip.C.de danar,
Bart. num.6. S alij in !, inter flipulansem 8 3. §. fa-
cram ff.de verbor.obligar. Felin.numer. s.in capit fupér
litreris 20.de refeript. Paulus Caftrenfis confil. 3 38.
numere 3. verficul. Pro inselletin, welwm, 1. Philippus
Decius confil, s oo.mumere 1 5.wol.2. Ludonic. Goza-
d:nus confil.8 3. mumers 7. Mandelns de Alba conpl.,
246. ngmero 12.cum 4. [equentibus b2, Francil-
cus Beclus confil.o q.numero 8. Tiber. Decianus ref-
ponfo 7o.aaum, 17.4ib. 5. Lude.Morocius refpenfo 5.
#.4.Fuluius Pacianns conf. 2 2,per rotiam, Surd. confil.
16 200w, 1 30862, Hieron. G igas de;.!mﬁnﬂs'b:u q.62.
4 mum. 3. loan.Garcia de experfis cap. a.a num. 34. 8¢
lenge mcliys declarans azamere 37.Stephanns Ran-
chinus , & Mawheus Ferrerins iz annerarionibus ad
Guidomem Puape, gueft. fewdecif8. Petrus Salazar
" de v, & confuernd. capiz, 1 1.4 aum.20. Card. Do-
min, Tulchus praét. concinf. tom.s. lize. D, conchuf,
191,07 rom.8. Litt 7, concluf.i 47, per toras , D. Ille-
phonfus Perez de Lara de anmmerfar, lib, 5. €ap.15e
mwm. 20, 2 1.Jatiflime poit nonnullos alies D, Ioan,
del Caftill. quorid. comeromerf. lib.g.c.1 4.4 9. 17, ad
2 1. At nihilominis dictiones illz de , vel ex hypo-
thecam rei defignate alindve ius reale neutro cafo ox
nuoper celatts !ugn]:l[l:u[ indweunt, cnins virtute Pof—
fivad tertium rei poffelforem deueniri, vt fatis conflat
ex d.J fin.§.fin ff. de comtraly.empe.( quicquid & in eins
terminis contrarinm nonnulli exittimanerine , quos
differtation. ; §.ad vlt.argum. referam, & commincam)
& ex d.Lquidarm teffamento , cum aliis proxime rela-
tisd.Gains Seins 1 2.0unda gl.verbo neque invem verf.
Lliwd guero,s Lliberro 2v.in Jfimprinc.iunda gl.perb,
vendita funt ff.de annuis legar. 8 vbique communi
fecundiim mox referendes.Nili obligatio hodic ex te-
ftamento defcendat poft confhitutionem L 1.8 2, Cod.
communiade legar.cum fimilib. quarnm [upra memini-
mus,vbi communiter D D.notarunt, optimé . Pich.
in §. Noftra antem 3.inff.de legar.n, 7.6 8.vbi Tex.nl.
creditoribus 4.§.1.ff.de feparar. quiin contrarium face-
re videbatar,redtiffime intelligit, 8 explicat;vel anti-
quiore quoque iure { vndecunque proveniat obliga-
tio)non fimpliciter,fed {pecialiter in canfa alimento-
rum, vel fimili 2lia pia,vel publica,ivxta tura fic ac-
cipienda in L.cam bi 8.4/t v, ff.de sranfaft.illic. Jdom
Eff(—,‘ fiager fuevit in alimenea obligarns hoceft fi agee
fuerit alimentorum folutioni deftinatus,quafi hocip-
fo cenfeatur in alimenta obligatus) Lhadfenus 3.(que
alias elt fub £, wfifruifu 7.) §. quoniam igitnr , illics
Felalimenta ab eave relifta,e 1§ penlentes 7.l 34
§.J quid closcary,ver(. Ergo v quod ob:m»fr;m,f.df
wfifr.dn Lo illic Et licct ad fifcd bona fucvise dewolush
ex q:uiiurm'im(rf rad i'lal?}l.’ff.Pflf!:;l-‘—‘d’:l_ﬁlﬂf,{llcﬂfl.ﬁd
quéliber poffsfforErrafiiffons, & acins Titsus 12.(in
arg.citata)illic 7 ex vedi w eorii ff. i, 65 cibar, Jeg.
per que inee id in buinfirodi caulss (peciale cllemagis
@an
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“tandem pmba: Ac?urf.l t-eréu,eifdi‘;n.fuss verl. F2l diz,
s A5 fs uni, apercius iz Al fim, §.fin. . de conerah,
cnpr. fekol. wir. verl, Pl fi dsgas Cﬁ‘ snd. L G
Seins , de Anniis I_tg.sr, verba nequs i rem, ad fir.
verh. Nifi foree & in ﬂ'..f.anrm_‘ Tirus verb. ex re.
5 A q]diﬁ-,ej_hwr s vuritte verd. .S{d prima

- apinie,vbique communis , quam fdnll"l{‘lt Specula-
tor b, g.sie.de locarss §. nunc aligua, al si.de emply=

m;ﬁ,n.lcsr-\fﬂf-/’“‘ baber Ecc!c_[fs_, Bart. confo21 1.
2. lib, 1 Lod Rom.conf.388.7. 3.6 gl g 3 gom. 1.
polf mediumyerl-Sed quid iz eis , & vhique additio,
Felin, i cap. ad mrﬁwz.:zzm srm 6 verl. Fallie in
alimeniis, ext. de refCripe. Guid,Pap. quaff, [en decif,
576 mawerl, Niff in aliguibas , Bart. Caifanensad
,;,,;;ﬁ,md EBirgund, ub‘. 11, de§ cenles;§.6. ¢f.verbo
contre };ﬁgﬂaf,n.z verl.Secunda iﬁmm,Timq.drFr;’_
wileg.pie caufe, priwileg.c 3. LodiVitalis is tradf clas-
Sulsin, un fHTi .aIImmrvm?ﬂppjﬁe YERRREIATE Crom iteyit-
mentd 86 ad 90. Euctard, a locis legalib. loco 5 9.
#b alimeniis ad piam canfin. 9. Mare. Ant, Natta co
215818 Lib.t. Pewns Pholler. inpraxi cenfisli,
gerb.buinfm di cenfualia fuper rebus, n.6 4. aliz7. D.
Pref.Conarr. ir cap. Rayrunrius 16.de reftam. §.10:
#mbi 166 175 in .;.Dcrrcn‘af.z.p_c.}i. §.6.2.22.
verl, Foc enim falfum, B.Ant.Corduba de Laraad [,
[Equis aliberis s, §. fiquis ex bis, 7.39. G 434 de
Liber. agnofc. Toan, Pect. Surd.ide alin.tiz 8. prouil 5 1.
8.3.6 4. verl, Ferins tamen , Aluarus Valafc, de spre
empliyt, 4.4 #.7. @ .32, #.20. loan. Matienzus 4d
L.8.ir.8. 1ib.5. nowscompilar. glaf.vn. 2 2.verl, Quod

Jalfsm, Pecr. Bacbolad L. ff folumatrim.3. p.num. 2 9.
Stephan. Gracian. difcepe. foreuf. rom. 4.4.cap.68 3. &
#,13.4d 7.0 decif. Rote Marchie 129. 7. 12. verf,
Nam folium,ac w.13. Auend.de cenfibicap.ag. exn.a.
 6Ap.2§. 7. 3.4.0 8. (nili quod hic mal¢ purat, an-
tiquo etiamiure infpedto,omnem obligationem,ex tex
framento prouenientem,fimul elfe hypothecatiam)D.
Ian,del Caftill, guoredicontran.tom, s.cap.1og. n.ag.
verl. Nifi vel in contraltn , Alphon(. Guzman, de
ewill.g.31.4 n.25. Ex quotnm fere omninm refola-
tione & illud conftar,quod talis non daretur {peciali-
tas in alimenzis, vel Gmili alia canfa,fi fandi,alterinl=
ve certe rei defignatio facta fuiller per dictionem fx-
persvel fimilem, reale ins,ipfi rei impolitum , fignifi-
cantem : quomodd accipiendi {ant; alids refellendi
Rebuf. Negufant.8c Gigas fuperiiss relari; tamet(i in
hocarticulo nihil certam firmet, plané termines con-
fundens,loan, Gatc. de expenficap.4:0.52.5 3.49.70.
& 5 1. Qualiter autem hypotheca propria ab impro-
pria fecernatnr , initio pracedencs numeri obiter at-
tigi,aptiiifque ac latius explicabo differs. 3 5.ad 1.ar-
gumenri (olweionem.

o Non idem procedit (vt ad argumentum. tedeas
mus) in melioratione quota bonotnm, puta tertiz, vel
quintz pagtis, ant verinfque fimul, filio, vel alij del-
cendenti fadka , & in re vel {npex re certa affignara;
inxra L17.18.¢" 19.Tauri,que funtd.1.2.0 .46,
Isb.5.50ue compil. Nec enim res illa allignatar ad fe-
curitatem iuris alicnins temporalis,vel pecperni,inxta
quz(tionis noftrz hypothelim, nec rursis ad fecari-
eaté iplius quote.Quod patet,nam aut melioratio illay
fiuc omnina libere, five fub perpetut viaculi few ma-
ioratns granamine,facta ot per contradtum inter vi-
003 cum certio ex cauls onerola, vel etiam cumfolo

meliorato,cui tamen res affignata, vel eluimodi con-
tradtns l'cripmm {oleminiter cradita focriv;& his duo-
bus cafibns affignatz rei domininm Ila[iEn in meliora-
i cranfic inxta b 1 7.0 44 Toari,quie fone,lrsire,
G Ly, it 1ib. 5. powe compil. cum vhique 3 Regni-
colis obfecnatis,opsime Angal. de melior.add.3.gl1.
. 7. In quibus quidem terminis non poteft res illa,
quz iam mmeliorati facka eft cul proinde pro-¢a 3 gue-
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camque poffelfore anocanda reivéndicatio competia,
Lofficium g. L in rem aitio 2 5. ff. de vei vendicar. cuh
wulg fibi iphi abligara dici,ex reg./firem aliciam 29:
illic. Defimir pigrus effe,ff.de praguer afF. Lewn gui 17,
per wg.-téfvtcmh,ﬂ‘.quiPmar,iﬂ pign bab. L, ex fex.
ranie zo.§.Latinus argns,circa fin, verl Neque emim
fFode exceptores ind Lucgue pignus 15 ff 4. vegiur. ci
vbique notatis; & in eleganti fi‘oroﬁw a Fachin. &
Ant.Merend.concrominr.ilo b1 2.0, 3 2.4 verl. Hee
eft fensentia,hoc verd lib. 3.cap.4B.a.10. Autablqué
rerti) intergentu,d traditione rei aflignare, vel feri-
pturz, etiam pet conttacum inter vinos melioratio
fadta eft,& chm nataram vidime voluntatis, ad mor-
tem vique deambulatorix (ortiatar, vt ex iifdem illis
iz.-glbus Taun, & c'om?ihtioms apparet ; & vlira or-
dinarios earum interpretes ; oblerwant D. Molina de
Fifpunor.promogendib.4.cap. 1.4 princip. (vbi tamen
o uptim:m quoad hoc inter mailoratam in vl
ma voluntate infticutam ; aic per contradium inter
wviuos differentiam conftituit)Melch. Pelacz i Mieres
demaioragib, i p. g.22. 01, undtt . 21.82.062. &
191, vbi regulam lace limitat, & q.36. cum 7. feaq.
Pater Lud. Molin.de inff.c inre tonn 3.9.58 3.00m 42
[eqq. Fontanell.rom, 1.de paékis nuptial, clauf 4. gl.9;
P52 mi42.D.Joan:del Caftillo qmu'a’.cwffr,l_om t
c.5 v zgwverl. Ego wers,dr som. 5.c. S owverl Negariz
wm tamen,conlequenter nec in ipfa re aﬂ';gm_ra v_lla
cadere obligatio pateft pro fecuritate quote in vita
meliorantis, quippe qui eam pro libito renocare va-
let,Eclicet id in dubio facere non cenfeatur per folart
rei affignate alienationem, vt eontra Michaélem Ci-
fontanum,& Anc.Gom. n. 5.5 L1g.Tawri, longe ves
ritis decoernnt Tellus Fernand. eos miratus én L1727
7.1 27, n princ.Dom. Ant. Quelad.gueflinr. fs&.ﬁx;
gnhgiz g o.verl, Et ciems refidunm, Matienz.inl. 1o
tit.6 Lib. 5 compil.gl. 3 006, Angui..ic ?I}Ff.ﬂﬂf.‘!!.ﬂd Ly
einfdairgl.qmys. & adl.ziglin6.0 ghan. ad
fim&in L ggl4. mum.4. verliculo, lind ramen , Gu-
tiertez praif.queft. lib. 2. 4.56. mus. wlr. arrei ipfius
alienatio ytique valuic,neque vilum iusaduersus cam
cinfye poileliorem melioratns babet, {ed tantum poft
mortem meliorandis aduersis cztera bona, viex eis
fibi quotz illins [adisfactio fiat iuxra valorem bono-
rum teimpore mortis iplius, quod l'cmpc: l_an\c:cn-
dum efle conftat ex lege 19. & 23, Tauri , lege 3.
& 7. d. rir6. lib. 5. compil. profequitur optimé vitra
ardinaries ¢# iffis legib, D. loan. del Caftill. d. tom. 4.
cap. 16, #.34: € 40. & ¢ap.3 5. A num, 47. ddedque
ilxea id wmpus Pet:ﬂ etiam quota diminui ex alje-
natione illa,vt aduertic Anguls indlgly ma ;.6
15. verl. Sed mon fine dubio. Sed & hoc pol't;rliom'
calu, guo ablque tectij interuentu ; & el vaditiong
vera vel A%ta, melioratio facta cft , res ipfa pro quota
affignata non magis poft mciirn;antisr morten EU'ME
pro eins {eentitate abligata dici, guia ftadm 2 1P.fi
motte res cadem, quatenns quotamn non excedit ( id
refidno namque emhind nxta leges Regias relecanda
venit) in plenum; ac perfectum meliorati dominimm
com froétinm acce(lione cranhit, ve aduersis Tellom
Fernandez #n L. 2o Taweri n, 1 1.nnncupatim docoeruns
Madenzusin L, g.0it.6.d:lib. 5 glofl.3.m.6.versL.Vbi an-
tem tradirio, Andr, Angul.bene explicans de meliorar.
ad eamd 4.5l 4.0.4.9- & 6. ac nole.ved. Si avsem
&ffer dowatio, & nemine telato id velut hounm ad pra-
xim riorat Micres de maisrar. 3.pig.9.m. 14, Inftarniz
niiram tei certe logare, in qua etii olim id elfer con-
trouer{um, frequentid{que admifdum > fiGdum tanitim
dominiom abfque acceffione fruttui,d teftatoris mor-
te in legarariii tranfie,fic intelledta dec. Textinl. c#
pater 9.5, fwrdo, ¢ Llegatwm 80.41.8 2. ffde leg v
in L Titio 6 4.al-67.in fin fFde fartis | verd anté do=
mmia,q_umtivisrcuocabﬂe,cum Tudui increméto,
Mm 2 ab
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ab adita hereditate dumeaxat, inxta alia ivra, qua fic
vulga accipinntnr, & cum precedentibus conalian-
i, 172 leg, feruwm fily 44~ alogat.s6.§.1. 0 forno 6 g.
wlopain princgrifi tibi borno 86 41,88 §.coom fersmes,
[Fde legac, v.com fimsilsh. v apid DD.vbigue & plu-
res relatos , ac more (olito compilates & B. loan. del
Calbil. quer.comtriom.s.c.112.6xn. 36 ad 41, inclu.
Jiné:atquc alios mox e ferendos videre Jicer , quod &
apud nos probaram eft in £, 3 y.venf. ¢ aundecimes, vbi
not. Greg. Lop. gl.5. & snl. 57. vbiidem Gregor.
gloff 4. s prinoip. situl.g. parti 6. ( quicquid Anr.
Gomez earum legnm immemor contrarium quoad
frudtis {ecurt doceat som.1. war. 6.12.7 5. & 22,
fecutus minns communem fententiam, & Lille 3 7.par-
fiza explofem,quam lare etiam probat Fachin.cousros.
faetis b, 1 2. cap.6 8, & quicquid aliam eciam quoad
frudkns docendi rationem fequatar Ant.Fab. comscd.
lib.7.tar0 ¢. 3.6 e, 4.poft med & verf. Q{cmdafmdém.)
Tamen hodie nonufimo inre infpedto, quo cefta-
mentum beﬁ]uﬂ haredis etiam inflicutione , vel adi-
tione fuftinetar . L.1.¢ir.4.d. fib 5. ra-m‘v."!ar. aded ve
nec bzredum ab inteftato aditio requiratur, vt
( nounullis licit mantibus ) frequentifs no-
feates concladunt, fecnndim mox referendos , lon-
g¢ werius et , veram legate rei dominium eum
! 1to-frnduum , ab ipl_a teftatoris morte tran-

fire in legatarium ; vt notarunt Cvn:gﬂr.Lap. (qua
m more fuo cogitandam tandem relinguat )
glof 4.4 verf. Sed an bodie de isere Regom,
s Marcus Salan de Pace ad /.3, Taur. 1 parr.
Auter.g4 5.8 pa6. D. Anton, Padilla ix leg, eam
qum i, 86, & §7. C.de fideicommiff. Ioan, Guticr.
i ffmma poceft s, 368, de legat, 1. Didac, Spino
1 fpeculo zefam.gl 8 num. 8o, Maticnzus in d. leg.1:
#it.g.glof 14030, 31.6 32, Andr. Angul. ad rela-
vam L. q.qlof s muen. 3 ver[] Hodie tamen, Ceuall.prait,
quaft.lib. g7 9., 3.6 8.5 lib. 3. q.758. mam.a 1.
¢ 16, Nec argnnientum , quoe Tellas Fernandez
nititor , vt contrarium inte ad quotam affignara
re doceat , ﬁunl\l:ﬁm ex len fiquis bonarim 3 3-

fidelegar, vbil tis borfornm fr
squitar nili 3 tempore moga , quicquam
i com lex illa loguatur in g
:, nullareddignata , 4 guo. pon ¢

mltar argumentum ad prelegatom quats affignatom
in re certa, inxta tadica ab Angul. d.glofl 4 rimer,1.
: :

(-]

& 2. vbi maxime i verf Quoad parcem, i @
#ifi repudiaffer, id notabiliter declarar,ac limi

nind videndam ; moledque minas fami arg.p
pr.ﬂcg_.‘lsu\.n €srtx rel nomine quotz , in quo. Tel-

iple for dy c20.%an. 7, 10. idem padam allewe- -

eanzrat, multd inftivs taxaras 3 Matienz. S
9 Fbi anrem » Angulo digl. 4.n. 3.i% princip.Quare
quod in argum:nto dicchatuc, e ad quote fatisfa-
éionem affiguara infofficienti reddita , vel peremp-
ta, ex aliis obligati bonis cam fupplendam ; velfol-
uendamn effe, damraxat procedic cim in vita melio-
tantis res periic, .vel infufficiens reddita eft ; quia
nimirnm illins volun quoad quotam cerea eft,qua
in dabio ob reiaffignate diminutionem, vel peremp-
tionem ceilare non yidetur ; nec enim  guota ipta,
s quoddam eft, aliis bonis manentibus,
, iuxta reg. Text in Lin rasione jo.§.incer
& antem res,verf, Sia g di. falcid. 11, §. & ifle
quidern 4.in prin 0 §. 7e conrrahitur 2.in fin ]
deiobligatio. e alfl.incesdium 1. C. ficers, pesar s,
stewr is eni,verfl Er is quidem inftic,quibus mod. rec
traky,obli i 1.parei. 5. clim vbique notatis, &
a]: Ant.Gom, var.vefol.tons. 26,1 L., 49000 tu it v
riese, verf. Sivery eff ‘J'u'mmﬂiy gewerica,

ool 391 3.0 co 5 3100 de.alim

#.186.@ 17.confert & Texe, in Lfi grege

cuom adductis a [ éiro Duenas reg. 195, Alind wery
dicendameelt , 1 poit melioratis morsem pe:':mPcig_
nis, vel diminucionis pericnlum in re aflignata con-~
sigerit , quia tale damnum procul dubio fubibit me.
lior. 5, VEpoe tei iplius & morte meliorantis verns,
ac perfedtny Dominus cficétas , iuxta nuper tadisa,
iundta reg. leg fi fewerator 6 ff. de mant. fanvre, cum
fimilibus relacis fupra msea. 1 1. quibus apud nos con-
venit feg. 2 0. verl. Mo fi acaecicffe, vbi notat Gicg.
gloff 6. eaeu1 3. pare.s. & alia reg. Lipen. & fin.Cde
peric.cr commod.rei wend, ac fimilium , quibus etiam
confonant apud nos leg.2 5.7 2.4, tit.5. ead. parsig,
& in terminis oblermant Angelus de meliorat.ad I, 3,
2lof 1.7 vetl. Periculum etiam,inuito verl. Et poff
mortem, Mieres de maiorat. d.3.p.q.9.7.14. veil. Es
Lucram G damunm.

Non igitur recte ex antecedenti argament.illa eis 51
elicitur Cprli;:qflilltl.l > qudd obligans {e ad (olutio-
nem cenins , cumque loper certo fando comigmns,
fando quoque perémpto, ex cateromm bonomum
fradibus ad ilbus [lutionem cug{:lldu: fit, virtute
[cilicer perfonalis ebligationis, qua manfic , etfi hy-
pothecaria , tacité inducta ex impofivione fupet ille
fundo , per intericum cius fublata (. Quia gqued
attiner ad exemplum meliorationis quotz » i
vel fuper re certa affignate ; ex nuper: tradi
n¢ apparer, in ea re hypothecam confifiere nullo
mado pofle nec in vita meliorantis , nec polt , fed
ideo re ctiam extinéta quotam deberi , quia illa tan-
quam genus perite nequit.  Quod verd pertingt ad
preeitarionem annnam, fuper certa re impoijitam , v::!
etiam ex illa folui inffam , i it alimentorum , et
talis impefitio einfdem rei hypothecam indmeat ; 38
nc demum tantum propri¢ cam inducit ;, perfonali
oblizationi accedentem , cam calis puzitatio tempo~

; feens fi fic perpema, qualis eft annuus re-
ditus redimibilis , qui cum pendeat ex veluntate de-
bitoris an redimere eam w‘:lll:J nec ne , perpetuns e
dicatue , jnztaea , qua late cam pimibus pmbauif
mus Differe.ag.umm. 1 3. nee proinde in eo poteft ve-
ra ac propria hypotheca cadere; qumia repugnat naro-
ra huinfmodi confignatini cenfus , in’ quo ratione
perpstue impofitionis , principalis obligatio: nom
elt in petlonaeam conftituentis , fen vendentis', [ed
i e fuper qua illum conftizmic, & cuhﬁgn.‘.uitﬁ
qua ratione hypotheca ex tali confignatienc riul-
tans , omnind jmpmpriq , & abufipa eff , ficdid®
ob rei fuppefitionem que in illa dawer , inftar ve-
KE, 4C PEOPTIE hypur_]m:x % longé amen aJi:qr,
quia non in canf‘tquenuam pﬂfon: rem {upponit,
vt hee , fed per fe, 2c P::’n:ipe_litcs , vud mgy. laid
probauimus innétis , quae D#ffers. fBg. lacis dilfere-
mus,

Nec ad rem pertinet qnud in extetmo argnfnen_-‘
ti- dicebatur ; frequentiffimam effe in huiui:rpcll
cenfluali contradtn generalem bonornm abligatio
sem poft fpecialem fundi fubiugati ; eamque ex'inm
in {pecie noftr: litis acceffiffe. Quia relpondendum
cit, dnpliciter id accidere ; primo quando cenfus i

irar ; & corftituitnr fuper certo, ac defignate
fondo, & genéraliter foper ceteris omnibas bo~
nis- conftitnentis , itavt omniz fimul ad cenfus fo
lationem confignéntar ; & licet g-:ncn{tm bunﬂf

ram ‘obligationem hoc mode fadtam valere’s nee
huius confignatini cenfiss naturz’, aut inltitie quos
quomodd adnerfar , faltem e communi, feel=
fa difpofitione motas proprij Pi] V. polt’ pluresate’

:laves concludar Felician.in elaps,ac l.m!}.ﬂllﬂ’
non patcos Ga '} r. Roder.de m':r.i':b.z‘—'f#ﬂﬂ—?
numere1 3. - cives fm, verfs Iraguecéffante , quorom
etiam, & Alwari Valaf. ad idem meminic Lodouic.
Aucndide cenfib cap. §7.0mm.5. amen jlli loguantar

s fuppo

Differtat.
fuppofitaalia opinione qudd cenfus poffitetiam fu-
fola conftituentis perfona , fine perfonali eins
abligatione conftitui; qua ﬂdmi{ra, ‘mirum non eft fi
im illam aliam declinanerint, quod fuper generali bo-
nofam obligatione , fiue fimpliciter, {iue poft fpecia-
lem certae re1, multh magis col'lflll_tul valeat; vnde fi-
cutin prima opiniont pEoEl!I;L{UDf" ertarunt, vtidem
Auend. late pmb:u', l:Dl‘lt[a\:IIS.f:thfJUcus cap.§8. ex
B, §7. A€ Poﬁ alips optime Ludon. Cenc. Md.tm
Al Poaka. 3 1476, EX X100 & nos bmncr
notanimus. Differr.z8. #um13.16.% 74, &in hac
offerioge non minis decepti funt , vt aduersiis cos
redbe aduertit contrarinm do_cells Ludo_u. Auend. d’.
cap.s T rmn._-w’.r. idque vcr{{]imnm effe., communi
eciam iure nfpecto , ex plaribos probant Virginius
de Boccatiis,& Ludon. Cenctus de cenfibus, ille 1. pi
wamn.38. & 2. p. . 37- 667, hic verd (maxime ex-
endens, rariflime,ant nunquam iuxta opinionem il-
am euenire poffe, vt cenfus ereditor pericolum {ub-
gat extindtionis illias ; ob exun&ionem reicenfice)
PoUCAP3. 4.3 81E 2 UM 2. o 10, fj“qa{;ﬂ trafl, de-
cif:8c. Rote Rom. #. 3. Secondo modo generalis bo-
nermm obligatio in cenlu interuenire potelt,cum ille
nominatim [nper re certa, ac fqi.s limitibns defignata
imponitur, & ftatim generalis fubfequitur ebligatio,
& E;psthecn cateroram conftitucntis bonoram pro
ciafdem cenfus fecoritate , 8¢ faciliori (olutione ; &
in hac fpecw yerifimam eft , huinlimodi gencralers
hypol.he“m, & oblivationem bonorum validam, ac
frmam effz, nec cenfum alids legitime impofituin ir=
riem conftituere , quemadmedam relolnont Pater
Ferdinandus Rebellns 2, pare. deobligationibus , in-
fitie, lib.vo. gueft, 7, nwm.z. veid, Licitwg guoguc,
Stephan, Gratian, difeceps. forenf. tom. 1. €ap.141.
niom. yo. & 11, Ludou. Cencius d.art, 1. mum. .
Quanquam indubio, cum de expreffa voluntate im-
ponéntis nan conftarer,qudd catera bona zque prin-
cipaliter, ac rem defignatam cenful imponetet, ac in
omnibus reale ins per fe fubfiltens conltitueret,& in
gorum conflequentam perfonam obligaret, potils in-
dicandum (it , impefitionem [nper cereris bxfnis e
neraliter faftam;polt {pecialem in re certa, vicem {u-
bire verz,ac propriz hyporheex ad diEertntinm im-
propriz przcudemis_ ob lg:c-:l:lcm el cunﬁgnmg-
nem , nec proinde differre a s:ncrah Egun::rum obli-
garione poltea fadta, vt vel fic actus fuftinescur po-
tiirs quim pereat ; fuxea regulam Textas in L guoties
12.fF. deveb. dublis, cum pluribus aliis,in fimiliz me
relatis, 8 exornatis Differr.2 8.mum.28. Nec nounm
eft,vt idem verbum , ad dincchi relatum, abfurdi vi-
tandi gratia,modo propric, & modo impropric viur-
Pm:u[: La. ff.de njﬁa Proconf. cum relatis 3 gI‘ verko
mangmirti,quam vitra nrdiua‘.‘ms,,fglut notabilem ad
hoc commendat Ant, Gom, var. refol, tom. 1, cAp.t1.
mim, 5. verl, Sed his nen obftantibus , Pa_ﬁ princ. Fa-
chin, comtron. inrs Lib. 1 3. €ap.3 3, verl, Addo ege.
Accedic quod viilis eenfus impofitio, ob inutilem
adic@tionem fequentem, que diveclfum, ac licitum ef-
fedknm operari poteft; vitiari nondebet, argumento
Textuséx L1. §.fed i mibi,ff. de verb. oblig. € inveg.
wtile | lib.6. arque ita P:.l]]m_apugl Rotam Romanam
in co cenfu admittuntar cenfos, foperre certa [pecia-
liter conftitnti,& generali[cr faper c:tt::is_boniscnn-
fitnentis; ve videre eft apnd Card, Mantie. fic regté
imcxpget:mgm .rfujj’: Rot. 30 2.mm.9. & 10, Ludou,
Cene., d.artoz. & nu. 3. ad 3. & poft tradk, de cenfib.
decif. Rora 102, 405 ad 9. O de
qumodc‘; etiam .‘li:cip]c:!.ﬂ:! cft fimilis, gnz ?P“’-’! nos
¥iget,peneralis confustudo, de qua vltza.alm‘s fidem
facit Felician. in arg, commenoratas ; quicquid iple,
& Galp, Roderic. caius fuptd ciam memini, atque
ab yno. & altero relati in longé dinesfum fenlum camy
D. D. Idf. Felg Differesi. Jurss Tom, I
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iiterpretentur. Et hzc de {ecando principali argu-
mentnam,

Tertium deinde non magis officit ; famprum ex ¢,
L domo 31, . de pigner. ait, com fimilibus ibi addu=
&is; quia procedic it proprictate domus , gue nog
tantim in [uperficie eins confiftit, [ed etiam im6 mul-
t0 magis. in area, quz ponffimaipfius parsclt , cui
[uperficies ipfa cedit,fine acez el {ali dominoacqui-
ritar, L inrematlio 2 1.5, vie. Linlian. 37. L. infun-
do 38, L. falum 4 9.ff. dereivendic, 1. aded 7. §.cum
iz fne., & I fifupra 28, ff, de acquir, rer.dom, |. exm
qui adss.y 3. circa fin, princ, verf. Fr puea , ff. de vfn-
cap. §. cum su fuo 29. al. 27, vbi Pichard. wumw. 1.
alia inra congerit,éinff. de rerdinif. Vnde eft, % ve five §3
domus fimpliciter alicui pro debite obligetar , antin
vitmo elogio legetur , que fuperﬁ_:la extingta , ad
aream n:ducarur;utquc ita in aliam chciEm mutetur,
hypotheca,& legatum , qua proprictatis' ac dominij
ins R-quunmr , nop mindsin ip!} area , adeoque in
l]:vtci: mogata confcrnentur 5 fiue impliciter ‘atea
obligata, vel relida fit, cui adificium poltca futric
impolitam,id etiam veniat in hypotheca, vel legare,
guemadmodum quoad hypothecam probant &4, do-
mo,Lfi fundus , §, fires;, & L.Paulus; §.domus, in ar-
gumentum addedz,quoad legatum verd lex i grege,
Verf, Quemadmodum , Liersum ild , §. fiaree, & L ff
area,ibidem commemorate , lundta Kgula Textus sm
i. fiex roro 8. in princip. illic,quia eriam fi adieci [fer
aliguid ei fundo,angmentum legataria cederés , & snd.
quiod in revum 24, 8. Ji quis poff, ff. de legar 1. Leim
fundsus 1o, ff. delegat. 2. b 37. inprincip. tit,o. p.6.
id qued vltra ordinarios iz d. 1. domo , & fimilsbus,
redké explicant Tacob.Culac. lib.2 3. obferuaricap.2 2
verl, Muzatio,quarem axger, @ veil Que musationis,
aliifgue in loco inferins referendis, & loan, Berchol-
vem ad . finitur, w1 3.anft de 9fufe.

Quibus ramen,quod ad legatum attinet,obft. Tex- 54
cas difficilis i . [f legatwm 65. §, [ domus, [f. de le-
gar, 1, o in LfE chorus 79, §. area , ff. de legar. 3. qui-
bus in locis fine” domus legata defiructafic, & ad
aream redacta,etiamfi poftea zdificara fit,legatum ex-
tinguitur, v patet ex dr..g. fi deomses, illic. A fiea doma
d:jﬁ—s.ﬁ‘g, aliam cedemloce teffaror adificaneric, dice~
anss interire legarum,nifi alind ceftarorem [enfife fucris
approbatsm ;3 Ruc eriam area legata poltéa zdificata
fuerit, non debetur , nifi ad aream itérum  redagta fit,
quemadmodum apparet ex d.§.4rea, illic Ares fegara
[Finadificara medio tempare fuerit « ac vurshs area Jiry
quAnquans (HNC Peti son POLETal  WANC Famen deberur,
Ec licet primus obex ex 4.§. ff domns, non patim vi-
geat (de quo ap:ibs pnFr differam , dumd_c differencia
in hac materia inter proprietater; & yiumfracdnm
agam ) fecandus tamen ex 4. §.frm » longé ‘magis
ftringit; clim contraripm aperte feriptom fit fnd. I,
Sersm fily 4.4. alias 46. §.ﬁ'arui‘f. delegat.1. illic.
Si ares legare dowes impafita fie, ehebirnr legararie,
nifi reffaror mutayis voluniatemy & d. L. fiarea 39, fF
de legar. 1. illic. Si areelegara , poft restamentnm
faltum adificium smpefirum ¢if  Uivumque debebisur,
& fulum, & [uperficinm, quibus apud nos confonat
i.37.verl, Effo fevin, vbi Gregor Lop. glofl'1. € 2-
sit.9. part,§. Inquoram* iuxis locorum elucidatio- ¢ ¢
ne , & cenciliaticne D D. vhigue:, atque alibi peffim

magnopert infudarunt, vt éx mox refcrendis confta.
bit: & fame Odofredns, Tacobus de Arena; Bar-
tolus , Albericus , Paulvs , Caftrenf. Alexander,
Florianus de S. Petro, Imol. & Francifcus de Are~
tio, ac czteri fore omnes 37 didla lege ferunm fily, §.
fF aree explofa Aceurfi fcn:entia_ 2 d‘iuimmis n
dilte §. aree legire mulatam foille teflatoris
voluntatem . eamque vice verfa durafic in diffo pa.-
ragraphe fiares, & in diftalcge [i area, frequentilis
Mm 3 diftin




