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diltingnunt. inter dificium , aree propriz legarz §
teltatore impolitum , de quo pofteriora hzc rura in-
terpretantur ; & adificium, quo:l alienz azea !ega[_.z
impofitum eft ab eins domino, de que locutom fuilje
Celfum I.C.aiunt iz d.§.arca leguta,non minore qui-
dem dininatione,quam Accurfius,quem ob eam cau-
fam refellunc, vtagnofcic Arer. iz 4. §-ffarca, verf,
Sed ego non wideo,& Tafon,tametfieandem diltinétio-
nem, velutin f& veram retinens in d.b. ferusem fily 6.
fipornda, 5. quam etiam retinent, 8 velur illis in-
fibhs conuenientem {ecute tuentur Anton, Gomez
PO L VARV CAP L 1 U1 G AG FRTSieS R4 1. in PFini-
ep, &in fin. 1. Ferdin. Menchaca de ficceff. crear.
lib.v:§.10m 1 0 1. Petrus Peralta iz Lekm fiundns 10,
#ama 1 v .verf Quartaporeft affianari,fFdelegar.: Can
terum ab ea mterpretatione, & diftinét, illis ]eglbus
applicara {nam quin per f¢ vera fit nemo dubitatJme-
i) L{:il'edunl:,aﬁmmcque aliter interpretantes Socin.
Senior s dil i ex tozo S.nmm. 1. O 2. jf de .i'egxr. i
D.Francifc. Sacmicnta felelt inserpresariib.6.ad dick,
Lt findus , [F.de legar. s & num. 1. ad 6. inclyfiné,
loannes Garhias de'expenfic.s 2.mwm. 3 4. verf. Ego 1a-
e exiftimo, Didac.Spino in fbecn. teflam.gl.8 prin-
cipilisr. s6.in findn. ;.8 38.D. Anton. Pichard.
#2 §.1.nftde inutil.a num, 3 9. Franeilc. Duard s com-
ment.ad vit.ff. de legar. ¢ in d1fi ex voto,poff princip.
ver Quaftio eft, & in d Lovege 22.verf Fideamys de
Jecundo,cr in dLfiruum fily,§.fiaree, Donel comment,
surcinil. lib 8.cap. 17, ver(, Mutatiorei legare , Tul.
Pacins {egim cociliatarum centur.7.3.45. Nicolans
Genoa de cozciliardegum, pag.amibi 3 4.3 coom 2. [egq.
nouilfime Anr. Merenda comronerf.inr.lib.4. cap.1y.
Ferrorsm. Qui duo poltremi pené omnes eorum ins
tis . [ocorum inrefpretationes , & . conciliationes re-
tulernnt , ac figillatim confutarunt ; neque tamen
?F’i r!mg:s_t}[icirﬂ rem explicuerunt’, quippe qam
ille indecifam randem , 8 maturiis cogitandam reli-

§6 qn_it; hic* verd omnium peffimé , & innolute ni-
mis enodauit, confandens lepatum proprieiatis arce,
cum legato vinsfrudtus, coius longe diverfam ratio-
nem efle inferids aperiemas & in viroque regulam
facuens 7.6 9.in fanorem legatariy,quod =dificiom
arex legate impolitnm debeatur illi, velus legari

eellio ; eamque reznlam addica exceptione 4.
non procedat cim area ita inxzdificata eft, vt [pe
mutauerit, penitns labefactahs , & inanem reddens;
conitat namque per zdificij impofitionem indiflingte
fpeciem arcz mutatam efle , & indinerfam aliam,
nempe domus , conuerfam , ac proinde inxra inter
pret. iftam numquam regulz locum dari j nec enim
b id ninus [pecies area mutari definit in do
quod zdificinm impelimm totam aream non o
pstyve falsh {upponit Merenda d. c.19. 2 #

£: quando area, hoc fiquidem tantim €re po-
teft,qudd (pecies illa arez, qua fuperelt, mutata non
16, fon antem quin & [ non fit tota area occopara,
fimpliciter verum Gt dicere, ob illam , qQu occupata
eft, aream quee prins fit, nonc nonam flu.cicm elle;
vt in vinfrndo nominatim obferat , & explicat
Francif.Conan. comment iur,cigsl ib. 4.08p.6. num. 7,
uer|. Arque boc sarefligendion vide sy | innflo
o Ar non racft: confere yulgaris regula quid
idem eft de parte-quoad partem , qued de toto quoad
fotum, quam late probaui & exornzni D fferear. 4,
7.20.0" Difl.12.7.66.8¢ illa alia,quéd magis yel mi-
nns,ve loquunrur vulgd, fpeciem non murar, L cai
Irillic, M,—jgi]rqm s pim,qﬂ.&m aliud gii ffe videary
fquem adm [eruit.amste [capham 4. ffed eui

verf. Ecenim mediocrisare,ff. de fundo irffr. com fimi-

libus , prout alids expendunt Marens Anton, Nated

Corf aozin. 6, tom. v, Toan. Cephal. conf. 300, 711,

P.2. Pewns Surd. corf, 3o, WG 5. 3 firt, & wenf.

luris controu. in Hifpal. Senatu

368.m13.bb s, & decif7. 2 2. Stephan. Gratish;
d:f&rpmt.fure:g".wm.,;.r‘;.v5 2.2.9¢, Marius Antonins
Maceratenits varrefolue. lib refolut.39. 2hm 4. &
exornat optime Cardin, Tulch, prait, conelif. rom. g,
lie, P conel, 352, Necinra , quibus Merenda nititor,
quicquam ei (uffragantar , vt pauld poft eftendam,
Rursus falsd fapponit i1 7, in dl. ferusan fils . §. f
ares , regulam ltacntam effe in fanorem heredis ‘con_
trz legatariom, atque huic ininndum efie onus Pre-
bandi voluntatem defuncti, quod poftaream in do-
mum mutatam adhuc duret; quo nihil certd abfie
dins, & a mente,ac verbis Vlpiani alicnins excogitari
potelt,cum regula aperté fit pro legatario ftamea illic,
debebisur legazario, & exceptio fatim fubiccta in
virf. Nifi , neceflarid in adeccfatium hoceft ; here-
dém , onuscontrarinm probandi transferat , ex reg,
Text. s Liab ea, parte 5. ff. de prebar. cum traditis 3
Bart, iz Lguoties 1 3Af. J¢ quss canrioniboms , Alex.conf
79num.5dib.7. Dec.tn b6, & 7.6 deveg. iir. &
couf, 1 4 2.4 ver( Chm enim alienatio, tam. 1, 1af, i
Laawm. g 3. ff.f5 quis in ins vocatus,inlcatera 4348
prinep.nwm. 4-if.de legar. 1, sn La Dino Pio 1 g, vumy
27-ffde re dicaia, & inl.qui Rome 122.in princip,
num. 17 ffde werb. obligat. sc poft alios Tiraquel. de
recratl confanguinit §,1.81.9.mmm. 209. Gabr., Saray=
NIz AHNOTAL. Al }'Igiheﬁl_ natab, 19. . 1.0 §i Mafs
card. de probar, lib. 3. conclyf mibi 1267, ex w1,
Mictes de masorar. 1. part.quaft. 3 cunmm.g.Crguaft. g 2,
asm.61. Didaco 3 Britoad cap.poruit , de locato, §.1.
#.12. Maxime cim & alia inris reg.concurtat, quod
in dubio veluntatis mutatio non prefumatur , adeg~
que probanda fir ab eo, cuius interelt illam mutatam
cile (qualis hareselt in prefato calu) L 3.1, cum qué
22 ff. de provar. L. citm hic fFarss 32.§. fed vbi femel,
[ide donas] Lucius Titine 1 33, in princ ffode legat, 1.
Lomninm 19, wer]. Nec conera indicium fism leg.
Sancimus 27 verf Quod enim non musatur,C.de seftam,
¢.maiores 3.§.vle.ver(. Dormientes, ext. de baptifme,
profequuntor faté vira DD. whigue Alciar. 8 Me~
noch. dzprafumpt.ille reg. 2. prafimpe. 16, hicvesd
dib.y. prefumpr.i6 . & libro 6. prafimpe. 37. per 10-
ras. Malcard, de probar.tom. 5 .conclufimibi 142 3, Dex
nigue nimis Merenda fllitur dum verba illa didz
L arce , vtrumgue debebirur, & folum, & fuperficies,
ad hoc expendit, quad tota arca zdificio oper-
2 non fueric, quafi folum non alind intelligarar,
quim quod diftinctum cft ab mdiﬁc_io-, cum imd pro-
prie non-alind dicatur,quim quod (ub eo continctut,
eft enim {olum inferior adificiy pars, £ folwm 4 5.4fde
rei vendicat, |.a.illic, Infeviorem partem adificy , qua
[olum contingit,C.eod tir.cum aliis [op.n. 5 2 .addudtis;
in eoque difest abarea, qua locus efk , :ed;:ﬁ_cicl vi-
cuns,& apous, Lfundi 2 11.§.0ocus . de wrrv.ﬁgz:.:i.s.
Farescr dLfi avesscum fimilibus,quod & Horat.dixit
epsft lib. 1.epiff. 10,84 Fufcum,

Ponendaque domo guevendaeft aréa primiom,

Plus coloris habere videtur intérpretatio Duareni, §7
ac Deuelli fapra, 3 quibas fuPPreﬂh nomine fnm-
plic Iulins Pacins d.guaft. o 5. verf. Huic diffinitio-
i, & fequitur Ofualdus ad eandem Donel. 4. cafl
17.die.f, ve verba illa .0 fF chorss,§.f aves,quanguans
tune F:ri nen poterat , non deciline ndi_eth fint,
quafi regulam ftatuant , quod pofito zdificio, area
legara peti non pofit, fed cafum qui dccidere potuity
& propofitam ‘qualtionem difficiliorem 1edde-
re videbatur , indicent , quo nimirdm legarum zdi-
ficio estructo non debeatur ; qualis fuerit, f ex ali=
quibus indiciis de tali teftatoris voluntate conftas
ret, quid folam aream , non antem dompm ei im-
pofitam legare yolueric, puei fi arcx legarz homi-
ni vili magnificam dommum impoluerics qui calns
Wutatz volpntatis generaliter excipitur i o, §.ff

arid

Differe. X X XTI, 418

grez legarn , vt nihillominus id intellizator duranes
zdificia, eoque polted diraco, & ad arcam redadto, lo-
gamm conualefcar. Sed & hnic Interpretationi mag.
nopere repugnat verus ac genuings [enfus illorum
VErDOTIM GUAMGHEIN FIE PEis Hon poterat,qua aper-
ti: definiunt aream legaram medie tempote, fine vige
adhuc teitatore inzdificatam , manenic zdificio peoi
non pomifle,fed demam co _.:oifap{o 8 ad aream ige-
rum redacto , non vers calum aceldentatium’ indi.
Gant , quo area rune ptr_i non {Jof_l‘ft, nam vt i.j Cel-
fus fignificarer,inxta rationem recti,ac proprij fermo.
nis,coins Jurifconfulros omnes oblernancillimos fuil.
(& confbar,neceflarid vluras forét verbis talem cafuin
fignificantibus , puth fuemyuan sunc Pess von poffer,
wel mox porwifer , imd adhuc ad id planins lignifican-
dom,adinncturas foiller adverbinm forsan,

58 Smecedic itaque alia‘non parum‘acnta in:crpl":u-

tio, quam velut novamrefere Di Awt. Pichirdus ia
d s inft de saurilsbss fEipulat, nmm, 4 3. quod in d,
1. coorms, §. even legara , minime negerur, (ob aree
Iegm: venire & .rchri‘::u:n eidem impofitam, ims id
nquam verilfimum fapponatur , prove aliisin legi-
busditferte tradicamett ; (od ex éaderm iplz ratione
illud Celfus cins legis author fubiun Yerit, quod ma-
mente zdificio, (ol area petinon potuit,cum Pro par-
ie legamm agnofci nequeas, Llegataving, 3 8. fade Te-
& vl neminom, 4. & Lgregem G.f.de legar.2. apnd
aosl. 36, in princip, tie. g, parei 6. adedque ve talis
petitio locum habeat , expectandum (it an #dificium
Poites corruac, & ieram ad aream redigator, Negue
haic interpretationi refragatut Text. (cuins doctilfi-
mus ille vir non meminit | iz Ligui ves 98. §. aroam,
verl. Now eff bis fimilis , ff. de folue. vbi =dificio quo-
que manente ; aream qnoad zltimationan peti pofle
apercé cantum e} his verbis > fmd, & Peti poreit arca,
© eftimatio cins (olni debebic, Namedi vIgere non
parum v idzatar, eo quad non magis in contractibus,
amd muled minas licica eft alteris fei petitio, quim
quz in connentionem deduéta eft , ex regula /. gric-
gwid n:ﬁ?rjﬂgmdd 99.ff .de verb.obligas, in quibusta-
men pra area promifla peti #[timatio porelt, quare &
in legatis quando area , que [ola relicta oft , peti fola
nequit ob edificium i umpofitom , nullem yvidetnr
inconueniens , vtarez eilimarin peratur. Nihilomic
nus ab huiulmedi obice facile eft ( ni fallor J intelo
le@um hune vindicare, clim in d-§.ar cam, aliena fie-
xit area promiifa, in qua pr
iuxta mox dicenda, nihil a enire potuic ; quim
arez a{timytio,qua proind nper peti valnit, etfy
¢i pofted a domino zdificium Faeric impoficum. At in
d.§.area legara, votom contrarinm uppatiinns nem-
pe arcam legatam, propriam teltarons tuille, & ided ei
aceellilfe zdificium , veluc legati argumentum , ex
feg, d.é'.ﬁ ex tore 8.6 d.d.quod in vevim 3 4, §. [ guis
poit, ff. delegar, v, cum lace adduétis 3 D.Tean, del
Caitil. guor. contronerf.com. 5. €ap.G 2. X AWMERD 33,
quod proinde non potuit ]L'gu:;r!u:‘ repudiare, area
tantum petita. 1d quod non zqne conangeret, fi alie-
£ eﬂ'e:_.qnin fune Aunquam ez,neque fo-

la; neque zdificio iundta , domine innito debezerur,
adéoque nec pracise peti polfet, l_L'fl eiis du‘mtzxat
=aftimaria , ex reg. Text.mn §. non folion,, verf. Ita vz
beres, com relatis 3 D. Ane, Pichatd. mumt. 5 10,
i fin, inffir, de fegar. atque ita mi Fl.i!i.zlrct ab
areq aliena promilfa , que quoad (olam xftimationem
debernr, ve rraditum eft iz dul.qui res, §.aream, quam-
quam eius,, §. difpo sio (v obiter moncam ] zque
procederet in propriaarca promiffa, cur adificiun 3
promiffore impofitum ¢ffts, quoniamis ad aream tan-
tim obligatus cft , cuins @ftiniatioie |1_bu:atur jali-
ter atque 1n legato, in quo acc:ﬁ'_i(? etiam legarario
dcbesur , dum de contraria defundil voluntate non

in legaro,

conflat, igxiaea, quz dizimes;  Sed adhine haeip.
tefpretatio , quz renera fuit Bartholomei Soeinf
nmery 1. & 2. reaepti 3 Francifc. Ripa numers o, 14
4.Lfi cx roro , adedque immerits (ibi adleribitnr 3 1,
Attton. Pichard. ind.§. 1 inff. de imilib. vt 8 3 Di-
dac, Spind ctitus nec iple meminit, o, gl.8. mum. 37,
verl, Qud fir ) velex co’ non fatis wea cit quod re=
{tringic nimis relata verba A.Lf chorns,§. area, guan-
{eam tunc peti son porerar , ad [elam aream ablgue
=dificio , ciim tamen Pprecefieric mentio non tantym
aex legatz, fed etiam medio tempore inxdificate, &
ided cim verba illa ftatim fubfequantur,ad yuamgne
quslitaccin referri debene, nec vlla eff ratio,quz con=
trarinm {uadeat, argumenio Textus anl, 3, §. fitind
snter medios, illic: £t eriz d tota gradu [ubmotus i
de liber. ¢ poftuum. |, ratis [eriptira 30,5, fin. ff. dé
Legar. 1 L Jos. ff. devebus dub, I, verf; Prainde . C. dé
liber. prater, c. fecunds requiris 41, in fim, principys
& cap. snqnifisions 71,97 fir.de appedias, cum vbique
nowis , & a Gregor, Lop. irl. g. per eum quogng
Textamglof 4. verl. Nora qubd clanfula,, rit, =, P
Philippo Portio, 8 Ant. Gabe. concluf & reg.inr. illg
bib,a, cancl. 38. hoe vero lib.6x sir.de clanfil woncl. g,
Yoan. Gratian, reg.st2. Mantica de conistiur. vit.ve-
Tantac, Lib. 3. vie. 1 4,08, lib.G.cir. 13.7.6.Menoch;
drpraﬁ;mpt_ lib g prefumpt. i 8 1.2 5.2, Peregr. de fi-
dm‘ommif.' ATt 16, ex pam.ioa. Vincent, Hondedeo
cinf64. & num, 7. hib.2. Ludon. Caflanace confoag.
2.2 1.8 @374 O conf 5 3. 4 num,24.D, loanne del
Caltiflo guorid. controner]. rom. 4. cap.o. snm. 40. &
Ee50. & zym. 3.6, maxime #. 5 3. qui plores alios coa
maulant. Accedit his, quod tontextus §svlrid.d i choa
7, qui poft d.§. ares, immediace {ubfequitur, con-
trarium indieat |, edm fimiliter loqua:ur de lepato f:_::-
mel extinéto,quod poftea revinifcers idem Celfns ait
iuxta ea,que inferius fwb #.60. dicemus, & in termi-
nis aduertit, hoc folo argnmento eam interpretatio-
nem conunineens D, Franc, Sarm, d.0ib, 8. felecit. ad /.
:x}mfmrdm, de legat.am, 3.

Quapropter proclivior fum, relatis leges contraias
il ex dinerhs Inrifconfultorum fedis lampras; &
4 Triboniano #d id nox refficiente in Pandedtos rela-
tas, que & duobus larcconfultis , earum Fdarmm
Principibus; ortum habuere , nempe Atteio Capito-
ne, & Antiftio Labeone, maxime anthoritatis vicis,
quorum ille Conful fuic, hic Conlularum , qui ciab
Augulto officrebatur , ve ftudiis magis vacare pofles,
recnlznic ; ille in his, quz ci rradit faerunt, perfeues
rabat, veterum opiniohem frequenter fecntus,hic in=
genij qualitate, & hdicia do&ring, plorima innona-
re infhituit. Quas diflenfiones virinfque {chole fe-
crarores magnopere anxerunt. Capitencm inter alios
primi ; ac potiffimi. fequebantr Maffurins Sabinus,
& Gaius Calfius Longinas,a quibus eius {chol= , &
Sabiniani,é Caffiani {unt appellati, Labeonem verd
Proculus, & Pegafus, 4 quibus qui eis (nccellerung
Proculiani dicti fnic, & Pegafiani quemadmodum
hezc omnia conftant ex L. 2. 6. peit bunc 47. feu fin,
verl, A duo, & verl. Fluic [wcceffic , enm feqa. (wbi
verinfque (chole fucccibres referuntar ) f. de origa
sur.l.gualem, 19.§.vnde videndum , veri, Er Sabinus,
illic : Cafflur fententiam magiftes fus bene exonfar
de recepr.arbier. L5 feruns 2.8, i guis de mans 21:
verl, Sabinus exiftimaz , innto Text: ibi. %u_sd ¢
antigifis placuir, f. ad L. Aquil. Lperpetus 6 [F.de con~
didk.ob turp.canfl. 1§, 1o verl Sabinus, ff. decontrab,
empr. I.non ampling 16. §. cam !qrxamm,f_ de !:gnr‘
1:liaded 7. §.ckem quis ex aliena, 1. quicgnia 17,6 vit,
& Lfi fup-s 28 f.de acquir. res. dom1; 3.5, Neravius,
#n princip. junéo verl'.Qj_fidameﬂ:r,t’ §.6x comtyaL
vio,verl. Sabimns, & verl. Idem Trebasins fFide aCqisrs
pelld iz, f proderelicto, Lewm qus cervarmm 1 3_8-
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in princ.illic : Sabinus air, Proculus antem , & cereri
diuvrfe [chole duthores, &c. ff. deverb. oblig. Lfi due
93+ .9t . de folus. Lguod dicienr 18. an fin. illic ;
Caffiani pueant, & Lfalfus 43 §. quod fi domins ffd=
Sfure. §. ciom ex alienamareria,infl, de rer, disif §.0em
precism,inft.de empt. & vend.§.i5 qui cxeguitar 8.verf,
Sed diuerfe fehole Authores , inff. de mand. cam ple-
rilgue aliis, ex quibus id ita obfersant, & profequun-
tur'eptime Hieron: Cagnol. polt Guiliel. Budcum in
d.lz.adwerf final.ex mam. 56 4. ff.de orig. smr. Taceb.
Renard. ad Lekm amplivs 8.4, §.is natura debee, f.de
reg.sur, Agton. Concius fusce[finar Lecklib. 1cap.x .
1acob. Cuiac. Iib.g. ebfernar.cap. 32. Francif.Conan.
comment.ivr.ciwil Jib. v.c.15. num. 4. ad fin. Barnabas
Brillon. de werb.fignif. lib.7. verb.Gains Caffins, poft
med. & Lib.14. verbo Preculus & lik. 17. verbo Sa-
biniani, & verbo fchole dinerfs, D.Ant. Pich. difpur.
de mora,m17c. 17 3.0 in 4. §uctom ex aliena,
m.3. inft.de rer.dinif. © én d,§. srem presium, ex 7.1 6.
saff de empr.&r vendit, noniffime Emundus Merillins
obfernaraur.lib. 1.6.5.4:0" 5. G cap.ao. cum feqq. &
lib, 5. cap. 44. Dizi ad id won refPiciense , vt canerem
a viro aliequi doctiffimo D.Anten. Pichard. ind dif”
put. de mora, n169.171. & 17 3, ad finem , quimi-
nos tecke putat, feduld ".l_"ribumznum contfatia guan-
doque huinlmodi dinerlz (e x lnrifcor{iultorum rel=
Pon['a i Pandcéias retuliile, ve coram difsEiionis aper-
mestarent velligia, vifque nouarom conftitutionym,
quz circa eas {edandas prodierant,magis elucelcerer,
acgumento 1.5 princip. C.de Latina lsber. tollen. &
§.fed vr nelisl, inffs de reftam, nec tamen ided mings
verum effesnnllam in inre antinomiam relidtam fuoij-
fe, vt Inftin,ipfe profitetur #n [ 1 .§.qmibsus in princip.
C. de mono Cod faciend, 1. 1.§.com fit nece[Jarism,verf,
Tollendi, €. de Iuffinianco,C.oonfirm.l. 1.8, fupradistis
3. Codeemend. 'Codicis, L 1. §oimbemns 4. verl, Nulla,
& §oonlle sague 8.1 2.§. ommiaigienr, 1. verl, Quod
ceelefts, illic : Nullo fediviofv relitia, O §. contrarinm
15. C. de vercri inre engel. Nam qui fien potef} , vi
nulla in iurs corpote relidka fiv antinomia, ( quz ni-
hil alind'elt ; qnam legum inter f¢ conflictatio,; &
contratictas , d.J. 1.§. aullaitague , 8. O §. pe antem
1 3. Code werer. aur, enmel. tradit Alciac, prarermiffor,
iy lib. 1, paft princip.verho antinemis, & Lexicagra-
Pl omnes fieh codemverba) 1 in fure adhue reperinn-
wur illins dinerfz Inrtlconfultoram fedte contsaria re-
fponfa,cx quibns ea tantim Tribonianns in Digefio-
Tum compofitione,, iuxta infun@um fibi 3 Iufliniano
ronnus, inferere debuiffet , qnorum fententia prena-
luit, vel referiptis Principum , aut nonis eorum con-
ftitutionibus probata eft, vt plucibus comprobar
Emundus Meril. d. lib. 1. ebfersas. .5, Humanz'igi-
tur memeriz fragilitari eribuendum eft ( vt alids cir-
¢a legnm fimilitedinem Iuftinianus conliderat in d.
E2.§. fquid auiem 14, €. dever, dwr. emecl, ) qudd
Tribonianmseorum relponforam, quz przualuerunt,
& afe in uris corpore inferta fant immemor, contra-
sia alia non refecauerit; quz nec ad antiquitatis cog-
nitionem neceflaria fuere , cim {uficeres in rélpon-
fisillis magis probatis obiter conerariam I‘eu:en(i:lm,
einfque Authorem referre. vt in plerifque ex illis le-
gibus , quas retalimos , ac penc innnmeris aliis fa-
Sum eft ; quod & iple Pichard. inferids referendns
in aliarum legum propofite fibi pamnm conftans
zanefcit. Tametfi fatear non facif‘é eredendnm eff ;
Tribonianum , qui vir fit & didertifimns , & dili-
gentiffimus , in huinfmodi lapfom incidife , vtalizs
monui Differtar.2. nam.16. € differtar. ;1. nem. 43,
{ed modis omnibus fore corandum, vt leges quz con-
rariz videntsr , ctiamf diverfeallius Tanfconfulto.
ram {efte Aathores habeant ( qnoniameos in pluri-
bus conuenifle conflat, /i idem, 1 1. i priveip. & .

luris controu. in Hifpal: Senatu

vit,ffde inrifd.omn.ind.d. ) pérpetue 6.in fin. fde con:
dié, b turp.canf. com aliis relansab Emundo Meril.
d.1ib. 1.obferaar.c.4. ) in amicitiam redigantur 5 quo-
modo shidin compon Poﬂé ccnlco eontrarias ineg
articulo » vuum aliqua in inre reliGta iv antinomia,
noftrorum fententias , relatas 3 D, Ant, *Pichard. de
mora,d.n.169. 6 Petr. Avg. Morlain emper. i, ad
tit, 1. de begib.quaffi62. 72, € 3. Tgitk ( viad em
tedeam ) Proculiani, ¢ guornm nnmers fuit Cellus,
Aunthor p{.i.ﬁcbars; 79_3.‘1: f.-:g»zr. 3+ in eo inter alia
diffenfere 4 Sabinianis,ex quorum fchola foit Prifcas
Tauclenus, Author d.1. f§ aree 3 9. . d¢ legar. 2. (3n
vtrumque apparet ex .4 2.8.fim, verf vl I c_f: arig,
inr. ) quéd hi fub arez legato , & domam ci impofi-
tam , tanguam potiflimam eins partem venire pro
comperto habuerunt, vt patetex dlfiares , quod &
Vlpianos conficmar i 4. L. fer_tmm_ﬁfij 44. §.fi aree;
JFdelegar, 1, Avilli contra inftar legati vinsfroctus
arez, de quo Puft domuin nen venire putarunt 4wt
plané indicant relata vezba dlff rbﬂ_ﬂ-‘ré_. ares,quat=
AT tunc peti now poterat 5 qua Tribonianus |, fi ad=
uertiffer, iuxta iniundtum fibi munos . darimque fa-
eultatem expungere debuiffet 5 nam cthi illis expun-
¢tis,adhne idem [enfus tacite colligi yideretor, tamen
tacicus hic [enfus; velut abfurdus, & aliarum legum
difpofitioni contrarins {fumendus nen erar , {ed ille
tm[ﬁm,aﬂui cis per omnia conuenires,ex reg.t_iﬁa =
bigna 19. G L non off nomsn 26. cum dusbus feqq. ff.
delegib l.y. C.de condiv.infers,lpracipimus 32.9. wlr.
C.de appellar. cum fimilibus & in terminis eam diner-
farnm {edtarnm  contraietatem reété fenfit Raphael
Cumanns,quangiam {ubdubius , i d.k ferasmm fils),
§.fierce, a. lefura ad fin. apertii{que,& conftantins
notauit Iacobus Cuiac, licet non per omnia fic exphi-
cet rraét.s: ad Aphricanum ad Lqui vfionfruitum 3 6
i priuc.poftmed ff de ofufrut.c& ad l.11.€ 22.verl.
Perian obftas.ffde legar, 1. ad Lfi arce 39, pojt prin.
verl. Er vaticinantnr, §f. de legar. 2, Necid fane mi-

rim, * nam (vt & iple Cuiac. fubinngit ) idem pla- g

n¢ accidic in fimili {pecie , qua proponiturind. L. ff
chorus, g vir. {ermi nempe legau , & interim poft fa-
&um teltamentum manumiffi, ac denique ferui ite-
sumeffecti, in qua legatam, manumiffione amiffum,
poftea conualefcere s ac peti poffe , aperté Cellusibi
refpondet ; cains contrarinm non minus differte Pan-
lus I. C.docnit in Lfermns legatus 27.§.7. verl. Nam!
& ff rursis, ff. de adimend, leg. avque ita intes cum,
& Celfam implicabilem in ea quaftions pugnam, ac
diffenfionem cffe per qnam euidens fit, vf & Paplus
ipfe non oblenr? fignificac in L guéres 98. §. aream,
[Fde folar.ex quibns fic re¢e fenht Raphacl Cuman.
#bi 1. 2., poff med. verl. Egodire, & ind.l. ﬁrunmﬂfﬂ;,
§.F avea, >, [efin fin. & in Liner flipulantem 83§
Sacram,n. 5. vel, Vade egoff. de verbobli, 8ico non
relato magis probant Cuiac. vitsa loca pauld ante ci=
tata , énd, Linter flipulantcrs, §.[acram ve}ﬂ Ab o
Panlss , & verl. As guid fi area, Lud Lax?nd, in
noris ad d chorns, §.vlt. Gnilicl. Forner. HF.J...ﬁ-
lett.c.1 6. Briffonius lib, 2. .de falur, tir. .»ie_ cxemptions
& cammiercie, pag. 415. & folius Cnmani memor D.
Francifcus Sarm.feletd.i w:rprrm:.ﬁ?.-& .ad Lt fun=
dus, ff. de legar. 2. mom. 4. verl. Ideo werias , latéque
comprobat Petr. Augult-Mola s ¢mper.iar. d.tir. de
legibus,q. 12,92 3. quem refert, & {equiter polt el
tos ; ac reiettos aliornm intelle@us, Nicolans Genea
de conciliarlegum,ad relaras leges, pagmibi 246. €=
m.15. fed & D. Amton. Pichardus pofiquam Docto=
tum ad e loca interpretariones retolit; & parnin effi-
caces effe -vidit, idem tandem agnolfcit, Pauli fenten=
tiam veriorem effe ex pluribus probans s §. £.#% =
wutil, fFipulat, ex puom.2 8. cadem n!a‘lzr?ne Eul.l:v.li
i : St &
WeT[. mEGRe MITEINT, Ui nos contra iplum uFfumusj

Differtac.

(zrvins 5 atquie ita tenendam eft, quicqtid Toliani ; &
Vipianifententiam sz 4. §. fin. ablque diffiealrate de-
fendat Donellus £15.8. comment. e, 17, verl Aiens.
rio, ad . qui nec memivit contraria fententiz Pauli
in o L[orahs legatus , §. 1. Jf. de adim, legar, {ed néc
Ofualdus ad enndem Donel. #i,lin, K, damraxar
agens de conciliztione 4 e filij , § ff-dede-
gae, veum 40 guires o8, §avesm 5 i de folur. Rur-
61 sis* fimilem diffenfionem videfe licer fnter Vipia-
num iz d. ferunm filif,s.ff peenla, quitana legata, &
veftimentam ex ea fodum debeti cum Tuliano pro-
bat,dc Paplom, totum contrariom docentem in i, fa-
i 88, e legarcs. Necenim ea d {io quoquo-
miodo fedatur diftindtione Accutll) vbiyne , & in I
compenerit 18,647 guircanerit ; verbo alind navis , w2
prémipffide pignerac. sk, inter veftem ab harede ex
lana legata non iare fadtam,de qua fulianam, & Vi-
pianam intelligic, & fadkam i teftatore legitimié , vt-
pate legati dic nonidum cederite ; de go
cipit;nam preeter manifeltam Accurdij diindtionem,
plane quoqus cius interprecationi repngnant yieima
illa verba o.§.fF pecula | [ wods mok uneanéric Fejhi-
tof voluritaiem ; quomodo enim mutaer volandatis
cohiectura ex faturd haredis fado fami poteit ; cer-
¢ nullo todo ; vude ab ez merito recedmic Barol.
anee pem.x. Caman. poff privesp. ver. in gl 1. Talon
mmero 5. & exteri vigque ad Cuiacinm ids. Nee ror-
sus fedatur diftindione Bart. ibid. soom. 1. {ampra ex
L quafisin 38. §.illsd , verl. Cuius | . de tegar 3. de
qua inferias differam mam. 6. quia illi porids quead
lanz legauiin €x diamerro addicrfanitur Inlianws, &
Vipianusin d.§./f po:ula, exceptiont namgue ibiderm
ebiccte én verl 5imods fion , minimé conmenit, ve
dicames legatario incambere onus probandi , quod
adhuc teftarotis voluntate curet, quafi in dubio cen-
fearur mustats ¢x mutation® lane legatz mn veltem,co
guod hiae ad priftinam lanz materizm reduci ne-
quedt , vt Bartol. volaiile videtar,apertiufqne docuit
Cuiac. ébi, puft primcip. verl, Veravm [oldtivnen, ¢ Ii-
bro o 5. abferss. cap. 22, verl, Luk mnrar P
trackar, 5. ad Apbricanon. | wd 135, de vfir- verl,
Contri aneem , cui tacict (ableribant Duatenus iz
comy ad tit ff. de legar. 1. ind.§. i pocils, Donel,
t.156.8 comme necap, v
& ad com Ofuald Hillig.lir. &, Lol Picius legum con-
: i cantieria 5. 4.9, i fin. quila i wile onas ini-
cuniberet [egatario, inanis pro tedderetur regu-
la pto eo propulita , quird debe etiam ei velti-
mentam ex lsna legats confegtum ; nam coins illa
, quidve dubi) haberet, file-

rebus,ad med,

T don aracd
alid wansferre
st anns ei pro-
§6. idguie & in
Burtol. aduértit Cottanas iw d. §.
Fa (o ; qui 8 ipfe difficul -
. Nee redte Cuiac. & alij
; X Aré conantur €3 c]u[J;‘ dicait,
xIL:m_ défignari tanciun per didkioriem #1ff, non verd
petillani fF modd non', gua Vipianus vius elt , guafi
Hiter dichories' iitas mitltimy interic'; quia imd re-
tery hiiulmiodi digidnes idem valent, nec vila itiver
€& efientialis diffetentia eanfiderari porelt,fed verba-
Lis tanichin , qu® idté nom attend gala /. 3.
e, C.communia de lega . idque patet : nan dickio
#ifi' ; qu riota exceptionis cft , lege fiferista 6. ff.
de forits, L. ff. depail. lege Pladgiss 61 ff. de pro-
civicer. ditEalege(eruwmfilif, §. flared, & lege fira
58, frin i " delegar. 1. !eg: Titia o, verl.
ftm q;uﬁﬁf,: s ffs de A atls, lege Stichas 10
§.Titio, ff: de alimens. & cibav. leg 1. exiranto ©.

trgo gxeptio regule
inaddesfariom, hoc el |
bands, jwers [tperiiis tradita 2
teriinis aduoer(?
ﬁ_(')m.'a, verd
Gtem: non oagise:
regnle exeeptione
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I de hr. dx po it 1.5 Lates s 6. 7 Ho fliing
#ibas L2 §ifin ffide cuftadl, vear. Coum mmille fimidib.ideid
Valer quod ff wom .t eom 10§ Gui ininriarsne,ad
vbi m?ut g{ 'ut?’b.l’:i:{”! ‘_'Pmp:eﬂx.r, e verl ff s F
F s cantionibs, Livaque 45 ff. de Pa-o.-j.r.zn"-r i 5.}:’
detitar 1, illic. §1 mon eonmeni, O Li i i v
vfasfr. verlL 57 noh fnter credizorem,ff.b: piohor.
B? rf:wd_’(:' is fintus, ff. quih_sod. pizn, vel J'J/'.z:s“::.
f"”f-f,t’b?rj.j_gq_ﬁ,d'r ;:ur.qﬂrcﬁwmﬁ,(‘,;__fﬁ S reit
24 ff de excepr. reéiull. cum diis addhdis & Cliias:
b5 obfermar, edp. 34 Duar, ad L seris gentite
vetbo kitionem 2 Prétdre dundath ante mied.y
exvepeione weri ffde patt. Alciac, in L quingue
#.29.C fin.végiend. D, Ftanc,Sdrm; i#h. 7. felott,
ni4 Donel Isk.2 3 comment.cap. 8. veérfiolr. Io
gero Heexcepr. por. cap. 3. vwmi 19, D Afiv, Uich
advabr. inft. codéim sivils wwm. 5. & 6. vhde et | bF
Exeeptio conditio dicatur ¥ Lexceptio 13, juxta I&-
Etioiiem Floretting dittere, quz verior eft, ff. ;
cepr. qoia mimihn et retaras dictiones | & |
conditionies proprias concipiebatt, per quasde ifre-
tiohe afteris,quall dé geidrali Guadam regnla alignid
desrahicar,per quod il locom non elle deéclaretur, ald
€xeipicrite necellirio probandum ; ve recte expli
Cuiac. #x recirar: [olemnibis ad vibricam tieadi, €.
excepr. civca flaem,verf, Qlua de caifit, Doarcn. in pi-
vaphrafi ad éund, if, 6 Pandéttis, veil, Hanc exce
tionem, V weletib. iz pararitlis ad cind, tis
5.¢" C.n.8. vetll Propowibarir , Petr.Faber ad I, cidid
Per i cirshfin, fubn, 3.6 4. [Fde eg. v, Dohel:
ad rib.C.de exceprin.1 1.6 dilib.z 2, comment cap. i
verl, Hilteri, & ad euni Ofwal Hilliger. dlibs conges
vens fipe & L, &F M, & lib.1 4. cap.a. vetll Eff vive
feascivos mned, loan. Zang.d.cap, 3018, DAt Picks
#u d.rabranft, de excepr. ».7, Nihil surem ab illis di=
ctlanibus diftar dictio f7 modo non,quia dickio fi veods
idemeft quod limplex dictio fi,conditontern denotahs
vt pater ex Lff modé 9. delegarr. di. Tivia 14 in
fineprincipii , verl. Si modoid, ff. de wrn. legur, & ©%
Virgil.y. Aneid. verfie 109,
B8: wmodo l]rwd migmeras faftion Jortana fr-j!‘e‘ﬁ-
v, .
Quiare & didtio i mide non , ideth valebit guod &
nox,quz a dictione #4f don diftar, vt probafimns,&
aliogai videre licet ex [.ffmeds 2 2. illic ; 55 medeid
ipfum non frandzndi casfi fimulernr,ff.de vfir, L. clid
Sundus 1olillic: $i modo tefbaror carh parrco fon fe:
puratims poffidet, ff. de legaris fecando ; 1. [§ quis it
. sz princip. verl, Her emaiaillic: 55 mods vini ai=
@ 1eftarore non fune babiva , ff. deoviri wine | wel
died legdea, & 1. & [ min flnr 1. ( qoz alias et (nb
Lesm arsing 19.) §.Jetbiatn in fin.illic : 5i plodo 4
r:;;ngri sidnero bhabird J'}rﬂlt,ﬂ; de dure , & arg, f!(- e
[Pmitibis. Sed & fi maxime ddmitterémus; didkioficm
JfE modo now in relaro, §, ff pocula, begule exteptictict
non defignare; fed qualiarem quandam; fub qui VI
pianus Taliani fententiam probatir , illins probatis:
mem imigngens legatario, non minot adhuc maneret
difficalcas,quim mitor we prelaltres, doghilindefque
vitos non aduertifie : nam Tulizni fntentia, goam
fub qualitare 1lx Vipianus admific’, ron de fola kind
legatsin veltén mudrd feriprd 6t fid etiaim de
Fis'in maffaimi conoerils, auit vice' veild, vr conliat ex
illis verbis Fuliamis [eripfic, Tegutions in ommibis fi-
prafcriptis cosfiftere ; & deberk quil extar ; atque ita
i qualicas huic [etizentiz ab Vipiano adiiciatot iy
verbis illis,que (eqimntur, quam fenrentizm pPuto ve-
rant, [Fmsdo mon-imsrduiricteffatoy volntaiein ; nod
ealiy qul‘l'tas‘ videri adiedd ta I
nam legacam , led etidm circa poenld ; in quibns ta-
m;uint'erpl i ills qoam Bart. fnfit, dpertiiiltjue
Cuiac. & fequaces docoernnt,qudd non mutacy vo-
luntz
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luntatis probatio 3 legatario exigatur ad hoc vtin
{pecic murata legatnm comfiftar , alias verd minime,
plané repugnac regule Text. iz d.l. qngﬁ}um,ﬁ_n’:‘m{,
¥ de legar, 3. quam iph faluam, & i:xconcull§n1 ma
nere pro comperio habent. Ex quibus manife(ta de-
prehenditur illins imterprecationis fallacia, vt & ad-
vettit lafon in d.§./F pacula, mum. 5. verl. Jftafolurio,
& verl, Praserea ( mhil tamen alind refpondens, fed
necelfario tranfeundumm effe dicens cum diltingione
L, guafitwm , §sllud, iunita d.)-lans ,in princ. @ in
fin. ) apertins tamen , & conftantiiisab ea interpreta-
tionc recedir, licet non ita explicet, Tacob. Menoch. de
Pprafumprlib, 4. prefumpt.17 L5657 6. Verius eft ita-
que quod idem vir dodtiffimus fubiungit (quanquam
eam non ¢fle andiendam nimis andacrer ailerat Hil-
liger.ad Donel. d.i6.8. cap.1y. lis. H,) Vlpianum,
Inliani fementiam fecutum ind.§.ff pocila,aperte dif:
fenfitle 2 Iulio Panlo , qui veltem 3 teftatore ex lana
legataconfedtam non deberd aduersns Iulianum ma-
gis probanit in digta L. Lana , vt vel indicar verbuimn
Placet , quo vtitor, quod rem inter Iorifconfultos
controuerlam , quzque poft multas virinque d:l’pn_
tationes magis obtinuit , frequentins fignificat,a pla-
€andi yerbo deductum , vecolligiturex L 1.4, & ¢f
padtio, illic : Ln idem placitsom,ff. de pattis,& obler-
war optime Francifc.Conan, commentar, inr, cinil, li-
bro 2. c. 1. iamm, 9. yerl. Nam & placere , ab coque
mutnatns Toan. Caluinos iz lexico iux. verbo Pla.
¥ere Larinis, & cum Donel, 3 fe relato D. Ancen, Pi-
<hard. sn §. impaffibilss 13, mum.11.0d fin, inf.de ba-
#ed. inft. 1d quod in iure paffim obfernare licer , vt
fud. I Playtins 61. ff. de procurator. . placet 15. ff.
Guibues modss pfufrutt.amic . placuie, 2 g ff d 2 fur.d. 3.
i7 pringipio, verl. Placet enm , ff. de liber. agnofe, 1.
it 6. §.fub conditione, . de rurel ), tutor 7.5.f tu-
tor 14. illic: Er placer , vk multss refcriptes conrine.
tur fide adminift. tue L turer. 28,61 dsurtsperiros ;0.

§.1. verll Flacuit; | Nefennins 32, verl, Retté ergo
Placuit, & Lciom ex oratione 4.4. §.1. verl, Exemplo,
I de excufitur. L alrerins 204F de ture.ci rar. difirab,
L placer 4. [f. de liber, 5 pofth, L. in fubftitnsione 215
ia primcip. verl. Placuir pradentibus, & Lfi marer 3 3.
§. [ filins, illic : 2 Gallo Aguilie placuir, ff. de ouly,
& pap fubft.L1 . de condivinftiv, I, placer 7 g ffde ac-

gieir.hared, Aeinre codicil. Lowm res 47. 4. fed §
Srichsu,verl. Qua vations placuis fFde legar. 1 1./ To-
250 5 g.in prine. & §.1.1llic: Er poff mulras variera-
tes plager,i. peto G9. §. mater , verl. Hac deniguera-
tione placwit, & Lcwm filins 76,5 hares meses,verl, Pla-
cuit ff, de legar, 2 |, Panla Callinice 25.8.1. verl.Pla-
cuit , ff. delegar. 5. cum innumeris penealiis conge-
ftisa Batnab.Briffon.de verb [fanif.lib. 1 4.verbo pla-
cet, cum mommullzs feqq. 1d igitar ( vt ad rem redeam)
procoldobio coenitin quzftioneilla vtrum ex muta-
tione i mobilis legatz in {peciem aliam, voluntatem
quoque mutaffe teftator videretar , ne legatum de-
beatur 2 in qna Tulianus ab Vipiane receptus ind. 5.
J pocula, indiftincte refpondit, in dubio dum contra-
riom ex aduerlo non p\'cbélur 2 voluntatem muatatam
non videri, arque ita legarum confiftere. Cenluerunt
namque ambo {ufficere ad voluntatis, & legati con-
{eruationem, quod cadem fuperfit materia , in quam-
cunque f#cim‘n mutata ; fine qua ad priorem reduci
poffit, vt mafla argenti ex poculis argenteis legaris,
vel vice ver(a ; finc que non poffic reduci, vt vefi-
mentum ex lana legata confeétum. Contra verd Iy-

lins Panlus in d.L.guafitum 2 8. §.illud forraffe , & in

Al lana 88, cum [ur §§. ff. de legar, 3. diftingnir in-

terea, quead priotcm_fptciem , wel materiam lega-

tam reduci poffunt, vtlcyphos ex argento legato fa-
&os, aat verla vice, & qua reduci neqoennt, vt co-
lnmnam,es marmore legato faGtam, veimentumex

Furis controu. in Hifpal. Senatu

lana legaca , nanem , vel armarium X materis legary
puta cignis yel cabulis, v illa ex prafumpa wftage.
ris mente, ab ipia rei natora fumpta , in legato conty,
neantur, ex rauone que 3 Faulo fublicitur i d g ;1
iud , verl, Quippe ea, hac noniem, quam fenren.
tiam magis obtinuifle conftac ex §. Serssns T e
fegar, 3. leg. figuands 9. &, pedicnlis 33 vbigy
in princip, ff. de anre, G argent.degarlades 7. §. i
quis ex aliena, verl. Eﬂ‘ tamen, jf de acquir.rer,dom
O §uchim ex aliena, verl, £t poft mulram , inft.de rer.
dinif. quod ( vt diximus J Bart. & cxteri commupi.
terpro indubitato habent , & apud nos probatug ju
L. 42, in premcip. tit. g, partita 6. Nec redte volgy
putatar , idem quod Panlus iz d, I lapa , Itrl.‘ﬂndikrg
Vipianum in [, i cxs lana 70.8 fed nec ea lana fl. dy
legas. 3. Quia Paulus , & Vlpianus in his locis lon-
ge-dinerfa tractant,, ille an lanz lrgaiu_m‘dmtt, eth
illa poltea a teftatore in. vellem conuerla it ; In qua
queltione negatine refpendet, quafi cx coniedtura
mutate voluntatis , b qubd veftis pollea fadta, non
Pgﬂi: ad P:iomm lanz lr:gat:: materiam reduct, ilfl-XFﬂ
regulam ab eodem Paulo propofitam iz d. L, gusfiam
78. § dllud, ff. esd. rir. & in eadem hypothefiah e
diflencic Vipianns in d.1fi ferusem filis.§ [ pocula, ff.de
degaris 1. vbi Iuliani [ententiam magis probat, quad
regulariter ex tali mutatione lana in veftem, teftato-
1is yoluntas mytata nen videatur, dum id ab hzrede,
cuius intereft, oftenfum non fuerit. At idem Vlpian,
ind.lfi cui,de eo tantim qnmit » quid [eilicer conti-
neatur fub legato lana, ab eo teftatore facto, qui di~
uerfas lanas tune temporis habebat, nempé tinétas, 8¢
non tinétas, fadias, & infedtas ( qnod Glof. ibi rectd
imeipn tatur ) & alids, quarem in tota eal. 1pe|:ics
proponuntar, Tnter quas in d.§. f¢d uec ea, proponi=
tur {pecies yeltimenu, quod ex lana funa teftaror fe-
cerat , 1dgne {ub lanz legato , ab codem pofted relis
&o, nen contineri docet 3 & nihilominus non abde-
Inte de veftimento loguitur, fed de quodam quafi ve=
ftimento i teltatore , valetndinis vel deliciarum gra:
tiz facto , vt conftat ex illis verbis : Sed #ec ealana,
ex qua guis quafi veffimentum’ fecevit, valetudinis vek
deliciarumm gravia, continchitur , Atgue ita alind plang
{entit Vlpianns fiextra eas canlas veftimentum a te-
ftatere fagtumefler, vel etiam polled fierer, cim i
hac prefertim {pecie, sins fententiz ( yediximus )
cum Tuliano foerit , vt veltimentum ex lana legata
factum debeatnr,

Qu hactenus de domo vel area obligata vel Ie- 62
gata diximns, vt etfi illa in aream, vel haxcin domum
mutetar , huinfmodi diver{a [pecies ; in quam prior
mutataeft, fub hypotheca vel legato ‘m.h'ilommu%
contineatpr , dumtaxat procedunt ( vt initio monEl
fub#. 51. )in ipla rei proprictate , hypothece vel
legato fubiecta. Longe vers aliter fe res habet { ¥t
ad argumenti folutionem propiis accedamas ) in
domus vel arez vinfruéiu obligato vel legato, aliter-
ve alicui conftituto , qui per eam, vel ‘aliam quam-
comque rel mutationem in fpecicm d:_ue:ﬁmf 1pfa
iure extinguitur , leg, repeti g. § 7e8 MELALIONE,
& §. ff area, lege guid tamen 10§ 1. & {'&-ﬁ
cui balnes 12 ff. guib. mod. fusfr. amit. Vf-f"'f'”"“’;‘
20.§. fi fublarwn,verl, Er ideo, ff. de fermit, vroprecs
Lficut 3. fF. quibmod. pig. vel iyp. folin cxm fimilibus
fupra addugtis mem. 37. Quod & in yinfroctu rerum
mobilinm procedit , nulla habira diftinétione "‘Im?
tes ad priorem materiam reduci poflit, nec-ne, ‘f‘&; A
qm’d tament, §.fi maffs, quanguam in cdrum proprie:
tate talis adhibeatur diftinétio in d.J. quefitn » §. ik
Ind, & in d.f Lana,§.vlt. innétis §5. prm'edmrlbkf o
de legar, 3. Quam differentiam inter pmptsimf“’
obligatam, vel legatam, & vivmfrudtom rantifm,o!

fervarunt Iacob, Butricarins & #xmsie o ﬂrf‘ﬁ’i':'"
¥
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“yetl. 7 ergo plend haboar , Bact, 2.5 & 4. Alberiéns
virea-med. vesl. B diffingne, Salve, aumere 3.8 Ra.
“phacl. Fulgol, awm. 1. vecl. Peruitamen, acn.a in Lfi
~gamuenerit 18. §. fi quE caserit, ff. de pignevar, allion,
idem Barcol, i 4 dome 21 ff. codirir, & in L inrer
fespulantem § 3.8 [reram,a.9.in fime; [fide verb oblig;
“& vbique czteri Seribentes , Tirag. de veeralt, con-
Fang. d:} . tit, nnm.7 5. Cuides ié.z;.n.‘){?rm:. G2 3.
G trail.s. ai Aphvicanun, adl.36. verl. Contra an-
tem , fF. Ao offrutt. & in_ pofthunns ad L2 1. 6 22,
verl, Adulrian intereft , ff. delegar. 1. D. Ancon, Pi-
“chard. iz §. 1 numere 44 inff. de suitilib. fripular.
. Toan. del Caftill. dz ufufrudt, capite 72, a AL g .
maxime mumero 19: & [¢99. ex quormm refolutione
illa colligitar pouilfima differentiz ratio inter pro-
P[ict.n::n'i,aﬁi(mcm‘-‘ﬁ' in ea, velad eam Competente,
8 [olum viumfiudum, quod illa non tantiim confj-
ftitin Ki::c;e obligata vel legata,quoad externam eins
faciem , fea figuram , aut in aliqea eius parte , fed
etiam in parte .1'liqus.t?tius réi; qua fpecie, fen facie
illaexcerna foblata , fuperelt ; puca. area ; ad quan
deenus redigityr , aut vice verfa domo,, aree legatz,
vel obligate impofita, quod pro regula tradic va-
sicque ampliat ac limitat Albertus Brunus in traéf.de
terity, 6 peremptione, conclufl6. & w2 yoad 48, in
ter trall, Doilor, vol. mibi 17, Pete. Duen. re8.376.
ac vero viusfrodtus dumtaxae confiitic in (pecie illa,
fine facie externa, (uper qua conflitaitor , qua omni-
nd fablata , & in aliam conuerf , necefle eft ve ille
<om proprietate confolidetur, fiue ad proprietatis do-
miniam redear, vt plane Tuttinian. fignificac in prin-
i, inffir.de vfufruct. illic: Eff auntems ius in corpore,
ques figklate, & ipfion rolli necelfe e, ipntto §. virim,
ernfd. rit. Quare clim annuus reditus, e cenfus, (-
per fpecie certa , pnta domo, vel area confhicutns, vt
ex eins frodtibus [cu proventibus foluatur , inftar
viusfiuctus obtinedt , inxta (uperins tradita mim. 36,
idem ineo , qun.iin viufruén dicendum eft , VU in
€xtraneo tantum corpore, in quo canlticutns eft,con-
fiftat , adedque anacumque rél mutatione in {peciem
aliam, ipfo ture finiatar.

Ilud obiter notandam eft, non (atis ab aliis hacte-
nus explicatim , in eo legatum domus, etiam quoad
Ppreprietatem , {zu dominwm eivs ; 4 pignore inea
conftituto differre , quod eth virnmque inarea ;ad
quam dorms redacta eft, conlernctue ; vt ex inribus
in argnment. citatis conftac, at illod amplids ignus
habet, quod non mings conferuatut in noua Fpecie,
vel domo, polt primam diruram, vel exultam,in agez
que manfit figka LfF fundus 16§08 res hyporhecscr
L ‘Paulys 29, §. doms SfF de prener, guatum etiam
in argumento meminimus ; cuis contrarium videre
eft in legaro domus,quod etfi in ared,ad quam domus
redacta elk , conleructur ( in qno i domms vinfruén
difere, qui illa ad aream redadta extinguitnr, ve pro-
banimups { ar noua domo facka , penirus ceilar, & ex-
tinguitar, L[fsza legarion 65. §. ff domus, veil. Ar f
et domo , ff. de legat. 1. cuins memini fuped zwn. 5 4.
In quo vitimo id legatum plané connenit ¢nm lega
to viusfrufins domns , quod per nonam zdificiy im-
ED{Itinnem in area , quatex p}'imn temanfic,non con-
ualefcir, tameti vice verfa viusfinfus arex, per 2dic
fici) impofitionsm amilfus, per interitum eius, & te-
dadtionem ad aream ; denud vires aceipiat , lege qui
ﬂfmfrﬂt}gm 3 6. in princip. undtoverl, Contra au-
tem , . de ufufr. Quicquid Accud. i4i verbo jaifs
[l} > verl, 87 aurem proprieias, non tantlim in primo,
fed ctiam in [ecando differre exiftimet legnmm pro-
pictaris 3 legaro ylusfrudus domus,aflerens hoc pe-

nitns extingui, domo diruta,f ad aream redadta,nec
conuale(cere alia fuperimpuiiu aper Text, ibi, qui
hoc difere; probat ,illad verd nollo modo expirare,
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fed indiftin@d debesi, tam pririd, Guin feconda mi
tatione durante , per iora, quaarea legats,domnr ef
impoicam debexi probane , {upra i nobis relara Ji.
Admera 5 4, én fine , quali idem fit dicendiim ih lega-
to domus, efim id in area conferuetnr Lfigrege 22:
infine, ff. delegar, 1, adeoque fi area ligata domiig
climpofita debetar, confequenter fegata domg, redi=
Gapolica adaream , qua denud mdificara eft;8 arcd;
;§z domus denud impohta debebitnr 3 quod ‘& iplur
enfic Odofredusin d.L.gm vfumfridtum,adfin,verl. 1n
legato propriecazss, Raphael Cumanusiz 4./, fiita les
getim G5, §.fi domus in 1 Lettura; yerl Ad finem; &
i 2 dehur, num. 2. oppofir. vitim, verl, T dic 5 & vel
veriflimom admittunt Cuiacing e §s.ad Hphris
canpm, in ditl. 1. 36: fF. de vfufruét, ad verl. Conra
aurem 5 in verl, Alind quogue dicendnm , Doarengs
indida lege srege, circa finem, verl, Hic oc carrit, At
ton, Fab, i@ raenali ad relatam, . quE vﬁrmﬁkfr'nm,-
. B, verl, Re&té amtem Acenrfins, Qui Textum int
d.l.fiita legarson; §, f§ domns, verf, At fiea domo,quz
contrarium docet, intelliguntin domo non formmicd
collaplz, {ed ab iploteftatore defirugta, quafi fpeciald
fit in ifto cafu , ob prefumptionem murate volunra-
tis, vt & idem Cuiacius docuit in pofthumisad L3 14
& 22, poft princip. veil. Si teffaror, ff. de fegar. 1,
& probare videntur Menochius de prafumprionibses,
dib. 4. prafumpe. 17 1. numero 1. Donellus 1168, com=
menrar. cap.17. verl. Marario, panlo poff princip.dum
in domo j teftarore deftruéta , & lia eins Joco =difi-
cata nominatim loguuntor. Nam contrarinm hempé
fine fortuitd, line teftatoris fadto domus legata eorrue=
xit, {i tamen pefte ab eo zdificara fit, legatam expi=
rare, longe verins fenfit idem Accucl fibi conrrating
tam én L. (ersum filij ax.§. ff ares , verbo legataria;
verl, Secus & vomrra , ff. de legar, 1. ( proytcam fe
€be iuxra leges, quas allegat, intelligunt Comanis
ibi poft princip. veil, Sed Gloffa, & Taton fub §off po=
cula,namere 6. maléque Alexander.& Arer, in prin-
¢ip. & cateri communiter aliter iuxta corticem litres
1z accipiunt , adedque seprehendnnc ) quim iz d.ls
Jfita legatum, §. i downs | verbo fmrerire , verl, Sed
argum. contta; & verl. frem argumentor, . eod. tirs
ac deniquein L taberne 7. verbo non deberi , petil
lom guoque Textom ji. de inffructo fusdo, vel inffras
menso legato, whagilque probant Bartol. in vir.oppafs
verl. Dicestu, Alberic. iz fin. Panl. Caflr. corum
immemot #umero 3. verl. Sed dic alind | 8 Tafon s
mero 3. & latilis & nwm. 7. in d.§.fi domss | idem Al=
beticas mum 1. verl. Er cape sibi , & Fulgof. amé
wam. 1. verl, Nop tamen mibi, in d.l.qui vfumfrulbum
Alexand. & A{erinusiwprt'ncip. in d_§.ff arce |, Toans
Garfias de expenfis , eap. 22 num. 3 4. cired fim, verl.
Rursim Cains ;30 d.§. [§ dowees B verf, Negue in hed
pagnat, illam rationem commendantes, perperam fie=
gledtam 4 Cumano izd.§.fi domus, in 1. & 2, ledbur,
quod domeo legata deftrnéta ; area quz remaner, pars
eins eft , & ideo interim legato cedit, at noua poltea
adificita domo , iam area incipit ¢ffe pars Hoius no=
u# domus, quz legatd non fuit, cui [oli , ciiifque do-
mino nempe DEﬁ.!lorl, non autem lrgala[io Fr-im.e
domtts cedere intelligitor , dom contraria teltatoris
mens per legataiium hon probatur; id quad fo#
#que vice verla continigit in area legacd, cui fupcrﬁ-
cies {iue domus impolita cedit , velot eius angmen=
tum, & acceffio ; qua domo dirinta , niliilominus ea<
dem ared Ecgar_a mance ,; 4¢ ploinde fcmpr:; debetir:
Quz [ané ratio #qué milicar in domo legata Forcaicd
ciits.pfu » a¢ in ea,quz hominis facto diruta eft ;qog
item in domo 2 quoliber alic, quam reftatore iplo de-
nut Zdificante deflrata, nec proinde alind Eofiffz
videri debent Menoch. 8 Donel. fupra fod exemplis
ficatine tasmtiim locwti; quia & iph prefaa vinnraf
fationd
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ratione, quod domus rezdificata,nona fic domus,non
illa quz legata fir, quarm etiam adfert eodem modo
locutus Agidius Hortenlius ad . ff fundes 16. §.fires
bypothece , ff. de pignor. pag. mibi 3. verl. Negue fss
obftas jswntta pag. 5. ad fin. verl. Sed quocafis , cum
princip. Sequentss , qua ratio (vt diximus ) ytmm-
que calum comprehendit. Sed & eadem viger ratio
( adedque & inris difpofitio eadem erit, iuxta vulga-
tia inra ) in noua domo ab alio quam teftatore iplo
fe vino xdificata-Nec dicatur verbisillis : d. §./f do-
mis, at [0 ea domo deftrudla, aliam codem loce teffator
adificaerit , aptiorem illam - rationem effe ; quim
Raph. Caman. b: Cniac. & Dnaren, fspra confide-
zant, quod nimirom cim domus legata ab iplo weita-
tore deftruda fuerit , & alia cins loco adificata ; eo
animo id feciffe videtnr, vt eifet nona domus;in pre-
cedenti legato non comprehenfa, dum contratia te-
ftatoris mens probata non fuerit ; aliter atque fi for-
tuito collapla fuiffer, quiacadem domus intelligere-
tar, Tum guia verbum deffratta, quo Text. ille vti-
*tur, imperfonaliter adicum eflt , mmlls eins fed tan-
tum verbi edificaneris , ad teltatorem relatione fadka,
8 vi fuagcnumle eft ad deftrudtionem quocumgque
modo etiam fortuito contingentem, puta vi hoftium,
fluminis , vel fulminis, etfi referri plernmque foleat
ad hominis factum , lege Prator 20, §.1. 8n fine, il-
lic : Deffruere cogitur , !clgeﬂ‘l'pabﬂw 214§ 1. fimi-
liver in five , illic : Deftrucre compellitnr , € L ocni
apis 2 1.illic : Patieatiam deffrucndi operis,fde nowi
oper.aunciar,liore litor 5. C.de pignerar.alf.i.cim con-
euitorem 19. C.de locare, B apud Cic, in Catone ma-~
jore fine de feneitute, nuwm.7 2. illic : Fi nanem vz adi-
Jicusm idem deftruiz facillimé , qui conflruxit. Tam
etiam quia in fimili fP:L-ie ].isiﬂ:l: tabernz , five infu-
Iz, vel domus, cum ceenaculo , 8 mercibus ibiexi-
ﬂcr_ﬁ:bus, & horreo vinario cam vine,& vafis, infa-
la fen domo , ig qua ceenaculum erat , vino teftatore
exnfta, adcoqne fortmito calu perempta, & nouz po-
ftea eodem loco conftitnta, horreoque i teftatore
vendito, vini autem venditione dilata,vrex eo com-
moda venirent , de valore vninerfornm legatorum
Scanola interrogatus , e in quibos voluntas mutata
effet,non deberi refpondit in dul. rabernam 7 ffide in-
Jenito , vel inftrum. legato, plant de noua domo, &
horreo vendito {enciens, & [olam in ving, cuins ven-
ditio dilara eft, contrarium innuens, vt recké Accurf,
ibi interpretatur,cui ceteri communiter confentiunt;
i;i‘quod maxime conneniens et vitato Sczuole in
selpondende mori , quem ad plurinm eius refponfo-
rom intelle@um referunt Doar, in libello | qid fnferie
bitur Scauola, ad . qui Rume 122.8. Agerins , ff. de
verber, obligar, nam, 10,6 11. € in commentario i~
dius tis, ad eundem ., vbi & notat Habertus Giphan.
#m,38. D. Cowar. in_praft. quaft. ¢ap. 3 9. w5,
vetl: Demionipfe, Guido Pancirolus fn thefauro var.
leit lib. 2. cap. 103, Donel. 1ib.8. comment, cap.31.
vetl, Quod ciom confter , & ad enm Hilliger. bir, D,
Petr. Bacbola in rubr ff folur.matr.y.p. num. 3o0.verl.
Neqm obfFat, Cur antem in pignore , in domo con-
ftituto, contrarium relponfum fitiz d.1l. Panlw, §.do-
mus, ff.de pignor. vt {ub co veniat etiam nona domus,
polt primam extin@am fadta , ratio in obfcuro non
elt;ex domas enim Eignnre,inreque eins reali , quod
creditori iam acquilitum,atque aded [oum foit , Pig-
nus aree, que illa fublata fupereft , adhuc reliqunm
eft , quod & =dificij defuper impofiti pignus fecum
trahit,argum, Texc. in ! adeé 7. §. ex dinerfo, € L ff
Jupratyum 18, in fingf de acquir. rer. dom, cum fimil,
at |Egatum ad itg_.‘lt.ui] ius ; ac dominium son nifi a
marte teftatoris pertinet, interim verd totum adhue
in volnntates & poteftate teftatoris eft ; ideircd nihil
legatario parere poteft ; quis amnind facti quzitio

luris controu.in Hifpal. Senatu

eft ,an [ublate nomine rei legate , adhoe teffator fe-
gatum manere vo & in dubio id yoluifle,ciun
vel eei legare acceflio, vel pars aligna fupcmﬁafm
ta arca legata , & poltca domo fadta . vel contrale-
gara domo, pnﬂL_‘.'zquv ad aream redacta, non obfenrg
Turilcenfula relponderunt, vt lhyﬁ‘rius vidimus : cz-
terim hoc pofteriore calu noua pofted domo wdifica
ta, alind iuris effe conftituunt , quia ctfi domus cedat
arce principalite relictz inre acceflionis, & augmen-
ti,ex rcgula Lfi ex roro 8, i fin, principy & L. gued
invevum 2.4, 6.1 guis poft, ff. de legar. 1. cum fimiti-
bus, non tamen cedit area:, qua venit in confequen-
tiam domus legatz , ne detur acceffio aceellionis | ap
gumento Text. in L. ciom effent 33. 8. 1. in fin, ff. de
Jermit.enft, prad, & L. ffde vfis, & wfufradd. legato,
curm traditis 3 Gorofred. vhigue qui bene esplicat;
quim differentiz rationem inter pignus, & legatum
docuit in effectn, licet -non per omnia fic explicet
Agidins Hortenfins ind. §. forex bypothece , pag.a,
& 5. Qui&iple 4 pag. 7. verl. Num widendum,
rectiffime interpretatur Textum difficilem, qui his,
que circa pignus tradidimus, non parim refiagari
videtur , in d i consenerie 18, §.fi quis cancrit, [f.de
Pisnerar, attion. vla Glol.& Doctores ibi, Neguian.
de pignor, . membr.z.partis , num,36: & Cuic, 1ib.
25 obfernar ez,

Superelt iam, vt arghmenti conﬁrmatiu‘nem diloa- 63
mus , fumpamex doctrina Angeli, & fequacinm,
quibus accedir etiam Iofeph. Ludou. surér communes
opiniones , tomo 3. titmlode inre emphyrentico, onclu-
frone wnica, poft princip. vexl, Similiter non excfarars
Toannes Francifeus Bellacomba tome 1. titulo 4.4.de
iure emphytent. EREro 204. Surdus confl 197. Ai=
meve 1 2.0 13. bibro 2. cF decifl198. 4 mum. 8. maxi-
me mwm, 11. & 12. ( vbialios congerit ) Stephan.
Gratian. difceps. foren|, tome 1. capite 195- #Hm.1S.
qui al’gumcnto fumgm €X pIgNore , & lEg:’.Lc! d.Dmu:,
que in area,; ad quam illa redacta eft , confernatar,
ex late hadtenus diétis , ideni in canone, {ea eenfu
emphy:euticu conftitunnt , vt ille adhuc daret, fine
ab obligatione [oluendi eum emphyteuta non libeze-
tar , ctiam penitas deftruéta , vel combufta domo, in
emphytendim concefla, proprer arcam, qua mnafn:t.
Quia rradicio illa procul dubio falla eft , apertéque
couunincitur ex b 1.illic ; Siguedem santa emerferie
clades | gue Pl’ﬂﬁ‘ﬂ‘ﬂ' exiam ipfius rei » que per mpb)-‘-
tonfim data eff 5 faciar interitum , hoc non emphyreiti-
caria , i mibil veliguum :ermu e , fed ves demino,
qui gussdd fatalitare ingruebis » eriam anllo :rrr_ﬁ'mimre
contraltu habitwrus fueras , impRtetat 5 Cedicede iure
emphyteutico . §.ades autem, veil, Sin antem wilil 5 il
lic: '.S‘tzfuidm totins rei interitnd accefferic , ad dom:_.
s fuper hac redundare peviculum s inje. de logat, &
candult, quibus apud mos conuenit lex 28, yerl, E
porque efte pleyro, illic : E dezimos, que fi la cofe.que
affi es dada avenfo , (¢ pierde toda por ocafion , affi co-
a0 por fuego, 0 por 1erremoto,, 0 per aguaduchs , o por
otrarazon [emeiante , tal dailo come fﬁe pertentee al
fenor deila ; € non al arro , que la o effe #[ji recibida, €
de agquel diaen adelante non firia .re.'imfla de d-!ﬂt_i?"“
fo m‘nguua,m.s.pﬂm'.5_ q_uibus in lcc1la per omnime-
dum rei interitom non potcft intelligt etiam 4tcs,
quz regulariter {empe; remaneg, vt i vqur,rudm.:Rm
elbin L repett §.§.vei musacione ,}R;b_mod. wfusfrutt.
amite.cum fimilib.fopra addad is.Idque meritd, nam
emphytenfis propret yeile tantim froctoum do"’}&
nium, good ad emphyteutam tranfits directo » quo
rei proprictatem concernit ; penes cnnc-:drnmrg ICT
manente, inxta ea, qua Ja i5,a¢ probanimus
differrat, 13, numero 16,6 dijfertatiene 19, ""“:’f‘f*f‘
viufro&ui magisﬁmiiis off; iuxta tradita 4 G],o,,t-e:
b meliorem;in :ﬂp.wn} §. & conrrarioy de Mﬂﬂ“*:;:
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dé veabien fait, in ofib. feud. Spectlat. Lib.4. rir. de
mpbjm‘ﬁ: queft.1 :._j:sb a, 116.' in fir. Baldo in t';w_;;,
§.ion primo, mum.© 1.8 fin. C. de m.;!_ rollend. {\19;_‘[1:-_
5 d.codicilise ; iz prine. verf: E‘r :{Eldrgxm. I de v,
& !vflfﬁ‘-lf,!- Taliindizma g C.de tre empirp. Mare,
i dton. Nattd coaf-49.2:24. 1071, S DD commu,
witer in L. digortio 8.8 [F fumdsma. iecun:ismg 1'81_305 a
Pere.Barbol.ibism 1 5. i [oluto matr. adedque fecun-
dim eius regulas,illis qug:!m_lfgllbus fubmatis; non
autem pigaoris vel legati u_xiu:?.rl :ieb::_, ex regula
Teyt. in Luer Po_ﬂ'mm Tz L_il::: (¥, 5! _{Ermlm procedere,
cum Tege fequents, f-de legibis, & quia nec diffat mul-
tivm & luperficle condndta 5 in qua idem docuit Bart.
s L. mum, 1. verl. Sed quando conduxiffer, If. de -
perficiobus , receprus ab Angda_ﬁb + & Paunlo Caftr,
inl.2.in 2.novab ff.de [erait. Phillip.Corn.apud Socin:
fenioreonf. 138, mum. 3. vol,1. quicquid fimilitudi-
nem iftam neget Valal de iur. emphyt. g.3 3. mwmiz,
Quaproprer alind eft,fi pro parte tantimi res emphy-
tenrica 5 putiinp.::ﬁcms domus petierit, quia in pat-
w© cius,qum emanet s ‘:mphytm!f[s conlérnatar , nec
proinde liberabitur emphytenta ab ()blf’g.i(iouu fol=
nendi canonem , quia nec viusfradas. finitur , cim
rei , in qua conftitutos eft ; forma non emning
mutatacht , lege fi oni infuls quinguagefima tertia
alits Go. illic : i end infile vfusfruit. Tegatus off,
quandin quz.’jﬁwr portio elus infule vemaner, vosins foli
wfiimfrutum vesineo , ff. de ufifrutt. L. fundi 8. 1. fed
@ ¢o g.lquid ramen 10.§. L. veil. Plané fi per parter,
& §. vle. verl, Eropano, illic': Supereree in refiduis,
- quibus modis vfusfruil. amitr. quod & apud nos
péx drgnm. 3 contrario {agis indicat . 2. illic : @we-
mandofe roda la caf,o el edificio,en gue fueffz ororgade
& algin bome el Wjufruto, o elwfo tan (olamense, o der-
vibandofz toda par terremoro de 1Ay, @ de erva guifa,
pierdefe porende cl zﬁﬁ-r_ery o quie awiaen ella  tis. 310
parti. 5. quafi fécts fic (i pro patte tantam rei forma
fublata fit ; profequitut , & explicit optime vltra or-
dinarios ubigue, plurelque alios & le relatos D. Ioan.
del Cattillo de vfufr. cap. 724 B3 14 2.3, & 4. ac
m.14. Ergo nec emphyteufis finierar , i pars aliqua
integralis rei emphytentice remancat, quied et per
argument. 3 contratio {imilites m.:lrrc,tu:rm: Tcx t. in
d. leg.1. Codice de inre emphyt. inditk. §. aded autem ,
inft, de locar. & condult & ine d.La 8. vir.Bparsit.g, in
verbis fup=rius relats , adhnc diftinge , & fpecifice
id exprefierantin fzqnenf:b'u verbis , nempe dilii.
ibi: Sin wero pﬂrricw'.src, vel allud lewe contigerit
damnum ; cx quo mon ipfa vel penitis ledarir fubftan-
sin, boc emphyteuricarius fiuts Ir.-.:m'fmlr non dubite?
adfevibendnm , dicko § ades, illic : Sisautem parvic
cularis, ad em‘p'b)':emi(ﬂ:xm f -JMMJJ damzam ve-
nire , vnde vediculi illi prodin iant.
Sives periz rora, liberabirur emp
Sed fi pra parces aulls liberabitnr drre;

Alias

Si pro parre Fﬂ’?r , mon ita liber erit. . 5
Er d, .28, partite, particnlare damnum illudefle fk‘
er quod odtana faltem rei zwgphylﬁ;nnca
pars remaneat, illic : M fi la cofa non & ’wrﬂuﬂ? de
todo por aquella scafion , e fincaffe quanto la pebana
parte della ' lameies eftonce remudo fevia de darle cenfo

clatans , pi

caida 45”;9”“4, affi como o auia pr?m:r.ida = qui_
bus vltra Gl.& DD.magis communiter ind.l. 1.0 in
&.§.ades, {ic moltd verius docuerunt (c_p:_lamlibe:‘pag_
tem, vicnmgue inimam,inre comuiin infpetta, (uth-
cete exiltimantes,ve INtEZET canon debieatur,eo quod
in dominij recognitionem tantim preftecur) Speco-
Lator Lib,4.tir.de :mpb}}ams_"",n. 160:6° 16 :[..ﬁuu 95134,
& 135, gl penale. verl. Trem i fundas yiuncto et
D. D fef. Vela Diffestar, Turis. Tom, 7,
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Ay dickt , Cardinali§ mumerd rigefimo privo, is
Priﬂ';ipia 3 (aPud gquem Corfuple leriptunveli ; £ oo
+ord perirer , pro verbis: Si ex toto o perirer )
loannes de Anania fal eodem mumiere Abb. Pawor-
mitan; communiorem hane fententiam docenss #a6.
& Berol. nam. 177.58 cap. PUrsir ;. 4. €. dy locaroy
Alex, conf 11 un, 0 ny. veill oAd allegara, vl 1a

- Francilcus Marcus decif. 5 2 5. miom. 1. valon.1, Carel,

Cotra i memoralibus , verbe m‘sb)w:rr.c regslaritery
March, Afflictas ( Angulum intelligens.; quendn in
in emphytenfim fuit eviam conceflom {olun, vbi erat
domus ) decif}$ 3. nwm.12. & ad cum Calar Vifillue
mum. 8. idem Vilillus ad eupdem Afflict. decifl 258,
ramiero 1o, @ 11, Tol. Clac. 8b. 4. fenrent, §. cm-
Physenfis’, quefk, 8. mem.8. Andr, Gaillins proét. ob-
Serust lib.y.eap.2 3ime 3,8 14, Antonines Thefaun
decif. Ped fc. de inre emphys. eap.27:
Aoy fincowm 3. ft9q. i (ibi planc contradicit 4.
iz 37m2.) Pater Aror.inffamoral.lib.s o fub trail.de
emphyrenfi, cap. 6.q.1. Pater Rebellusde ebligatonff:
2.p.dibi13.9.9.7. 3. Ludou. Avendap. & Luden.Cen-
cius iz sraifde cenfib, ille cap. 61, nam.6-hic yero 3.
pocag,1.are, 1.0 5. & 6. Camullus Botreling in fimimd
deciflrom, 1.tie. 3 3. de ;-m‘.':f:y:rsﬁ,r.!_-' 10, G130,

Dixi inre communi infpecte, vicxc e ins nh=
fteum Regium , quo ( vt diximns ) ockana pars defi+
nita eft; que emphyrent= remanere debet , vt ad ca-
nonis praftationem adftridtus manear, vi obferuat
Greg.Lop.ind.l.z g.partit.el.y2.verll Iftavamen leg
Toan Bapt. Villalob. m antiuemiss iuris communis (ol
Repi,biv. E'.n.,7.6" 7 arario z'ammmuam,ﬁ:.}f_,m 119:
Valafe.d.e.2 7om. 480 fin. ¢ w1 2.civca finverldn Keg-
%o aurem Caffelle, aiqueita illa Linfpeda, indubita=
tam cft , emphyrenfim in {ola arca yad qoam demus
emphyteutica redadta eft, minime conférvari , et id
fit inre communi controncrfom, veredifime aduer-
tit Villalob: in antinemiis 5 dilit, E, n. 6. gquicquid
relu@etuy Olanus fub eadem litrera , mumere 11,
[og B

Rursiisaddidi re;'[m'.zrirﬁ, vtindicatem , hen effe
fudiftinéte veram, ob pactem,quaex re Ephytentica
femaneat , teneri emphytentam integram penhonem
folnere , quiz id ita demim Bartol. admiteit in didt. L
prima, mumers 4.€ 9. C. de inre empbyr. fi pars quz
fupereft ex te Err_!phylen(ic:l s (uﬂ'u:i;:: ad f{olutionem
pen[icnis ; qua [ententia, eth fimpliciter accepra ve-
ta non fit, vradaertunt Abb. Panorm. én a‘.c.pumf‘:
de locato, nwm.16. verl, Sed boc diffum, Salyc.mm:7
verl, Bartere,inntts mumiac.0 11, & lali m1g. &
soind.l, . Pater Azorins daralf de emphytenfi, .6,
gitaff.1. at [altem co cafu frequentiug recipitnr , quo
penfio emphytenticd tanta eft, vt fru@ibus ex re ¢m-
phyteutica percipi folitis correipcnldem ; nam wbi ob
particalare damnom in ea re contingens talis penfio
{olni nequeat , eins fiet remiffio Bd ratam damni, in-
ftar verz locatienis , in qua id it2 traditam eft i fe-
22 ex conduffo 15.8, Papinianus (alias lege e 15.)
& lege [Fmerces 25. alias 2 8.4.wis maior, . locari,l;
licer 8.C. rari.air.c_propurj?x'rz!:.r;:zcm 3. exr. eod, rit.
lege 23, 1.8, parti.g. Nam edm ratio, ob quam in
emphyrteufi hoinfmodi remitlio regulariter non fit,
illa fir poriffima,, qudd ( quiaad meliorandum inipe-
éta cips origitie conceditar, inxta ea, que diximus
differrarions 16, nwwere 7 9.8 80.) pro modica pen-
fione plertimeue datiir in recognitionem dominij di-
secti , vt fatis conitat ex Auient. de won alienandisy
§.lex itague; veill Diidum,illic : Ee imminiermnt pin-
riviam guantitatems 1 e ditus illis , qui conplytesfim
accipinnt ;iundo Text. ibi , won aurem vitva: fextam
partém velewari emp..;wa{f’:'m pencip ni 5 proprer
foreuiros cafis, & cap. 3 £
Auth,perpetna (gus dnde fun




A%

cam vbique notatis 3 Gotofredo , qui bené explicat ;
ea antem ratio ceffet vbipenfio , fruétibus vel n.‘di[i-)
bns rei emphyteutice correlpondens, praftatur, guia
tunc magis lacationis , & condudtionis vicem obti-
nee, ve colligitur ex diffe §. quia wero Lepuis  illic:
i licear conduvere poting , quim tales :il'mixr;n iones
i;ggmph)naﬁm celebrare, confequenseflt ve & insre-
gularites in emphytenfi conllitatum cellet, ex regula
Ludigere 6.§.guamuis, [f. de iure patron. cum relatis 3
Tiraq.in trait.ceffante canfa, 1.p.m1 30, Everard. iz
logis !‘t‘gﬂhﬁm, loca 80. 4 ceffatione rationis,n. 1.&_-,": _1b
&t idem propterea ius in hninfmodi cmphvtruﬁ’
in vera locatione ftatnendum fit,ex regnla Liliud z,
ch[‘. Sed magis, fad LAquil. com fimilibus & 111:31‘&1
Latis differsarione 7. mumero 19. confert & Text.in I
queritwr 10. [ de flatu homin. & in L. legaris 65
§.ﬁgnm‘ [eruns , ff. de legar. ;. gnare minime ad E(.‘:‘l:l
pertinet nonnullorum obiedtio , qudd emphytculis.
Pro magna ctiam penfione , fruétibnfque euri:{}:unj
dgntL conftituta , in tecognitionem dominij diredti
nihilomimus praftetur, verzque ac Pmpri:c emphy-
tenfis nomen, & {ublhmmm retineat; fuxta ea ; q{:a.-
cum plaribus refoluit Valafcas de inreemphye. . 1
mmera §.adedqne fecundimeins regulas, non auccn;
fimplicis. locationis videatur indicanda. Quia huini-
madi confecutio ex nuper traditis falfa effe convinci-
tur : wec enim {ecn ndum locationis regnlas quoad
penfionis remiflionem faciendam , ex e% huinimodi
f:mphytenlis indicator, qund non fit vera, & propria
emphyteufis ad quod [ufficit, vtileper eam domi-
ninm in IPErPcl‘uqiu , vel longum , aut longiflimnm
tempns In accipientem transfecri pro canene , vel
PL‘llliOﬂC s guacumque fir,interim per eum foluenda
in recognitionem dominij diredti,in quo plané & fim-
plici iocﬁt]anc diffect , inxta lacé tradita 3 Valafcod,
ueftione 1. exmwm. 1. & g 17, mum. 6. Auendaius
ds cenfibus, cap.1 1. mom. 1 0. {ed ex co potins , quid
clim promagna penfione, & fructus vel proventns
e re emphyteatica percipi lolitos famptibus ac 1'.\:
boribus dedudtis,pene aquante conceditur,in g0 qai-
fl.".Y‘! a _r:'g(l]:.m,_ & ardinaria rmpiw;euﬁ difurcp:lt, vt
in fimili deducitar iz Ia'r‘qe Lucisa 24 ff.depofis, &
]1:‘.1Phcl locationi imilis e , adeaqoe ratio po['}u
vt lecondim eius regulas quoad pentionis remiflia-
nem-fterilitatis cania faciendam patins judicerur , ve
8¢ fir in locatione fundi vectigalis iz d.gj’npmm;-m
al.d.fi voo,verl. Hoe sdem, ff. locai licet per eam \'n:Ii
lein :.r;nducemem dominium transferatur , velate
pmbmp & exomugi differearione 13, a numero 4 3.
Ex quibus ; tametli non fic per omuia gompro s
fic veriffimé com  communi refolunnt Anania Ee:
rois, Alexander , Cattelianus Cotra , & fere m:mcs
a‘l:] fuperins relati, maxime Gailliusd. offeruar.2 3
? AEMEr 2.4 verl. 9. limitarnr , Gregor. Lop. i ii
-28. partita gl'_. 1 o verl, E¢ limita , Aluarus Valal-
cus diéta guaftione 27. rum, 4. verf, Carersem, & nu-
mero 6. 11. & 12, Antoninus Thefanrms decif” 20,
4 mygm. 5. 8 ad com Galpar Anton. Thefantus br.C
verf.vlt. Lu\_!uu. Auendan. d.c.60.mum.6 ..{J’.f;: verl
_‘Ff.zc tamen [entenria; & vitracos & alios l{u]:lndus
3 anj'cmf;ﬁgy. . a6.vel 1. Hy—ppolit. [{‘.minaid.
L:D?ff:4ﬁ. .- veil. fra paviter,cum 3.[eq.6 conf 4 :
& num.1 4. tom. 1. Aloyfius de Leoin d.11. C.de },ﬁ;
EI{,‘P;J‘,T,U‘ 19.verl,Sed pro concordia, Petr.Barbola in I,
dm‘.’”m 8.§.fimr-pmzo. ff.fol.matr, Cald, Pereyra de
gx.rmfi,empbyr.mp .1.#ums. 8, Pater Rebellus d?‘aﬂig
infh.z. pare. lib. 14 gueft.8. & num, 6, verl. Gatss
hie, Card. Tulch.prat.concl.rom. 3. lir. E comel. 204
2,y 3, Blal. Flores optimt declarans , in addit. d
E‘:l:f:f?,'feci:ﬁl_gc. veil. Commaniter concluditar,
el Rarbola ad erdinar. Lufivamer, 1ib. 2 4. titu-

3

luris controu. in Hifpal. Senatu

Barbola 74 collelt.ad Text. in d. cap. proprer fevilita-
#em . 1 ©. Ant. Fab. iz C.fui nominis lib.4.eit.4
de ture empliyrdefinit. 36. verl, Namfi 1Afs,q1-;i|: ; ufd
ab hac fententia recedant plures,quos refert, & le(11 i
tut Francilcus Burlatus cenf. Ly, Mpmi ;.1:1;.[ 6?‘;;:
tins Marcus Ant. Natta cenflqo. e.\-,gm.q.'rm T
Enc};m. caa?trau!r.f.mr. lib. 1.¢. ge. nonnullis .!:h'ﬁli
(l:: ;ﬁ;?i;!r;?u’;qb}‘:scx nuper obferuatis y!:‘:niﬂm_e
! ) latisfadtum elt. Qllreomnmmulm magis
procedunt in cenfu, confignatiue , quippe quiimpe-
nitur contemplatione fruétunm, ex re {nper qua con-
:_ng:l;il[ Pf;c‘i’le'?d‘?m“} quz (ninaunlu frugifera ef.
> loxta eradita {opra mum. 5. & differtat.ag,
#.20. vbi late exornanimus ; vnde fi illa velin to-
tuin; vel ex parte talis efle definat, velin totum,vel
pro Pn[[e extingnetnr , nedum pet fundi Pr.l'::mPtio.
nem , fine totalem, (e partialem , dum pats que fo-
perelt, In:egt_u cenfol l_ollucndo non lifficic, verelol-
nunk Irel:u:i fupra memero 42. maxime Ludouicus
Cencins de cenfib. part. 3. c. 1. queff. 1.ar.1. €2,
( qui art. 3. azum. 9. extendic eriam ad peremptio-
ném, per cenfuarij culpam contingentem, idque .
wlt. cum Nan, & aliis recte declarat ) fed etiam pc;'
perpetuam :-ci_ cenfite ferilitatem, & talem que om-
nem pt_mlus [pem adimat, quod aliquu tempore frig-
&tus :\l;ql_ms , vel cenfui foluendo zquivalenies ted-
detl, vi idem Ludoms;us Ceneins uicgan{ﬂ' prnlb-
quikur > ag declarat diélo capire 1. quaff.z, per toram
maximé mimero 8.9. @ 10. Quod tamen quoad par-
tl.d.: damnum , ita demum {altem in his parcibus , in
quibns motus proprius Pij V. receptus nonelt (vt
apud nos ex his qua dicemus late differsar, 35- ) ve-
wmiccnfco. cami ex aliis debitoris benis , genesaliter
Pmliecuritam rei cenfite , & inris fuper ea impolitt
obligatis , integre reditunm perceptioni fuccurrine-
quear. le.bd {1 ita non fic credicori confultumfatis-
faciet Idek‘mor s xglmqu:ns ei partem , qua fupereft,
vt optime aduertit Naparrus #d cap, fi feneraneris
1.4. quaffione , numnere 115. quq,’r’m‘ue 19. conferont
qui laté tradic Auendaf. de cenfib. capite 110, 78-
mire 5.8 7.

Ad quartym E[incipu!c argnimentam I'cfpondcmns 65
negando , dinerlum eile ins conftitmendum in cenfn
coj}.lgnariuo redimibili , quim in emphytentico , 0
quod in illo ceffet ratio, qua in hoc milicat, vtcen=
ins qbl igatio finiatur , clum hic fit impofitns [uper re
ereditoris , c_[ui direétus rer emphvteu:icz dominus
L:I:E » adedque miram non eft, fi eius peticulu 1es ip-
fa pereat , viee autem yerfa cenlus confignatiuns {fu-
per re Vd::bim[is imponator , qui proinde omnimo-
dum eius pericalum fubire debet, etiam quoad obli-
gationem loluendi cenfum. Nam hoe vltimum per
quam falfum eft ; nec enim* dominus alivd rei ex- 66
tincte periculom fubit , quam veea, einlque emo-
lumentis,& fruétibus careat , non ctiam , yt adhue
tenearar ad onns, vel tributum, fuper re ipfa impofi-
tum , quod eatenus tantum dorare debet , quatenus
res ipfa durat , ad gnam dumgaxat gefertur-oblinatio;
maximé cum ea in cenfn confignatino coutrﬂamt
fub timloemprionis;& venditionis,quo calu cermmm
eft., emptorem debere fubire pericylum iuris vendit
quemadmeoduni hze omni latiffimé [nperius proba-

uimus :'m;m;'r: 0.5 f’p.?,-ge),u ibpus. t&m}vmp((‘r"" nec 6%
illnd dici poreft , cenfus debitorem rezdificantem
donium , loper qua illum impotuit, ad cins folutio-
nem ex mnc adtbricinm efle. Quia pet extinétia-
nem domus , extinéa elt obligatio foluendi cenfum
foper ea impofitum , vt fupra laté probatumcilt:
i_t_:b_hganu autem ., & ackio (emel extinéa, iterlmgs-
,i;,l,?;:ﬂ ncqm_t, Jl’rgn_-ﬂ s ?’:g rjjue.u"{p:rf”!" > §. pa-
perverers, verl Tiam dicemins s ff. de patt, lege

do-27. ad pripei ? )
4027, ad princip. erdinat. » F ;
7 P pat. nwm, 5-P”}“W°{- Auguﬂ. / pro paire 14, P.u'dgn;r;‘n!m idem :;h'driz',ﬁ R Y
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Differrat, X XX I11L

£ deinremoerfe, 1. 9457 o8-8 SER vesll Neo

vadmiflwrm, ff- 4 folnt- cutn adduckis a Bacbofa.in locss

oM. AXI0TE.G -7 1.Gabr. Alvar. A, aam.66. id
nod infri magis comprobabimus. ;

Nee obltas priof argamenti 'co?ﬁrmauq, fumpta
ex reg. Teat. i I.@a{:mlra;g. g.lf-.:zd,l verl, Quippé
ca I de legai g Quiailla locm tantum habet cbm
agitar de inee » fui rom aligoam T:mpmme IFfP‘Ct“
pmp:icmus ipfins e+ puta ex legato, vel pignore,
qumi quic]ﬂn‘.l s fempc: mm_'l:i, dum m.\nLl‘i materia,

i ad fuum initinm reduci poffit ; propriéque pro-
ceditin rebus mobilibos 5 in ‘-],HlbI;S loquirie , iuxta

i [upexis cradidimus #.6 2.7 6 3.¢2 vieea DD.

e i ;
ib‘i‘%ﬁhmsza‘ Bart. Alex; 8¢ aliosin d.§. illnd, cradunt,

& explicant optimé D- Preles Conacr, variar, refo-
e, lib, 1. cap. 13, mAM- 9. verl. Decims ab eodem

ate , Donel. lib.4.commenteap.1 2. verl. Et eff qui-
dem & lib8 eap.17. verl. Sed & in rebus,quanquam
& in immobilibus ex rarionis identitaté non minas
Jocam habeat, iuxfa ea que refoluunt Bald. i £, 1.2
§eitura, mm.mib 2guinpinverl Ein exemplo [ylus,
& ibi Iaf. nam.g9. yerl. Tondem, Codice de iure em-
phye. Bartholom. Cecpola de fersst ruft. pred. c.mibi
104. ( alids 22. Jde manzibus , anm. 12, verl, Tamen
Baldus,Pinsl. in b r.2.p.n.5 2. fine,Cod. de bon ma-
s, D. Ludon. Molin. de Hifpan. primog. libvo 1.
cAp.2 2. . 7.vetl. Aur doguimnir iz [ylna, Petr.Bar-
bola in [.dinortio,8.§.fivir,num. 32, verl, Negue Bal-
s g mum. 3 5 ff folnto matr.Non verd regula illa lo-
cum habet refpedtu vlasfradus 5 caius inttar cenlus
obtinet , hic enim indiftinéé rei mutatione in aliam
formam,fimitu, vt (zpé diximus.

Sed & quod in cenfu confighatine redimibili di-
ximus, vt extinione rei cenfite cefler, 8 extingna-
tor inxta fuperiorem declarationem , in coniignatiuo
perpetao eodem modo Pmcedit, cum emig-m iu‘\b ma-
jor in €o ratio yigeat, yLex eadem canfa cellare de-
beat , cafdem enim petit conditiones , quam redimi-
bilis, prater hoe youm , quad redimi nunguam po-
teft, in quo ab eo diff minowe ptoind: pretio con-
tentus, inxta lacd wadita ab Auendafi.de cenfibus, ca-
pite 312 32 cererum ab hoc iplurﬁrii]u inftior elt,
cim ex defeétn talis faculratis, nulla in co lucei cer-
titndo te!]:e&u :mpmris dari pumt, qua ratione hu-
julmodi cenfum perpetnnm cedimibili inftierem efle
pro conftanti (npponunt Iniocentius i 6. 97 cinira-
e, na. verle Qs_mi.:m camen, cxiv, de ofwigs Navarr
ad e fi faneranersi;ia. q:uﬁ. 3. mum. 69, verl. Secun-
dum quodl asriqns, O miwn. 93 glofi18. &3 manuali,
C.17.mm. 1 3 4. Pater Dominicus Soto d¢ inff.grinre,
Lib.6.qusft. 5 ave. 2.comelit. Felician. de cenfibus,libi1.
cap.7. M. 4 quicquid contrarinm :mu_t- contendat,
Auend, devenfip.c.18.7. 12 nimis fallacibus rationi-
bus nixus,que ed praferim {sn.‘lnna,qm‘:d ciim cen-
fus confignatinns perperuus, caldem ad eius inftifica-
tionem conditiones perat, ac cedimibilis { vt dixi-
muns ) hic antem illam amplins exigat quod ad libi-
tum debitoris redini yaleat, 8 ablqueea minimé {oe
[tineatur , ob eandem conditionem inftior erit config-
matino perpeiuo . qui redl_ml nunguan Euwﬁ. Nec
enim animadaerrit,in cenin redimibili ideircd przf.t-
tam conditioncm cliderari , quia per cam qqo%n_m-
modd fit pecpetaus ciim poflic debitor, cul {oli
redimendi facaltas datur , enfm nanguam redimere,
foxta ea, qoEcum multis probanimus ds_[ferrqr. 29.
w1 3. QNI {o ranthm hic cenlus, gai verc per-
petous non =it , iuftificatar , nam aliis fi & creditor,
cam vetler, sum pstf:[ redimzze effec df: lucro viua
forcem ¢ , quod huinfmodi cen(liarij contradtus
fubftantiz & i.u'ltir,ir omnind repngnat ; Lt fupe-

vins wadita Dfferrar. 27- apm. 10,11.0 12.Ergo

cam cenlfus confignatmus redimibilis , vt configna-
. D. I * D:J}'ﬂrmr. TIwrsTom. L

tino vere perpetnd Uiparctor; adebque inftus fies
illam exigat conditionem , VE ad voluntatem debitos
¢is tantim, not etiam creditoris s redinu pollit,cahs
fignatiyus vere perpeenus, qui talem abhorret condis
tionem;,redimibili , qui illaeger 5 & velurilli fimilis
infbus fir, muled inftior eric,ex vulgari regala , quird
propter qued vnumquodgne tale 5 & illnd magis s
quam late probani , & exornani Differtationt grars
ta , numero quadragefimo fecunde , € differrationt 6.
num. vlt.

Vnde dedacirarilling queftionis refolatio s qualis 76
cenlus in dubioiudicandus fitis qui din folui eon=
{uenit , non tamen de eins origine conitar; eo pra=
miffe, quod eenfus emphytenticns in dubio nen fi&
prefumendus (altem in his locis,in quibus ille valde
frequens nont fit,edco maxime, quod grapamen non
modicom ; & quandam {eruitatis [peciem prz {e fea
fat, quippe per quem alius in domininm recognolci-
tur » & quieum ftatuto tempore non {oluit ', ant rem
einphyrenticam itrequifito domino alienat ; iplo inte
incidit in commiflum , v € cum multis probaut differs
taione 15 num. 38, & 96. quaproptet enidentiflime
de eins impoﬁtione , ant domint) rccugnitione con=
{tare debet, alias non P[mi‘umimr , vt concludit Mar~
cus Anton. Natta confilio 3. nnmero 3. 1omo 1. quem
sefert , ¢ fequitur Mafcardus de probas. concluf: 2814
nwmera 5. tomo 1, Ruslus nec relernativns prafo-
mefiduseft , quia el vbi hzc duo cenfunm genera
puti[ﬁmum frequentantur , in du_bm magis refermati=
nus , quam emphytenticus prafnmatut , €0 quid
quz minus grauant , & fanorabiliora funt ; magis
przfumi debeant , Lege femper in obfcurss 9.& 1, fem=
per é?xﬁ‘fpz;frsziemﬁmx 34 in fines ff. deveg. v, caps
ex parre 18. verl. In [ecindo s ext. de cenfibus s ille
autem minors fit pwiudu:i] ; quam ifte 5 cam nulle

in calu commifli peenze obnoxius fi; f¢d plenum , &
integrum rei dominium in ceqi‘uarium tranflatnm
fapponat , inxia faperins a nobis tradita differgatio-
ne 19, namero 122 & differtatione 3 1o pumero 21
& 3 Fontanella de paitis nuprinl. elanfiln 4. gl 18
Arte 1. MEMEra 3. qua ratione huiafmedi conieétu-
ram,& prxl'uml:"uncm deducunt loannes Faberin 1,
prima , aumero 1. verl. Quod off wernm Codrce dé
suie emphyt. & ibi Jafon poit Tmola & (e relatum, 75
mero 48. Alber, mwm.1 3. ver[.Opid de gueftione, 8
idem Tal, s, 1652 iniz. C. eod. fir. Decins mum.7s
& rutfns idem lal, numere 10. verl, Et nosa diligen=
very in Authens. qui rem, G.de fucrof Eccle[. Hyppol:
Matfil. fingul. 95, 5. 2. Nata d, confil. 3. exnu=
mere 2. Ayman. Craveta confilip 204. tsmere 20,
a¢ poft alios D. Prales Couarr. “gariar. refolus. li-
bra 1.cap.7. B, 1 verl, dmé in codibio , Malcard.
4. concluf. 28 1. & Menoch. de prafumpe. lib. s prie=
[umpr. 106, pet totas,quilate exornant, & explicant,
Rodrignez de redirdib.1. 4.1 g.x.4e.adﬁn.ved. Nee
eriam,Camil, Borrel. in fum.decifieom. 1. 13,3 3. A
113, abvbi alia (umi conieftura pnu:!‘t 4 nec is refer=
gatinus cenfus pr:zl_umi debcf,qnu omnimoda dotni=
nij tranflatio , quz per huinfmedi contraétum fit in
cenluarimm, non eft facile prxiumendum, arg. Text.
i i deindebirn 25. I de Frnbn‘.‘. cum traditis &
Zyno in lege incendizon , infiney Cifice:rapets Balde
i lege fiue poffideris 16. oppofit.1  fih num. 3. _c_mi,
de probar. Dec. ind.fi pafcmdq 8. nwm. 1 4+ { v_i:n alia
juraindncie ) C.de patt. Match: de Afilict. decifs373s
ex nigm, 2. vorl. Quia in dubio, Menoch. d.lib. 3 pre-
fumpt, 15 @, ex num.2. qua de canfa contrariam pra=

[uinprionem deduzerunt Alllmms \-':\lgfcus de fure

gm‘pb)ft,?”gjf_ 2. mom. 35l med. wri.Pqudﬁ cona

[iterir, 8¢aliy celati & Mafeard. d-conclif. 2 S 1.mmm. 64

Menoch. dift. prafump:.1o6. numert 5 ad |

& Camil. Borrel didk, vitnls 33omumme 112 Multd
Nn 1 minad

N
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minus profumi debet cenfus impofitus- titalo dona-
tionis, vel legati,antex fimilibus canlis,quas referunt
Menoch. de prefianpe. lib. 5. prefimpr, 107, & m—
mersg. ad 2. Rodriguez de redss, b, Ligueftion. 1.
num, g, O quafbione 15. nim.g2.6 lib. g0, tora gred-
Jioze 6. Anendadi. de cenfibus | capite 1, 3. 4. &F g,
per tore , quia hi cenins rariffimi funt , nec proinde
l'_n co.uflid:r.wtione habendi argumento L. 3, ewm ;.
feqq. ff. de legibus setim dubiz hominam conmen-
tiones , & aliz qnecumque difpofitiones inxea eoram
vel regionis confustndinem accipiend= fint | /, cerss
2 ‘,Jff rarmmnosy verl: Cim q’ﬂﬁift{i:,ﬁdﬂr{b.
d ff naila'r 31.§. quin afidua ;ff. de edil,
incdits 6. ff. de caibhid. L. femperin fipulstio-
mibss, verl. Aut ff non apparesr, ff de reganr.llicer 8.
C. de lazato , cunyaliis addudtis 3 D. Conar, variar.
refilus. lib, 1, éap.a s mim. o, verl, Deinde wmbigua,
@ lib. 5. cap.ro. numere 4. Mietes de majoraz. 1.pare,
gueff.48. ex muepiers 49. & i nobis late differeat. 20,
€x nuin. 17, & differear. 0. num. 6. Cam itaque
cenlus cor‘nigmz: nns vhique gentium  yalde recep-
tus, & vlitatus (Ot polt exrrauag. 1, G 4. de emprio,
veadir, imeer-commanes 5 ab v traque illa Pl“_flrulT‘,F_
tione nuper commemorata recedetar , vi hic magis
prafumarnr ,ex reg. Text. il Dinas 7. ff. deinin-
segr, reffir, & fimilium,gnim exornaui ploribus 4~
f_rrr.iz 11 mmere 7 3. 48 finem s & in Ppropelito prae-
iumptionis hoc in cafu elicienda expendit etiam Va-
lafeus dig. 3 2.nm. 3 5. pailis poft princip.fid & in te:
minis ex ea frequentis vins ratione cenfum prefumi
Ppotitis pecunia , quath aliter conftiturum, flem vhi
1d aliis probatienibus adinvatar,decuit G;I{P‘ Rede.
ric. d. lib. 1. de annuss reditib quaft. 15 mwmogr. &
42.Ineo igitur queftio noftra verfabitur an hains
modi cenfus empi itins,{en conligimmus, qualem re-
gala rit‘er, ob aflideom eins vium, prelumendom po-
tiiss efle concludimus , redimibilis an verd perpctuns
in dybio indicandus fit, cim de cius conflitutione ex
leriptura non conftar, quia vel amifla fir, vel confedta
non’ faerit ; prove illam non elle necellariam , flem
tecluio mow proprio Pi) V. refelunnt Felician. ro-
mo 1. de cenfibus, libro 1. 6,070,y @ tom. 2, 3z
c.vle, wams.verl, Sed cion verins, Rodriguez dog.15.
Armere 1. late Auendan. de cenfib. ¢ S:|. EX Zut, 5.
& pott alios Ludouicus'Cencins eod, 1ra Pty
pEmicre g, €1 <.\. cum is qui minus grauct, & fre-
quentior it, prﬂumf l}czius debeat, v Iup:riu.x pro-
baunimus , & redimibilis tum frequentior fir, tum
ctiam longe minus adferat gra WAMEN, VE preced. num,
relblui'.nn? i c_nnfiqnms el , vufiannua praftatio ex
caulz cenlus fuper re pollefla conftituti,maxime poit
expreliam cins recognitionem ( qua per fe futhcir,
argamento Text, én Leenfunlss 7. C.de damar, inncti
que vitra Bart.ge alios ibs | refoluunt Guiden, Papz
guiefl. fen .'fmf..u_. awm. 1, verl, Qus euria, G decif,
27 s.aum. 3. veil, Sed premiffis,Guiliel. Bencd. ad ¢,
Raynuntins de teflam. verho @ vxorem momine Ade_
bafiam, in rract. de fucce(l ab inteft.a num. 44 §.2c poft
plares alios. Malcard, de probar. lib.x. conel. Gogq. &
#umero 35, Felician, de cenfibus,lib. 3.0.6. numero 4.
Auend.c.99. 7. 5 ,llougo iam tempore , puta decem
annis continuis,fimpliciter fadta fit, eenfus qualitate
an sedimibilis, vel perpetuns fueric, non exprefia, in
dubio talis conflignatinns cenfus redimibilis, non an-
tem jrredimibilis, fen perpernns indicari debeat ; ali-
ferarque fiexpreffa fucrit canfz eenfus perpetui; guia
tunc propri¢ perpecnus, fine qui redimi nungmam
poflic | magis indieabitor , donee ervor inc
proberyr 5 gue:mdmo:inm refoluunt D. Praf,
I, oubi anmai redi-
p. 5. w1y, | P fin,
1ri, Roduig, dilib.

redin'é::!,rj'resj?. 1.7, 4 8. verl, Fide verins; quan-
quamin cenlu referuativo, quem talem effe confter
vice yerfa potins enmin dubio perpethum, quim r:t
dimibilem efle ex iplins natura prafomamos,vri ob.
{eruaruntetiam idem D. Prafes d, mwm, 5. verf, Prit
rasne itlud, & idem Rodrig, dag.1s. %43, 0 46, larg
Auend. de cenfib.c.14. ex g, ¥ Dix1 donec en:ar in
comrarium probenr, vt indicarem,ex dintina illa, fiue
declem anmnis continois vniformiter facta annuorum
1::d1ruur?1]:r_a:ﬁauons ex canfa cenfus;fuper re poifel
{a conttituti, vel etiam recogniti , verum non indne
ri;u[um,cu‘ius virtate poilit {oluens, ae fi reverd cone
fritutus elietin polterum ad itafoluendum cooi fed
prafumptum tantum , & errotis in fic ibluend: .’vel
recognafcendo admifii probationi (i biedtum areym,
Tcxr.{f: Leion de i rem verfo 6. inprinc, fde wfur.l
Scertis dnnis 28.C.de pact, [, litib, 10, verl. Eorrg
men dicimus,C.de agricol, & cenfirdib. 1 1. coquerclam
2 goverd, me'wrb,wr refter, extide eleit, his ading.
&o c.pernenic 5. illic: Oporter quippeé , vi ominis cer-
Jus ad quid & quando folui debeas Prefeiatur, ext, de
ceafib. ex quibus & aliis vltra ordinarios vhigue &
alios m:ré-i,iic refolunnt,& explicant Franeife, Bai]’:us
de praferip. 1,p.xc_ru'a:10r£iznpgh;;, g-10.62 m, 5, maxi-
me 7.20.22.2.4.0 2 y.inter trail, Doitornm, vl mibi
$. Tiraq fub eod.sraif. §.1, ghy. 3 veel. Bt bec gui-
dam fatis, G vil.Benedick.vbi fuprip. ga 1. verlidy aliis
vero, Barthol, Cafaniad confuetud, Burgnndrubr.1y.
u'c:s cenles, §.2.2 19, verl. dut ins commuse non refi
JHr. Per.Pholler,in praxi cenfuali , verbo Euinfmods
cenfualin,mg 1. verl. Sivers alleguinr vitulys | & nom
Frobamur iungto verl. Prime cafi, & latiis & verl. Re-
Perio; D. Prales Covar, vhi fup. & in vegpafieffor, 2.
P-8:4. 7.2 fine in 3.conciuf. D.Ferdin.Menchae. cobe
trou. dlluff lib.2. c.16.5.16. verl. Fhdecimn frmiliser,
€5 8om 4. verl Quinimo § e.61. ex w3, ac per mnlsa
capira ﬁq;‘:ﬁlr.u, & apertins 5.84.‘pn~ntum, maximé
an 31, snnttou. g 1. verl. Enins antems , And. Gail,
prait.obfernarlib. s, obfernar.s 1. mum.1 2, Malcar, de#
probas. tom. 1. comecl.2 79, 3. innto num, 1 3. averh
Liuod verodiximmus , & n.14. & 18, & larius zome 94
concl.mibi 5377, &m 1. maximé m. 11, 117,00 12
Mencch. de prafimpt.lib. 5. prefumpr.1 31.4. .5 9.
72. Rolental. de fewd.c.6.concl,7 9. n.6.6 7. ( vhiin
notis it D, & E, nonnnllos alios cangerit ) Blafius
Flor. var.g.lib. 1.9.2.ex n.7 Felic. de cenfib.lib. 1.¢.9.
#.9.8 lib.2,¢.5 1.2 4. Galp.Rodrig.de ann.redirdib.
1-gud 3.0t 4., verl Hoc awiem limitandum | & d.g.15.

7 6. Vterque Ludou, Auend. fil, & Cencius de
cenfib.ille cap. s .4 durélo mum. 1 3. in fine , & latiiss
e.6.exmz. hic verd p.a.cap.s queft. 5. art.g.ex m.8.
" quaflione 5. art. 1. numero 15. cums 3. fegq. atque
ali) non pauci , quos retulic Petrus Gilchen. de Praf-
crips, parse ». membre 1. cap. 4. niaw, 1. qui ex 2a=
mera 19, eidem dcniqnc {ententia quanquam non
peromnia ; magis aceedit ; quicquid contrarinm ab-
loluce contendat Anton. Fab. L6, 7. conietlur. cap. 3.
€ 9. cuins fundamentis optimé fatisfacit Gilchen.
d.c. 4. EX H4 3.

Tuxta quam {ententiam iudicatameft in Hifpalen- Decifia
fi Senam mie Tudice tam in gradn appellationis , 17, incidens
die Febroarij anni 1618. quam fupplicationis , Hifa
vltimo. die Tulij eiufdem anni, in caufa executina -

cenlus pro D. Joanne Alphonfo Pimentel 5 ¥
.Hcli_n'[.; Comite de Ma‘yurg: ac de Luna, contra D.
Ferdinandum Enriquez de Ribera , Ducem de Al-
5‘@1} » aduerfus quem ille anne 1625, pro o=
inldam cenfos reditibus , fibi 3 Duee , cinlque
ftatu debitis excentionem pefierat , ac decernd
1|F:i obtinnerat virmee coiofdam inftrument an-
M 1614, quo iplins Duacis vxor ex  mandaie
fibi ab co eonceffo , vt cenfus f{uper ipfms

thata
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{tazwad carionzm decime quarte partis pro milliario,
vel fimilem , inxta illins cemporis tavam ex facuicate
Regia impolitos, imponere denud poile ad racionem
vicelime , iuxta nousal [axam,ex noua fucaltate Du-
¢i ad hoe conceila s [ cuius wnotin initrumento illo
inferms elt ,ac fimul relatio facka cenfis, ex Regia
f1culeate fupes, Ducis {lara impofitianno 1537, in
famorem Coimicis ad rationem decima [excz partis
pro milliario ) cénlum -Hum_ impoluit ad rationem
prefice noor fave, Iqll:)-frll“?fl{l'ﬂi’!!tum vique in
diem pcai'u: ¢xecutionis, 3 ic piulquam decem annis
continnis ab illius confectione pacifiee; & inconeul-
s [ernatam eft psr vRITOrMESs annnas praltationes,
ex caula dieti cenfns fackas ; & nihilominns eim ad
addickionis fentenriam pars Diacis citatetur,ab caque
allegaresn , inftrumentum illud executioni tradi non
debese , dum de cenlus impojitione in eo relata non
conitaet, mxta regalam Text, in Auzh, ff quis in ali.
queo dvcwmento, C.de edend,cam [imilsh. ordinatins in-
ek lapfis 1o, dicbusad exceptiones probandas I Re-
gia concellis, decreto fuo inffic Comitis partiintima-
1i, vc impolitionem cenfus principalisin eo inftru-
mento relatam in indicio exhiberer,quod quidemn de-
ceetum Seqat.a& quem ex parte Ducis pronocatio in-
t-:rPoI_:{.\ elt,mericd r::aGmulL,.‘!'Jdl.'huu;fqu;,l‘(’ﬂEr.:l'lf
tiam lemel % iternm (vt diximas ) aduerfus Ducem
protalir; quiapraterquam quod decifio d. Auth. &
ﬁrr_\ii:u-_n,]vmc_:du: quotiesinttrgmentam , [e ad alind
teferens, pet [e nihil difponit, fed 1pfins difpolitienis
{mblansiam 1n relatmm confert , lecus (i poft perfe-
¢tam difpofitionem [e ad aliqnid alind referac, vein
Propolito accidit , inxra ea quz cum mulds probani-
mus differt. 2 4. @ n.9. maxime m.1 3. accedic & illnd,
quod {ubfecata Ducis tecognitio, & vniformes lon-
ol temporis Pl;z!jmriunes annnz.ex c.ulerfn cenfus can-
a facte, per {c fufficerentad Ducem ipfum in pofte-
ram obligandum , dum ex adnetlo contrarium non
probatetnr; vr fipri late probanimns , nam & ex iil-
dem dintarnis przftationibus, ex caula cenfus legizi-
mé conflituti factis, folemnitas facultatis Regiz ( de
?ua laté agit Auendaii. de cenf. c.67.) inre iplo pra-
umitur,arg, Textin I, gui in aliena 6. §. fed etfs non
adicriy, illic: dix rameg poffedis, ff.de acquirsbared | fi
ﬁfl'mﬁ:m. 1o. Cude pn.é{rd‘ i1 C.d‘:,ﬂ-‘e:r. parcﬁ (1
8alfriendum €& LIfia +54.5.¢edemrefponds, in
2. ffide verb.oblin, .08 ferspowm 1 7. inft. de smuiil. fRip.
7§ fminft.de fideinflor.d.s. Cde file inffrum. & iure
liz, lib. 10. cam his quae vbique notarunt
omnes , & 2 nobisfupra relati , maxime Mencha, 4.
ex #. 6. Quinimd in prefaca
int it tempus, ve mox andiemus.
Quod fr annnailla, 5o v {latio ex ean-
fa conititati cenfus, nedum idlu:(:_\ S ded & lungi[ﬁmo
tempore , putairiginta, vel fortins 20, contnuo-
rum annotum fada lic nedum ex ca vernm prefumi
titulum, (ed n itreuocab induci , tanti eem-
poris prafcriprione acquilitum, ¢x regula Text. snly
fient 3.verl Sed fi qua ves, I, omnes 4. & 1. coam no-
riffims 7. coem figrs § dige de preferipr. 0. wel go.
anaer, cum communi oblztuarunt D, Preles Conarr,
#n diik, veg. poffeffor 1 . 4 HHMEFD 3, fime in 2.
comclnf. Menoch. ditka prafumpe, 131, numers 51,
Felician. 8. ish. 2. cap. 5. mum, 3. poft med, verl,

- ; Tty
; que , & 1 qu ;,1;_c.|1L?m_r

empnyenticum prisaci, gul cx ke
admitti ablolnee palfit, quoad confignatinum tamen
qui tot requirit conditionss , vt iuitus fic ; ne qui-
bas fieneraciting potius 1Ll-.hciliul‘ » Non xque lie1n-
dil ¢ procedit, {cungne, etiam poit im
memoriale Lempus ; olo €ins initio coi
Tit, in irricum ille , igxta ea quz refoluant

D.D. [of. Pelz Di ¢, Lris_Tom.

Cranet, de anpiquit. rewp, 4. p.§ materia ifia; plmifs
vo.duodécime,. Guillicl. Ben:dict. 4. verbo Gruxerem,

Jub tradl. de fuccef.ab snzeftmmere 442: Anton. Gas

beicl commun, concl.izh. s vir. de prefivipts, voncl. 6
#imere 11, loan. Bapulta Lup. de uf By, comment.
2. ad 2. Codico de pact.snter empror. %.3 ., vlfddem
Rodrig; dimum.7 verl INff veller, & n.8.veth Loterid
tamen, & lavius didib.y. quafi.17. ex am. 4. qui aliis
quogue modis idAopLim(- declarat , & exornat. Alitet
aique fi ds vitiofa huinlmodi contradtus origine non
appareat , tunccnim ﬁqmdcm dinturna tantu, Hug
decem annogum continua ; & vyniformis preil
intereefleric, illa quidem minime titulom ind
fed prefumitad qnem excludendum fi
bato erroris , quid nimirum illo poil
in einimodi pracftacione ecnfus caufumn erp
perfuafus forsan ex ea pradecefiores folmile , cuin
vel reqera nihil folyering, vel mere goluntarie; &
abfgue animo f& in futurum obligandi foluenint, ned
de foeneratitio eins coptradus imtio docere negef~
fe eft , quomode prior communis traditio loeum
habet; fi veed longifiimi temporis , pura jo. vel
40. dnnoram praflado eodem modo facka fit; nord
tantim titnlum prefumit, fed etiamdnducit, qui rali
errotis allegatione ; & probatione minimé remone=
tur 3 cam illa folermmedo ei obftet exceptio, qua e
vitiolofen faeneratitio ipfius contractus initio def=
cendit ; quo non apparente ; tanti temporis praks
criptio pre legitimo cius titulo (officic ; ex ;dlla qua+
cunique canfa ifretractabili , quomodd pofterior EI]:"
traditio exandienda eft ; idque etiam magis lenlile
videri debent Blafins Flotes , & Vallis Oletani
pretorij decifio : 4 fe relata dicke qm:l'ﬁn.w 33 WEmies
10 42, €HiA Lﬁ'qq. & Steph.ums Grﬂtlan!l!,ql_u enm
refert, & fequitar difeepe. forenf. romi. 2. capitizo8s
numers 4. € 15. Nec rmindz in hae [pecie imme=
moriale tempus denderabitur, vt perperam volu;e
Auendai. de cenfibus , capite 99 nRmEre 7. fallaciz
bus nimis rationibus v(us, planeque fibi iplt contras
riuss in aliis locis ;* fuperiis commemoratis ; 8 hu-
infmodietiam longiflimum tempus internenitin can=
fa illa HifPAIcnli cuins (upra meminimus ; nam anté
|‘L1iP1ul‘ﬁlu redudtionis cenius , vniformiseins pre-
ftatio per alios decem annos , & vltra probara elt.

Ex quibud omnibus hadtenus late traditis [equens 19

calus decifus eft in L;.ran,amml p_rl.ttmin me iudice 2 8. Decifs
die Septembris anni 1632. Cum demus quadam ;{7

Ioan.de Cordoua, Gaditani quonJJm cims‘v‘f ciug de- Gr
bito fatisfieret , publice ex indicis decreto fub hafta #en)

venditaydc addiéta fuiffer lllephonlo Fernand.merea-
torian, i §§ 2, cum onere cainfdam cenlis, {en tributi
perpetni 2 o.ducatorm annuorum autex monet, is
per publicom inftrumentum, elus rel elatione fadtag
cenlam huinfmudi recognonit in fanorem Stephan.
Gentilis,cui debebatar ; 4d cml'riuc folatienem te lo=
lemnicer Gblig.}ltii;dﬂ:‘lﬂlmL];lPlam:poﬁ caanm, 15574
com einfden cenfus onere, & altermns redimibilis lex
ducatoram anmmornm , dennd impofits in fanorem
loannis de Ortega, vendidit Toanni Rodriguez ; &
ciim hic russis eam vendere veller fub precio g2
ducatorum eam virinfque cenfus onere Toan. Cata=
lan, vendiionen iftam ; quam faeere parabat . cen=
fonm dominis denoncianic, vt fi illam peo codemt
pretio vellent , “aceiperent iuxlt:l pr;_vicri_*l:um mo<
tus propryj Pij V. hacin pacte in cimitate illa Gadi-
tana moribas recepti (quod et yure communlin
{30} L.i]l"l.]!'ﬂ cenlua E‘.:gﬁ[“r. in CU]'l“gnatl-

& non nihil videarnr afferee grauaminis » g

{ requifitam in motn proprioomitti parmi &

dixiv Nagars: in commentar. @i cap. i fentraners 1 4,
queft. 3. fick :l‘.-:c‘_f.fllc’ cenfib ;'__I. 7+ mimere. 93 it

ftcque proinde 3 feculari Principe potailfe non
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