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S
quutiua,verutn non credo,cum tencatut facereinftru-
mentum publicom rationc'dtaaf rei .al_fe po.ffcffz recos
gnitionis, vt in praxicoram ordinario Ciuttatenﬁ Ec-
clefiaBico obtentum vidi coﬁtra.clcncgm poffcﬂ'orem
domus penﬁuni’s'p.ct_‘pcfuz {ubnixz. S

 Hazcigiturproxime di&ta €0 tendunt, vtoftenda-
inus, Grmiorem naturam ac fauorabiliorem credito-
tiefle hachypothecam irregularem cé {uum, quam ot -
dinatiam;Siigitur hocita veram eftin praditis,quare
contrarium dicendum eft refpeciu obligationisin fo-
lidum cotraquemlibet ingularem poffeflorem bono-

“ rum cenfui nunicupatim fu bieGorumeNon profc&.o_s_ :

fed imoidem,proutin hypotheca ordinaria,que,vt iz
dimus,cftindinidua & infolidicotra quemlibet com -
petit,cum iurénon reperiamusin illa contrarium dil-
poﬁtut_n._ Deniq; eadem feciida opinioex co verior ef-
fici videtur,quod in hoc céfu ficutin omnpibusaliis,re-

Eul'ari‘ter femper adiicitur hypotheca 'gen‘eralisomniﬁ _

onoram conflituentis cum przd. claufula, vt fpecialis
hipathecagencralsion deroger, nece contra: Cumigitur
creditoraduerfus tertium vnios ex tribus fandiscen-
{ui fubic@is poffefforem petit vel agit proredditibus
decurfis &ad ipfius cenfus recognitionem virtutein:

firumenti cenfualis, quod producit, vtrumque inten=-

‘tatatquefimiul dedut_:'it'hypothecam_i_r'regularem & or=
dinariam contentas {imulin prediGoinfiruméto pro-
duGo; Quadoigitur ex {olairregularinon haberetlo-
cur obligatio infolidum, quoddiffiteor , per fuprad.
faltern per ordinariam fimul, quaiidem fundi {peciali-
ter obligati com ptehenduntur, idconfequi deberet;
Siquidem communisid fatetutin hypothecaordina-
riaintentata, necin hoc cafu videtar aliquid interefle
inter hypotliecain regularem,fpecialem & generalem,

i quialicect fpecialis magisafficiatrem;quam generalis;
vt tradunt Dd.snl.2 (.de pignor. nihilominus in noftra
{pecie h‘yp’othe‘cageﬁeralis,oi‘d'i;_}'aria & reg‘ularis,relaa
taad fundos fpecialiter cenfui {uppofitos, videtur cffe
eiufdé potétiz ac (i fpecialiter hypothecatetur; Qaan-
doquidem per cam relationem certi Gunt pradict.fun-

diac[pecialiter nominati videnitur;azgament.l.certnms

fFficert pea Brquz ttadit Menoch. dearbit. sudic.libr.1.

16 quaft.88.5mmer. a3, &5 2- confideremus przterea t for-

mam actionis hypothecariz ac fententiz fuper ea te-

rendz, quell huinfmedi; vt creditor petat retn fibi

hypothecatar tradia po eflore ipfiusinterim tenen-
dam in cauflam pignoris,donec debitum fueritfibi fo-
Jutum,& in hune modum concipienda fententizeft, 2
snl.ficum venditorsin pn‘mz’paﬁf deeusthulLfi fundns > §. i
vendicatione,lfisnter,§.vlim f.de prgnar.'Dd. COMMmUnL=
seran §.stem Sermana s, Inftitut. deaction. 8 itafe habet
corbmiinis confuetudo fecunduin Bartol.in Lremalse-
namsnum.12.fdepignor. att. vbi quod eftoptimus mo=
dus hicconclisdendi 1n hypothecaria, & forma magis
communis & fequituralios allegatis Anton. deFan.de
pronor. & part 3. membr. num. 24.addensibi, tenendam
foco pignoris vel hypothe -z pro quantitate debita &
expenfis,fequitur ctam & dicitcommunemD. Couar,
bb.:.mrmr.reﬁ!ut.capn.&namrr.:.vbi commemoratat-
terum modum concipiendi hancactionem hypothe-
catiam {ecund.alios;nempe,vt actor petat,reiobligarg
poflciforem damnari vel adipfios rei reflitutionem &
traditionem,Velad pecuniz debnd folutioné proqua-
titate bonorum,qua revs hypothecaria conuérus pol=
fidebat,neinpe, vt reus debitum folat, tradendo bona
pereumpofleflaabipfoaoretenéda,donec debitum
{olotum fucrit, vel vt eabona creditori in eum finem
tradat,quod {i eanoli tradere, debitum ei foluat, ficue
Abb.& aliibiexplicant ex {uprad. .
Exhacenim formuiaa&tionis & fentétiz fuper hy-
pothecariatertius poffefior ad amplius przcifcnd ob-

ligatur,£j debirum foluere nolit, quam rem hypothes
catam a fc pofft ffam dimittere: Igitur poffeffor hic fin-
gulatis vnius fuindi ex pluribus pro cenfu obligatis {pe-
cialiter dimittendoac tradendo eum creditori, finolit
foluercaut recognofcere cafum Jliberabitur:Cuniergo
illom poffideat,iuftiffimumeft,quod in folidum foluat
& recognofcat aut fundum , quem poffidet, dimittat,
quod {i peutrum facere velit, idem fundusfibiaufera-
tur ex pracedenti hypotheea,cum cuius oneread eum
tranfit,ficq; nullainiuriaei fit, & hancin puncto iuris
exiftimo veriorem effc ac tenendam fententiam, licet
prior fit xqor.cius tamézquitatéin iure fcri_ptﬁ nd in-
ueniosac proinde teneo fecundam: qua abfq; T dubio

procedet , ybi cenfusin folidum exprefle cfict confii-
wtus fuper quolibet tundo, quodita fieriad effugien-
dasopinionesnon {emel confuluitempore, quocen-
fusipfeimponendus effet,

Quod {1 przdium onericen fus fubie@um in plures.
tranfeat,quilibet profolido cenfu conu eniri poteft, vt
reGee probat Aluar. Valalevbifipraverfiex pradsétss.

SVMMARIA

Primus creditor habens peciaiem Ifjparbemm ingus-
bu[dam bonis debitorus,itidem & generalemfiad de-
bisurn [ perfeluendim fifficiant bona [pecaliter
[ibi obigatasnon potest agere contra [ecundum credi=
toremswsinm s habentem sn aliv: [ecialeon bypothe=
cam,viinl.2.Cde pig, -

(redior fecundus incafu d.1.2. C.de pign.agit de da
mino vitandosideo preférendses,

Incafid 1.2.C.de pig.prefimtioest, in dbio bypothes
cam prims lificsentem effe profatssfaclione lis aebits,
nifialad abeo probetur.

Credsior,qus habes prgnus, nonpetest petere captwrans
[fii debisoris,licez ducat slinm ¢[Je [ifpectnm de figa.

Excuffioprius favienda est in bons debirorss principals
guam denentatur ad tertinm pa_[]éﬁnm.

6 L.2.Cude pig.cst exorbirans ac procedit de aquitate; Er=

~ gomonexsendenda.

L.2 (-deprg loguitur ec cafiis quo prems creditor ha-
bet primo fpecialem hypothieeans , & desndegencras
lem,on vevo , vbipraceJit generalis, & (ibfequitsr
[pecialss;F nde in boc calu non progedis, fed oty drinm
eStverius ¢ receptivts. e

Ex ratione expreffufit extenfio ad alium calem v vi-

et eademratio,etiiniin corvebioriss,

9 Vbidifpefito correctoria fauorabilssest, extenfio cone
ceditore

10 L.2.(.depign.proceditsfinepofterior creditor habear ge-
neralem tantum bypothecam , fine [becialems tantums

el ﬁ'ecz’a?cm @ generalem fimul.

it L.2.Cde piyn.decifio admuttenda erit , fine fitraditums
pignm velnon,prioriant pofteriovicreditors.

12 L.2.( . depig procedst,fme debsscr piffidear bona hypothe-
catayfiue primus erediter velalia extranes perfona.

13 Li2.( depig.procedit, ezsamfiprior credstor in 7¢; £«
cialiter fibs obligata tantnm habeat [pecialems bypo-
thecam i alits vero relbus genevalem.

14 L 2 ((.depig-non procedsr,vb: prior creditor agit conira
tertium rei poffefforem , gius credstor non fitlocapie

101 %4

15 Excuffionon requrituy inye [pecialiter obligatz,quando
agutur cotra principalem de bitorem velezs heredem,
poffidentes aliquams resm comprebenfam s pencrali
bypotheca.

16 L.2.Cide prgna.dccfﬁa nonhaber locunis, gz;o!iﬂf pr:’ar
creditor haber generalems tatis bypotisecansamplio-
rem tamenguar poftersor,ut bic.

17 L.2.C.de pignan babeat locum ¢ procedat s gnando

prior
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prioveveditor babes bypothecam. ex oalfadotiss &
aRmer 8 : e
78 Authentica,hoc (i debitor,C. de pignor. an habeat:
Iocstms, wbi agisar hypothecaria ex canfa dovs, o ntt
17.¢8 nenig. : Bl
20, L.a.((.de pig rion habes locum, vhiin infErumito pigno-
risfine hypotheca adest clanfula, ita tamen quodfpe-
cualss bypetheca generali non devoger, ¢ evonnerfo.
21 Exconffio non e5 necelfaria,vbi et notorinns , debstorcos
prevcipalem nov.effe faluendo. :

CONSILIVM L~

7 Idua quadam,cui ex caufla dotisa viro recept®
&/ trium millinm ducatorum fuerunt hypotheca-
“tageneraliter bona viri fui, & praterea fpeciali-
ter qui.dalnfundus ipfins,itatamen, grod ﬁvecia[is'b}»};a_
thecaria genevali non derogaret: e generalia fpecialt, egit
hypothecaria pro fuadore aduerfus fecundum credi-
torem,cui etiam bona illius viri erant poftremo gene-
raliter obligata proalio debito,&pretereadomus qug-
dam Ipecialiter {ibi erat pignoti data tanquam contra
poifcflorem domus coptchenfi in priori generaliby-
othecayxoris,vitimus hic creditor excepitdereme-
diol.2.( depyg. fibi competentidemum lite conclufa;
qn_azr_itfu rs.Anpro widna, velpro fecnndo credstare prons-

I_m_ndsé?}_iﬁt." e ' el WSS AR
, . Etprimot quidem facitproreo; quam cauffam ef-
{e decidenddapparet extex.quiin hocviderurexprel:
{us ind.d zuncipagnamuts, C.depig. vbi primus creditor
habés fpecialem hypothecam in quibufdam bonisde-
bitoris,itidem &generalem. fi ad debitam fuom perfol-
uendum fuffiziun: bonafpecialiter (ibiobligata, non
Emeﬂu gere contra {ecundum creditorem inuitum ha-

entemin aliis(pecialem hypothecam :Verbacnimd.

L.z.itafehabent: Quamits confper  [pecialiser queda ¢ -
neser(a bonagener alizer aduet farium insm pinor accepif-
Jfe & aqualewns'sn omnibus habere iurifdittio tamen tem=
perandaest. Jdeoguefieorwm St poffeenm ex hisy quano-
minatinm ¢ pignorioblizatn [unt , vnsuer[im redigere debi-
sumyea,guep fiaex eifdem bons pignoriaccep: (tiynterim
tibi o auferrs prafes prowinciewbebit: quitext. non cft
alibifecundum Baldine.2.deofficleg. ¢ indict b 2. 809~
picum iniure cffe dicitidem Baldua eurin fiderefors.&
fingularem appellat Cremenf fing.s3. tnesp. obligarinbi,
& clusmeminit Ang. Aret.an (.41em Seruzanascol pennlt.
circamedinmydeall Romanconf18y.col.r.ver.3.guacum
exahe bons, eAyman Crames. conf-77-num.16.1ure igitu,r'

optimo petit fecundas hic creditor, ve vt:%a tanquam

priot prius excutiatur, fundum fibifpecialiter obliga-
tum,quia fofficiéselt proluz dotis ex{clutionerquam
aducrlus enm ratione domus ibi fpecialiter hypothe -
catz experiatar, liceteainclafa faeric fub prioriobli-
gatione gcnerali,qu_o_d,ﬁ.hocordine premiio, confli-
terit,fundum illum non fufficere ad prioris debitifo-
lutionemstunc temporis fatetur, potiusius habere ci-
dem viduam,tiquam priorem creditorem in prad.do-
mosagiqs pofle contta cum, nonveroaute piztermii-
fafpeciali priori hyporheca,gnunc facit d.vidua;exde
lL.2.que conditaeftin fauorem pofteriora creditorum
huiafmodis neindamnum & pindictom ipfor @ omits
tarur prioris creditoris {pecialis hypatheea cum gene-
rali concurrens,vtibidemDd.comuniter facentur. /-
qmiﬁimeigiturlex heclecond. coldem voluit mirabili
modo smnib ceeditoribus efle confulta;Nam etli fiog
beneficium concedatar abilla lege fecundo ereditori,
_vtpoflic primam exciudere ab actione hypothecaria
\wirtute generalis hypothecz ppofitsnd diicutla prius
{peciali: nihilominus priori creditori nihil nocuit:
Quandoguidem fi hypotheca fpecialis ptior pro fut
debiti exfolutione noa fufficiat ,ad ceteras tesgenerali

bypothec fubiectas poffit {¢'conuertere; fuig; debitd
relidunm recuperai‘e-,qugd pr'o.fgﬁp maximac _gad‘a{n
_ zquitate fundatum videt tenetar n.quis ficere, quod
{ibi non nocet &alteri prodeft, vepatet:atvero, quod

. priof creditor prius excutiat {pecialemhypothecam fi-

bt fufficientem , quam veniat ad generalem nihil ibi
nocet & fecundo creditori prodelt:Ergo tenetar id fa-
cereper fupradicta. ; R e
' Pratereatcreditor hicfecundus vtens remedio fin. -
gularid /2 .C.depigagitdedamno cuitando, priorau=
tem creditor contrarium yelens non fic, imo necde
lucro captando, {ed potius Yeinfiredo quoda_m modn
preiudicium fecundo creditori,dumab eorem poffef-
{am pratendit{uo libituauocare;Ergo praferenduseit -
in hac controuetfiafecund.creditor & fit reusarg.text.
inl.veram, §.f1. & ibi ol Bart. ¢ ceter, [odevathes < oy
~ Viterius T & exeoiuflificatur defenfic huiusfecun- :
di creditoris,qimn, qu1a ndeagitiir contra iplumin fpecie
dl.z2.prafumtio oft, fpecialem hypothccam primi fuffi-
cientem effe pro fitisfactione {ui debiti,nifialiudabeo
 probetur;iuxta glindiét.l2.im verb.redigere; quam fe-
quuntur ibiSalyc.en ;.appaf_ ne2 eAng.cr Ia_f.‘m’prin;-_
Inftir.deattion.num.g 3. Ripani prvalegidsns. 22.ff.depri=
il oredie Pasl.Parif canfil-so.nt, 28.1ib.1. Negafode pron.5.
part. 2. membaig.stian ﬁn.‘D._CwarJz’é. Jvariar. vefoloap,
“18.n0m.1. Oltanian. (acher.dect(.Pedemont. 158bm 205>

; " Roland.a Vall.conf36.num.2.lib 4. Hinc infert Buld, iz

Licredutorsgui :go_n_;dmmmp{gnm,co!.f.-ve;'f. guarovirumh 4

: ‘__j_}jrﬁcert.pee_.qlidﬂzﬂ"fdi’t‘dﬁ,qni habet pignus, né poteft -
 pererecapruram f debitoris, licerdicat, illum cffe {u-
fpedum defaga,quemin hoc fequunturibi Areun. &
Alexand.nsms z:laf etiam num, 2. Alciat.colwm. 2. Jaf 1y
princ. ?aﬁst,dé wllion. num. g 4. Rp.ind. Lprzmlegi.g,mém
22.8& Roland.a Val.vbe fapra; znm.3. tamet{i Deciusm

prafumtioadft contra a@oré & proreo,metito quod
dolofeagere ille prafumatur 1o hacfpecie;ac proinde
“expellenda fit vidua, nefaus dolus fibi patrocinetur
“contraregulam furisyulgarem. :
Proterea & fecundo & non minus peremtoriecd §.
tra viduua facit regula generalis anth.hoc fi debitor,C.de
prgnor.cul confonat Lrg.titit3.pare. 5. vbicauetur, prius
fieri oportere excuffionem in bonis debitoris princi-
palis,quam deueniri poffitac tertium rerum hypothe-
catarum poffcflorem: fed hzc vidua minime hunc o-
dinem [eruauit,quia non egit prius contra bona marird
nec cotra cius heredes, & dehocexcuflionisbencficio
‘nancopatimoppofitd cftve ex aiis patet-Ergo poffcf-
for hicliberadus eft a petitione pred. viduz donec ex-
cuffio pred fucta fitex {upraditis,& latius tradit Rolas
a Val confirgnalib.aicyin conf-8g.n.2.lib 2.
Hisautem ducbus fortiffimis fundamentis nd fatis
viderentur fundatz partes rel, nifiveplicis viduz{atit-
' ficiamus:&ideo vt omning appareat,pred. reum libe-
randum efle,refponderelibuit fundamentis actricis.
Et primo  quidem contra fuperiorem non, abftat, 8
quoddifpofitiod/ 2 depig-fit exorbitansac proinde
firiGteintelligenda & non extcndenda ad alium calum,
uam eum in quo formalitet loquitur; arg. & grodvero
contrasff-deleg.com fimail.ve dicunt Ddsnd:d.2. & prae-
terea tenet Socin.conf.1pé.lth.2 ¢ conf76.numer.7. lth.4:
Anton.de Fansvbi[ipra 5 esvam Octautan.vbsfupra,nu.
astk Roland.a Valle diéh.confi30.numm.4.lib.s. vy nms,
quod procedit de zquitate,q uiaeftcontralgasgenera-
luzer , ffiqus potioran pughaban rrefhonficr anl.generakier,
coders ). C. vbi cauetur priotem creditorem fem-
per-potiorem cllc, edamfi iple & pofterior creditor
fpeciales habeat byporthecas, & priot fpeetalis fufficiens
fit. Sed fic elt, quod f deétal lecnnda loquitur eotan- 7
tumcafis, quo primus habet primo fpegialem hypos

AL ] creditor,velit contrarivrg; Camigitur fupradidta :
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thecam fuper quibufdam bon;?ﬂd?i_‘tori_s.ﬁc(__leipde ge
neralemfuper vniuetfisvtex c1us litera patet, ‘19*‘“ co
cafu generalishyp _'tl_'ié_gsi:"_lt-{n'fl?bﬁd‘l!' fpecialis -non
yero loquitur ¢ copucrfo;vbi Pr?s-,cfﬁr.-%fnmhﬁhrpo :
theca, & fubfequitur fpecialis, vein nofira fpecie con-
‘tingit; Ergoin eanon proceditneclocum habetdif-
L‘p.o_ itiodl.2.fed taeuth in prioti,in quo loguitur, 2 quo
_noneltextrabenda,vt voluitglabs verb. accepifti, quant
fequuntut Petr.de Bellaper. Alb. &,A;:gcl. & voluitet-
* tamCremenl.d.fing.53.diccnsin cafudid 2. generalem
_ obligationem non efle conditioralem & {ubfidiariani

 cafty, quores fpecialiter hypothecata pro debiti folu-
. tione n'on-fufﬁciat,infe’te‘sinde-huiufmodi-_bb.hga_mo- -;

_nem generalem _fupe-fadditam {peciali , minus vtilem

‘4. tuncefle,quam i abfolutecffer generalis, quod {uade-
¥ revideturtexdnal.2 inillis verbis, guamsnts confles; [pe-

g cial_fitcrlqyiddmja ¢ uninera bonageneraliter aduer(arinm
tuam Pi’gﬁ*_‘aﬁ'ac&'&p:’ﬁ,‘@'ﬁ.‘. s O Wit
. Non inquam hoc primum fundamentum viduz

g ébeﬁ‘,?‘udni;m idquidéiarenon procedits Siq_l:iigiem :

4.1z difpofitio locun habet.fiue priot creditor habeat

primo fpecialem hypotliecam, & poftea generalem, fi-
ue primoloco generalem, & poftea fpecialem,vtroque.

enim cafu militat eadem ratio ac fummaillazquicas :

: ﬁuad{l.z.futida_t’hi’,-vt pradiximus: Quid eniminterelt

~illifcripture,8cverborum ordini, cumex eo non mu-
'~ teturreifubftantiaznihil profectozac proinde aduerfus

_ priotem hanc fententiam,ranquam vertorem,fequitur

. &probatoptimis rationibus Salyc.vlt.q.¢ Fulgof-inde
L2.¢ e Ant.de Fan.d.nn.s (.3 verfoch proamplatsone. &

- Did.(omdcis . ver[.qnario adnotandum erityaliosal-
« degans, ¢ deci|.Pedemonsvbi faprasnn. 6.4tg, D. Malinde
Hifpan.prims rlibog.c.ymi2teftg receptafententia fecnn-

. dum RolaVall.d.conf:36.7. 2 ¥l sl
8 Norobflattquodd. /. 4 fit exotbitansac proinde
o extendenda;quiaetiam in correctoriis €X identi-

fum,in quocadem viget ratios Data enimidétitate ra-
_ tionis & eiufdem mentis;non dicitur effe extenfio, {ed
‘comprehenfio vien Lnominisgrréss§-verbnm ex leg.ff-de

werb fignif.&ita communiter concluditur {ecund.Paul.-

Parificonfod.colum.3. &' 4+ volurs. 3. prout eum refert &
 fequitur late probans & alios allegans Roland. aValle
9 conf-27.n4.6. 2.lib.a.&vbidifpofitio correctoriafa-

uorabiliscft,cxtenfio conceditur {ecund.Tofsn authent.

gxé;;;é?iéna,m 24.Cde ﬁcrbﬁn.ﬁcd?{:}iz‘iz Lficonftan=

Loy 7:ﬁﬁ1;i;':.mdz;@"-ib: Joan.Crot.m ilect 47-& inre-

pern.d7.0M enog.de adipif-polfelf.remedeq. sl :
i6  Hinceadew frationedsl. L 2.difpofitio procedit &

obtinet,fiue pdﬂezji'of'crcdit_br habeat generalem tan-
tum Im)rpot{iet:!tm,ﬁui: {pecialem tantum,vel (pecialem
& generalem fimul fecanidBartin deéh.l.2.¢5 Salyindl.
gt generaliteryRipn dsit.Lprinilegias num. 20. Parifdiit.
conf 50 nuMET 34 lib. 1. e Anton. de Fan.de pignor. §.part.
ey nam.20.ibitemperandos@ Did.( ouar.vbifupra;
anm.z.ver( 3. Ottansan.dict. decif(158. nuimer. 6 probat late
Roland,a Fall.diik. conf36.numer.5. ¢ fequentlibr. 4.D.

ol fprasdicd-mm.2 r.tametfiglo.an dilt. L2, ver.

: 4’cciépi_’ﬁs,7)’m’d.érSa{)?m.:'bz'dcm@“Smrz.conﬁz'.zp‘?.co'!wi;.

s.gb vltim.libr 2. Parif-confil.s0 sutizgulibra fentiant

diéhil 2. tantamn locum habere, vbi fecunduscteditor
haberethypothecam [pecialend ineate, quarh defen-
detegulta prioricreditore: hoc tarien alienum efta
prad verailliusLratione; vtex pradictis conftat. Eaf-
dem duasopiniotes contrarias refert 8¢ primam vide-
turteniere cum Cou.ouiffime Ioan. Bap: Afinidetrait.
 deexfequut.§.7.c.r.per orumi ‘
11 liertor fetiam ek eifdem, parum aut nihil referre
- %umli‘;tiam_ vidua abiicicbar) {icne traditum pignus
velnen prioriaut po_{’scrio.'r'i ctediteti; in yirog; enim

S s e e T PR - -
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¢afu exidentitate rationis admittendaeritdecifio difts
I.2.vt tenct glo.fin.ibs, quam omnes Dd.in proptiolo-
co exprefla veltacite probant, démto Fulgol. {ecund.
Couat.vbi (ipras 1.2, IR PINCIP., vbiid latius profequi-

tar:ficque procedit,fiue debitor poffideat bonahypo-

thecata,(iue primus creditor { velalia extranca petfo-
naiadhucenim eadem eft ratio; Ergoeadem effe debet
uris difp'oﬁtia',argum.l.i!lad,cum imilibffad 1. Aquil.vt
tenetgl{upradifta& facob. Butric. Cyn. Bart.Bald. &
Salycet.indichl.2.quos refert& fcquiturNcguﬁd:ﬁ.na.
sumverfstem dictl.2. : ;

S4y . . . - . . . 1
Tertiot deducituridem efTe, etiam i priot creditor 5

in re fpecialiter fibi obligata tantum habeat [pecialem.
hypothecam ,in aliis vero rebus generalem; Eadem (i
uidem ratio hiacin {pecie concurtit, quz in cafu di.

1, 2.népe cum hypotheca generalis eft 10 vniaerfisbo-

s debitotis, tam in reilla fpecialiter obligata prioti

creditori;quamin reliquis,ve colligi poteftex Salyc.on
dlzin ﬁﬁé',‘i:ui_tis {ententiam in hoc cumiudicio con-
traalios,quos refert,probauit D.Couar.vbs fuprasi#3s
verficonds : e

- Diuerfum erit,  vbi prior creditoragit contra ter- 14

tium extrancum el generaliliypotheca comprehenfz
pofleforem yqui eiufdem debitoriscreditornd fit; Et-
eniin cum in hac fpecie creditot non{itnecius prgno-

 tishabeat, minime poterit bencficio . ».gaudere, ac

proinde pri'érem creditorem fic contra eum agentem
excludereabactione hypothecaria,co, quod priusnon
egerit ad rem {ibi fpecialitcr obligatam, quz debiti fa-
tisfaitioni erat {ufficiens. Dicta namg; |.2.fRatutaelt,
vt pdiximus,in fauorem pofteriorum creditori,&ided
minime prodeft extranco potfeflori,fed tin pofteriori-
bus creditbiibus, yrtenent comuniter Ddiind.l2.&
cum ¢is D.Couvbsfup.nsszan ver(s. vbictiamin idem
refert Ant.de Faniin vtroque loco fap. citato Socin. &

) _-Par‘iﬂvbifup.fequitut ctiam D.Molin.vbi fupra;n.22.

rate rationis {criptz & expreflz fit cxtéfio adaliumca- Quamuist 18 hac fpecie neceflarium fit,precederecx- 15

cuffionemin bonisprincipdlis debitoris,vt ﬁlp.Proba-
uimus,(ecusth effetfi creditorageret hypothecaria a-
Erione aduerfus debitorem ipfum velaliquemex elns
heredibus poffidentem alig rem ex coprehenfisin ge~
nerali obligatione, quia tuachen requiritur f_:xcuﬂio
in refpecialitct obligata, vt probat D. Couarivbifupras
'i:'c?f&“add:hs, hocin caft in {olidumagere poﬂc cre-
ditorem aducrfus pollefforem prad. ret, vt i Leredito-

ris [ de diftratt pgnor.

“Similiter 1 diuerfa ratioa cafu di&. 1 2. erit; quoties 16

prior creditor habet generalem tih hypothecam;am-
pliorem tfi quam pof’tcribr,quia resquafdam continet
quzexaliqua cauffa ion fuerint fib priori hypotheca
comprehélz; ac proindehacin fpecie non habebit lo-
¢um decil. d. 1. 2. ve probarunt Corn.conf-247.0tb.1.col
pen. ¢t conf 75 ni1 4:libs 4. Arit.de Fan. . nn51.4n verfe
Jeddsubitarnr, & late D.Conar.d.mz.verf7.& D:Molsn.
v ﬁ;pm,num.z.?.quia bypatheca {pecialis m agis afficit
reim ; quam generalis,ideoque qimirom, fitllay priuf-
quam deueniaturad generalem hyporhecam jexercé-
dafic: nec tuhc tempotis eneralis hypothecavidctut
coftiturain fubfidium fpé'alis,vt bene probat D. Co-
var, vbi fupra d.ver[fepiimo,cx quib. fatisht rationicG-
trariz [upraaddacia. :

Non obftatfér,cp viduainfui fauorem adduxit;né-
pe,coftitutionidil2.non effe locum, qfi prior creditor
hypotlieca habet ex caufla dotis, proutipfa habet,qua-
fi {peciale hoc cafu g dé fit fauore dotis. Sicutf étd as-
then boc fi debitor, (depign.c dal. partite [upra citat. fa-
uore dotisnon procedunt, ficquein dotals hypotheca
non cft neceffarium, precedete excuffionem ; quéea=
lias requirituf {ecundum Bald. Nouel. i trattat. dedots
0 8,p.proj.pen-post Romun ddbficoftarensr ff filnt.matrs

‘ [nper
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fperp. Bart. 2.9, hoc fiquidem vrrum‘(f; verum non
elt, quoniamlex generaliter loquens comprehe ndit
etiam perfonas privilegiatas, vt in Lin fraudem, fverfs
bonorumsff. de milis. teftam, Exgodecifiod. . 2.procedit
ctiam,vbiprior creditor hypothecam habeat ex dotis
catffa,ve verius fenferunt Bald. ibi o Roman, conf187.
Rp.and.lprisslegia,n.i9.8 probat bene Did.Cou.bss.
n'y.;.wt{.& vbiinquit;ltain caufia magni momenti fa-
tiscontrouerfain R egio pratorio Granatenf.concor-
dijndicum fuffragio femelatq; iteram pronuntiatum
fuifle,nec non &difpofitio tex.27 d anthen.hoc i debtors
gum fimil. itidem proceditin hypotheca dotali, in qua
eadem excuffiorequiritur, dequain illisiaribusinxta
gl.s’r; Lobiadhuc,ver[quinon poriora inrayCideinr.dot. &
sbi (ynirg. Baldnn.44. & alii,pracipuc Salyc.g i2.2.13.
vbi dicit contmunem,fequitur Bart.in diLfFconftante,im
pronc.nn.72. e 1hi Alexatz2. & aflerit ¢ffe magis com-
munem [alzbinu. 0.0 num. 208.inquit abhacintudi-
cando nen efferecedendum , & ibi dicit communem
Cuttubini.z 4letar.2 & Bald.Nouel. vbi [wpranun.2.
& latiusagens Palat. Rub.snrepet.c.per veftras,§.34-4mp.

J

13.1%. 1. de don.inter vir.&& vxor.eAnt.de Fandepig 8 p.

prine.memb.nn.23 [equitar Loan. (amp.de dote,3.p.9.46:
w.1.dicit etiam communens Greg. Lop.in L g titag.p 517
glpenul. & plures referens Roland.a ¥ all.conf9.n.5. & 64

195 ; : ;
9 Jib.1. & procedithzc communis fententia f non {olum

iure Czlateo,fed etiam canonic.& in foro Ecclefiafti-
¢o,cum nullain hac fpecieinter verama; fus ceperiatut
differentia.etfi Palat.Rub.vb: (upra, dubitet,an cadem
communis Bar. opinioiure Pontificio admittenda fit
fecund. D.Cou,vbi fuprayn.2.n wer[imolicet, e

Nihilominustamen in lite prefata;hisnon obftan -

t_ibus, providuaiudicidum efle frmiter teneoaccen =
fee, quialicet fuprad. omnia nobis tradita atq; refo-
luta contraipfam, & in fanorem rei conuenti& ficle-
cundi creditoris vera fint aciure procedant, proﬁr re

vera{unt:in noftro tamen cafu alia ratione diverfum

eft dicendum, nempe, propeerillam claufulam infteu-
menti dotalisadie@am, cilicet,ita tamen quod [pecia-
lis hypotheca generalinon derogat & conuerfo. Hec

20 namq;claufula huncintelleGum admittit, vt [pectalis

hypotheca nonimpediataliquo modo v{um generalis
a¢ (i ea minime faiffet adie@a, & fic,quod tunc tempo-
risnon habeatlocum difpofitio d.J.z. vevoluit, quam-
uis fatisintricare Caflaneusin Catalog, gloriz mundi,
12:p-confidig9.in ver[proz salimip.adnerte, ¢ Parif. bokﬁ
0300830 [eq 1ib 3 [egntir Cen.vbs [iprasn.3-ver[ide-
cimo fortaffis, & Oftan.criam vbi[upra, . 7. dicens;ita
cenfuile Senarum illum Pedemont. infimili canfla&
lirein coventilata,& Roland.a Valid conf36.nm8.cum
feqq.lib.g. dicens, quodita pro firmo temetur, & Vinc
de Franch.det(.s. N eapolnn. (. 2.dicens.ita fuiffe de=
cifium ad relationem magna curiz,& Afin. vbifuprac.
4 celoluens c.% cam Caflan.confe103.com [eq.idem effe,
quando infirumentam in ampla forma camerz cele-
bratumeft

Secandum fundamentu pattig eontrarignon abefl;
quonian probatum efl ing roceflu, debitorem princi-

JJem notorie non effe foliendo , quia nullaalia boda.
21 reliquit,quam ea,de quibus agimus:& fictnoneftne-

cellaria exenffio,iuxta ghinLfigl magn inprinc.[fficests
pet.quam ibifequitur Battz.r.vb eius additiodicitco-
* unem, & ad hocfemperallegatar glillafecund. Paul
Calt v n.g.elt communis fegund.Tad b1 mirso. fequitur
pluresreferens A ntdeFan.de pig.s.p.princ. 1menb. i
t4:loquensin fpecicd anth, hocfi debutor, dicit commu-
nem Montalanl.7#.1 gulibss.fir firmslis glan did.decem,gls
finfFdde verbioblig.{t communis, vt plures referens di-
€it !J.Muli.a’eH{@mn.}rrima.{:!:.4.5.3.:?.3 9. &itarelpon-
det fimili obicGioni Matth.de Affl decs/ Neapsinm s

lium Quinquagelimum, 349
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¢ Diffamarss cx.diffamati, C. deing.m anumif.com-

petit anxilinminennm fﬁaﬂm PR "”dflﬁ.'?'ffgﬁmm“

diffamantesiniva certnm diem attionem velsus guod

 habent inindicism deduceresadiectacomminatione,

de qua hic,requiystar tamen, Ut tne [alrem (umma

ric de diffamatione conflet,alias iuiqmffime ¢ habebit
tudesy vt 11 1. 2.

Remedinm|. i contendat, ff.de fideiufl competity
guanda principaliter pesstnr pronsuntidrs [aper aligua
exceptione s competente adexclufionems inris attoris,
diffamatio tamen hoc caliynonrequiritarsinng.

Remedinm d.l. diffamari , nedum proceditin diffama-
2.'”&; ingennornm; [ed exiam in ala cuinfonngnege-
neriss

ui vacant iniadiciumdicuntur allore.

V:gmem remedio d.l. diffanars , guoadprimam peti-
tionem effe allorem. : :

Vientens remedio dl.diffamarisdebere (eqniforum dif=
ﬁmamtzk,fed COTIEY AY s VeIV G eceptins s UL i

N0, CHI ﬁ‘q.
9 Redutlio fententia arbirrariz ad arbitvinm bowi vir
corams guo tudice petenda fiti ¢ ni24.
1 (auffanaaralis potsts attendenda eSt \qna accidentalis:
12 Infpects canlla originis diffamatus dicesnr reits.
13 Adwdicanduns guem effe allorem vel reum,gnid it at<
tendendnm,velnon?d ‘
14 Ubiquis porest poncre exceptiones, ibi porest intentaré
attionen, o
15 Libertuspro wnocans ad indsciinan dicitur aétor Selbasii
16 Incafud.ldiffamari,imitatur regulalyonic. Gy fmm;
= inmit.ager.vel accujar.
17 Ordinartws indsx dicitnr.qus et indes conuénts, o fic
[ub quoreus fortithr foram, velratsone pé?ﬁm’z; velt=
plins reide gua guaritnrs
8 Kemgdiﬂm s{.!.dgj"gmsri, pn.refr' inientari ﬁmfém}miﬁ :
coramindice dijfamatifires; (uper quibss d A
ialfaust (esus habere,fintin ditione iudic s diffamati
14 ‘D.éfhmxm.dicimr primnm s qui adsudicinm vocansts
cum diffamare it ad sdicinm pronocare. o
20 Diffamaties licet re[pectu pronocarionts certo wiodo ds=
catnr attor idiameneit large e zmproprié 726 Cori=
Jiderabule,fient llegui excopst, dicitur large agere.
2i Remslices e]ﬁcmmr atlor per dccidens, ve it privts £0-
paret ¢ petitalloriperpetinm filentinan impons, nonk
proprereaefficitur aclorsfed baber prerogatinasvei.
22 An quis dicatur altor vel ress,cognofCitnr ex aélés (=
ceffints & perfencrantiam indicio. :
23 Difpofisod.lficontendat,ff. de fidein]]. locsiim habet iy
qusCHIGHETED havente exceptionerp eremionigh
et CO_‘NSILIVM Li
Ttevertenteluper rentedio Ldifaniars, Cdeingen, §
L{m@umgﬁ? & Lfi comterrdat.[f. defidein/[ coram cgu(; :
~ judice propotiendam {it;an cotamiudice dii‘fa -
mantis;vel diffamati,illainprimis pré ocolis habédalcff
differentia inter prad.il.quod ex d.f;é{f‘m;z?‘i,fﬁ‘f.qgﬁ.m-
2.p4:3.cOM petit auxilinin diffathatisin eum cfteGom :
via fudice cogantur diffamantes intra certum diem a:
&ionem velins, quod habent,iniudicium deducere
4die@a comminatione & ca poﬂmodum exlequ uti}_),i
ni tradita perpetui filentitimponendi, Rifi intra prgﬁ:
nitum diem egeriat, quod ibt expreffe notant Alberic,
Salyt.& r u lg.atq;.Bald.m.m.fmm e’f'r'ez'erz&z c.conany .
rente,deoffic.ordin.dnt. & Felnn.ibanc. dﬂﬂz}?imﬂﬁ,.zg ];‘
deinfirumen.per tex.tbi.idern probatur izc. i, gt 2
actHf] Fﬂﬂf e b g!a Gl etiam commiigiter receptain :'m
C. vt riems.innitiager, vel d:m.cogamr,ﬁmn.c oelih, I-.'aa:.
refil.c.idn princybialios allegat, e m 2.8n verfullu i A
¢ n.g.plures T referés,quod requiritur, ve prius falte ej
fumtharie dediffamatione cenliet, &iniquilimes ?;
ceoeT




