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given. See, also, as to form of judgmer

Miner's Bank ». United Statei, 5%01:1
(U. 8.) 218 (1847). If relators are suc-
cessful, they are entitled to costs, and hence
are entitled to a judgment of ouster
altkgough the term of office in question ha.;
expired. People ». Loomis, 8 Wend. (N.
Y.) 396 (1832) ; People v. Clute, 52 N. Y,
5TEE (1873). Contra, State v. Jacobs, 17
Ohio, 148. Angell & Ames Corp. sec. 745;
supre, sec. 902. In quo warranto to try'
title to office, if the defendant is adjudged
to have unlawfully intruded himself i?Jto
the office, costs must be awarded to the
relator, even if he fails to establish his

own right to the office, the terms of the
statute being express. State v. Jenkins
46 Wis. 616. Judgment, under statute,
of ouster against the defendant withou;
passing upon the plaintiff's right. Gano
v. State, 10 Ohio St. 237.

_The refusal of the court to allow a
clmma.nt to a public office to file an in-
formation is a final Judgment, reviewable
on error, and this, notwithstanding the
court has a discretion in granting or refus-
ing leave, State ». Burnett, 2 Ala. 140
3811] ; Ethridge ». Hill, 7 Port. (Ala.)

§ 907 WRONGFUL ACTS: REMEDY IN EQUITY.

CHAPTER XXIL

REMEDIES TO PREVENT, CORRECT, AND REDRESS UNAUTHORIZED OR
ILLEGAL CORPORATE ACTS.

This subject will be considered in the following order : —

1. Of the Remedy in Bguity — secs. 906-924.

9. Of the Remedy by Certiorari — secs. 925-929.

3. Of the Remedy by Prohibition — sec. 930.

4. Of the Remedy by Indictment — secs. 931-934.

The remedy by mandamus and quo warranto has already been
considered. The remedy by private or civil action is treated in the
next chapter.

Remedy in Equity.

§ 906 (727). Equity Jurisdiction exceptional. — Courts of equity
will sometimes interfere to prevent the municipal authorities from
transcending, or from making a wrongful use of, their powers, and
will in proper cases relieve against their unauthorized or wrongful
acts; but on a principle well known in our jurisprudence, there
must, in the absence of controlling legislation, be some distinct
ground or head of equity to justify a resort to this jurisdiction, such
as the want of an adequate remedy at law,! multiplicity of suits,
irreparable injury, fraud, breach of trust, or the like.?

§ 907. Usual Remedy is at Law, not in Bquity. — Usually the
question whether municipal and public corporations are acting, or
have acted, within the limits of the authority which the law confers
upon them, involves an examination of purely legal principles,
unmixed with equity. Therefore, the Court of Chancery has no
general jurisdiction to restrain, review, or set aside, even if irregular
or illegal, the proceedings of such a corporation. Such jurisdiction
belongs, except in special cases which will be mentioned, and which

1 Stubenranch ». Neyenesch, 54 Towa, awarded. Hausmeister v. Porter, 21 Fed.
567. 1f mandamus will lie to compel pay- Rep. 355; ante, secs. 8286, 820, 849, 850.
ment of municipal indebtedness or a levy of 2 Infra, secs. 907, 907 a; Re Sawyer,
taxes for that purpose, there is an adequate 124 U. 8. 200 (1887).
remedy at law, and injunction will not be
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generally relate to the rights of property or other private rights of
the citizen, to the supervisory power and control of the common-law

courts.t

1 Brooklyn ». Meserole, 26 Wend. 132
(1841), per Nelson, C. J. who admits only
two classes of such cases in which equity
has jurisdiction — (1) Irreparable injury,
and (2) Multiplicity of suits—and approves
Mooers v. Smedley, 6 Johns. Ch. 28 (1822).
See, also, Heywood ». Buffalo, 14 N. Y.
534 (1856); Susquehanna Bank ». Broome
Co. Sup., 25 N. Y. 312 ; Dows . Chicago,
11 Wall. 108 (1870); Douglass ». Harrison-
ville, 9 W, Va. 162, applying doctrine of
the text. Smith v. Oconomowoe, 49 Wis,
694 ; Butler ». Thomasville, 74 Ga. 570,
where the building of a sewer, which en-
dangered health, through private property
was enjoined. In Heywood ». Baffalo,
Just cited, the court admits three clusses of
cases in which equity has jurisdiction :
““(1) Where the proceedings of the subor-
dinate tribunal will necessarily lead to a
multiplicity of actions; (2) Where they
lead in their execution to the commission
of irreparable injury to the freehold ;
(3) Where the claim of the adverse party
to the land is valid upon the face of the
instrument, or of the proceedings sought to
be set aside, and extrinsi¢ facts are neces-
sary to be proved, in order to establish the
invalidity or illegality.” Per T. A. John-

son, J., 15 N, Y. 534, 541, approved and
followed. Minnesota Linseed 0il Co. v.
Palmer, 20 Minn, 468, 474 (1877) ; Brehm
v. New York (cloud on title), 104 N. Y.
186 (1887); Strusburgh ». New York
(cloud on title), 87 N. Y. 452 (1882) ;
Jex v. New York (action to recover back
illegal assessment), 103 N. Y. 536 (1836);
Guest ». Brooklyn (multiplicity of suits),
69 N. Y. 506 (1877), Church, C. J. states
New York doctrine, infra, sec. 924, note.
Boyle ». Brooklyn (cloud on title), 71
N. Y. 1 (1877). Injunction to prevent a
municipal corporation from maintaining
gratings over the entrance to sewers in the
gutters of a street, because in cases of unu-
sual storms or floods, leaves, &e., gathered
therein and caused an overflow upon the
adjoining sidewalk, refused. Paine ».
Delhi, 116 N. Y. 224 ; s. ¢. 26 N. Y.
State Rep. 620, distinguishing Seifert
©. Brooklyn, 101 N. Y. 136 ; 1 Pomeroy

Eq. Juris.,, sec. 259, and comments 3
Myall ». St. Paul, 30 Minn. 294 ; Miller
v. Mobile; 47 Ala. 166 (1872). Where
an attempt was made under an uncon-
stitutional act to detach property from
one town and annex it to another mostly
within the limits of a city, if the city
undertakes to exercise its powers over the
property of the town, the town may, on
the ground of trust and irreparable injury,
have a bill in equity to restrain such in-
terference and the attempt to exercise mu-
nicipal jurisdiction within the territorial
boundaries of the town. Hyde Park v,
Chicago, 124 I11. 156 ; Peoria v. Johnston,
56 11l 52 ; Smith ». Bangs, 15 IIL 399 ;
People v. Whiteombh, 55 1L, 172 ; McCord
. Pike, 121 T11. 288. In the Federal courts
it is well known there can be no case of
equitable cognizance where there is a plain
and adequate remedy at law, Ewing v.
St. Louis, 5 Wall. 413 (1868), citing with
approval Brooklyn v. Meserole, and Hey-
wood v. Buffalo, above-mentioned ; Han-
newinkle v. Georgetown, 15 Wall. 547
(1872) ; Dows ». Chicago, 11 Wall. 108;
ante, sec. 611, and note ; post, secs. 928,
024, and cases in notes.

So, in New Jersey, by a long-established
Dpractice, courts of law are regarded as the
proper tribunals to review the irregularities
or errors in the acts and proceedings of
municipal corporations ; but equity will,
where the facts make a case for equitable
interposition, entertain jurisdiction. Mor-
tis Canal & B. Co. ». Jersey City, 12 N.
J. Eq. 252 (1859) ; s. ¢. in error, Ih. 547;
State v. Jersey City, 29 N. J. L. 441 ;
Carron ». Martin, 26 N. J, L. 594 (1857);
State ». Newark, 25 N. J. L. 899 ; Holmes
v. Jersey City, 12 N. J. Eq. 299 ; Attorney-
General ». Paterson, 1 Stock. (N. J.)
624 ; State ». Jersey City, 30 N. J. L.
521; Ib. 247 ; Bond ». Newark, 19 N. J.
Eq. 876; Cross ». Morristown, 18 N. J.
Eq. 805. The right to interfere to protect
the constitutional and plain legal rights of
the citizen is recognized where the neces-
sary elements and grounds of equity juris-
diction exist. Matthiessen & W. 8. Ref,
Co. ». Jersey City, 26 N, J. Eq. 247 ;
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§ 907 ¢. Jurisdiction in Bquity of the Federal Courts over Munici-
pal Authorities. — The Circuit Courts of the United States si/ting in

Foley v. Passaic, 26 N. J. Eq. 216 ; Lieb-
stein v. Newark, 24 N. J. Eq. 200 ; Jersey
City ». Lembeck, 31 N. J. Eq. 255; Lewis
v. Elizabeth, 25 N. J. Eq. 298 ; Bogert
v. Blizabeth, 25 N. J. Eq. 426; Smith ».
Newark, 82 N. J. Eq. 1; infra, sec. 927.
As a general rule courts will not interfere
with selectmen in the exercise of their
Judgment as to the mode of making a
highway safe for public travel (anfe, secs.
94, 475, chap. xviii.), but will do so where
their object is merely to promote the com-
fort of travellers, and in so doing they in-
vade private rights. Suffield ». Hathaway,
44 Conn. 521 (1877); infra, sec. 927. See,
also, Gartside v. East St. Louis, 43 I1l. 47;
Oakland v. Carpentier, 13 Cal. 540, 643 ;
Intendant ». Pippin, 31 Ala. 542, 551, per
Stone, J. ; Baltimore ». B. & 0. R. R. Co.,
21 Md. 50 (1863). When the abuiter who
complains of proceedings in respect fo
opening and tmproving streets may resort
to equity for relief in Massachusetts. See
Whiting ». Boston, 106 Mass. 89 (1870);
Jones v. Boston, 104 Mass. 461; anfe,
chap. xviii. on Streets. An owner of @
lot and building cannot maintain a bill in
equity to enjoin a city from vacating part
of a street three and one half blocks distant,
80 as to permit it to be occupied by the
Board of Trade with its building, omne
ground of this decision being that the
plaintiff had no special property-right in
the part of the street proposed to be va-
cated different from the public generally,
and hence was not specially injured.
Chicago v. Union Building Assoe., 102 111
379, 399; anfe, chap. xviil. ; post, chap.
xxiii. An injunction to restrain a city
from changing the grade of @ strect upon the
complaint of a railway company, who had
purchased the right of way over the street,
refused ; ample remedy being given by
statutory proceedings for the recovery of
whatever damages may result toit. Ridge
Av. Pass. Ry. Co. . Philadelphia, 10
Phila. 37 ; anfe, sec. 611 ; post, sec. 925.
‘Where a city conveyed land for value to
a railroad company, under a contract
which provided that a street throngh such
land shall be forever closed ; and the com-
pany took possession, and expended large

sums in improving the premises for rail-
road purposes; and the city then proceeded
to open the street, proposing to pay dam-
ages as in other cases where land is taken,
— it was held that a bill wonld lie in
equity, in behalf of the company, for can-
cellation of the contract, or other proper
relief. Atlanta v. Macon & W. R. R, Co.,
59 Ga. 251; infra, sec. 908, note. In
Tadiana, in a case where a road was being
laid out on a line other than the one estab-
lished by the proper authorities, it was
held that the land-owners could not join
as plaintiffs in an action to enjoin the
trespasser, because they had separate and
distinet causes of action, Heazy ». Black,
90 Ind. 534; but this ruling was after-
wards limited ““to a case where the wrong
to each property-owner is a distinet and
independent trespass ; ” and the court ruled
that owners of lots abutting upon a street,
along which a town threatened to wrong-
fully comstruct a drain, might join in a
suit for an injunction. Sullivan », Phillips,
110 Ind. 820, .Ante, sec. 661, note. More
fully, see Index, tit. dbuiters.

Where an act authorized the issue of
municipal bonds to secure natural gas for
public and private use, the payment
whereof and of the interest thereon was to
be met by the income to be received from
such use, and from a tax to be levied to
provide for any deficiency, it was held, in
an action to enjoin the issue of the bonds,
that the injunction should not be granted,
because it did not appear but that the
revenues would be sufficient to meet the
payments without resort to taxation. Per
Jackson, J. : *° Injunctions are not granted
in cases like the present except when com-
plainant’s rights are clear, and where an
injury more or less irreparable is likely to
result to complainants unless defendants
are enjoined. In this case complainants’
rights are not clear, and the injury likely
to result to them is not shown to be ir-
reparable or even serious. On the other
hand, the allowance of an injunction would
be attended with serious and possibly ir-
reparable loss and damage to the city of
Toledo.”  Fellows ». Walker, Auditor,
&e., 39 Fed. Rep. 651.
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equity have no jurisdiction to restrain the municipal authorities of a
city from proceeding, no matter how wrongfully, fo remove a munici-
pal officer from his office contrary to or without authority of law.
One ground of this doctrine is special ; viz, that the appointment
and removal of officers of a municipality are not subjects within
the cognizance of the courts of the United States, and that the
remedy of the party aggrieved must be found under the laws and
in the tribunals of the State. Another ground of the doctrine is
general ; viz., that the jurisdiction of a court of equity, Federal or
State, unless enlarged by statute, is lemited to the protection of the
rights of property, and does not extend to entertaining bills to re-
strain or to relieve against proceedings for the punishment of
offences, or for the removal of public officers, these being matters
within the jurisdiction of courts of common law, or of the execu-
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§ 908 (728). Remedies for Corporate Excess of Power.— But
since municipal corporations are invested with large powers to en-
able them to execute specific objects, or to promote the welfare of
the people who are subjected to their rule; and since experience
shows how frequently their officers abuse or transcend their rightful
authority to the detriment or injury of the inhabitants, and how
necessary it is that the latter.should have easy and effectnal reme-
dies to restrain or correct municipal excesses of power; and perhaps
because in the Code States the ancient line of separation between
Law and Equity is not so distinetly maintained as formerly, — the
general tendency of the later cases is to favor a relaxation, rather
than a strict application of the rule adverted to in the preceding
sections, which denies the right to resort to equity if there exists a

tive and administrative departments of the government,!

As to relief in equity against forfeis-
wures under municipal ordinances, see
chap. xii. anfe, sec. 352; chap. xv. sec.
580. Jurisdiction and relief in equity,
see Index, tit. Equity ; 2 Spence Eg.
Jurisd. 32.

Injunction, when granted in matters
eoncerning Municipal Elections. Bright-
ly’s Election Cases, 622, 573. And see
chapters on Municipal Officers and Manda-
mus, ante ; Index, tit: Injunction. Right
of county, or the official body which repre-
sents it, to file bill in chancery to re-
strain an illegal appropriation of @ public
highway. Pike Co. Inf. Ct. Jus., &c., v.
Griffin & W. Pt. PL. R. Co., 9 Ga. 475;
and compare 15 Ga. 39. In Georgia the
court refused, on the case made, to en-
Join extensive municipal improvements
of grading streets, at the suit of a lot-
owner whose property was threatened with
damage by the work. Moore ». Atlanta,
70 Ga. 611. See ante, chapters on Dedi-
cation and Streets ; Index, tit. Eguity, In-
Junction. Varick ». New York, 4 Johns.
Ch. 53. Diseretionary or legislative pow-
ers will not be interfered with by a court
of equity unless manifest oppression or
abuse is shown. dnfe, secs. 94, 475.
Infra, sec. 908, note.

The subjects of Mandamus (ante, chap.
xx.) and Quo Warranto (ante, chap. xxi.)
are separately treated. The true rule un-
doubtedly is “that when no misapplica-
tion of fands held upon a public trust

(post, sec. 909 ef seq.), and no nuisance to
the public are shown, the appropriate
remedy to compel the performance of a
duty imposed upon a corporation by stat-
ute is noi by decree in equity, but by a
writ of mandamus at common law.” Per
Gray, C. J., in Attorney-General v. Boston,
123 Mass. 460, 479 (1877), cited post,
sec. 909, note ; Re Sawyer, 124 U. S. 200
(1887). A municipal corporation cannot
be guilty of contempt in disobeying an in-
Jjunetion ; the contempt is that of individ-
als; as, for instance, the officers of a city.
Bass ». Shakopee, 27 Minn. 250 ; Davis
2. New York, 1 Duer (N. Y.), 451 ; Lon-
don v. Lynn, 1 H. Bl. 206. Anle, chap.
xx. But because a municipal corporation
is not capable of looking after its interests
with the same vigilance as a private per-
son, it has a much stronger claim for relief,
notwithstanding the laches and negligence
of its officers and attorneys, than an indi-
vidual, under like circumstances, acting
in behalf of his own interests. Lewis .
Elizabeth, 25 N. J. Eq. 298. =
1 Re Sawyer, 124 U. 8. 200 (1887). In
this case the police judge of the city of
Lincoln, Nebraska, filed his bill in equity
against the mayor and councilmen of that
city, charging that they were proceeding
in a high-handed manner fo remove him
from lis office by virtue of an ex post facto
ordinance, thereby depriving him of the
protection guaranteed to him by the Con-
stitution of the United States, and par-

ticularly the Fourteenth Amendment, and
obtained a temporary injunction from the
Circuit Court to proceed no further with
the charges until further order. The
city council disregarded the injunction
and justified their disobedience on the
ground that the Cireuit Court had no
Jurisdiction to make the restraining order,
The Circuit Court committed the mayor
and eleven members of the city council
for contempt. Re Sawyer, supra, was their
application for a writ of habeas corpus.
The Supreme Court of the United States
decided that the Cirenit Court had no
jurisdiction of such a cause, that its
order for injunction was absolutely void,
ag well as its order punishing for con-
tempt, based thereon, and that the re-
Jators were entitled to be discharged on
the habeas corpus. The opinion of the
majority of the court, delivered by Mr.
Justice Gray, reviews many of the cases,
English and American, as to the nature
of the jurisdiction in equity where not
enlarged by statute. He says: “It
is equally well settled that a court of
equity has no jurisdiction over the ap-
pointment @and removal of public offi-
cers, whether the power of removal is
vested, as well as that of appointment,
in executive or administrative boards or
officers, or is intrusted to a judicial tri-
bunal. The jurisdiction to determine the
title to a public office belongs exclusive-
Iy to the courts of law, and is exercised
either by certiorari, error, or appeal, or by
mandamus, prohibition, quo warranto, or
information in the nature of a writ of quo

warranto, according to the circumstances
of the case, and the mode of procedure
established by the common law or by stat-
ute. No English case has been found of
a bill for an injunction to restrain the
appointment or removal of a municipal
officer.” He cites in support of the fore-
going the following : Hagner ». Hey-
berger, 7 Watts & S. 104 ; Updegraff ».
Crans, 47 Pa. St. 103; Cochran ».
McCleary, 22 Iowa, 75; Delahanty v.
Warner, 75 Ill. 185 ; Sheridan ». Colvin,
78 Ill. 237 ; Dickey v. Reed, 78 11l. 261 ;
Harris v. Schryock, 82 Tl 119 ; Beebe
v. Robinson, 52 Ala. 66; Moulton v.
Reid, 54 Ala. 320. He concludes that
whether the proceedings in question be
considered as criminal or judicial or ad-
ministrative, still their only object being
the removal of a public officer from his
office, they are equally beyond the juris-
diction and control of a court of equity.
Mr. Justice Field concurred, but on the
ground that such questions belong to the
domain of State jurisprudence. Waile,
C. J., and Harlan, J., dissented from the
judgment of the court.

The several States have power to provide
and regulate proceedings for the removal
of a person from a State office, and such
legislation is not in conflict with the
Constitution of the United States where
it provides for bringing the party into
court, with notice of the case against
him, gives opportunity to be heard, and
provides for a judieial determination.
Foster ». Kansas, 112 U. 8. 201 (1334).
Notice anfe, chap. on Taxation,
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remedy at law.! The state of the law as moulded by the courts, on
the subject of relief against unauthorized, wrongful, and illegal cor-
porate acts, threatened or consummated, can only be satisfactorily
ascertained by a general survey of the field of judicial judgments,

Generally speaking, equity will

interfere in favor of, or against,

municipal corporations, on the same principles by which it is guided

in cases between other suitors.?

1 The courts profess loyalty to the rule
mentioned in the text; but it seems to
the author evident, upon a study of the
course of decision, that the greater direct-
ness and superior efficiency of the equity
Jurisdiction have insensibly led the courts
in these latter times, and especially in the
Code States, to an extension of the equity
Jurisdiction on the ground of the inad-
equacy of the remedy at law, when such
remedy would net formerly have been re-
garded as inadequate within the original
meaning of the rule. This is a matuaral
result of the situation in the Code States.
It is, perhaps, one not to be regretted if
the auxiliary writ of preliminary injune-
tion had not come at the same time to be
much abused by the ease, liberality, and
even improvidence with which it has too
commonly been granted, instead of being
limited, as it ever ought to be, to cases
where this writ is shown to be reasonably
necessary to preserve pendonte lile, a right
which would be otherwise imperilled.

t Attorney-General ». Plymouth, 9
Beav. 67. Accordingly, it was held where
the owner conveyed property to a city for a
public way, in the confidence of receiving
compensation, which the corporation failed
to make, that he was entitled to relief,
Walker ». Charleston Council, 1 Bailey
Eq. (8. C.) 443 (1831); ante, sec. 907,
note. Pittsburgh’s Appeal, 118 Pa. St.
458. So, also, where a city, by ordinance,
had granted to a street rathway company
the right of way over streels and a public
Square, it was enjoined, at the suit of the
company, from elosing the square against
it. Springfield Ry. Co. v. Springfield, 85
Mo. 674. A town cannot enjoin a natural-
gas company from using the streets on the
ground that it had granted the exclusive
right to use them to another company ;
but it is entitled to enjoin such a compaﬁy
when attempting to use the streets without

For the reason that these corpora-

its license. Citizens’ Gas & M. Co. ». El-
wood, 114 Ind. 332 (1887) ; ante, chap.
xviii. The property of an incorporated
village in Iilinos is held by the corporate
authorities as a trust for the use of the
public : any unlawful interference with it
calenlated to inflict upon the community
an irreparable injury presents a clear case
for equitable relief. In this case, a city
was enjoined from exercising municipal
Jurisdiction within the territory of a vil-
lage, and from interfering with its prop-
erty and effects. Hyde Park . Chicago,
124 111 156.

Bill by corporation to set aside fraudi-
lent grant by its council. Qakland ». Car-
pentier, 13 Cal. 540. See, s. ¢. subse-
quently reported, 21 Cal. 642. See, also,
O’Brien County ». Brown, 1 Dillon C. C.
R. 588 (bill to set aside fraudulent judg-
ment) ; Attorney-General ». Wilson (bill
for relief against frandulent alienation of
corporate property), 9 Simons, 30 (1837) ;
affirmed, 1 Cr. & Ph. 1 (1840) ; wnfrd,
secs. 909, 910, It seems that a muniei-
pal corporation, in its corporate character,
where the alleged illegal actiou is not
aimed at, and cannot affect the corporate
rights or corporate property, cannot main-
tain an action to restrain or to be relieved
against the levy of an illegal tax upon
the taxpayers, as where the board of su-
pervisors of the county are proceeding to
levy and collect an illegal tax upon the
taxable property of the citizens of one of
the fowns in the county. Guilford v. Che-
nango Co. Sup., 13 N. Y. 143 (1855),
per Denio, J., who says: “ The principles
affirmed in this court by Lorillard ». Mon-
roe, 11 N. Y. 392, seem to me hostile
to this action.” And see subsequent case
of Doolittle . Broome Co. Sup., &c., 18
N. Y. 155, and Roosevelt ». Draper, 23
N. Y. 318, below mentioned, infra, sec.
920 ; infra, chap. xxiii.
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tions are intrusted for defined objects, or for public purposes, with
large powers, the courts have evinced some anxiety not to allow

Where the mayor is invested with the
power of seeing that the charter of the
corporation is faithfully executed, this is
a duty with which he is intrusted for the
common benefit of all the corporators, and
gives him the right to select the means
best caleulated to discharge it ; and in the
exercise of this right he may, according
to the liberal, but somewhat questionable,
view of the Supreme Court of Louisiana,
in his official name and capacity bring
swit to test the legality of the ordinances
and to restrain the aldermen or officers
of the corporation from issuing warrants
or doing acts in violation of the laws
of the State or the charter of the ecity.
Genois, Mayor ». Lockett, 13 La. 545
(1838). In Pieri v. Shieldsboro’, 42 Miss.
493 (1869), the town conuecil passed an
ordinance ordering the plaintiff, without
showing any cause for the order, fo remove
lwmber from his private property, and stat-
ing that, if he failed thus to remove it,
the corporate officers would remove or de-
stroy it. It not appearing that it was a nui-
sance, the court restrained the corporation
from interference with the plaintiff's prop-
erty. 1t will be observed that the property
threatened to be disturbed was personal,
and that the court makes no reference to
the point whether an action at law for dam-
ages would not be an adequate remedy.
Injunction, in favor of individuals fo
prevent the municipal authorities from en-
croaching upon private property. Ante,
secs. 661, 708, and cases. Dudley wv.
Frankfort, 12 B. Mon. (Ky.) 610;
Varick ». New York (streets), 4 Johns.
Ch. 53 ; Bonghner ». Clarksburgh, 15 W.
Va. 394; Peoria v. Johnston, 56 Il 45
(1870); Carter ». Chicago, 57 Ill. 283,
170 ; Holmes ». Jersey City (streets), 12
N. J. Eq. 299 ; Tainter ». Morristown
(streets), 19 N. J. 46; Clark ». Syra-
cuse (destroying mill-dam), 13 Barb. 32 ;
Emporia v. Soden, 25 Kan. 588 (noted
ante, sec. 597, note) ; Mason City S. & M.
Co. v. Mason (town of), 23 W. Va. 211
(an injunction restraining a town from
opening a street through land without the
owner's consent and without having con-
demnmed it). dnfe, chap. xviii. on Streets.

‘Where the power exercised is legislative or
discretionary, a clear case must be made
to justify judicial interference. Lane w.
Schamp, 20 N, J.- Eq. 82 ; ante, secs. 94,
475, 906, 907, 611, and note ; post, sec.
958, note ; Galloway v. London, L. R. 1
H. L. 34.
Multiplicity of swits, Where a city
corporation had commenced in the Jus-
tices’ Court seveniy-seven actions against the
plaintiff’ at the same time, to Tecover a
separate and distinct penalty of $50 for
running cars without a license, contrary
to ordinance, the court awarded an injunc-
tion against the prosecution of more than
one of such actions until that one could
be finally determined, it appearing that
the local court had no power to consoli-
date the actions or grant the relief sought,
and that the concurrent prosecution of all
would be unnecessarily oppressive. The
ground of the injunction was the power of
a court of equity, in a proper case, to re-
strain the prosecution of a multiplicity of
suits. Third Av. R. R. Co. v. New York,
54 N. Y. 159 (1873), distinguishing West
v, New York, 10 Paige, 539. The subject
of granting an ¢njunciion to restrain the
enforcement of municipal ordinances un-
derwent consideration in a recent case in
Illinois (Des Plaines v. Poyer, 123 Ill.
348). The municipality of Des Plaines
adopted an ordinance prohibiting any per-
son from renting or permitting the use of
any yard, ground, &e., for any purpose
whereby disorderly persons were congre-
gated. It was mnot questioned that the
general subject-matter of the ordinance
was within the scope of the power con-
ferred by the charter of the municipality.
The municipality commenced seven dis-
tinet prosecutions against the same per-
son for violation of this ordinance. One
of them was brought to trial, and the de-
fendant therein found guilty, whereupon
he brought a bill in equity to enjoin the
municipality and its officers from prose-
cuting the other suits, which were pend.
ing, and from instituting, as it threatened,
other like prosecutions against him under
the ordinance, alleging his innocence of
the offence charged ; the illegality of the
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their authority to be used to oppress the inhabitants within their
Jurisdiction ; and it may safely be affirmed that there is a remedy,
according to the nature of the case, by certiorari, mandamus, quo
warranto, prohibition, appeal, indictment, civil action, or in equity,
for all injurious abuses of power and all invasions of the legal rights
of persons subjected to municipal control or affected by municipal
action. There can ordinarily be no judicial restraint or interfor
ence with the bona fide exercise of powers, legislative or discre-
tionary in their nature, and which do not violate private rights.!
We have had occasion already to some extent to state, in connec-
tion with special topics discussed, in what cases, and in what mode,
corporate acts and proceedings may be judicially examined or re-
viewed,? but the subject is of sufficient importance to require some
further separate consideration?

§ 909 BREACH OF TRUST: REMEDY IN EQUITY. 1099

§ 909 (729). Where Corporation is a Trustee of Prope‘rty or
Funds. — In respect of property held by municipal corporations in
trust, or clothed with public duties, equity has alws.cys assejrted its
jurisdiction to see that the trusts were observed and its public duties
in respect of such property discharged! In England, and probably
also in this country, the bill may in such cases be filed against the
municipal corporation and its officers by the At-torney—(;jreneral, on
his own motion or on behalf of the corporators or persons mtereg!;ed;
or the latter may perhaps, in certain cases under t_hc line O.f d(:jClSlOI%S
in this country presently to be mentioned, exhibit the bill in their
own names. The jurisdiction of chancery in such cases over mu-
nicipal corporations is forcibly asserted by the House -[Jf Lords, in an
interesting and important case in which the corporation of Dublin,
under an Act of Parliament, was the trustee of funds raised fmm_, water-
rates, to supply the city with water, and where the bill charging the

ordinance under which he was prosecuted ; Ga. 56 (1855) ; State ». Woody, 5. 612 ;

that he had no adequate remedy at law to
prevent irreparable injury of the prosecu-
tions or the multiplicity of such prosecu-
tions. The bill in equity was dismissed
on demurrer. The Supreme Court of Illi-
nois affirmed this decree, holding that the
question of the legality or illegality of the
ordinance was, on the case made, a ques-
tion for the common-law court, and not a
court of equity, to decide ; that a court of
equity would not determine the validity
of an ordinance in any case where the
defendant had an adequate remedy at
law ; and that this case did not come with-
in the recognized head of equity jurisdie-
tion, based on irreparable injury or multi-
plicity of suits. Shope, J., cites the
leading adjudications, and distinguishes
the case from Third Av. R. R. Co. ».
New York, 54 N. Y. 159, and Wood .
Brooklyn, 14 Barb. 425, considering it
rather to fall under the principle of Davis
». American Society, 75 N. Y. 362.

Where numerous warrants had been
issued against an individual for violations
of an ordinance which imposed a fine for
each day’s occupation of the public streets,
— the amount of the fine not being suffi-
cient to give him an appeal, — and the de-
fendant claimed a right of property in the
street, an injunction was granted to him
restraining the prosecution of the warrants
until the right of property could be deter-
mined. Shinkle v. Covington, 83 Ky. 420.

1 Ante, sec. 94 ; infra, sec. 927 ; Ham-
erick ». Rouse (county-seat removal), 17

Brodnax ». Groom, 64 N. C. 244 (1870) ;
Jenkins ». Andover, 103 Mass. 94, 104
(1869); Cape May & 8. L. R. R. Co. ».
Cape May, 85 N. J. Eq. 419 ; Bacon v,
Walker, 77 Ga. 336 ; Waterbury v. Lar-
edo, 60 Tex. 519 ; Alpers ». San Fran-
cisco, 32 Fed. Rep. 503 (application to
restrain the passage of an ordinance repeal-
ing an ordinance under which the city
had contracted for the removal of dead
animals, refused) ; Torpedo Co. 2. Claren-
don, 19 Fed. Rep. 231. Where a council
was empowered to determine finally cer-
tain faets, as, in this case, whether real
estate was rural or not, it was said that if
*“the discretion was abused, no doubt the
power of a court of equity would be ade-
quate to restrain the perpetration of a
palpable wrong.,” Erie v. Reed, 113 Pa.
St. 468. In Spring Valley Water Works
v. Bartlett, 16 Fed. Rep. 615, it was held
by Sawyer, J., that municipal corporations
may be enjoined from passing an ordi-
nance which is not within the scope of its
powers, and which would work an irrep-
arable injury, citing Davis v. New York,
1 Duer, 452; affirmed, 9 N. Y. 264. See
Spring Valley W. W. », Schottler, 110
U. 8. 347 ; post, chap. xxiii,

2 Anfe, secs. 202, 275, 440, and note
611 ; ante, sec. 897. See also Richardson
v. Baltimore, 8 Gill (Md.), 433 (1849) ;
Alexander ». Baltimore, 5 Gill (Md.),
383 ; Dudley ». Frankfort, 12 B. Mon.
(Ky.) 610, 615 (1851).

® Mr. High has collected and stated

corporation with breaches of trust and mism?,nagement was ﬁled.by
the Attorney-General on behalf of the inhabitants of Dublin paying
water-rates.2 Here the public were interested in the proper adml.n-
istration of the authority which had been conferred upon t_he city
corporation in respect to the supply of water to the city ; it is obvi-

many of the American cases upon.the sub-
ject of injunctions against mun‘iclpal cor-
porations. High on Injunctions, secs.
783-795. See also Joyce, Injune. 716.

1 Attorney-Gen. v. Liverpool, 13 Eng.
Ch. (1 Mylne & Cr. 171) 343, 359 (1835) ;
Atgtorney-Gen. ». Dublin, 1 Bligh N. R.
812 (1827); anfe, secs. 64, 80, 169;
chapter on Corporate Property, anfe, secs.
567-671; chapter on Dedication, anfe,
see, 653 ; Baltimore ». B. & 0. R. R. Co.,
21 Md. 50 (1863) ; Barnum v. Baltimore,
62 Md. 275. Post, sec. 920, note and
cases. »

Itis ‘“a distinctive characteristic of a
corporation that it is accountable in equity
for misapplication of trust funds, whereas
any other body of men, as a parish, can
only (where relief can be had at all) be
touched through the individuals, or their
representatives, who have committed the
actual breach of trust.” Grant on Corp.
138. Mr. Spence discusses the subject of
the equity jurisdiction over corporations as
trustees satisfactorily. 2 Spence Eq.
Jurisd. 32-35.

2 Attorney-Gen. v. Dublin, 1 Bligh
N. R. 312 (1827). See also Attorney-Gen.

v. Liverpool, 13 Eng. Ch. (1 Mylne & Cr.
171) 343 (1835). The doctrine of these
cases was approved by Gray, C. J.,in At-
torney-Gen. #. Boston, 123 Mass. 460
(1877), who, referring to Attorney-Gen. v.
Salem, 103 Mass. 138, says, “if the waier-
rents had been collected and misapplied
by the city (of Salem), there wounld have
been such a misappropriation of #rust
Jfunds held by the city for a public chari-
table purpose as would have supported an
information in equity in the name of the
Attorney-General.” Noticed more fully,
infra, sec. 920, note.

" The principles on which equity will
enjoin the proceedings of public ojﬁcei‘s
are stated by Lord Cottenkam. Frewin o,
Lewis, 18 Eng. Ch. (4 Mylne & Cr.) 249
(1838). See also Baltimore v. Horn, 26
Md. 194 (1866) ; Holland's Case, 11 Md.
186 ; Baltimore v. Porter, 18 Md. ?84
(1861) ; Attorney-Gen. v. Heelis, 2 Sim.
& Stu. 67; People v. Canal Board, 55
N. Y. 390 (1874), where the subject 1s
discussed by Allen, J. Attorney-Gen. v.
Boston, 123 Mass. 460 (1877) ; infra, sec.
920, note. Duties and liabilities of [mhlic
officers. .dnfe, sec. 237, and note.
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ous that there was no adequate remedy at law, and hence the Jro-
priety of a resort to equity by the ratepayers, in the name of the
officer authorized to represent the king.!

§ 910 (730). Fraudulent Dispositions of Corporate Property and
Abuses of Powers relating thereto. — So the Court of Chancery, in
England, notwithstanding another remedy (which is considered to
be cumulative) is given by statute, will relieve against fraudulent

dispositions of corporate property.

It will also interfere to prevent

municipal councils from abusing powers relating to property and
Junds intrusted to them to be exercised in conformity with law for
the benefit of the incorporated place or its inhabitants. The Jjust
and sound view is taken, that the powers conferred by the Munici-
pal Corporations Act upon councils in respect to the corporate JSunds
and corporate property are public trusts, and the property owned by
the corporations is held by them in trust for the purposes specified
or authorized in the act; and hence, if these powers are abused, —
as, for example, the power of a council to award compensation to
officers of the corporation, or if corporate property is collusively
alienated, — this is a breach of trust of which equity will take cog-
nizance.? The uniform and settled mode of proceeding in England

1 In England it is settled that in cases
such as those mentioned in the text, or
where the corporation is a trustee of prop-
erty or funds for public uses, it can be
made to account to the erown, on an in-
formation, but not to private persons in a
suit in equity. Grant on Corp. 138 ;
Skinners’ Co, wv. Irish See., 12 ClL & F.
487. See also 2 Spence Eq. Jurisd.
82-35.

? Attorney-Gen. v. Poole, 4 Mylne &
Cr. 17, 30, and overruling 2 Keen, 190,
206 ; Parr ». Attorney-Gen. 8 CL & F.
409 ; Attorney-Gen. ». Aspinwall, 2
Mylne & Cr. 613, overruling Master of the
Rolls, 1 Keen, 513 ; Attorney-Gen. w,
Wilson, 9 Sim. 80 ; affirmed by the Lord
Chancellor, 1 Cr. & Ph. 1, noted nfra ;
Evan v. Avon, 29 Beav. 144. Text cited
and approved. Place ». Providence, 12
R. I. 1; Roper ». MeWhorter, 77 Va. 214
(lease of ferries enjoined).

In explanation of the English decisions
referred to in this note, it may be ob-
served that by sec. 92 of the Municipal
Corporations Act of 1835 before mentioned
lante, secs. 8, 48), the income of all the

property belonging or payable to any of
the old corporations was to be paid to the
treasurer of the new or remodelled corpora-
tion, and the fund so created was to be
subject to the payment of the debts of the
old corporation, to the payment of the sala-
ries of municipal officers, of municipal elec-
tion expenses, municipal court expenses,
and all other expenses incident to carrying
the act into effect ; with a provision that
any surplus should be applied, under the di-
rection of the couneil, for the public bene-
fit of the inhabitants and the improvement
of the borough. In case the borough fund
thus obtained should prove insufficient for
the enumerated purposes, power is given
to the council to raise the deficiency by
taxation or a borough rate. The author
does not see that property thus held, in-
come thus derived, and public powers thus
to be exercised, are in essence different
from the property, income, and powers
ordinarily appertaining to our American
municipalities, If this be so, the English
cases below cited are especially instructive.

Summary of leading English cases:
In the leading case of the Attorney-Gen. v,

§ 910 CORPORATE FRAUDS:
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in such cases is by information or by bill filed in the court of

equity by the Attorney-General.

Aspinwall, supra, Lord Chancellor Coiten-
ham held that the property in question
became, upon the enactment of the Muni-
cipal Corporations Act, subject to the pub-
lic trusts declared by that act, and was
not under the absolute control of the cor-
poration ; and that if any given appropria-
tion of this fund or property be not
consistent with the trust, but for purposes
foreign to it, the Attorney-General has a
right to file an information or bill in
equity, asking ‘‘ that the fund may be re-
called, secured, and appropriated for the
public, or in other words, charitable pur-
poses, to which it is by the act devoted.”
2 Mylne & Cr. 618. He says: “I cannot
doubt that a clear trust was created by
this act for public, and therefore, in the
legal semse of the term, charitable purposes,
of all the money helonging to the corpora-
tion at the time of the passing of the act.”
Ib. 623.

On the same principle Lord Cottenhiam,
in the case of the Attorney-Gen. . Poole,
supra, held that chancery had jurisdietion
on an information of the Attorney-General
filed on the relation of certain ratepayers
of the corporation, to prevent the munici-
pal council from owarding unauthorized
compensation to the officers of the corpora-
tion out of the borough fund, and that it
was immaterial that the means of pay-
ment were to be raised by a rate or tax
over the levy of which the court might not
have any control. The ground of inter-
ference was that the fund of the corpora-
tion, however acquired, i3 & trust fund, to
be used for, and only for, purposes con-
sistent with the provisions of the Munici-
pal Corporations Aet, and that trustees
may in equity be restrained from commit-
ting breaches of trust. To the objection
that *“the information did not impute
frand in the proceedings of the council”
the Lord Chancellor said: “ But a trustee
may be guilty of a breach of trust from
error or ignorance of his duty, and if it
were necessary to impute fraud, the term
itself need not be used ; it is sufficient if
the facts stated amount toa ease of fraud.”
Conformably to these principles, where
the municipal council, without authority
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The king as parens patrie insti-

of law, gave @ bond fo secure compensation
out of the corporate funds to an officer of the
corporation, this was held to be a breach
of their trust, cognizable in chancery.
Parr ». Attorney-Gen., 8 CL & F. 409,

So in the Attorney-Gen. ». Lichfield,
13 Simons, 547 (1843), the corporation
was enjoined on an information by the
Attorney-General from ordering their treas-
urer to pay out of the borough fund
or any funds of the corporation the amount
of a promissory note to one Mallett for
£200 borrowed money, and the ground of
the order was, in the language of Vice-
Chancellor Shadwell, that, “taking all
the Acts of Parliament together, it is quite
clear that the corporation had no authority
to give the promissory note to Mallett.”

So, also, in Attorney-Gen. v. Norwich,
16 Simons, 225 (1848), the corporation
was restrained, in a suit by the Attorney-
General at the instance of ratepayers,
from using the borough fund for an unau-
thorized purpose ; viz., to pay the expenses
of procuring an Aect of Parliament to im-
prove the navigation of a river flowing
through the corporation. See Attorney-
Gen. v. Wigan, 34 Eng. Ch. (5 De Gex,
M. & G.) 52 (1854) ; Frost v. Belmont, 6
Allen (Mass.) 152 (1863).

So in this country, it has been held
that a New England town cannot appro-
priate money to pay the expenses of a
committee to petition the legislature for
the annexation of the town to another
town, thereby merging its own organiza-
tion. Minot v. West Roxbury, 112 Mass,
1 (1873); s. ©. 17 Am. Rep. 52 ; ante,
sec. 479, note. In Sherlock ». Winnetka,
59 I11. 389 (1871), a fraudulent and ille-
gal exercise of the powers of the munici-
pal council looking to the ecreation of
unauthorized debt of the municipality was
treated as a breach of trust and a frand
upon the law, against which equity would
relieve at the instance of taxpayers and
properiy-owners.

So in Canada the members of the
council are not the corporation, but the
agents of the corporation for the manage-
ment of its affairs and funds. When these
agents are shown so to misappropriate the




