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-evites, {ingulas dodrinas {ao pmprfo ‘cafui cum fui
{pecialitatis ratione adapraro : ut quid jure verum e,
facilé cognofcatur in pofternm, neceffitaris illius nop
oblitus : quod judicium polleflorium duplex eft,alind
Yummariom, & interdum {ummariiffimum s aliud or-
dinarium, feu plenarium, ;
Summarium judicium pelleflorium autem illod of,
- quod proditum eft ex folo judicis officio implorato,
prapératorium quoddam judicium ad pofleforium
ordinarium, quod tunc lecam haber, quando fcilicet
utraque pars contendit poffidere , & qualiber recafat
agere & libellum offerre, actorifque partes (uftinere A
indu@um principaliter, ne lite pendente, vel non pen-
dente fuper poficilione, feu poffeflorio ordinario, pat-
tes veniant ad arma, fe invicem turhantes, & pto ii-
bello enfem offerentes (at inquit Bald, s ¢, guijguis C,
grorsm app. nenresip.) Cujus matura (cbm (it momen-
taneum apritudine) exigit fummarium caufz cognitios
nem , quod nec requiric libellum , nee lids contelta-
tipnem, & conclufionem, nec fententiam diffinitivam
{ed interlocutoriam duntaxar , przjudicium nullum
efferentem , nec in pofleflione, nec in proprictate ,
prout ita in tamet declararur , durante interim , dum
lis fuper plenario judicio pofleflorio,vel petitorio dif-
finiaave terminator - & tune judex ex officio ut oceur-
rat {candalis, & rixis imminentibus, nulle fervato or-
dine jadiciario,fed omiflo penitus debet {uper ultimo
eorum (tata polleffionis , {eu detentationis probatio-
nes feu informationes a partibus ex officio recipere ,
& quem invenit in uliimo-ftatn, feu meliori paﬁtfﬁo--

ne, defender, inhibens alteri ne ad eam accedst , nec

alteram inquicter, donec ur a&or agens in poflcflorio
plenario cognnfeatur: quis verus fic poffeffor,ur & ifte
in petitorio pattes rei obtineat. Nam quemadmodum

poflefforium ordinarium eft praeparatorium judicium

petitorio, ut quis actor fit,cognofeatur, . ordenarij C,

A¢ rei windicatione , ita hoe poffefforium fummariam
eft preparatoriam judicio polleflorio ordinario ut di-
¢tum eft, & ideo {ummariam caule cognirionem exi-
gits juxea L, eguiffimum ( ex quo principium hzbere
creditar ) fF. de sfafruit & praxis fFilibestss, §. fi. ff. de
liberals canfz itaoptimé Pau'.Caftr. 7 conf.3.00l.2.0.12.
Bald. in L. ordinarii col. 3.verfic fd bic guzrs 1bi Caftr,
& alii Alciat.conf 3 86.in priac Neviz conf 8.7.7,ruin,
conf28.colum.in prin.volum, 4 Marfil, in .1 §-pracerea
col.18 de quaft 5 in fingul. §45.Felin sn rubr.de tren.
84 & pace §. qui timet circa fi. Capicius dec,1 3.3 dec.,
14.F 55.& 96.m. 10. & dec.189. & dec. 209, Cur-
tius Senior conf. 66. Paril. conf715 8. 1. 4. M in l. (-
per pofeffio mu. 15, & ibi Decius n. 10. C. de tranfalt.
1dem Decius in L alt. n.6. de editto divi Adyia, idem
confil.... Alban. conf. 7 5. Plot. Novarienf. in repetitio-
n¢ I fi quando n, 107, C, unde vi Corvaf. in 1. natura-
Liter, §nibil.commune n.acquir, pof]- Cephal. conf.in £.
Ish.1.quia declarant Maria Soci. Sen, 77 cap.1. ¢ol.; 6.
fall.s 4. Cepola cantel. 10013 Natt. confirat. ma l1.
Mafluerius in pratt.sic.de poffefflorion. 4. exadté Covarr.
in pract.q.c.17. per totum. Tiraq.in tratt.le mors Jaifie le
vif, 0.p.declaratione 9 insfi.Rebuff.fiiper concord .Regis
Francie, tit.de annatis, verfic, guina tamen cx |, regni
@ in commenta.regn. conftitnit.tom.3 tir de mater.poff.
art.1.¢l. 1.4 n.4.-Menoch.de retinen.poflirem.ult.n,3 3.05
aprin. Roland.a Valle conf:8.pr0 toium wol. 4. quibus
adde noftratem Galp.Rodrig.de anun reddr Iih. PR
apud quos copiosé & affatim invenies refoluras multas
difficulcares, attingentes hujufmodi fummariom pol-
{eflorium ju dicium,ad quos te remitro,laté Riceius iz
préct, dec. 2, p. dec. 203, per totam fol. 279, :

Ec ultra fupracitatos , quod in bujafmodi judicis
officio, quod eft polefforium {ummariiffimum,nallus
fitjuris ordo fervandus,zffirmarunt glof. in clem.2. uz
lite pend.Bellame.deg, 148.6° dec.194, Bald.in |, appell,
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¢ol.2.Cde appel. Abb,in c.c: parre col. penulr, de refzr,

e I

Socin. Senior. i ¢, quoniam Jrequenter,cel vy verfic 6.

fallic.ue lite now Confiat, Alexand couf oG m.9.iib.s Ri-
pa in ¢.[epe unm.xo . verfic.3.quia d- yofliturione [poliat.
Vancias en tralt-unllit, in tit.quor ¢ guibus modis nulls
propr.poff. n.28. Lanfr. de Orian. poit alios plates ab
€o citatos in rubr.de canfa poff. & propri e0l.8.8 Bella,
decaor. qui loquuntur in pofleflorio fummario in re-
medio recuperanda, & circa poflorium hoe reme-
dium adifpifcendz, poficflionis,idem probant Boér.in
€.1.%.39.8" 40.de reftint [poliar. pofk Abb.ibi Rebuff,
in praét.bencfic. 1ir. de miffione in poffeffionem , n.41. &
438 in hoc remedio refpectu pofleflionis retinende
fere omnes fuperius didi probanr,& attende quod hu-
julmodi remedium pofleilorium (emmarium , (z1licer
ex judicis officio, locum obtinet in omnibus interdic.
tis, & remediis poflefloriis tam adipifcendz, quim res
cuperande, & retinendz ut eft de fingulis videre apud
Menoch.de Adipifc. vem.6.per totum, & de retivende,
rem.wit,per torum, 7 de recnper.poffrem, 17 ubi copiosé
de fingulorum qualitztibas » & difficaltaribos , mulca
adnotatione digniffima, tam circa beneficia , quim
temporalia invenics, ita ut omnia remedia poffeiloria

ordinaria habent hoc praparatorium (ummarium,feu 9
fummariiffimum.

Alteram vero judicium poffeforinm eft ordinarium 16

& plenatinm, in quo iplamer pofleffio deducitur,pro-
ut ¢t in omnibus inrerdi&is poflefforiis retinendz ,
recoperandz, & adipifcendz, in quorum examinatio-
ue regulariter egitur de pofleffione plenasié juris or-
dine fervato & cifdem {olemnitatibus , & requifids ,
quibus traéari {olent catera judicia ordinaria,fcilicer
cum plena caufx cognitione , {ervatis juris terminis
cum libelii oblatione litis conteftatione, publicatio-
ne, & cenclufione , & fertur fencentia difhaitiva s al-
ferens quoad poflefflionem perpetuam przjudicium,ur
potleffor in pofleffione remancar , & defendatur, ac
tacatar.donee altera paxs,ut ackore gerit, & obtinue-

- 1itin petitorio, in quo tralatur. plenarid, & ordinarié

de jure partium, hoc,cft de proprictaze, /. exitis, ff.de
acguir. poff.di&ka fic-hzc interdidta poffeloria ordina-
ria quia in eisordo juris {ervatar, Menoch.iu #7485, de
recuper.pof]. in preludiis fou rem. 1.m.54, probant B, ix
extravag.[ed repramesdum,in verf. [ummarié poft. princ.
Abb in c.confulationibuy circa fi: de off delegar C: gnol,
in | impari ff.de regul. jur Plot.in L [ guando n.107. g
14.Cunde viCaltroconf.3.Lib.2,& confil.. Marant, de
ordine judicio §.p.9.d.n.46. ad fi.Naca conf.532. %, 9.
tom.2. ubi dicit certiffimi juris efle, caufam pofloriam
in procedendo, fummarizm non efle, tamen effe (um-
mariam refpe@a probationum,clim leviores {ufficiant,
licét quoad hoc ulcimum de probatione verum non
dicat,uc Ratim dicecar, Natc.iple confiaz1. #.2.6 #.9,
tom.1. Covarr.su pracf, gueft.c.17.m.3. ver[.tertio ersr
hoc exa&iffimé Rolan. a Valle ;5 conf. 8, vol. 4. a .16, 11
¢am feqq. ultra quos & apud alios citatos in prioris
diftinctionis membm,reperies illam conftitutam diffe.
rentiam inter hunc,& fuperiorem caufam;uria poflef:
forio fammarie fummaria caufe coguitio. adhibenda
ﬁr,i_n polleflorie autem ordinario caufz cognitio ple- i
nfﬁr_la,& qu& requiritur generaliter ip utriufquae cog-
nitione,vide optime Specul.in titul, de off-ommium jud.
§.poféremo per torum 1.)atd Marant.de ordine judicso 4.
P-9.4.8 ad iftos terminos eft reducendus,& intelligen-
d‘u.s do&iflimus vir ille fummi,ac perpetui laboris Fe-
itC{a. i (10 erudito trafl.de cenfibus lib.s. ¢.x. w.9.5u ff.
qui Bare. & Marant, #bhi proxime indifkin@e dicunt,
caufam poflefloriam effe fummariam,

Ab“hac tamen regnla ultima 4t in omnibus pofl-13
fefforiis ordinarié procedaty T, eXcipere poteris reme-
dium illud ex /fn.Cod.de eaicto divi .ddria.quod inter
alios adipifcendz appofuit 4.loco Menoch.nam in eo

agitu_r

17 pilcende potictiion

Pars 111 Cap. XL

i sriifime, auod intelligi in om-ibus cafi
§ 4 9gitur famma q 2

bus, & refpeGu omnium perionaruia, Guibus :l?}) e
médio pourt quzant de quo r:x,,ctaiﬁmc per L)u;_h}:es
in dol, fi. % exaCan repidonem  fecit Zachard. 20,
exactiffimé etiam ﬂn_?ii[. Meuoch. de a«zpijc.en pra

15 dé&UTﬁh.qﬂPc.’r‘ Fotnme, X facil 1.?%;}-?4:1 ‘L.cf:;.fh"fi.:.-'; anM. i
16401 mm’P. quibusadde remediuni ¢X Laipoeniano edi

i . 4 & A
¢ko, juxca |,3.§.canfe,de L arpen. eaicte. ew cu a ol
i i atsis peaicle e e dong.
lier nomine veatsis periglein poli liionem mit .g
[i ea, ff.de ventre in Fa.‘:.mézr.hw ctiam adde aliad adi-
et l :—§J:'CEI‘.C 1M €X 330 VIAN0 HilCridics
to in quo {ummarié el im ggitur , Ut cit vi lere eX his
uz lard Menoch. de agipye-reit.3.2 8. 17 5. citi feqq,
q _0.‘. e = hﬁ 19,
¢ fupra Natt.conf.5 52 j# b
Ex quibus refular com ponenda opinionem contra-
rietas ;ln in pm's-'—‘swﬁs ju.)iciis e plena,an [_;15;1.“5_
. it Ciale %
wiratur probatio;% quo i {mplena tutnaat,teilicet,
gﬂr anom teltem,vel folam famam, probant Baxz L. ad-
G i = 2 ; 5 ‘7 S : e :
monendicol.penisit.ff.de Jureur- J?f_:.z‘(,.g.aor.zfn bono
gum,l 2.§.ultim C.ubi in rem acite. suma. 1n L. § # tim.
2.8, ;
depmzaru,r ftrpnl. M,_ce[ﬂ;._jmg:af. . AL 5'64..71, £
j fod 6.3. Soct, coafl. ge.m26:4ib.2. Ale-
Berojus conmf.45.2.40-3 _ fe26 Yioh s
xand.conf. gt prindib. 1. an b videlicer Cde Ca 1 5
5 et ) » e b S 4 53
niacdicta n.2.Car. Ruin.32.7.7.¥ol.4 Aymon. Savil l]:;
sonf.158.m.12. Petrus Ducnuas regul mr9guo. Mall,
; 1. Sarmni de reddit. Ecelefiaft. i.poe 4.7.3. &
ﬁﬂgular 4300 Sak 7 : P e -
ulcra iftos non naullos alios cicat pro hac leatentiaivie
: I8 'l & indiftin-
noch. de recuper peff.remis5.n 410, 9 feq- & 1o .I_quF
& loguendo 1n o1 ibus pofscfsoriis hoe dici RebudL.
i i wlirie o3 rdt . demater. poftiart.y.gl .
in comment 6onfiri : G
.26, aliciat re/penf. - 89.2.3. Bllam. efm(; ‘ J;ir : i
1 31 ~aufa pofsclsoria it moudt-
utaptur ratiene , quoniand caula po.s_h!a >Fia o
i fndicii nita 4i lewir, perfe.oav.l wnm.
ci prajudiai, f mom: ntanee,C.qai legis, perje.;

t’:.ﬁ de momen. P'-frf.arr.apg,‘c[,.

R ol
19 - Sed contrgriam {ententiam,& opinionem, imo ple

nam & legitimam probationem in jui.iiciisl %afsfoms
requiri; probant B, in extravag.ad ﬁ’r’m'?l‘ r&j.';mlr]:zt;
W‘E,glof.OFred.JacobiButt Cy;\.B-ld.Aﬁgf ol ‘dﬂ';-
in I, 1.C.quornm bonorum. L-nfcan, de Onla.fﬂ adm
wendiycol.ultim & 1b Cur:.Senzor.ca.f.-;E_; a.’e_;m.pﬁ.zm::.
Delius in ¢.cnufitns gue colum. 2 ds judiciis, Apc S:rlg;:
elem. [ep¢ de e ﬁgﬂzﬁ?&}bl Immol 41 S 3
"Georg. Natt.mam, 15.% dmt' cc)mrgtl';?em ggttmon
Alexand.conf 187 in fi.lib.7.Plot.a? m-:“emjﬁf?'”'!{'
Roland.2Valle conf. 5.7.16.lib.2. Vantias d;mz!;:r.ﬁn .
ex defeitn pra.:fﬂﬁrmm.&_ Q&ﬂfw decif. Pe r:tmm. ?g
mnm.1 2. Jofeph. Ludovic. decif. Persf.59. nglmé; 1'!”
firas Joan.Garcia de nebiliras gl.1.nmm.s 1A : i fc;;:
3 64.7mmm.5. plures refert & lequitar Plot. in .‘ﬁﬂzz:s
do, numi. 11 5.Ced.unde vi.Cagnel. in L. zsﬂ?‘;:w, pcr,:u;
de regul.jur.Gratus confil.120.78m.7 & .-z!.z.
Beneintendi cercl, 62, num. 10, Natt. c_onﬁ .6 3;)‘. rn-7.
Iib.3.moventur, quia meximi momenti ¢ft pofli lere,

i ; s agni
§. modum, inflirur. de snterdict. & ficut in caufs magni

i - - . z - iu
prejudicii exale probationes exigantar, & ita
pofsefforia.

A itin&ionts
20 Et hanc contrarietstem cum feedere diftin@iont

componunt referendi ex mente , & inrentione li':l-zto-
rom ut prima opinio requirens levem.& {=mi P en?‘m
probationem procedat in pofseflsorio fummario, feu
fummariiffimo,momentaneo dido, quod provenit ex
officio judicis, juxta L egui/fimum ff.de fz;?fsfm&.dle c?t;;
nos {upra, ut probant Irge_s pro contra allegj.i,m
egregi¢ declarar Curtius Seni.or-i??.d__fa‘lff‘):m-‘;j‘? b % d
323 .werfic.[ecando movesr. ibi, ita mr"_l igir "L:.- in 3,
1. 2.§.ult.C. 5bi snrem atlio 1 cuo moti F-’-l".r& D»- ins,8
Matefila. quia jara allegaraa B }nquwf!r, 1_=~rm g?rrmgé
raterio pofse(sorio,ut iz Carkoriaro fdu‘?o. qu.l‘l'!’t‘!t‘ .
animadvertit laté Ripa ix ¢. fape 7.3.47 ﬁ..n'-’ re’itutio,
Jpolia, Carc. Jun, in 4. . admonend. 7.68.in ﬁ.ba:e rr?;rz.
fpoliat. & aperté elagantérque declarar Zuchar, s L.
Salgade dg Prevell, Reg.
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ultinanum, 18. C. de editlo divi Adria. Joleph.Ludo-
Viz.dec 59.1,3.% Berojus corf 4 3.71.45.F 48 Lsboi Me-
noch.d.r.cuper poff. remas. n 413, fequitur cuiur &
prooat M.rant in fpeculo #R.4.p 8 4143, verf. i ifta
Varr tate, O wmitih. 4.4,

Acvero ia cacens poflefloriis a ipifcenda nempe sn t %
Salvearg dmerdiito, & L 1. C. de ed o divi Adria. li-
ceo it potlolloria, iumh;,ria‘nqu,m,;t tamen pleram
& hilnn Al provaltonein, leu 1{LFthnd,i(”'5em_{ {Lm-
ma: 6 tamen guoad ordinem, ejus exalionem tra-
¢t tur , non swem [ufficit probatio femiplena, ucde
uireque provac laie Menoch, de adipife pofirem. s & ne ¥A
171, Gon emim hares mitten us eft in potliffionem
per unum, vel per duos teites | & ecce etiam in refta-
mento militis,nam ad hoc ut hares,ex eo in poffiflia-
nem mittatur, debet plen non fcmiplene per famam, 23
aut unum eftem reftamentum & inflitationcm pro-~
bare,fed plene Ldivus ff.ds milir seftam.nec ex eo quod
judiciam fummerium requicat plznam, integram , &
perfe&am probationem,efficitur ordinarium & plena.
rium,nec definic efle fummarivm,quia de articulo ve-
1é realiter &2 pcr&:&é,uon per fcmi,pl::nam probado-,
nem, famam, unum teftem,auc indiciz deber conflare~
& appatere, {ummarié tamen exigenda eft ipfa infor,
matio, quia quando nnum judicium eft fummarium 24
{ca cxecutivum, omnes ejus articnli incidentes, & ad-
minicula judicii {unr fommarii, cum fint pares ipfins
cau iz principales, in illt'que eft fummarié, feu execu-
tivé procedendum, ut in caula principali, quia deillis
judicandumy & pradicandum eft, ac deipla caufa
principate. Bk, in Ly.z.6 Cocommun de legaris,oprime I,
sn 1, 2.2.6.m.fl.polk Bul,ieodem tir. dicens . qudd fi ex
ftaturto procedendum eft fumn_&arié, {uper inftramento
guarentigio,fuper hypothecaria,que mov: tar ratione
debiti in inftrumento contenti, pariter eric fummarid
p;o:e:‘lendum B.inl. c?‘&%i?»’»re.r,wi'.:zft.'z'd?:;.c’?’ir igitur
C de pigner laté plura reddens excmpla Menoch de ap-
bitrlib.21.q. 457 9 10.11.& 12.plures fequuii & cie
tati & Nuttconfoz 1.3 tomy Ulin mt’w.lg Aadmitti col,
L nfiM tant ds ord jud.4.p.9.d.40. X080 Lult € ulr.n,
3.ad fi. ff de condill, z‘nd:{:;’r. quem cleganter fequitur
Petra Sand. fingular. 23, incipit notant Rar. Menoch.
de adipif.poff vem.3.anum. 175,

' Non cft enim bonum ergumentum,in jadicio fum- 26
matio requiritur plena, & legitima probatio. €rgo ju-
dicium cfficitur plenerium, & ordinaviam ex {upradi-
¢tis, ur ‘& perperam ) putavit do&:ffimus Sarmiento
de reddit.Ecclef.3.p.c.2.m.23.67 4. dicens ille loquen-
do in interdi&lo Salviano(& re@e in hac primd)prits
debet conftare an obligatio, & hypoteca fubfRar,
cum fine principali obligatione hypotheca nulla, L.
ﬂ.r'bypa:btm,f de p{gﬁoriﬁ’. ex quo infert Sarmie uto,
duo funr jadicia ifta; in primo sgitur , an cbligatie
fubfiftsr,& in o dicit requiri pleniffimam caule cog-
nitionem,& tres (enrentias ferri oportere , in {ecunde
aurem judicie arguirar interdi&s Sn!ti'mno ar%‘avocan-
dam polleflionem rei hy?ﬂ?hf"ﬂ-}tﬂﬁ,& fummatié fecun-
dvm nataram iPﬁﬂs jm.ard?&:,{?:ti contra z\l!um mern.é
infurgit Menoch. e adipif ;‘fﬂﬂ-d_- o A B Y
cim raufa principalis fir flummaria . omnes ejus arti-
culi incidentes fammarié tradtandi funt , nec ex eo fi-
gura & judicii narura immu.r:atnr. e g |

Ouibas funpofitis illa eft jare crvilt cn.r1ﬂ:g»1an“i;.—‘ 27
reonls goneralis, & ura{:v-w‘fn.im, & 1n cunétis remediis
pofleAariis,ram adipi f‘rennx',q!‘.:}tm "3“5‘:";’_‘“1155 & recu-
perandz in quibns agitar ad memm“pq:i {lionem ; a
f-nrentiz pro adore, pata, 1“5139?:‘-:5?50 non admit-
ticur; emilD,ex L1.C. flde momen. fuer. appeilat |, £
de appel. vecipsen. . quilguis C. qUOTN app. sont recip.
8 ubilibet ¢l. Quibus locis ita notat B. per quem.
& plens inl, 2. colum, 2. verf, guaro guz eff ratin. &e,

Ppa ff.de




448 De Regia Protect. vi opprefl. appell.

2817 de appell recip.quia (ententia poflefiorii‘affert modi-
cum prajudicium,cx quo ejus gravamen reparari po-
teft per defiinicivam.Angel. sn conf. 107.Bal. sz 4. .1.

. Ab. inc.com ad [edem col.ante pennlr.de veftir [polia.
Philip. Decius conf 8.7 4.0mnes in ¢.1.de cauf.pof] .
proprie. Albexti in d.l-unisa, Corlet,fingul. to.n.1.lth.4.
alios referens comprobat Aflict. des. Neapol.269.7.3.
Guid.Pap.gueft.57 i appellevur Balin l.2.C. de Epifio-
pali andi. Communiter Docores in L. unica,& prafer-
tim Gefar Contar. in rubr.n.74.C.ff de momen.Specul.
141, de appel,§.in guibas n.8.in 6.1.2 Nieel. in tr.de cone

cord.gl.concord.6 fall.6.n.2 6.tom.18.fol.192.Rot. 120.

fuit vefolutwn n.a.p.xdiverf. glin c. cum ad fedem, in
verb, interdictum verfius fi.de ref fpolia. Marquel, traét,
de commifl.p.2.in comns. appelic.z.n.38. Veltr.in praxs,
lib.7.0.3.m.2 N anti in tratt.de pulir.fent quis poff. dicere
de nullit n.3 4.ver(.& propterea,; 76, Contar.ubi proxi-
me in prima ratione decidends n.16.in fin.ct n,17.Joan,
Cot.Tholol.s7 repet.l.naturaliter, §. nibil.commune, in
preludiis n. 30. Paril.conf. 108.7.20. lib. 1. 1l,conf.1 87,
col.s.verfhoc affumpto lib. 2 Tmmol.conf 5 5 1.5 . Abb.in
son(.5 5. cal.1 werf aliam limitationem lib.2 Brau, conf.
98.1.9. Barba.conf 8200l 5. Ish.3. Natta conf. 1212 4.
vol. 1, Menoch.de recuper. pofl.rem.g. a n.316. Jofeph.
Lodov.decif 20716 Rolan.a Valle confi7 7.col.1.0&a-
via. degsf. Pedimon. 2 5.n.4. Lancel de artent.1 p.c.1y,
Hf’ﬂ-if.!.;.ﬂlt??z Jeg3- Roberufingub.appellationnis 12.Ca-
picidec.34.m.1.Ant.Gom.in l.45 Tauri nfi. Covar. in
pract.guaffie.r3.n.8 Horadus Carpan.in lucubratio.in-

ris fve ffatw} Modiol.c.x 50.gloflnon poffir appellari an.

47.4(q; adn.50.Sequitar Do& Fclicia de Solis in tratt.
de cenfibus l.3.c.1.m11,& mulro forcits dicendum erit
in judiciis poflefforiis fummariis , in quibus denega-

29tam efle appellationem probant Doores haGenus ci-
tati,& vide late Scaccia de appell.quaft,17.0im.6.memb,
2.per totwm fol.3 31.8 alibi p=flium,& nos variis in lo~
cis hujus capituli , laté ctiam Riceius i praz.dicif.a.
pdecif. 263, :

30 Quorum quidem Do&orum potiffima pars abfolu-
te loquuntur in omnibus judicis poffefloris, at nomia
natim & fpecialiter, quod in poffefforio tam adipif-
cendz,quam recuperande, & retinendz, polleflionis
appellatio fit prohibita, loquuntur poft plures , ab cis
citates Marant.in (pecul judic.sit.de appetl.z 9 4.Lancel.
Robert de astent. 2.p.c.12. lim.z .. 10. optime Ant,
Gom.in.l.45.Tanrsi n.194. Rolan.i Valle jn confi77 ..
9.vol..Bar. inla ool .4 ffide appell. resip. o). in |,
#nica in werbo momento, & ibi Bar g,v.:.3. Salicer. poff.
2.2.3.C.fi de momen, Marc.Ant.Cucli.tratt de mentien.
circa poffe[n.420.verf.qnid vers tam. 3. p. 2. fol. 300,
Marquefla traft de commiff.2.p, de commif.appel. c. 2,

Jubn.37.% 38.ful.37.& de communi opinione teftan~
tur. & (equuntur Roland.d Valle confi77. vifo 8.9.1.2,
Et Calar Contar.in Lunica in intelledis fub n.1verfiun-
de 25,Cfidemomen.pof] & de magis communi oppinio.
ne teltatur & feqaitur Joan.Camia fuper ritibus Siciliq
¢.80..66.fol. 253. & elle approbatum & Rota referg
Contard.ubi proxime in ampliat.n. s in fi. Achill.Perfo-
nal.trall. guorum bonon.791 in §. & 7.49 3,ubi de cre-
brio?:i opinione rom.3.p.2.fol.2- 9, Scaccia de appel.g.
17 Lim. 6 memb .6 1. 3 §-Covarr praét.c,»; 7.9.Menoch,
(nullum allegans,fed glol. in d.l.unica, C.ft de momen,
pofl fuer, )de recup. poff rem.é.1.48.ad med. Ruginell in
3Viratl.de «Pﬁ:l,g.z.c.;.nﬁ;g. i fi ful.119.quod probang
X generalitate .l urice,C, [ de momen.pofl fuer.appel,
ibi cim de polleflione. & ejus momento caufa dicatur,

etfi appellatio interpofita fueric - tamen lata fententia

ylortitur effe b ati i tali
3 ¢tam ; reddentes rattonem, qui talis {en-

tentia lata 12 mero poflefforio parit modicum praeju-

diciam , cam de facili po t ii L
v -, POtelt réparari in judicio pro-

prictadts; qued quidem indicant, & probant illa ves-

ba ejufdem legis ibi, de poffeffione, & ejus momento:
quod id fignificar, quando de pofleffione tractatur
cujus prejudicium non eft perpetuum, fed momenta-

neum , dum in peritorio caufa terminatur, &e. laésg

Contard. iz rubr.d.Lijunice n.26.Gemin incdr.2 0.6,
#n.8.& fic refpeGu obtinentis in judicio pofieflorio dix

citur momentanea, quia durat dumtaxat , dum non

nancifcitur viGoriam in petitorio, & fic parvi prajue
dicii refpeétu autem ipfius pofleflionis commodo ma-

gna funt ex valgaribus juribus,

Et magis in {pecie de fingulis peflefloriis remediis3 4

probant multi prout de pofleflorio adipifcendz ex 4,

- fi.€.de editto divi Adria,& {ententia pro utente {uper
ejus remedio, ut appellatio non detur , affirmani poft
Lfinff.de appel.resip, & 1. guisquis C.quornm appel .non
recsp.8 DDuin d.. fi.C.de ediflo divi Adrie Paril conf
54-7-39.vol.3. Bald. in Lunica C. fi de momen. poff. col.
2.7 fi.ver( fed pone. laté Zuchardn repet.d, fin. m.435.
& 44 1.ver(.&@ fic erit. conf-Roland.a Valle 52 conf.7 7,
7. 12 facit gl. iz verbo miffus in d.l fi,quam fequantuc
B. Bad. Salicer, Alex. & Ifl. Curtius Jun., & Sebaftian.
Sepia relati 3 Zuchardo fupra , infinitos congerit Ti-
raquel.in tratl. le more faifit le vifyp. 6. declerat.6.m.2.,
Guid. Papz g.13 2.col mltsm.Berojus.g.44. Menoch. de
adipifcen.pofs.rem. 4.4 n. 9z6.Ozai‘c.dc'c.'Ptdeman.z;.”
#v 9. Covar, in pratt.g.c.23.n.8. ver(. rertia conclufio ,
rationem redunt Doétores eandem, quim Confulrus,

& laperator. llein d. L fi.in d.t guisquis, quod refta-
toris voluntas celerem executionem defiderat paricer ,
& in illo adipifcendz remedio ex interdido quorums¢
bonorum eftiemant Barr. in I, 1. fi- C. quorum bone-

7#m, per quem Marent, de ord.judicio.6.p.tis.de appel.
#.312.Menoch.de adipifz.rem, 1 .0.fi Beneintendi.conel,
79.1.6, Cacheran. O&avianus decif. Pedemont. 2 5.1
9-Gozadin.conf. 5.colum. . Roland, A Valle conf. 77.n,
10.vol.2.Marquefla. traét.de appel.p,a.in commifs, ap=

. pele.2ins6 fol.40. Computaq.dec.2 3.conftit /Eguid,
#: 1.p.1. Ceelar Contard.in L. unica in 4.Ratione decie
dents 11,8 melids #,4,67 limit. 17.0.18.cum [equentib,
C.fi de mom.pofs. yol.Cum, in ritibus Sicilie cap. 38.m,
114. Ruginell. r7aét. d¢ appellar§.r. cap.3. pum. 649,
640, Cf?‘f&gg.

' Quod & procedit,etiam fi fatatum fimpliciter per-37
wittat pofle femel appellati in canfis poflefforiis, quia
adhuc non lieebit! appellari 3 fententia dimirtendo
haredem fcriprum in pofleffionem Beroi q.-44. [ifatu-
taper torum. quem refert & fequuntur Achil. Perfo-
nal. t7. de ad ipife.pofs. m. 323, verf. que regula,tom. 3.
p-2.fol.268 Ruginel. tratl. de appel.§ 1. .c. ;ﬁ:b 7,649,
verfi2. in fi{equitur & rationes reddens Scaccia de
appel. g. 17. lim. 6. memb. 4.4.n.1 3 fol.347.

Ita in ah_1s remediis adipifcendz pofleffionis pro-;$

it b i gl o

- ur {upenfiva 10 a
ﬁrman‘t Roland, 3 Valle conf, 77.5):',@ 7.1 ojgf.ez .a;\!fa.

Tant. iz [pecul. 6. pe atlu in prin.verbo et gmandogue

appelatur n.323 fol.308.30f, Cu ma. fuper riribus Sici-

bie.c.38.7.178.fol.204. achil Perfon. 1y 4 adspifc.pofs
f pofs.
J#b1493.6 1.485.% 499. Ruginel.de appel. 5. 2.7.2
7.6 53 ver[.remedsa fol, 119, Cafar. Contar jn ! ﬁ‘??itlﬁ.
bim.2:§ 1.m.1.2.9. 14. ¢& 18, ; ’
_ Trem ncc in intérdidto quoram legatorum non da-32
ri appgllationcm, feribunt Contard. 4 /. unica in fecun-
daratione decidendi ., 32. & in ampliatione pum. 3 4.0

35.0 in [ecunda limitatione§, 1, n, 1 6.7 17.i2fi. Ru-

ginel. rract. de appel-§. 2. e, 3.mum 45 4.in 4.cafn, fol.

100.ttem & in remedio /, 3. Cod, de pigrori. in quo

non fiari appellationem tener Scacecia de appels. queft.4?
17. lim. 6. memb. 4, num. §e

Qui #4m. 132, affirmat idem efe dicendum in re 41
madio, cafu /.f in rem.ff.de rei vipdi,nempe quando
reus
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reus negat {e poflidere,ut eviter a&ionem realem con-
tra fe & poliea convincitur de mendacio s probante
actore quod poflidet.quo cafu ador mittitar i ‘poflef-
fionem,ante eum dixerant, & late explicuere Ruginel.
#rail.de appel §.2.cap.3.n. 687, verf. vigtfimus primms.
Cuch.in repes . .fin.C.fi de momen.n. 3 v.ineer traik diver,
de mentiente circd poffeffionem ro.5.p.2 fol.293, & prz-
cipué fub.r.q 9.wer.quid ver e h.420.f0l306.& pra-
in fingalis fpeciebus pofli fonis adipifcendz fiv pro-
hibita appetlatio , ulcra- gitatos feribic Joan. Bapuift

1 Pontaradt.de (pol.lib.a.s.3.fubi. g0.80m. 14.fol. 305.

Pariter & inalie adipilcendi temedio ¢x Salviano
interdicto sppellatio non-admirtitur , nam hocinter- |
di®um valde eft utiliffimam,cujus praerogativas,& ex. -
cellentias ad ccclum exclamant Do&ores citandi ; eft
que remediom meré polleforium, Angel. Atetin §.4ré
Servianan.6.Infl de ellioc Marantde ord. jud.4 p.d 7.
mim.11.Rolanda Valle confi14. 2. 11. & quod eft pin-.

*guius & utilios magi(que frequentius a&ione hypo-

45

thecaria.probant laic Negufan.de pign.8.p.3. memb.n.
26.quod quidem competit fundi domine Tontra co-
lonum ut adipifci poffic pofleflionem earum rerum
quz infundo locato illata invedaque fucrint,ideoque
que penfionc fundi locati preftanda , quod eft dire&d

interditum,utile verd ad ejus imilitudiné,dataretiam
domino contra condutorem prediorum urbanorum,

46

ut poflt Neguzantium & Bart, probat Menoch. de adi-

pifrem.3.n.1 4.

Et ad hujus imilitudinem competit etiam hoc in-
terdiéum Salvianam cuicumque alio creditori haben-
ti bona fui debitoris obligata , ex quavis alia caulz,
etiam pecani.ria,five exprefsé , five tacite , ntprobant

~ Binl.1.nff 2.de Salviano interd.inillis verbis:& eriam

cuilibet creditori;idem Bz L g. 1. C.de precario , &
Salviane inter ibi Creditori,& pauld poft:Angel. Aret,
sn §.idem Serviana num. 6. inftitut. de interd. ubiinhis
Scribit( adverte tamen , quod cautus advocatus num-
quam intentat hypothecariam, {ed utile Salvianum in-
tcrdi&um,quot} competit cuilibet creditori , direGum
autem pro rebus coloni inve&is, & illatis,ucile po
rebus inquilini locatoris ) hzc ille Angelus alios ci-
tat, ita pro opinione Bart. relpondit Alexand. confil,
18 §.mum.4.lib.6. idem tenet Neguzan, de pignar. part.
S.memb.1.n. 6.¢5 in memb.3, num 9. {entit Ripa in rx.-
bricaff de pignor. nmm. 19. ibi ,vel alternm debirorsm,
{entit Baro.in §. adipifcendse, injtiz, de intevdiflis,

47  Eclicevex Sarmicnto de redditibus Ecslsfiaft.y.part.
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cap.a m.19. & [egq. & per Salicer. & Buld. contrarium
fentiat Menoch.de adipifcentrem. 3. 4 nam. 17. tamen
fuperiorem Bart opinionem , & fequacium veriorem
arbitror ; pro qua facit primum , & elegans confilium
Rolandi a Valle 13. el 1. per roz. ubi confaltas de-
fendit , hoc interditum Salvianum utile cowr petere
cutdam mulieri pro dote promiffa contra tertios pof-
feffores rerum tacite hypochecdtarum:eam tenct etiam
Vivius com nun opin. in 4 epinione L. 2, traltatunm, ubi
alios in id plures citat , rem. 1. Petrus Surd. conf. §13.
#um.18.%" [egg.tem.4.ubi refert Rolandum , Rota per
Farinacium dif. 183, per totum. 1. part.

Quare cam hoe interdictam Salvianum mere pof-
feflorium fit,in quo quidem de fola pofleflione con-
tenditur,& cft remedium fummariam,a&io autem hy-
potecharia dicitur remedium petitorium , quia in ea
de juribus pignoris & hypothecz contenditur , & de-
bet probari de dominio, vel quafi debitoris , atifto
utens Salviano , non tenetur necefsé probare & doce-
re 5 qudd res obligata fuit in bonis debitoris tempe-
re fa@z obligationis vel poftea , fed fufficit probare,

49quod aybitor illam poflideret,fecusin eo qui intentac

hypothecariam , quia tenetat ‘probare ‘quod illa res

fuerit in bonis debitoris , nec in S:lviano imterdiGo

tanquam poflcfforio & fummario -pofle oppeni cxce-
Salgeds de Proteél, Reg.

ptiones refpicientes defe@um pignerissmaximeé ubi re-
quirerent altiorem indaginem ; in-hypothecaria fic,deS
quibus & aliis plurimis differentiis inter adtionem hy=
pothecariam & hoc Salvianum interdiGum & de.plys
rimis ejus {pecialiratibus, vide bp:imé & laté per Nat,
c"’-‘f-")"5=l-t0¥ﬂ-i»P€f.fﬂiﬂm > egregié etiam per Roland 3dJ
Valle d.confi1 4.per tor.vel. 1. Men. dz adipifirem. 3. per
toram ; ubi quid conunere debeat libellus, qaomodo

1~
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fententia concipienda , & de aliis. vide 5 & tandem ex
his conftat , ita fe habere hoe '™ nrerdidum Salvianum
ad a&ionem hypothecariam, ficut remedium poﬂ"c;ﬂ'cvl
riam ad peticoriam,ubifipra. ; o LR
- Igitur merito 2 fententia lata pro creditore inten-i§ 3
tante hoe remedium ; tanquem mere polleflotinum’y
appellationi interpofite non differtur ; licde & latain
ackione -hypothec_aria'a:imictatuf ] qtmad-mrumque; 1€ 5-
ita hanc conclufiorem probant poft Iif: Bart. & .Biild.,
Matanc.de ordin jud.6. part. tit. de appellat.m 109.8,]
ind-vin fin. prine, ff. de'Salvia.inser, & in L. tin.a, 88
ibi Saiicet. ver( quaro quinto.C.d¢ precario & Salvisins,
rev alexand. confl7 3 1.dibig Cepol, canrel. 91 W AA g
do quis.. Angel.. aretin. in §. srems Servian. n. 9.8 ibi:
Gom:z,de communi retatur ; snffizde ailio. Corneus:
confil.x 40.num. 2.Ja.Lancel, de astentyp. cap.12.limia 5.
nums. 11.Menoch: ditlrem. 3 num.1 86.5 polt. alios op-
time Nat. d.confss s2nmm glvolaRolond.a Valle dick,
conf.14 an 3.vol.x Francifc.Sarmien in iraél.de reddir.
Eccl.3ipartcir i sad fin, Neguzoin traet ot pign; p
8anemb.v. n, 3.Sylvianiconfil. 36.m. 2. & per Menoch,
ita-etiam Gratian. in difeept. for. v, 10 34 @ prine, tom.1.
quate adverte Advocate , ur quoties fele offerat oc-
cafio , hoc remediam: intentes quo quidem mulo
commodids confulis clientulo, - " S%okh
Et qudd in inseedidto it poffidetis remedio {cilicetS 4
retinendz appellatio non fic lictia , probant in fpecie
Butr.iz cap.tuam n.1 4.de ordin cognit ARHG, des. 269,
Rebuffin comment ad conftir.Galli-3 to. tit,de materiis
poff.art.7.gloff 1.2.18 Corneus confil 10.1ib.4. Capicius
decifi,ma 3. Menoch.de recinenpoffirem. 3, num. 843:
quiidem probatin remedio recaperandz polleflionis,
ut non appetletur 3 mero poflelforio,ibisde recup. rem.5 §
94 n.316.cumfeqq.Celar Contard.in dulwni.in amplias

© fub1.10.C. [i de momen. piff. equitur Scaccia de appel.

queftag dimic.6 uemb. 5.4 prine, ubi laté com probatin
fingulis retinendz pofleffionis {peciebus denegatam
elfe appellationem, proatin fententia lata in interdi~
&o,nce vis fiat ei, #wm. 3 & in fententia lata [Uperin 56
terdicto utrobique vide #zum. 2. & de {enteoriz {upex
uti.poflidetisnam:3 & {uper interdido | de {uperficie
num.4.& interdi@o de itinere actuque privato zum. 5.
de quo & de interdi®o ad aqua quoridiana & =ftiva,
tanquam habentibus mixturam,dide ibi contrarium &
nos inferits,& de interdicto de rivis 7.7.& generaliter
quod in interdi®o recinende non cadat aceentatum,
tenenc Hieron. Maufred.de arrent.p.7.4 7.3 3 .plures cic I
tat Mier.de major.3-p.quaft. 15, (ub. n.48.in 2.0mpreffia-" ©
ne.Gutier.canon.q. 3 4. n. 88, pr,
- Ec loquendo in interdi&o recuperanda pofl: flionis
ut non admittatur appellatio fufpenfiva, ulera Doto-
res fuperits relatos, tenet Contard, in L #nica,in
ampliar, (ub num.34. C.fi de momen, Poff, & n. 8._wrj3
‘gontinetuy.. cum numero fegq. @ num.32.6 Lim. 2.§. Ld
num,;.cnmﬁq.;_,cﬁ‘. num. 8 gi’q{]". . & S'%lin.'(. in _L 0=
mentarie num.4.verfreriig urilitas erit, C, unde i, De
cius oanfzS.ﬁ:b.n.4.cqj.4._Ru i,tract. de appel §. 2.6.3. _
7.67 3. Scaccia re appel.quaflQ¥.lim.6.memb. 6. & princ. L
ubiper extentiones recenfer omnes, &. fingulas hujas
_interdi@i fp-cies, urineis A lata ‘{entantia appellatioS?.
denegerur , quem vide. o :
Ar:quod jure Regio in poffeforiis ordinariis F’\H,'idao
fic dicendum , nempe ita demum exe-ationem pes-.
Rmitd,cim duz fenwnie vonformss latz fing,a quibus
RP 5 ulﬂﬂ:}:




